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ADVERTISEMENT. 


Thb  number  and  importance  of  the  Actions  in  which^ 
the  title  to  Real  Property  is  brought,  either  directly  or 
incidentally,  into  question,  together  with  the  want  of  a 
Treatise  devoted  to  a  subject  so  useful  and  so  exten- 
sive, will  perhaps  be  thought  a  sufficient  apology  for 
the  present  publication.  It  will  not,  it  is  hoped,  be 
deemed  injudicious,  that  the  doctrine  of  Real  Actions 
has  been  treated  at  considerable  length ;  for,  however 
miich  these  ancient  modes  of  proceeding  may  have 
&llen  into  disuse,  yet,  as  they  still  occasionally  occur 
io  our  Courts,  to  dismiss  them  with  a  slight  and  cursory 
notice  seemed  improper.  To  those  also  who  are  de- 
sirous of  studying  the  grounds  and  principles  upon 
which  the  great  system  of  our  Real  Property  law  is 
founded,  and  which  may  frequently  be  traced  to  their 
origin  in  the  various  forms  of  Real  Actions,  this  por- 
tion of  the  work  will  not  perhaps  be  found  altogether 
without  value.  In  pursuing  so  intricate  a  branch  of 
the  Law  many  difficulties  arose,  which  may  be  urged  as 
an  excuse  for  the  inaccuracies  that  may  be  observable 
in  the  following  pages. 
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A  TREATISE, 


Of  the  Division  of  Real  Actions. 

MAL  acdons  are  of  various  kindd  according  to  the  nature  of 
the  thing  sought  to  be  recovered^  and  of  the  title  of  the  de* 
BModant  or  plaintiff.  With  regard  to  the  natui'e  of  the  thing 
to  be  recovered,  they  are  divided  into  actions  strictly  real,  in 
iriueh  land  or  rent  only  is  demanded ;  and  into  actions  in  the 
nakg,  in  which  land  is  not  demanded,  but  something  is  to  be 
leeorered  which  relates  to  land  or  savours  of  the  realty,  (a)  Of 
the  first  kind,  are  writs  of  right  and  of  formedon,  &c.  Of  the 
ieoond,  a  writ  of  quod  permittat^  to  have  common  or  to  abate  a 
nuismoe  to  real  property,  a  writ  of  quo  jure  for  a  person  who 
has  the  fee  in  lands  against  another  who  claims  a  right  of  com* 
non  m  his  property,  &c.  There  is  a  third  class  of  actions,  which 
in  strict  parlance  are  mixed  and  not  real  actions;  since  not  only 
bad  but  damages  also  may  be  recovered  in  them;  such  are 
WBe,  dower  tmcfe  nihil  habet^  most  of  the  writs  of  entry,  toar- 
Tvitia  eharta,  quote  hnpedit^  and  many  more,  in  which  damages 
ne  recoverable  either  at  common  law  or  by  statute.  In  ordinary 
looeptationy  however,  all  the  actions  comprised  in  these  three 
fivisioiis,  are  tenned  real  actions.  (6) 

There  is  also  another  mode  of  classification  arising  out  of  the  Sereral  kinds 
fmnofthe  writ,  as  it  is  affected  by  the  nature  of  the  thing  to  ^^  P"^P*- 
be  recovered,  and  real  actions  are  thus  divided  into  the  praecipe 
fnd  reddaiy  the  pracipe  quod  pemtittcU,  the  pracipe  quod 
f^cuO,  (e)  and  the  pone  or  si  fecerit  te  securum.    Of  the  first 
bid,  are  those  actions  in  which  at  common  law  land  alone  was 

((i)Iitt.».49S.    Go.  litt  S85,  a.  (c)  Co.  Litt.  139,b. 

(*)Go.  lilt,  fas,  b. 
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2  Of  Real  Actions. 

demanded,  as  a  writ  of  right,  a  writ  of  entry,  &c. ;  and  in 
which  the  tenant  or  defendant  is  commanded  to  render  the  land 
to  the  demandant  or  plaintiff.  Of  the  second  species,  are  those 
actions  in  which  no  land  being  in  demand  the  defendant  is  not 
commanded  to  render  any  thing,  but  is  directed  to  do  some  act 
which  may  restore  the  plaintiff*  to  his  right.  To  the  third  dass, 
belong  those  writs  which  neither  command  the  defendant  to 
render  land,  or  to  do  any  act,  but  to  permit  the  plaintiff  to 
exercise  his  right;  thus,  in  a  quare  impedity  the  defendant  is 
commanded  to  suffer  the  plaintiff  to  present  his  clerk,  prasdpe 
A.  quodjuste^  &e*permiitat  B.  prceseniare  idoneam  personam, 
&c.  Writs  of  the  last  species  command  the  sheriff^  if  the 
plaintiff  shall  make  him  secure^  &c.,  to  put  by  gages  and  safe 
pledges^  the  defendant;  or  in  other  words,  to  attach  him.  To 
this  class  belongs  the  assize  of  novel  disseisin. 
Droitural  or  Another  division  of  real  actions  arises  out  of  the  nature  of  the 

possessory.        demandant's  title,  and  they  are  thus  divided  into  .actions  droitural^ 

or  those  in  which  the  demandant  sues  in  respect  of  his  mere  right, 
having  lost  his  right  of  possession,  and  into  dJ(i\ioxis  possessory, 
or  those  in  which,  not  being  put  to  his  mere  right,  he  sues  in 
respect  of  his  right  of  possession;  and  these  divisions  are  again 
subdivided  into  writs  droitural^  brought  upon  the  demandant's 
own  seisin ;  and  writs  ancestral  droitural^  where  the  demandant 
claims  in  respect  of  a  mere  right  which  has  descended  to  him 
from  his  ancestor;  so  also  into  writs  possessory y  brought  upon 
the  demandant's  own  possession;  and  writs  ancestral  possessory, 
when  he  derives  from  his  ancestor  a  right  to  the  possession,  (a) 

(a)  Markal's  cue,  6  Rep.  3.  b. 


Of  the  Dtpision  of  Real  Actions, 

The  foDowing  table  exhibits  a  view  of  the  rarious  species  of 
real  actions. 
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'  1.  Bight  patent. 

2.  Right  9ttta  doadnut  remidt  euriam, 

3.  Right  in  capke* 

4.  Right  in  London. 

5.  Right  close. 
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7.  Right  of  advowson. 
.  8.  Right  of  dower.  • 
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3.  Right  of  waid. 

4.  De  coniuetudhttbui  it  iervi^. 
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6.  Escheat. 

7.  Nativo  habendo, 

8.  Quo  Jure, 

9.  Secta  ad  moltndinunu 

10.  Ne  injuste  vexes, 

11.  Writ  of  mesne. 

12.  Dower  tciuitf  nikU  habet, 

13.  Qiuid  j]«rmittaf . 
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remainder, 
reverter. 
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4*  Of  Real  Actions. 

To  these  may  be  added  certain  actions  which  caittiot  pro- 
perly be  classed  in  the  foregoing  table,  such  are, 

Partition. 

Deceit. 

Quodei  defarceat. 

Warraniia  charta. 

Curia  daudenda. 

Per  qua  seroitia. 

It  may  be  observed,  that  the  foregoing  table,  which,  with  s 

few  additions  and  alterations,  is  founded  on  that  given  by  Chief 

Baron  Comyns  (a),  presents  only  an  imperfect  view  of  one  mode 

of  classifying  real  actions,  by  dividmg  them  into  actions  drmtu^ 

ral,  and  actions  possessory*    The  distinction  between  actions 

ancestral,  and  tiiose  which  are  brought  on  the  demandant's  own 

seisin  is  not  noticed,  except  in  that  class  of  writs  which  are 

denominated  actions  ancestral  possessory,  and' which  cannot  be 

brought  on  the  demandant's  own  possession. 

Election  oB  In  selecting  the  proper  remedy  for  an  injury  to  real  property. 

Remedy^  it  b  prudent  not  to  bring  an  action  of  too  high  a  nature,  which 

may  cause  great  trouble  and  delay,  and,  in  some  cases,  defeat 
the  party  of  his  remedy  altogether.  (6)  Thus,  if  a  disseisor 
within  age  alien,  and  the  alienee  die  seised,  and  the  diss^see 
release  his  right  to  the  heir  of  the  ahenee,  although  the  di£P- 
seisor  has  a  right  to  the  possession,  (having  aliened  during  his 
in&ncy,)  of  which  he  may  avail  himself  in  a  possessory  action ; 
yet,  if  he  bring  a  writ  of  right  against  the  heir  of  the  alienee, 
he  will  lose  the  land  for  ever,  because  the  heir,  by  the  release 
of  the  disseisee,  has  the  greater  right,  (c) 

Whenever  there  is  an  existing  right  of  entry,  the  proper  re- 
medy, of  course,  at  the  present  day,  is  an  action  of  ejectment. 
Where  the  right  of  entry  is  gone,  either  by  operation  of  the 
statute  of  limitations,  or  by  any  other  means,  and  a  right  of 
possession  is  left  in  the  claimant,  a  writ  of  entry,  if  it  can  be 
maintained  under  the  circumstances,  should  be  resorted  to  in 
preference  to  a  writ  of  right.  The  distinction  between  real 
and  personal  actions  in  this  respect  should^e  kept  in  view.  In 
personal  actions,  the  bar  upon  verdict  is  perpetual,  and  the 
plaintiff  cannot  have  another  action  of  a  higher  nature,  and  has 
in  such  case  no  remedy  but  by  motion,  writ  of  error,  or  attaint. 

(a)  Dij;.  Action,  (D.  2.)  (c)  Litt.  s.  478.  Co.  Litt.  97B,  b.  266,  a. 

{b)  3  Blacks.  Coin.  194. 


Of  ike  Division  qf  Reed  Actions.  •'> 

In  m  Teal  action,  on  the  contrary,  if  there  be  a  judgment  against 
the  demandant  on  verdict,  demurrer,  confession,  &c.,  yet  he  may 
have  an  action  of  a  higher  nature,  and  try  the  same  right 
again,  (a) 

The  judgment  in  a  real  .action  is  only  a  bar  where  the  se- 
ccMid  action  is  of  the  same  nature,  and  between  the  same  parties, 
as  a  recovery  in  assize  is  a  bar  in  another  assize,  or  in  a  writ 
of  entry  in  nature  of  an  assize,  because  both  actions  are  brought 
on  the  demandant's  own  possession ;  but^  if  the  demandant  be 
barred  in  assize,  and  afterwards  bring  a  mortd'ancestor,  or  a 
wilt  of  entry  sur  disseisin,  shewing  a  descent  or  other  special 
matter^  the  recovery  in  assize  will  be  no  bar  (6) ;  and  so,  though 
the  demandant  be  barred  in  a  formedon  in  the  descender,  he 
may  still  have  a  formedon  in  the  reverter  or  remainder,  for  it  is 
an  action  of  a  higher  nature,  and  a  fee-simple  is  to  be  recovered 
ID  it.  (c)  Bnt^  when  judgment  is  given  after  the  issue  joined 
upon  die  mere  right  in  a  writ  of  right,  it  is  for  ever  final  and 
dve.  (d) 


¥»]{'MOt-:^ 


(«)  Fcffw^  Gue,  6  Rep.  7,  a.  Doct.  <c)  Robinson's  Cue,  5  Rep.  S3,  a. 

n  66.  4  Rep.  43,  a,  Doctr.  PI.  66. 

(»)  Ferrari  Case,  6  Rep.  7,  b.  See  (tf)  Co.  litt.  S95,  b.    Heme  v.  Lil- 

ae  to  fonner  reeofery.  Com.  Dig.  bnrae,  1  BnUtr.  161,  and  see  post,  in 

L.  1.)  aod  as  to  fobifying  same,  title  **  Jndgment." 
Id.  Kceareiy,  (B.  6.)  Booth,  76. 


Of  the  Parties  to  Real  Actions. 

The  parties  to  real  actions  vary  according  to  the  nature  of 
each  particular  writ.  The  persons,  therefore,  whom  in  bring- 
ing a  real  action^  it  is  proper  to  make  parties^  are  in  general 
pointed  out  in  that  part  of  the  present  volume  which  treats  of 
the  writ.  There  are,  however,  certain  rules,  arising  out  of  the 
quantity  and  nature  of  the  estate,  or  right  in  the  demandant 
or  tenant,  which  apply  to  all  real  actions  in  general,  and  which 
are,  therefore,  collected  in  this  place. 
DcmandtAtfl.  In  general,  the  demandant  in  a  real  action  must  have  a  right 
■""^""""  to  the  freehold,  and  not  merely  a  right  to  a  chattel  interest  as  a 
term  of  years.  In  one  particular  instance,  a  person  possessing  a 
right  to  a  less  estate  may  maintain  a  real  action :  viz.  tenant  by 
elegit  who  may  have  an  assize  of  novel  disseisin  by  stat.  West- 
minster 2f  c.  18.  (a)  Real  actions  being  founded  on  the  actual 
seisin  of  the  demandant  or  his  ancestor,  it  is  necessary  that  the 
demandant  himself  should  have  been  actually  seised  in  an  action 
brought  upon  his  own  seisin  (6),  or  that  his  ancestor  should  have 
been  actually  seised  in  an  action  brought  on  the  seisin  of  such 
ancestor  (e),  a  seisin  in  law  in  such  cases  is  not  sufficient. 

An  alien  anUcy  although  he  may  bring  personal  actions,  cannot 
maintain  either  real  or  mixed  actions,  (d) 
Jointenants.  Jointenants  being  seised  per  mie  et  per  tout,  and  deriving  by 

one  and  the  same  title,  must  jointly  implead  and  be  implead- 
ed, {e)  If  one  of  three  jointenants  release  to  the  other  two, 
they  must  join  in  an  action  for  the  whole  land ;  but,  if  he  release 
only  to  one  of  the  two,  the  latter  are  only  jointenants  of  two- 
thirds  of  the  land,  and  the  one  to  whom  the  release  was  made 
must  bring  a  separate  action  for  that  third  part  of  which  he  is 
tenant  in  common.  (/) 

Where  one  of  two  jointenants,  demandants  in  a  real  action, 

(a)  C  Inst.  396,  and  cee  po»t.  (e)  Co.  Litt.  180,  b.     Thel.  D.  1.  2. 

(6)  Co.  Litt.  160, a.    Litt.  see.  681.  c.  S.  Com.  Dig.  Abatein.(E.  9.)  Bacon 

BeTiri  Case,  4  Rep.  10,  b.  Ab.  Jointen.  (K.) 

(c)  See  post,  in  title  «Writ  of  Right.*'  (/;  Br.  Ab.  Jointenanto,  2.  Litt.  sec. 

(<0  Co.  Litt.  J  39,  b.    Dyer  2,  b.  312. 


Of  Hie  Parties  to  Real  Actions. 

Tefiiaes  to  prosecute  the  suit,  he  may  be  summoned  and  se-  Demandants. 
veredy  «nd  the  other  jointenant  may  recover  his  moiety  without 
hiB.  (a)    Jointenancy  in  the  demandant  must  be  taken  advant- 
age of  by  plea  in  abatement.  (6) 

Coparceners,  though  several  persons,  are  but  one  heir,  and  have  Coparceners. 
ooe  entire  fireehold  in  the  land  as  long  as  it  remains  undivided, 
and  must  therefore,  in  general,  join  in  a  real  action,  (e)  Where 
parceners  sue  in  a  real  action  ancestral,  and  the  right  descends 
to  than  from  one  and  the  same  ancestor,  then,  though  they  be 
k  seveinl  degrees  from  the  common  ancestor,  they  may  join  {d) ; 
but  the  issues  of  several  coparceners  cannot  join  as  heirs  to  their 
modiers,  because  several  rights  descend,  (e)  Thus  if  a  man  has 
issue  two  daughters,  and  is  disseised  and  dies,  and  the  daughters 
hftfe  issue,  and  die,  the  issues  shall  join  in  apracipe,  because  one 
ri|^t  descends  from  the  ancestor,  but  if  the  two  daughters  had 
been  actually  seised  and  subsequently  disseised,  then  after  their 
decease,  the  issues  shall  not  join,  because  several  rights  de- 
scended to  them  from  several  ancestors.  (/)  If  coparceners  are 
disseised  before  partition,  their  possessory  action  must  be  joint, 
fat  their  remedy  must  follow  the  nature  of  their  possession ;  and  , 
that  being  joint,  the  remedy  must  be  joint  also,  (g) 

Where  there  are  several  coparceners  of  an  advowson,  and 
there  has  been  no  composition  to  present  in  turns,  and  no  dis- 
agreement to  present,  it  seems  that  they  ought  all  to  join  in  a 
qware  Unpedit.  {h)  But  where  there  has  been  a  composition  to 
present  in  turns,  or  where  the  coparceners  cannot  agree  as  to  the 
node  of  presenting,  the  parcener  who  is  entitled  to  present  may 
sue  alone,  or  all  the  coparceners  may  join,  (t) 

In  personal  actions,  tenants  in  common  must  join  (k) ;  but  in  Tenanu  in 
real  actions,  and  actions  which  are  mixed  with  the  realty,  te-  common. 
Hants  in  common  must  in  general  sever  in  action,  because  they 

(«)  Co.  litt  188,  a.  «nd  see  peat,  in  (/)  Co.  Utt.  164,  a. 

lirte  *•  Snaamoiw,  and  feverance.*'  (g)  Bac.  Ab.  Copar.  (B.)  Br.  Ab.  Sev. 

W  Vide  peat,  hi  «<  Pleas  in  Abate-  Precipe  1.  Joinder  in  action,  38,  40. 

■"*•"  Co.  Utt.  SIS. 

(0  Co.  Lilt.  164,  a.    Tbel.  Dig.  1. 1.  (A) Wata. Oerg. Law,254.  Jenk. Cent, 

e.  1.  Vin.  ab.  Parcenen.  (P.  Q.)  Com.  «,  but  see  Barlier  v.  Bp.  of  Lond.  1  H. 

2%.  Pan:«iien.(A.5.)  Bac.  ^b.  Copar-  Bl.  417.    Br.  Ab.  Joinder  in  Act.  103. 

«•■«»•  (B.)  (»)  Barker  ▼.  Bp.  of  London,  1  H.  Bl. 

(d)  Co. litt.  1A4, a  The  stat.  of  Olonc.  417.    ft  Inst.  365.    F.  N.  B.  S6  D. 

c6,rel«tiaf  tnthis,isonlyinafRrniance  (fc)BakerT.Bere8ford,2.Sid.9.  Co. 

rf  the  com.  law.    e  Inst.  307.  Utt.  198,  a. 

(<)Co.  Utt.l64ya.    S  Inst.  308. 
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Of  Real  Actions. 


Baron  and 
Feme. 

Assignees  of 
Bankrupts. 


Tenants. 


Demandants,    have  several  freeholds,  and  claim  by  several  tides,  (a)    Though 

'  where  the  thing  to  be  recovered  in  a  real  or  mixed  action  is  entire, 

there,  of  necessity,  tenants  in  common  must  join,  as  in  a  quare 

impeditf  or  writ  of  right  of  ward  by  tenants  in  common  of  a 

seignory.  (6) 

In  general,  husband  and  wife  must  join  in  actions  for  the  re* 
covery  of  the  wife's  lands,  (c) 

Assignees  of  a  bankrupt  may  take  advantage  of  a  right  of 
action  to  real  property  vested  in  the  bankrupt,  which  will  pass 
under  the  deed  of  bargain  and  sale,  and  may  bring  an  action  in 
their  own  names  as  assignees,  {d) 

In  general,  in  all  real  actions,  the  writ  must  be  brought  against 
the  actual  tenant  of  the  freehold,  and  not  against  tenant  for 
years,  by  elegit y  statute  staple,  &c.,  who  has  only  a  chattel  interest, 
and  who  may  plead  non-tenure  (e) ;  but  a  seisin  in  law  is  suf- 
ficient without  an  actual  seisin.  {/)  In  one  instance  it  may  be 
necessary  to  join  a  party  who  is  not  tenant  of  the  freehold,  viz. 
in  an  assize  of  novel  disseisin  in  which  the  disseisor,  though  not 
tenant  of  the  land,  ought  always  to  be  joined,  {g)  And  the  ordi- 
nary and  clerk  are  joined  with  the  patron  in  a  quare  impedit.  (h) 

Formerly,  actions  were  maintainable  in  certain  cases  by  par- 
ticular statutes  against  the  pernor  of  the  profits  (i),  but  by  the 
operation  of  the  statute  of  uses,  those  enactments  have  lost  their 
force. (i) 

When  a  party  is  made  defendant  in  a  real  action /i^fiebit^^  Ute 
•  as  by  voucher  or  receit,  he  becomes  what  is  called  tenant  in  law 
to  the  demandant,  and  as  to  him  is  accounted  actual  tenant  of 
the  land,  and  may  levy  a  fine  to  him,  or  accept  a  release  from 
him ;  but  he  is  not  tenant  with  regard  to  a  stranger,  and  cannot^ 
therefore,  accept  a  release  from  him.  (I)  So  if  the  tenant  pending 
aprtecipe  against  him  make  a  feo$nent  of  the  land,  he  still  re- 


(a)  Co.  Lilt.  195,  b.  Yin.  Ab.  Join- 
tenants.  (U.  a.}  Tbel.  Dig.  1.  S,  c  3. 

(6)  Co.  Litt.  197,  b.  Baiker  v.  Bp.  of 
Lond.  1  H.  BL  417. 

(c)  Co.  Utt.  132,  b.  Com.  Dig,  A- 
batem.  (£.  6.)  Vin.  Ah.  Bar.  and  Feme, 
(R.)  post,  in  title  <<Pleas  in  Abatement." 

(d)  Smith  V.  Coffin,  2  H.  Bl.  444. 

(e)  See  post,  title  *'  Pieas  in  AlMte- 
menf 

(/)  Litt.  8.  680t  661.  Co.Litt.  358,  b. 
Osr)  Com.  Dig.  Assiie,  (B.  0,)  and  sen 


post,  in  Assise.  - 

(A)  See  post,  title  ^  Qnare  Tup.*' 

(t)  1  R.  2,  St.  2.  c.  9.  4  Hen.  4,  c.  7. 
11  Hen.  6,  C.7.  1  Hen.  7,  c.  1 ;  and  see 
Reeve's  Hist.  ILL  173,  231,  275.  IV. 
1 39.    Chndleigb's  Case,  1  Rep.  123,  a. 

{k)  Co.  litt.  287,  a.  Dyer,  32,  a. 
Chndleigb's  Case,  1  Rep.  139,  a. 

(0  Co.  litt,  265,  b.  Bntler  it  Baker's 
Case,  3  Rep.  29,  b.  Needier  ▼.  Bp.  of 
Wiodi.  Hob.  22f . 


Of  the  Parties  to  Real  Actions.  '  9 

mams  tenant  to  the  demandant,  and  may  plead  all  pleas  which      Tenants. 
the  tenant  of  the  land  is  entitled  to  plead ;  but  the  feoffee  is 
tenant  of  the  land  with  regard  to  all  strangers,  (a) 

As  jointenants  must  jointly  sue,  so  they  must  be  jointly  Jointenants. 
sued.  (6)  In  general,  jointenants  cannot  sue  one  another  for 
injuries  to  the  joint  property ;  but  when  one  of  two  jointenants 
disseises  the  other^  the  latter  may  recover  against  his  cote- 
nant  in  assise,  or  in  an  action  of  ejectment,  (c)  And  by  stat^ 
Wests,  13  Ed.  1,  c»  22,  one  jointenant  may  sue  his  co-tenant  for 
waste  done  in  a  wood,  turbary,  piscary,  or  the  like,  {d)  A  writ 
of  partition  lies  between  jointenants  by  the  statutes  31  Hen.  8,  « 

c  1,  and  32  Hen.  8,  c.  32.  {e) 

Coparceners,  till  partition  made  between  them,  have  but  one  Coparcenen. 
entire  freehold,  and  therefore,  they  must  be  jointly  sued.  (/)  If 
coe  coparcener  deforces  another  of  the  land  descended  from  the 
oonnnon  ancestor,  a  nuper  obiit,  or  writ  of  right  de  rationabili 
parte  will  lie.  (g)  A  writ  of  partition  lies  between  coparceners 
at  common  law.  (h) 

Tooants  in  common  must  be  severally  impleaded,  because  they  Tenants  in 
htfe  several  freeholds,  (i)  *    A  writ  of  partition  lies  for  one  Common. 
tenant  in  conunon  against  the  other,  by  31  H.  8,  c.  1,  and  32 
H.  8,0.32. 

In  every  action,  where  the  inheritance  or  freehold  is  de«  Husband  and 
maiided«  and  where  seisin  of  the  inheritance  or  freehold  is  to  be  ^"^ 
leoovered,  if  the  husband  be  seised  in  right  of  his  wife,  or  jointly 
vith  his  wife,  by  purchase  made  before  or  after  the  marriage, 
Ae  action  must  be  brought  against  them  jointly ;  and  so  if  die 
Imsband  and  wife  were  coheirs  and  parceners  before  the  mar- 
riage, unless  partition  has  been  made  before  the  marriage ;  and 
so  if  land  descend  to  them  in  parcenary  after  the  marriage,  (k) 

What  persons  may  become  tenants  in  a  real  action  by  voucher,  *<* 

leeei^  or  aid-prayer  is  stated  in  the  following  pages,  under  the 
proper  heads. 

(c)  IMd.  wad  see  post,  title  <'  Error.*'  in  Action,  40,  and  post,  title  '*  Pleas  in 

(()Co.  litt.  180,  b.    See  post,  title  Abatement." 

**  fleas  ia  Abatement."  (f)  See  post. 

(e)  Br.  Ab.  Assise,  159.  6  Rep.  12,  b.  (A)  See  post. 

W  t  lost  40S.    Co.  Litt  200,  b.  (i)  Co.  Litt..  195,  b.    Tbel.  Dig.  1. 

And  see  poet,  in  *<  Waste."  5.  c.  S. 

(«)  See  pest,  in  ^  PSfftitioD.'*  (k)  Tbel.  Dig.  1.  5,  c.  4,  s.  1.    Com .                                           . 

{/)  Co.  litt.  164,  a.  167,  b.    Com.  Dig.  Abatem.  (E.  7.)                                                                   / 

1%.  Fucowr.  (A.  4.)  Br.  Ab.  Joinder  <^ 
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Of  the  Liimitation  of  Real  Actions. 

Anciently,  the  time  of  limitation  in  many  real  actions  was  ap- 
pointed by  various  statutes,  to  be  computed  from  a  fixed  period, 
as  in  a  writ  of  right,  by  the  statute  of  Merton,  from  the  corona- 
tion of  Henry  2,  and  in  mortd'ancestor,  &c.  by  the  same  statute, 
from  the  last  return  of  King  John  from  Ireland  (a) ;  but  the 
period  of  limitation  thus  appointed,  becoming  in  process  of  time 
sut32Heii.8.  too  great (6),  the  statute  32  Hen.  8,  c.  S,  was  passed;  upon 
which,  and  upon  the  statute  21  Jac.  1,  c.  16,  the  law  of  limit- 
ations in  real  actions  now  rests. 
Writs  of  right,        By  the  former  of  these  statutes,  it  is  enacted,  **  that  no  per- 
and  writs  in       SOU  shall  from  hcnccforth  sue,  have,  or  maintain  any  writ  of  right,* 
nature  of  wnts   ^y  make  any  prescription,  title,  or  claim,  of,  to,  or  for  any  manors, 
°  "^  '  lands,  tenements,  rents,  annuities,  commons,  pensions,  portions, 

corodies,  or  other  hereditaments,  of  the  possession  of  his  or  their 
ancestor  or  predecessor,  and  declare  and  allege  any  fiirther  seisin 
or  possession  of  his  or  their  ancestor  or  predecessors,  but  only  of 
the  seisin  or  possession  of  his  ancestor  or  predecessor,  which 
hath  been,  or  now  is  or  shall  be  seised  of  the  said  manors,  lands, 
tenements,  rents,  annuities,  commons,  pensions,  portions,  coro- 
dies, or  other  hereditaments  within  threescore  years  next  before 
the  teste  of  the  same  writ,  or  next  before  the  said  prescriptkm, 
title,  or  claim,  so  hereafter  to  be  sued,  commenced,  brought, 
made,  or  had."  And  by  sect.  3,  **  No  person  shaO  sue,  have,  or 
maintain,  any  action  for  any  manors,  lands,  tenements,  or  other 
hereditaments,  of  or  upon  his  or  their  own  seisin  or  possession 
therein,  above  thirty  years  next  before  the  teste  of  the  original 
of  the  same  writ  hereafter  to  be  brought." 

All  actions  which  are  in  the  nature  of  a  writ  of  right,  and  in 
which  the  plaintiff  or  demandant  must  count  of  a  seisin  and  re- 
cover any  hereditament,  are  within  the  statute,  (c)  Thus  a  writ  de 
consuetudinibm  et  servkiiSf  must  be  brought  within  sixty  years, 

(a)  2  Inst.    94.    Co.   Litt.  114,  b.     Com.  19S. 
Bac  Ab.  Limitation  of  Actions.  (A.)       (6)  2  Inst.  94. 
Com.  Dig.  Temps.  (G.  1.)  (G.  2.)  3  Bl.       (c)  Com.  Dig.  Temps.  (G.  1.) 
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because  the  demandant  is  to  recover  a  seignory  (a) ;  so  a  writ  of  ^^^^  ^^  i^«°-  s* 
imtwo  habendOf  for  the  plamtifi*  is  to  recover  the  villein  (6) ;  so    ' 
a  fnodpermiiiat  for  estovers  (e) ;  and  a  plaint  in  a  base  court  for 
customary  land,  which  the  demandant  makes  protestation  to  sue  in 
the  nature  of  a  writ  of  right  is  within  the  statute  (d) ;  so  an  action 
in  a  court  of  ancient  demesne,  on  a  writ  of  right  close,  {e) 

But  the  following  actions  are  not  within  the  statute ;  a  cessavitf 
finr  the  seisin  of  the  services  is  not  traversable  (/) ;  nor  a  writ 
of  escheat,  because  it  is  not  brought  on  the  seisin  of  the  de- 
Bumdant  or  his  ancestors  in  the  land,  but  ratione  dominii  (g) ;  nor 
a  m  uifuste  vexes^  because  it  is  only  to  discharge  the  land,  but 
not  to  recover  any  thing  (A) ;  nor  a  writ  of  mesne,  for  the  same 
reason  (t);  nor  a  quo  jure  {i)^  nor  a  warrantia  ehartiZ  quid 
iimet(l) ;  nor  a  quid  juris  elamat^  nor  per  qu€e  servitia{m) ;  nor  a 
writ  of  right  of  dower  (n) ;  nor  a  writ  of  right  sur  disclaimer  (o) ; 
mnr  a  writ  of  right  of  advowson  (p) ;  nor  a  writ  of  waste,  {q) 

It  b  further  enacted,  by  the  same  statute,  sec.  2,  "  that  no  man-  ^^^^^  -^,. 
aer  of  person  shall  hereafter  sue,  have,  or  maintain,  any  assize  of  ^essoiy. 
morld^anoestor,  cosinage,  aiel,  writ  of  entry  upon  disseisin  done 
to  any  of  his  ancestors  or  predecessors,  or  any  other  action  pos- 
sessory, upon  the  pos8es3ion  of  any  of  his  ancestors  or  prede- 
cesMHs  tor  any  manors,  lands,  tenements,  or  other  heredita- 
ments, of  any  further  seisin  or  possession  of  his  or  their  an- 
cestor or  predecessor,  but  only  of  the  seisin  or  possession  of  his 
or  their  ancestor  or  predecessor,  which  was,  or  hereafter  shall 
be  seised  of  the  same  manors,  lands,  tenements,  or  other  heredit- 
aflMRts  within  fifity  years  next  before  the  teste  of  the  original  of 
the  same  writ  hereafter  to  be  bronght.**  And  when  brought 
on  the  demandant's  own  seisin  or  possession,  the  time  of  limit- 
atioD,  by  section  3,  is  thirty  years. 

In  a  very  late  case  (r),  it  was  held,  that  in  a  writ  of  intrusion, 

(a)  Br.  Stat,  of  Lim.  16.    Com.  Dig.        (i)  Ibid. . 

T»pt.(0.1.)  (A;)  Id.  19. 

(i)  Br.  8tst  of  Lim.  17.    Com.  Dig.       ({)  ibid. 

«  •^.  (m)  id.  20. 

(0  Br.4ut.of  Lim.  34.  Com.  nt  sap.        (n)  Id.  23, 90.    See  Park  on  Dower, 

(d)  Br.  Stat,  of  lim.  21.  Com.  nt  tap.  31 1 .  Com.  Dig.  Temps.  (G.  9.) 

(e)  Br.  Stat,  of  Um.  22.    Com.  Dig.        (o)  Br.  Stat,  of  Lim.  23. 
at  tap.  (j})  Co.  Lift.  1 15,  a. 

if)  Moor,44.   Br.  Stat,  of  Lim.  16.  (9)  Br.  St.  lim.  20.  Com.  Dig.  Temp*, 

Bcirira  Caae,  4  Rep,  11,  a.  (G.  10.) 

(r)  Br.  Sut.  of  Lim.  17.  (r)  Widdowsoo  v.  Ear)  of  Harrington, 

(ft)  M.  18.  1  Jac.  and  Walk.  632 ;  but  see  wbat  is 
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sut.32Hen.8.  the  fifty  years  allowed  by  this  statute  must  be  accounted  from 

the  seisin  of  the  person  who  created  the  particular  estate  for 
life,  and  not  from  the  death  of  the  tenant  for  life,  or  the  com- 
mencement of  the  adverse  possession. 

If  a  bishop,  or  any  other  sole  corporation,  sue  upon  the  seisin 
of  his  predecessor,  he  shall  be  barred  if  the  seisin  was  not  within 
the  time  h'mited  by  the  statute*  (a)  Where  seisin  or  esplees  are 
alleged,  the  count  ought  to  allege  them  within  the  time  of 
limitation.  (6) 

The  seisin  mentioned  in  the  statute,  is  not  a  mere  seisin  in 
law,  but  an  actual  seisin,  (c) 

If  the  tenant  intends  to  dispute  the  seisin  of  the  demandant 
or  his  ancestor,  as  stated  in  the  count,  he  must  traverse  it,  other- 
wise the  demandant  will  not  be  compelled  to  prove  it.  {d) 

The  savings  in  this  statute  for  infants,  feme  coverts,  and  per- 
sons in  prison,  and  beyond  sea,  extend  only  to  persons  who  lar 
boured  under  any  of  those  disabilities  at  the  time  the  statute 
was  made,  {e) 
Stat  1  Mar.  By  Statute  1  Mar.  c.  5,  it  is  enacted,  that  the  32  Hen.  8,  c.  % 

^•^'  shall  not  extend  to  any  writ  of  right  of  advowson,  quare  impedit, 

or  assize  of  darrein  presentment,  or  jure  pair<matu8{f)^  nor  to 
any  writ  of  right  of  ward,  writ  of  ravishment  of  ward  for  the 
wardship  of  the  body,  or  for  the  wardship  of  any  castles,  honors, 
manors,  lands,  tenements,  or  hereditaments,  holden  by  knight 
service,  but  that  such  suits  may  be  brought  as  before  the  making 
of  the  said  act. 


nidbjOibb0,C.J.uiRoiiiill7v.Jtmef,  Temps.  (G.  1.)  bottee  Wati.  Cleig. 

1  Bfanh,  599,  and  quere,  for  it  might  Law,  438. 

be  impoaaible  for  the  demandaDt  or  hu  (6)  Br.  St.  of  Lim.  15.    Com.  Dig.  iit 

ancestor  to  get  seisin  of  the  bmd  if  the  sop ;  and  see  post,  in  title  <'  Count." 

tenant  lived  more  than  fifty  yean ;  and  (c)  Befil's  Case,  4  Rep.  10,  b.  Br. 

see  Bevii's  Case,  4  Rep.  11,  a ;  where  it  Stat,  of  lim.  96.    Widdowson  ▼.  Earl 

u  said  (on  the  fourth  section  of  the  same  of  Harrington,  1  Jac.  and  Walk.  547.  * 

Stat)  that  if  the  lord  release  the  services  (d)  See  the  sixth  sec,  of  the  statate, 

to  the  tenant,  as  long  as  J.  S.  has  heirs  of  Widdowson  v.  Earl  of  Harrington,  1  Jac. 

his  body,  and  sixty  years  pass,  and  J.  S.  and  Walk.  557. 

afterwards  dies  withoutbeirs  of  his  body,  (e)  See  Sogd.  Vend,  and  Porch.  931. 

the  lord  may  yet  distrain,  for  it  was  im-  It  is  misstated  in  Bacon's  Abridgment, 

possible  that  he  should  attain  to  any  seisin  (/)  The  provisions  of  the  statute  of 

witbiii  that  time,  and  impaUidia  excutat  7  Ann.  c.  18,  have  rendered  this  statute 

legem.    See  the  arguments  in  Romilly  v.  of  no  use,  Hai^.  Note  Co.  Litt.  115,  a* 

James,  6  Taunt.  tdS.  1  Marah.  59t.  s.  c.  (6.) 
(a)  Br.  Stat,  of  lim.  33.    Com.  Dig* 
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By  the  21  Jac.  1,  c.  16,  it  is  enacted,  ''  that  all  writs  of  for-  Stat.  2i  Jac.i. 
toedon  in  descender,  formedon  in  remainder,  and  formedon  in  -J^^^^^ 
ivferter(a),  at  any  time  hereafter  to  be  sued  or  bropght,  of  or 
for  any  manors,  lands,  tenements,  or  hereditaments,  whereunto 
any  person  or  persons  now  hath  or  have  any  title  or  cause  to 
have  or  pursue  any  such  writ,  shall  be  sued  and  taken  within 
twenty  years  next  after  the  end  of  this  present  session  of  par- 
liflmen^  and  after  the  said  twenty  years  expired,  no  such  person 
or  persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such 
writ  of  or  for  any  of  the  said  manors,  lands,  tenements,  or  here- 
ditaments; and  that  all  writs  of  formedon  in  descender,  formedon 
in  remainder,  and  formedon  in  reverter,  of  any  manors,  lands, 
tenements,  or  other  hereditaments  whatsoever,  at  any  time  here- 
after to  be  sued  or  brought  by  occasion  or  means  of  any  title 
or  cause  hereafter  happening,  shall  be  sued  and  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first  de- 
scended or  fidlen,  and  at  no  time  after  the  said  twenty  years ; 
and  that  no  person  or  persons  that  now  hath  any  right  or  title  of 
entry  into  any  manors,  lands,  tenements,  or  hereditaments,  now 
held  from  him  or  them,  shall  thereinto  enter  but  within  twenty 
years  next  after  the  end  of  this  present  session  of  parliament,  or 
within  twenty  years  next  after  any  other  title  of  entry  accrued, 
and  that  no  person  or  persons  shaU  at  any  time  hereafter,  make 
any  entry  into  any  lands,  tenements,  or  hereditaments,  but  within 
twenty  years  next  after  his  or  their  right  or  title,  which  shall 
hereafter  first  descend  or  accrue  to  the  same ;  and  in  defiiult 
thereol^  such  persons  so  not  entering,  and  their  heirs,  shall  be 
ntteriy  excluded  and  disabled  from  such  entry  aftier  to  be  made, 
any  former  law  or  statute  to  the  contrary  notwithstanding." 

**  Provided,  that  if  any  person  or  persons  that  is  or  shall  be 
entided  to  such  writ  or  writs,  or  that  hath  or  shall  have  such 
fight  or  title  of  entry,  be,  or  shall  be  at  the  time  of  the  said  right 
dr  tide  first  descended,  accrued,  come,  or  fallen,  within  the  age  of 
one  and  twenty  years,  feme  covert,  non  compos  mentis j  imprisoned,  , 

or  beyond  the  seas,  that  then  such  person  and  persons,  and  his 
and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  said 
twenty  years  be  expired,  bring  his  action  or  make  his  entry,  as 
he  Dugfat  have  done  before  this  act,  so  as  such  person  and  per- 
sons, or  his  or  their  heir  and  heirs  shall,  within  ten  years  next 

(«)By  fttat.  SC  Hen.  8,  c.  S,  formedont  ^aed  witbin  fifty  years  after  the  title  or 
ia  icverter  and  remaiDder  were  to  be    canae  of  action  ^len. 
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Stat  21  Jac.  1.   after  his  and  their  fbli  age,  discoverture,  coining  of  sound  mmd, 

enlargement  out  of  prison,  or  coming  into  this  reahn,  or  death, 
take  behe£[!t  of  and  sue  forth  the  same,  and  at  no  time  after  the 
said  ten  years.'* 

In  construing  this  statute,  it  has  been  held,  that  where  tenant  in 
tail  dies,  leaving  issue  in  tail  Si/eme  covert,  who  dies  under  cover- 
ture, leaving  issue  two  sons,  both  infants,  and  the  eldest  attains 
tw^ity-one  years,  and  dies  without  issue,  leaving  his  brother 
under  age,  who  does  not  sue  out  his  writ  ot/ormedan  within  ten 
years  after  attaining  twenty-one,  and  more  than  twenty  years 
after  the  right  first  descended,  the  statute  operates  as  a  bar.  (a) 
The  ground  of  this  decision  is,  that  the  period  of  ten  years  be- 
gan to  run  on  the  elder  brother  attaining  his  fiill  age,  and  wa^ 
not  stayed  by  the  subsequent  disability  of  the  younger  brother. 
In  a  very  late  case  (6),  it  was  held,  that  the  twenty  years  limited 
by  this  statute  begin  to  run  when  the  title  descends  to  the  first 
heir  in  tail,  and  that  each  succeeding  heir  has  no  new  right  to  sue 
within  twenty  years  from  ,the  death  of  his  predecessor.  The 
issues  in  tail  have  no  distinct  and  successive  rights  under  this 
statute,  but  are  barred  like  the  heirs  of  estates  in  fee-simple,  (c) 

It  was  held  by  Lord  Ellenborough  (d),  that  the  word  deaih  in 
the  saving  clause  of  this  statute  must  mean  and  refer  to  the 
death  of  the  person  to  whom  the  right  first  accrued,  and  whose 
heir  the  claimant  is,  and  that  the  statute  meant,  that  the  heir  of 
every  person,  to  which  person  a  right  of  entry  had  accrued  dur- 
ing any  of  the  disabilities  there  stated,  should  have  ten  years 
from  the  death  of  his  ancestor,  to  whom  the  right  first  accrued 
during  the  period  of  disability,  and  who  died  under  such  dis- 
ability, (notwithstanding  the  twenty  years  from  the  first  accruing 
of  the  title  to  the  ancestor  should  have  before  expired).  Mr. 
Justice  Lawrence  also,  in  the  same  case,  gave  his  opinion,  that 
the  ten  years  to  the  heir  run  from  the  death  of  the  party  dying 
under  the  disabiUty.  It  appears,  however,  that  it  was  not  neces- 
sary in  this  case  for  the  court  to  decide  from  what  period  the 
ten  years  should  run,  for  more  than  ten  years  had  elapsed  firom 
the  time  when  the  disability  of  the  plaintiff^  ceased.  In  the  case 
of  Cotterell  v.  Dutton,  the  court  was  of  opinion,  that  the  heir 

(a)  Cotterea¥..Dattoo,4  Taaot.  826.  (6th  edit.) 

(6)  ToImd  t.  Kaye,  3  Br.  and  Bing.  (d)  Doe  t.  Je»OD,  6  Bast,  84,  recog- 

217.  oiied  by   Dallaa,  C.  J.  in  Tolson  v. 

(c)  Cotterell  t.  Dntton,  4  Taont.  8S0,  Kaye,  9  B,  and  B.  t24. 
and  tee  Sogd.  Vend,  and  Parch.  SSt. 
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has  ten  years  qfter  the  disabUUy  cetsses,  and  not  merely  from  Stat  21  Jac.  1. 
tbe  death  of  the  ancestor  who  died  under  such  disability,  and    """^^^^ 
that  the  ten  years  do  not  run  at  all  while  there  is  a  continuance 
of  disabilities.    It  is  said,  that  this  construction  has  been  inva- 
liaUy  adopted  in  practice,  (a) 

Though  a  person  may  be  barred  of  one  remedy  by  this  sta- 
tute^ yet  he  may  pursue  any  other  remedy  which  afterwards  ac* 
croes  to  him.  Thus,  where  a  tenant  in  tail  discontinues  for  three 
HweSf  and  the  issue  in  tail  is  barred  of  his  formedon  by  this  sta- 
tute, yet,  upon  the  deaths  of  the  three  tenants  for  life,  the  issue 
in  tail  may  enter,  (b) 

By  statute  10  and  11  W*  S,  c.  14,  no  fine,  common  recovery,  or  Stat.  lOvid  11 
jadgaiejit  in  action  real  or  personal,  shall  be  reversed  or  avoided,  ^'  ^'  ^  ^^* 
finr  any  error  or  defect  dierein,  unless  the  writ  of  error  or  suit  for 
leferring  such  fine,  recovery,  or  judgment,  be  commenced,  or  Wntiof  Emnr. 
hrooght  and  prosecuted  with  effect,  within  twenty  years  after  such 
fine  levied^  recovery  suffered,  or  judgment  signed  or  entered  of 
veccvd*  (c)  It  has  been  held  under  this  statute,  that  a  reversioner 
esBDOt  have  error  after  twenty  years,  though  his  title  did  not 
aocme  until  after  the  expiration  of  them,  and,  though  error  is 
broQ^it  in  less  than  twenty  years  aftier  the  commencement  of  his 
title.(dD 

Thb  act  gives  five  years  in  case  of  disability. 

It  has  not  been  determined,  whether  this  statute  extends  to  a 
writ  of  deceit  brought  to  reverse  a  recovery  suffered  in  the  king's 
ooort  of  lands  held  in  ancient  demesne.  The  late  Mr.  Serjeant 
Ifin  was  of  opinion,  that  it  did  extend  to  such  a  writ,  (e) 

Suits  instituted  by  the  crown  are  limited  by  statute  9  Geo.  S,  d  Geo.  s,  c  16. 
e.  16,  to  sixty  years. 


(«>  See  Sogd.  Vend,  and  Parch.  394. 
(ak  edit.) 

(i)  livit  ▼.  Bonnie,  S  Salk.  4tS. 
Lrtw.  781.    C4im.  Rep.  1t4.    1  Br. 


(«)  Com.  Dig.  Tempi.  (G.  5.) 
(d)  Lloyd  ▼.  Vanghan,  t  Strange, 
1S57. 
(<}  5  Cruise  D^.  604. 
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OJ  the  Writ. 

In  general.  The  writ  in  real  actions  is,  as  we  have  seen,  either  a  prcmpe 
quod  reddat,  a  praecipe  quod  fcuAat^  a  pracipe  quod  permittaf, 
or  a  pone  or  attachment,  varying  in  its  form  according  to  the 
nature  of  the  thing  demanded,  and  the  title  of  the  demandant. 
The  particular  form,  and  the  peculiar  qualities  of  each  writ,  will 
be  stated  in  the  following  pages|  under  the  proper  title  of  the 
action.  In  real  actions  the  writ  is  original,  and  there  must,  there- 
fore, be  fifteen  days  in  every  case  between  the  teste  and  re- 
turn, (a) 
Writ  general  Writs  are  said  to  be  either  general  or  special  (&) ,'  general, 
cr  special.         where  the  particidars  of  the  demand  or  of  the  demandant*8 

tide  are  disclosed  in  the  count  or  declaration,  and  not  in  the 
writ;  and  special,  where  they  are  disclosed  in  the  writ  also. 
Thus,  with  regard  to  the  particulars  of  the  demand,  in  dower 
unde  nihil  habet,  and  in  assize  (c),  the  particular  quantity  of  land 
which  the  demandant  claims  is  not  set  out  in  the  writ.  In  the 
first  action,  the  tenant  is  commanded  to  render  to  the  demand- 
ant her  reasonable  dower  of  the  freehold  which  was  of  h^r  hus- 
band ;  and,  in  the  latter,  the  writ,  after  reciting  that  the  plain- 
tiff has  complained  of  being  unjustly  disseised  of  his  freehold  in 
such  a  place,  commands  the  sheriff  to  reseise  Ihe  tenements,  &c. 
In  a  writ  of  right  on  the  contrary,  the  quantity  of  the  land  de- 
manded is  specified  in  the  writ,  and  the  tenant  is  commanded 
to  render  so  ;nany  acres  of  meadow,  and  so  many  acres  of  pas- 
ture, &c. 
Writs  futa  There  are  certain  writs  in  the  realty  which  may  be  maintained 

<*"*^*  in  anticipation,  and  before  any  disturbance  or  damage  has  actually 

accrued,  and  these  are  denominate4  writs  quia  timet,  as  a  tMvr- 
rantia  charter  before  tiie  plaintiff  is  impleaded,  a  writ  of  meme 
before  he  is  distrained,  a  curia  claudenda  before  default  of  inclo- 
sure,  and  a  ne  injuste  vexes  before  molestation,  {d) 

m 

(a)  There  are,  indeed,  one  or  two  Pleader,  (c.  15.) 

exceptions  to  tlus  mle,  in  actions  not  (c)  Br.  Ab.  Brief,  348.  Sparry*sCase, 

properly  real,  bnt  relating  to  the  realty,  5  Rep.  61,  a. 

in  Kvhich  the  writ  may  be  either  original  (d)  Co.  Litt.  100,  a.  and  see  post,  on- 

or  judicial,  as  in  estrepement,  2  Inst.  328.  der  each  of  the  wri  ti. 

(»)  Vio.  Ab.  Writ.  (D.)    Com.  Dig. 
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Wifli  regard  to  the  statement  of  title  the  writ  is  in  many  actions     in  genenl. 

gaaenif  while  the  count  is  special.    Thus,  in  an  action  of  waste, 

if  die  lease  w^s  made  to  husband  and  wife  during  the  coyerture,  ^^ 
the  lessor  who  brings  waste  against  them  may  state  m  his  writ, 
that  they  hold  for  term  of  life,  but,  in  his  declaration,  he  must 
shew  bow,  and  in  what  manner  the  lease  was  made,  (a)  So  in  a 
pare  impedit,  for  a  church  donative,  the  writ  is  general,  that 
die  defendant  permit  the  plaintiff  to  present  to  the  church,  but 
Ae  particular  title  is  stated  in  the  count,  (b)  In  the  same  man- 
ner, in  some  writs  of  entry,  a  title  is  allowed  to  be  stated  gene- 
Jilly  in  the  writ,  which  must  be  set  out  with  particularity  in  the 
count,  as  in  a  ctfj  in  vita  brought  where  the  husband  seised  in 
rq^ht  of  his  wife  has  aliened  the  lands ;  in  this  case,  if  the  wife 
vas  seised  in  tail,  it  is  not  necessary  to  shew  the  seisin  of  the 
donor,  and  the  making  of  the  estate  tail  in  the  writ,  but  merely 
to  say,  ^  which  she  claims  to  her  and  the  heirs  of  her  body  of  the 
dcanse,  which  A.  made  to  her,  &c.  ;'*  but  the  seisin  of  the  donor, 
sod  the  creation  of  the'  entail,  must  be  shewn  in  the  count*  (c) 
InfarmediMt,  on  the  contrary,  the.  demandant  must  set  out  his 
tide  in  the  writ  as  well  as  in  the  count,  (d) 

It  seems,  that  whenever  the  demandant  seeks  to  recover  a 
fee-smpk,  he  may  say  in  his  writ,  quam  clatnat  esse  jus  et  here- 
diMem  mam,  although  he  be  in  fiict  a  purchaser,  {e)  But,  when 
the  demandant  claims  an  estate  tail  or  for  hfe,  these  words  ought 
not  to  be  inserted  (/) ;  in  such  case,  both  the  writ'  and  count 
ought  to  be  special,  vi2.  that  A.  gave  to  B.  for  life,  remainder 
to  C.  in  tail  whose  cousin  and  heir  the  said  D.  is.  (g) 

The  words  by  which  hereditaments  are  to  be  demanded  in  a  Demand. 
F^dpe  quod  reddat  are  given  in  the  Register  (h\  and  are  as 
fcliows: 

Messuage,  toft,  null,  dovecot,  garden,  land,  meadow,  pasture, 
wood,  heath,  moor,  juncary,  marsh,  alder,  ruscary  (t),  rent. 

The  order  in  which  these  words  are  placed  should  be  pre- 

(•)  litt.  s.  581,  and  tee  Skeat  ▼.  (g)  F.  N.  B.  191.  E.  note  (a),  but 

<kbanMlge,  Hob.  84.  lee  Id.  191,  A.  Dyer,  lOl,  a.    Bootb, 

(l)Ce.Iilt.S44,  a.«ndteepost  177,  that  the  wiit  end  coont  may  be  ge- 

(f)  BeeCk,  187,  and  lee  Skeat   v.  neral. 

Olfibridge,  Hob. 84.  (A)  Reg. Br. 2, a.    BooUi,S.    F.N. 

W  Br.  4b.  OiMtioD  5,  and  tee  pott.  B.  2,  C. 


(()  JUCt.  a.  9.    Co.  Litt.  16,  a.    F.        (t)  In  tome  editions  of  F.  N.  B.  f»if- 
V.  B.  191,  D.  198,  C  note  (6).  .  tmy  it  pat  instead  of  raicary.    See  Co. 

(/)  F.  N.  B.  191,  £•  Liu.  5,  a. 
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Of  Real  Actions. 


In  geaeral. 


Venue. 


served  in  the  writ^  for  it  is  a  rule,  thai  the  more  worthy  shall  be 
placed  before  the  less  worthy ;  the  general  before  the  spepal ;  and 
the  entire  before  the  palrts.  Thus,  land  built  upon  is  said  to  be 
more  worthy  than  other  land,  because  it  serves  for  the  habita- 
tion of  man,  and  in  that  respect  has  the  precedency  to  be  de- 
manded in  a  prMipe  (a),  but  a  writ  has  been  adjudged  good  in 
which  this  order  was  not  observed.  (A) 

The  words  in  the  register  are  not  the  only  names  by  which 
hereditaments  may  be  demanded,  (c)  In  very  early  times  land 
might  be  demanded  by  such  names  as  bavcUa  terra,  carucaia 
terra,  jugum  terra,  ^c.  {d)  "  Land  covered  with  water**  may  be 
demanded  in  apraeipe{e),  and  so  may  an  honor  or  a  manor  (/), 
so  also  an  office,  (g)  It  appears,  that  a  pracipe  quod  reddat 
cannot  be  maintained  for  a  service  which  lies  only  in  feasance^ 
for  the  remedy  is  by  writ  cfe  eoneuetudmibm  et  servitus,  by  dis. 
tress  or  by  cessavit,  {h)  A  hospital  or  chapel  may  be  demanded 
by  the  name  of  a  messuage  (i) ;  but  a  messuage  cannot  be  de- 
manded by  the  name  of  a  tenement  {k),  or  of  a  house.  {I)  Many 
things  will  pass  in  a  grant  by  a  name  by  which  they  cannot  be 
demanded  in  a,  pracipe,  though  that  which  may  be  demanded  in 
a  prascipe,  will  pass  by  die  same  name  in  a  grant,  (m) 

By  statute  32  H.  8,  c  7,  a  precipe  quod  reddat  lies  of 
tithes,  pensions,  or  other  ecclesiastical  or  spiritual  profit,  which 
by  law  have  been  made  temporal,  or  admitted  to  abide  in  tempo- 
ral hands,  (it) 

Every  action  for  the  recovery  of  the  seisin  or  possession  of 
land,  must  be  brought  in  the  county  where  the  land  lies  (o), 
and  so  in  mixed  actions,  and  in  actions  relating  to  the  really,  the 
venue  is  locaL  {p) 


(a)  Tbel.  Dig.  1. 8,  c.  SO.  Plow.  Com. 
169. 

(6)  Thel.  Dig.  1.  8,  c.  20»  s.  5. 

(«)  Thel.  Dig.  1. 8,  c.  2.  Y.  1.  Mac- 
duoeob  ▼.  Stafford,  2  RoL  Rep.  167. 

(if)  Co.  liU.  5,  a.  b.  Br.  Ab.  De- 
mand, 23.  - 

(«)  Co.  Litt.  4,  a.  Cbailenor  v. 
Tbomas,  YelT.  14S. 

(/)  Tbel.  Dig.  1. 8,  c  i. 

(g)  Webb's  Case,  8  Rep.4r,a.  Thel. 
Dig.  L  8,  c  5,  s.  1.    Co.  Litt.  20,  a. 

(A)  Thel.  Dig.  I.  8,  c.  6,  ••  S.    Co. 


Litt.  151,  a. 

(t)  Br.  Ab.  Demand,  29. 

\k)  Br.  Ab.  Demand,  54,  and  see  post 
in  title,  "  Ejectment." 

(1)  Co.  Liu.  56,  b. 

(m)  Co.  Litt.  5,  b. 

(a)  Co.  Litt.  159,  a.. 

<o)  Com.  Dig.  AoUon,  (N.  1.)  Bac. 
Ab.  Action,  (A.  a.)  Bnlwcr's  Case,  7 
Rep.  2,  b. 

(p)  Mayor  of  Berwick  ▼.  Ewait,  2 
W.  Blacks.  1070,  and  see  1  Chitty  PL 
270. 
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Of  fffits  of  Right. 

A  WRIT  of  a^ht  properly  lies  where  the  demandant  has  only  the    writ  of  righf  • 

Eigfat  of  property*  the  Jus  proprieiatis,  the  jus  merutn^  or  mere     T" 

r^t,  as  it  has  been  called,  and  where  his  estate  has  been  de-  ^^^  '^^* 
▼ested  and  put  to  a  right.  It  is  the  only  remedy  where  the  owner 
of  land  in  fee-simple  has  lost  llie  possession  and  the  right  of  pos- 
sesaoo,  and  is  consequently  barred  of  the  inferior  remedies  which 
the  law  has  provided.  Thus,  if  a  man  be  disseised,  the  law  gives 
die  disseisee  the  right  of  recovering  his  lands  immediately,  by  enr 
teriiig  upon  the  tortious  possession  of  the  disseisor,  or  by  bringing 
a  possessory  action ;  i^  however,  he  should  neglect  to  pursue 
this  r^ht,  and  the  disseisor  should  die,  (having  been  in  posses- 
aoD  five  years,  as  required  by  the  statute,  3S  H*  8,  c.  35,) 
the  h^  of  the  disseisee,  in  consequence  of  the  disseisor's  ac- 
gnJeAcencey  and  neglect  to  enter,  acquires  an  apparent  jus  pos^ 
sesnatds,  or  right  of  possession;  for,  as  the  possession  is  cast 
iqpon  him  by  descent,  which  is  an  act  of  law,  he  shall  not  be  de- 
prived of  it  by  the  act  of  the  negligent  disseisee,  but  by  process 
of  law,  and  the  disseisee  is  therefore  driven  to  his  writ  of  entry. 
Should  he  still  neglect  to  pursue  the  latter  remedy  within  the 
period  limited  by  law,  he  must  then  resort  to  las  jus  proprietatis, 
and  Inciiig  his  writ  of  right,  (a)  Whenever  a  fee-simple  is  in  dis- 
pute^ a  writ  of  right  is  a  concurrent  remedy  with  other  real 
writs  and  mixed  actions,  but,  as  judgment  after  issue  joined  on 
the  mere  right  is  final,  it  is  imprudent  to  bring  it  when  a  lower 
remedy  would  be  equally  effectuaL 

Tbeie  are  several  writs  which  are  said  to  be  in  the  nature  of  Wriu  in  na- 
writs  of  rij^t,  Bsformedon  in  the  descender,  quojure,ne  infuste  ture  of  writs 
T^decansueiudimbus  et  sertitiis,  quod  permiltaiixk  the  debet ^  ^  "^ 
ad  mclcndhmmj  and  writ  of  right  of  advowson.  ip) 

Writs  of  right  properly  so  called,  are  either  patent  or  dose  (c).  Writ*  of  right 

piDper« 

(«)  C:^.  UtLMC,  I.    Oab.TeD.  30.  (O  Wrilt  of  right  are  d»Bt  wImq  di- 

1 BL  Cmb.  197.  reeled  to  the  sheriff ;  fote^t  ivhen  di- 

9)  Cm.  lift.  168,  b.  Br.  Ab.  Droit  rected  to  the  lord,  &c.  ^  Reeves  Hlit. 

dc  ffcdrSy  Slj  53, 54,  and  see  post.  45. 


c  2 


so  Of  Real  Adions. 

Writ  of  right,    and  are  of  four  kinds :  1.  The  writ  of  right  patent,  which  lies 

where  the  lands  are  held  of  the  king  as  of  some  honor^  manor, 

&c.  (a),  or  of  some  other  lord.  2.  The  writ  of  right  quia  danU" 
nus  renUsii  curiam,  which  is  a  writ  close,  and  is  nothing  more 
than  the  writ  of  right  patent  brought  in  the  king's  court  instead 
of  the  lord's,  by  license  of  the  latter,  (b)  3.  The  prascipe  in  ca- 
jpiie,  which  is  also  a  writ  close,  and  Hes  where  the  land  is  holdoi 
of  the  king  ut  de  cortma,  and  not  ut  de  honore,  8^.  (c)  4.  The 
writ  of  right  patent  in  London  of  lands  within  the  city,  (d)  To 
these  writs  of  right  may  be  added  the  writ  of  right  close  in 
ancient  demesne,  and  the  writ  of  right  de  raiionabili  parte,  the 
writ  of  right  of  advowson,  and  the  writ  of  right  of  dower. 
Right  paunt.  The  writ  of  right  patent  for  lands  held  of  the  king,  as  of  an 
honor,  &c.  is  directed  to  the  king's  bailiffs,  or  when  the  lands 
are  held  of  the  king  in  burgage  to  the  mayor  and  sheriffs  or 
bailiffs  of  the  city  or  borough,  as  bailiffs  or  officers  of  the  king,  (e) 
Where  the  lands  are  held  of  some  other  lord,  the  writ  ought  to 
be  directed  to  him ;  and,  if  such  lord  be  out  of  the  realm,  then 
to  his  bailiff.  (/)  The  writ  is  in  the  nature  of  a  commission  to 
the  lord  or  bailiff  of  the  manor,  that  he  do  right.  If  the  writ 
be  brought  in  the  court  of  a  bishop,  it  is  directed  to  him,  but,  if 
brought  during  the  vacancy  of  the  bishopric,  of  lands  which  are 
in  the  bishopric,  and  in  the  king's  hands,  by  reason  of  the  va- 
cancy, it  may  be  directed  either  to  the  king's  bailiff;  or  to  the 
bailiff  of  the  bishop  elect,  (g) 

It  is  not  usual  at  the  present  day  to  bring  a  writ  of  right 
patent  in  the  lord's  court.  If  brought  there,  it  may  be  removed 
from  thence  by  the  demandant  into  the  county  court  by  toU,  and 
thence  by  pone  into  the  Common  Pleas,  or  the  tenant  for  good 
cause  shewn  may  remove  it  at  once  from  the  lord's  court  into  the 
G)mmon  Pleas  by  recordari,  or  from  the  county  court  into  the 
Common  Pleas  hy  pone,  shewing  cause  in  the  writ.  (A) 
Quiadanunus  The  writ  of  right  quia  dominus  remisit  curiam  is  directed  to 
remini  curiam,    the  sheriff  of  the  couuty  whcrc  the  lands  he.   Formerly  the  lord 

was  accustomed  to  grant  a  licence  to  his  tenant  to  sue  his  writ  of 

(a)  See  the  ditttnction  u  to  Tenarea  {d)  F.  N.  B.  6  A. 

of  the  kiog,  td  df  c»rmuij  and  ut  di  ho-  (e)  F.  N.  B.   1  T.  6  D. 

nore,  Ace.    Mad.  Bar.  Ang.  163.  H«r-  </)  F.  N.  B.  1  F.  H.  ^ 

^rave'^  Note,  to  Co.  litt  77,  a.  (59),  (g)  F.  N.  B.  1  F.  2  £, 

and  laa,  a.  (IIQ.)  (A)  F.  N.  B.  5, 4.    Boolh  89,  90,91. 

(6)  F.  N.  B.  «  F.  «  Saund.  43,  d.  (note.) 

(e)  F.  N.  B.  5  E. 
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tight  in  the  idng*s  court,  or  before  the  justices,  as  well  after  the    ^""^  of  right. 

wik  pnrchased  and  returned  into  the  Conunon  Pleas  as  before. 

Mod  the  following  clause  was  inserted  at  the  end  of  the  writ 

after  the  teste,  Because  A*  (the  cluef  lord  of  the  fee,)  haih 

Aereupom  remUted  to  us  his  court.    If  this  clause  was  inserted 

m  the  writ,  it  was  immaterial  whether  there  was  any  letter  from 

the  lord  proving  his  assent  or  not,  and,  if  the  tenant  sued  such 

a  writ  without  licence,  and  recovered,  such  recovery  appears  to 

have  been  good,  (a)    In  modem  practice,  the  action  is  always 

eammenoed  in  the  C!ommon  Pleas,  by  this  writ,  and  even  the 

words  quia  dominus  remisit  curiam  are  omitted.  (6) 

The  pnEcipe  in  capite  is,  as  already  stated,  directed  to  the  Praeipe  in  ca-^ 
sberiflTof  the  county  where  the  lands  lie.    It  may  be  brought  at  P*^* 
die  present  day,  as  well  as  the  writ  of  right  quia  dominus  remisit 
cmiamf  and  is  precisely  the  same  in  effect,  (c) 

The  writ  of  right  in  London  is  directed  to  the  mayor  and  Righi  in 
aherifi,  for  every  pracipe  quod  reddat  of  lands  or  tenements  in  London. 
London  shall  be  directed  to  the  mayor  and  sheriffs  jointly,  but 
every  other  writ  to  the  sheriffs  alone,  {d)  This  writ  cannot  be 
tenoved  by  toU  and  pone,  or  recordariy  like  a  writ  directed  to  the 
lend  of  a  manor,  {e)  If  the  tenant  vouch  a  person  in  a  foreign 
ooonly,  or  plead  a  plea  which  cannot  be  tried  in  London,  the  re- 
cord may  be  removed  into  the  Common  Pleas,  and  when  the 
voucher  or  plea  has  been  there  decided,  a  procedendo  may  iissue, 
y^iynwiMuling  thc  mayor  and  sheriffs  to  proceed  in  the  cause  in 

London.  (/) 

A  writ  of  right  can  only  be  brought  by  a  tenant  in  fee-simfde,  By  whom 
and  not  by  any  one  who  has  a  less  estate,  as  tenant  in  tail,  in  b^oaght. 
fiankmarriage,  for  life,  &c«  (g)  A  bishop  or  master  of  a  hospi- 
tal, who  has  the  inheritance  of  the  lands  in  himself,  mayor  and 
commonalty,  or  bnilifis  and  commonalty,  may  have  it  (A) ;  but  it 
does  not  fie  iw  a  parson,  because  he  has  not  the  absolute  fee  («), 
and  his  highest  remedy  is  a  writ  of  Juris  utrum.  (k)  Nor  for  a 
prebendary,  for  he  has  not  a  higher  estate  than  a  parson.  (I)   A 

(m)  F.  N.  B.  S  P.  S  A.  B.  C.  (g)  F.  N.  B.  1  B.  &c. 

(»)  Booth,  91.    S  Saimd.  45,  d.  note.  (A)  F.  N.  B.  5  C.    Co.  Litt.  34}>  b,. 

(c)  The  writ  io  Tyweu  ▼.  Clarke,  wis  342,  a. 

immtipc ta etfUt.    5  Wlls. 558.  (0  1  Rol.  Ab.  686, 1. 11.    Gilb.  T<^n. 


(^F.  N.B.6E.    O.  N.B.r}a.  114^    F.  N.  B.  5  C. 
(c)  F.  N.  B  6  £.  (fc)  Br.  Ab.  Droit  di  recto  1. 

i/^T.S.B.  6  E.    t  Inst.  Sf5.  6        (I)  1  Rol.  Ab.  686,  I.  IS.     F.  N.BL 

117,aiid  tee  putt,  in  *<Voacbcr."  5  C. 


Seisin  nece§- 


SZ  Of  Real  Actions. 

Writ  of  right,   person  who  has  a  detenninable  or  base  fye,  as  where  he  faaa  an 
"""'""'"**    estate  to  him  and  his  heirs  as  long  asl*  S.  shall  haveiaaue  of  hia 
body,  may  maintain  a  writ  of  right,  for  he  cannot  have  any  other 
writ  in  the  right,  as  a  tenant  in  tail,  or  a  parson  may.  (a) 

A  writ  of  right  may  be  maintained  either  on  the  seisin  of  the 
demandant,  or  of  one  of  his  ancestors,  but  such  seisin  must  be 
an  actual  seisin,  and  not  a  mere  seisin  in  law.  (b)  A  porchaaer 
therefore,  who  has  never  gained  actual  seisin,  cannot  bring  a 
writ  of  right,  for  the  seisin  of  him,  from  whom  he  purchased  is  of 
no  avail,  (c)  It  must  be  observed,  however,  that  there  is  a  dis- 
tinction between  the  actual  seisin  here  mentioned,  and  that  which 
is  necessary  to  make  a  possesnofrearu^  for,  in  the  latter  case,  a 
more  actual  seisin  is  said  to  be  requisite,  (d)  Thus,  a  seisin  ob« 
tained  by  wrong,  and  defeated  by  the  entry  of  the  right  owner, 
is  sufficient  to  maintun  a  writ  of  right,  (e)  And,  where  lands  are 
conveyed  to  A.  for  Ufe,  remainder  to  B.  for  Hfe,  remainder  to  the 
right  heirs  of  A.,  and  A.  dies,  and  B.  enters  and  dies,  and  a 
stranger  intrudes,  the  heir  of  A.  may  have  a  writ  of  right  on  the 
seisin  which  A.  had.  (/)  So,  if  lands  are  given  to  A.  and  B., 
and  the  heirs  of  A.,  and  A.  dies,  and  the  land  is  recovered 
against  B.,  the  heir  of  A.  may  have  a  writ  of  right  for  the 
whole,  (g)  So  also  if  lands  are  given  in  tail  the  remainder  to  A. 
in  fee,  and  the  donee  dies  without  issue,  his  wife  prhemeni  et^ 
seint,  and  A.  enters,  and  the  issue  is  bom,  and  enters  upon  A., 
and  dies  without  issue,  A.  may  maintafai  a  writ  of  right  on  the 
seisin  which  was  thus  defeated.  (A)  Again,  if  lands  be  given  in 
tail  to  A.  the  remainder  to  his  right  heirs,  and  A.  dies  without 
issue,  his  collateral  heir  may  maintun  a  writ  of  right  on  the 
seisin  which  A.  had  when  he  occupied  under  the  estate  tail,  (f) 
Against  whom.       The  tenant  in  a  writ  of  right  must  have  a  freehold  at  least, 

and  therefore  it  must  not  be  brought  against  tenant  for  years,  or 
by  elegit^  statute  merchant,  or  statute  staple,  {i)  When  brought 
against  a  tenant  for  life,  or  parson,  the  tenant  ought  not  to  join 
the  mise  upon  the  mere  right,  on  account  of  the  weakness  of 
his  estate.  (Q    And  if  tenant  for  Hfe  do  so,  it  is  a  forfeiture  of  his 


(a)  1  Rol.  Ab.  686,  I.  tO. 

(6)  Litt.  tec.  514.  Beviri  Gate,  4 
Rep.  9,  a. 

(«}  Co.  Liu.  893,  a.  Dally  ▼.  King, 
1  H.  Black.  1. 

(d)  Co.  litt.  281,  a. 

(0  Co.  Litt.  280,  b. 


(/)  Co.  Litt.  281,  a. 

(r)  Ibid. 

(A)  Ibid. 

(i)  Ibid. 

(ft)  F.  N.  B.  1  £. 

(0  1  Rol.  Ab.  686, 1.  28. 
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.  (a)    But  die  tenant  for  life  may,  it  is  said,  join  the  mise   writ  of  right. 
in  a  special  manner,  vis.  that  he  has  better  right  to  hold  for  teim  ' 

of  Idi  Efe^  the  revernon  to  such  a  one*  (i)    Or  he  may  at  once 
piay  in  aid  the  reveraoner  or  remainderman,  (c) 

A  writ  of  right  lies  in  general  for  lands  or  tenements  (d) ;  For  what. 
that  is,  for  such  things  as  may  be  demanded  in  a  precipe  {e) ; 
httt  il  does  not  lie  for  incorporeal  hereditaments,  as  common, 
ft&  (f)    It  Kes  also  for  rent  service,  but  not,  as  it  seems,  for  a 
itDl-diarge,  or  rent-seek*  (jg) 

Hie  time  of  limitation  is  thirty  years  on  the  demandant^s  own  Proceedings 
snail,  and  sixty  on  his  ancestor's.    The  process  in  a  writ  of    ^^*  ^^- 
ligbt  is  summons  and  grand  cape  before  appearance;  and  petit 
mpe  after  appearance.    The  demandant  or  tenant  may  be  es- 
ngned;  view,  voucher,  aid  prayer  and  receit  lie.    The  trial  b 
bj  the  grand  assiaie,  when  die  mise  is  joined  upon  the  mere 
iig^  or  by  a  common  jury,  when  issue  is  joined  upon  a  col- 
hleral  point;  the  trial  may  be  either  at  bar,  or  at  msi  prius.  No    ^ 
diaages  or  cost  are  recoverable,  (h) 


The  writ  of  right  close  in  ancient  demesne,  or  the  petty  writ  of  Writ  of  right 
light  dose,  as  it  is  sometimes  called,  lies  for  tenants  who  hold  cloacintncienf 
lands  or  tenements  in  ancient  demesne  {%) ;  but  where  the  de-  ^^'"^^^^ 
mandant  sues  for  the  manor  itself,  or  for  the  demesne  lands, 
parcel  of  the  manor,  which  are  not  in  the  hands  of  a  free  tenant 
holding  of  the  manor,  he  ought  to  bring  his  action  in  the  Com- 
mcRi  Pleas,  (i)    The  writ  is  directed  to  the  lord  of  the  manor, 
and  die  demandant  may  make  protestation  to  pursue  it  in  the 
nature  of  what  real  action  he  pleases,  as  of  a  proper  writ  of 
light,  or  of  an  assize  of  novel  disseisin,  writ  of  dower,  &c.;  and 
therefore  it  lies  for  tenant  in  fee-simple,  fee-tail,  for  life,  or  in 
dower,  &c.  (Q    And  in  that  case  the  precept  follows  the  nature 
of  the  process  appropriate  to  such  writ,  {pi) 

(«)  Sr  W.  PeHmmli  caie,  1  Rep.  itf,  Co.  litt,  160,  a. ' 
a.  4  Leoo,  ]a6.  Its,  ISt.  S.  C.  {h)  See  post,  ander  the  proper  heads. 

(*)  O.  N.  B.  S,  b.  (t)  F.  N.  B.  11  F.    See  2  Scriv^n 

(0  See  pott,  io  "  Aid  prayer."  on  Copyholds,  661 . 

ifi  F.  N.  B.  1  B.  (i)  F.  N.  B.  11 M. 

(<}R^^Br.  tj  a«  Klid  see  ante  p.  17.        (0  F.  N.  B.  11  E.  19.  Booth,  1 16. 

(/)  t.  N.  B.  1  B.  Hast  Ent.  241,  h. 

(r)  F.  N.  B.  6,  A.  (nargin)  Fits  Ab.        (m)  F.  N.  B.  12  N. 
Draii,  31;  bet  see  LiUleton,  s.  236. 
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demesne. 


Writ  of  right  The  demandant  in  a  petty  writ  of  right  closer  cannot  remote 
close  in  ancient  ^^  pj^^  out  of  the  lord's  court  for  any  cause,  (a)  But  the  ten^ 
ant  may  remove  it  for  any  causes  which  shew, the  land  to  be 
frank-fee  (&)i  as  (Well  as  for  other  causes,  according  to  some 
authorities,  as  if  there  foe  no  suitors;  for  then,  as  the  suitors  are 
judges,  there  is  a  failure  of  justice  vrithin  the  manor  (c) ;  but  it 
does  not  seem  to  be  a  sufficient  cause  that  the  demandant  » 
bailifi^  or  related  to  the  bailiff,  or  that  the  bailiff  msdntains  the 
demandant.  (cQ  Where  the  tenant  removes  the  plea  for  some 
cause  which  shews  the  land  to  be  frank-fee,  he  may  state  gene- 
rally in  the  recordari,  that  he  claims  to  hold  at  common  law  ^ 
in  which  case,  he  will  be  allowed  in  the  Common  Pleas  to 
shew  any  cause  which  proves  the  land  frank-fee ;  but  if  he 
states  the  cause  specially  in  the  writ,  he  cajmot  allege  any  other 
cause,  (e) 

If  the  demandant  make  protestation  to  sue  his  writ  in  the 
nature  of  a  writ  of  right  proper,  and  the  mise  is  joined  on  the 
mere  right,  it  seems  that  the  cause  shall  not  be  removed,  but  a 
precept  shall  issue  to  the  baili£^  to  summon  four  elisors  instead 
of  the  knights,  to  elect  a  jury  in  the  nature  of  the  grand  assize.  (/) 
If  the  tenani  plead  a  foreign  plea,  that  cannot  be  tried  in  the 
court  of  ancient  demesne,  or  vouch  a  foreigner  to  warranty,  that 
is,  a  person  out  of  the  jurisdiction,  a  writ  of  supersedeas  may  be 
sued  out  of  Chancery  directed  to  the  lord  of  the  manor,  com- 
manding him  to  surcease  (g) ;  and  the  record  being  removed  into 
the  Common  Pleas  by  recordari,  process  issues  against  the  vou- 
chee (A),  or  the  plea  is  properly  determined  there;  thus  if  it  be  a 
plea  of  bastardy,  that  court  will  write  to  the  bishop  to  certify  the 
fact,  which  the  inferior  court  could  not  have  done,  and  on  the  vou- 
cher or  plea  being  determined,  a  procedendo  issues  remanding  the 
cause  for  final  determination  to  the  court  of  ancient  demesne,  (t) 


(a)  F.  N.  B.  13  B.    4  loit.  269. 
(6)  F.  N.  B.  is  B.  C.    Conr.  Dig. 
Anc.  Dem.  (G.  5.) 

(c)  4  Inst,  tro,  F.  N.  B.  15  C.  Vin. 
Ab.  Anc.  Dero.  (O.  2.) 

(d)  11  H.  6,  10.  a.  34H.  6.  55,a. 
3  H.  4, 14,  a.  Haie'i  note  to  F.  N.  B. 
13  B.(a.)  bnt  tee  Booth,  116,  Rast. 
Eot.  f42,  h.         y 

(0  F.  N.  B.  13  F.  Ibid,  Hale's  note 


(/)  Stafford's  Case,  Dyer,  lit,  b. 
Rast.  Eot.  S41,  b.  Bat  see  Y.  B.  l  H.7, 
30,  a.  Br.  Ab.  Anc.  Dem.  35.  F.  N. 
B.  13  G.  contra ;  and  see  Hale's  note, 
lb.  (b.)  Bootli,  116. 

(jg)  F.  N.  B.  13  G. 

(A)  See  post,  in  "  Voucher." 

(0  t  Inst.  3i^5,  b.  Dyer,  69,  b.  Com. 
Dig.  Anc.  Dem.  (G«  5.) 
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If  die  krd  proceed  after  the  supersedects^  he  may  be  attached  Writ  of  right 
in  die  Common  Pleas*  (a)  And  if  no  supersedeas  be  issued,  but  cIok  in  andent 
the  record  is  removed  into  the  Common  Pleas  by  recordari^  and  ^^^*°^' 
the  lord  still  proceeds,  a  eertiorari  may  be  sued  out  of  Chancery, ' 
dnected  to  the  justices  of  the  Common  Pleas,  to  certify  the  tenor 
of  die  record,  and  of  the  removal  into  Chancery ;  and  upon  such 
certificate  an  attachment  may  issue  returnable  in  the  Cozmnon 
Plea8*(d) 

A  copyholder  cannot  have  a  writ  of  right  close,  but  must  pro- 
ceed by  bin  in  the  court  of  the  lord,  and  make  protestation  to. 
sue  such  bill  in  the  nature  of  the  proper  action,  (c)  ' 


This  writ  lies  between  privies  in  blood,  as  between  brothers  in  ^^^  ^  ^i^^ ; 
gavdidiid,  or  between  sisters,  or  other  coparceners,  for  lands  in  de  ntumabUi 
fee-dmple.    Thus  if  the  ancestor  leases  his  lands  for  life,  and  dies  i''^* 
and  leaves  issue  two  daughters,  and  the  tenant  for  life  dies  and 
one  daughter  enters  upon  the  whole  land  and  deforces  her  sister, 
the  latter  k  entided  to  a  writ  of  right  de  raiionabili  parte.    Se- 
vetal  coparceners  may  have  this  writ  against  a  single  coparcener 
who  deforces  them*    If  the  ancestor  was  seised  either  at  the 
time  of  his  death,  or  at  any  other  time,  this  writ  Ues,  and  where 
he  was  sdaed  at  the  time  of  his  death,  it  is  a  concurrent  remedy 
widi  nsgper  obiit.  {d) 

If  the  ancestor  was  sdsed  of  an  estate  tail,  and  on  his  d^th 
one  coparcener  deforces  another,  a  formedon  is  die  proper  re- 
■Kdy ;  and  if  a  stranger  deforces  a  coparcener,  an  assize  of  mort- 
d*aDoestor,  a  writ  of  intrusion,  or  an  ejectment,  as  die  case  may 
be,  most  be  resorted  to.  If  the  writ  be  brought  against  a  stran- 
ger, it  may  be  abated,  {e) 

This  writ  is  a  writ  of  right  patent,  and  is  properly  directed  to 
die  lord  of  whom  die  lands  are  holden,  and  may  be  removed  by 
toh,  &c,  like  the  common  writ  of  right.  (/)  Like  that  writ  it 
■ay  also  be  brought  in  the  Common  Pleas  quia  domnus  remisit 

(fl)  F.  N.  B.  14  A.  Com.  Dig.  Anc.     tenant  may  plead  in  abatement,  that 
(G.  5.)  the  demandant'*  ancestor  died  seised. 


(*)  F.N.B.  13  H.  p.  120. 

C«)  F,  N.  B.  IS  B.  C.  (0  F-  N.  B.  10  B.  9  O. 

id)  Bif.  5,  b.    F.  N.  B.  9.     Booth  (/}  R  N.  B.  9  O. 
inrorrect  in  saying,  that  tbe 
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Writ  of  right    emiam^  and  the  process  diere  is  summons,  grand  cape,  and  petit 
4k  naitmakk   ^^^  (jg)    Oft  accowit  of  tike  j^Tivity  of  blood  between  bim  and 

^^^^"^     ihe  demandant,  the  tenant  cannot  put  himself  upon  tiie  grand 

assise,  (b)  In  the  writ  the  demandant  must  demand  a  certain 
portion  of  land  as  ten  acres,  whidi  he  may,  it  is  said,  have 
judgment  to  recover  and  hold  in  severalty,  (c) 

Neither  voucher  nor  view  lie  in  this  writ  on  account  of  the 
privity  of  blood,  (d) 


Writ  of  right        At  common  law  there  were  three  writs  for  remedying  injuries 

of  advowMn.    |;q  rights  of  patronage.     1.  The  writ  of  right  of  advowson, 

""^"""""^    which  was  for  the  recovery  of  the  advowson,  when  the  patron 

had  been  put  to  his  mere  right;  2,  the  writ  of  quare  impeditf 

and  3,   the  assiae  of  darrein  preeentmetd^     Both   the  latter 

actions  were,  originally,  merely  possessory,  {e) 

It  was  necessary  at  common  law,  to  resort  to  the  writ  of  right 
of  advowson,  in  every  instance  where  there  had  been  an  usurp* 
ation,  and  where  the  derk  of  the  usurper  who  had  presented, 
had  been  admitted  and  instituted ;  for  by  this,  as  against  a  com* 
mon  person,  the  church  was  full,  and  the  estate  of  the  true  patron 
was  put  to  a  right.  Thb  being  found  productive  of  much  iqustice 
and  inconvenienoe,  the  statute  of  West  8,  c«  5,  was  passed,  which 
gave  a  quare  impedit  in  many  cases  where  it  was  before  neces- 
sary to  resort  to  a  writ  of  right  By  the  first  branch  of  that 
statute,  infimts  and  feme  coverts,  who  had  advowsons  by  de* 
soen^  issues  in  tai]^  and  the  heirs  of  reversioners  after  estates 
for  life,  &C.,  were  enabled,  in  case  of  usurpation  in  tiie  time  of 
their  guardians,  during  coverture,  during  the  particular  estate, 
and  in  the  life-time  of  the  ancestor  in  tail,  respectively,  on  the 
ehurdi  becoming  again  vacant,  to  bring  a  qttare  impedUy  the 
infimts  on  their  full  age,  or,  as  it  seems,  during  tiieir  infitncy,  tiie 
wivte  on  die  death  of  their  husbands,  the  heir  of  the  reversioner 
on  the  figJling  in  of  the  reverrion,  and  tiie  issue  in  tail  on  the 


(«)  F.  N.  B.  9  O.  litt.  id7,  b.  IST,  s. 

(ft)  F.  N.B.  9  O.  for  tiieii  one  brother  (4)  F.  N.  B.  9  N.  and  see  **  Voucher" 

migfatbave  waged  battleagainrt another,  and  **  View/  post, 

which  the  hiw  wovld  not  allow.  Plow.  (e)  SUt.  West.  d«  c.  5.    t  lost  ^fi6. 

Com.  S06.  Watson's  Clerg.  Law,  151. 

(c)  F.  N.  B.  9  K.  L.  bnt  see  Co. 
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•ccriuiig  oJF  die  estate  tail,  respectiydy. (ii)  It  should  also  be  wricofngfat 
olMcrfed,  liiat  the  statute  seems  to  have  giren  these  privileged  of  advownn. 
pefSDDB  the  power  of  presenting  on  the  next  avoidanoey  sa  con*  -"—— 
aeqiuentonthe  right  of  bringing  a  quare  impedU*{h) 

By  die  second  branch  of  the  statute  of  West.  8,  c.  5,  it  is  en- 
acted,  ^  that  in  actions  of  darrein  presentment,  and  quare  mi* 
peiii,  the  plea  of  plenarty  shall  be  no  bar,  provided  the  action 
be  brought  within  six  months.**  This  was  the  most  important 
profision  of  the  statute,  and  enabled  many  persons  who  were 
absohitely  barred  before,  to  recover  their  advowsons.  Thus, 
before  tins  act,  if  a  purchaser  in  fee  of  an  advowson  suffered 
an  Qsorpation  before  he  had  presented,  he  not  only  lost  his  pre- 
sentation kae  vice,  but  the  advowson  itself  for  ever.  He  could 
not  have  a  writ  of  right,  because  he  could  not  count  either  upon 
ids  own  presentation  or  that  of  his  ancestor ;  and  he  could  not 
have  a  possessory  writ,  because  plenarty  was  a  bar.  So  if  tenant 
in  tsil,  or  for  life,  suffered  an  usurpation,  he  was  likewise  reme^ 
dilese.  (e)  The  second  branch  of  the  statute,  by  taking  away 
die  ]dea  of  plenarty,  during  six  months,  enabled  the  true  patron 
to  recover  his  advowson  in  these  cases  by  quare  impedit,  for  in 
diat  action  a  purchaser  may  count  on  the  presentation  of  his 
vendor,  or  of  him  whose  estate  he  has.  (d)  Infants  also,  and 
ferae  coverts,  who  had  advowsons  by  purchase,  and  not  by  de- 
scent^ and  were  consequentiy  not  within  the  first  branch  of  this 
wtt,  might  take  advantage  of  this  second  branch,  and  bring  their 
writs  of  quare  impedit  within  six  months,  (e) 

But  while  the  statute  thus  gave  the  patron  a  possessory 
aetioii  to  remove  the  incumbent,  in  cases  in  which  at  common 
hnr  he  was  driven  to  his  writ  of  right,  yet  it  was  held,  that  the 
itself  did  not  revest  the  right,  but  only  rendered  the 
don  voidable  by  action.  (/)  At  length,  by  statute  7  Anne, 
c  1^  it  was  enacted,  *^  that  no  usurpation  upon  any  avoidance  in 
any  ckureh,  vicarage,  or  other  ecclesiastical  promotion,  shall 


(fl)  S  IflfL  556.    BotwclFft  Case,  6  15S. 

My  b.  Booth,  ifu  Stanhope  ▼.  (d)  See  poit. 

1^  of  Um.  HoIk  tar,  tSS.    Soolho  («)  BoMToirs  Caio,  6  Bepw  50«  b» 

eav  ev  thii  ttatoto  coUected,  Watt.  (/)  BesweU'k  Cmoii  €  Rep«  60,  a. 

Civ.  Law,  ISt,  he*.  Stanhope  t.  Bp.  of  line.  Hob.  S4],  or 

^)  gtmnhopn  ▼.  Bp.  of  Line.  Hob.  aa  it  teems  by  pretentntion, 


WalB.  Cler.  Law,  ISS.  &e.  Hob.  S4f . 

(c)  «  tet.  S58.     Watt.  Clen  Law, 
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Writ  of  right 
of  advowson. 


Writ  of  right 
ofadvowioii 
of  tithes. 


displace  the  estate  or  interest  of  any  person  entitled  to  the  ad^* 
vowson  or  patronage  thereof^  or  turn  it  to  a  right,  but  he  or  Ae 
that  would  have  had  a  right  if  no  usurpation  had  been,  may  pre- 
sent, or  maintain  his  or  her  quare  iti^dU,  upon  the  next,  or  any 
other  avoidance,  if  disturbed,  notwithstanding  such  usurpation. 
And  if  coparceners,  or  jointenants,  or  tenants  in  common,  be 
seised  of  any  estate  of  inheritance  in  the  advowson  of  any 
church  or  vicarage,  or  other  ecclesiastical  promotion,  and  a  par- 
tition is  made  between  them  to  present  by  turns,  that  thereupon 
every  one  shall  be  taken  and  adjudged  to  be  seised  of  his  or  her 
separate  part  of  the  advowson,  to  present  in  his  or  her  turn**' 

By  the  operation  of  this  statute,  and  of  the  statute  of  West.  S^ 
c.  5,  the  writ  of  right  of  advowson  has  now  become  obsolete ; 
and,  indeed,  there  does  not  appear  to  be  any  case  in  which  it 
can  be  necessary  to  resort  to  it.  If  an  usurpation  be  suffered, 
and  sdx  months  pass,  so  that  the  usurper  may  plead  plenarly,  and 
it  therefore  becomes  useless  to  bring  a  qUare  impedit;  even  in 
this  case  a  writ  of  right  of  advowson  would  be  nugatory,  for  it 
could  not  restore  the  lost  presentation,  and  now,  by  the  statute 
of  Anne,  the  right  is  not  devested,  and  consequently  on  the 
next  vacancy  the  true  patron^.may  present,  and,  if  hindered, 
bring  his  gpiore  impedit. 

It  has  therefore  been  thought  unnecessary  to  say  any  thing 
more  of  this  writ,  than  may  enable  the  reader  to  understand  die. 
progress  of  the  law  respecting  it,  and  the  mode  in  which  it 
became  obsolete. 

There  is  abo  another  writ  very  similar  to  the  proper  writ  of 
right  of  advowson,  called  a  writ  of  right  of  advowson  of  tithes. 
Where  the  incumbent  of  one  patron  demands  tithes  from  the  in- 
cumbent of  another  patron,  and  sues  him  for  the  same  in  the 
spiritual  courl^  the  person  who  is  sued  may  have  a  prohibition 
called  an  Indicamij  prohibiting  the  judges  and  the  party  from 
proceeding*  (a)  The  remedy  for  the  tithes  in  the  ecclesiastical 
court  being  thus  taken  away,  the  patron  of  the  incumbent,  who 
demands  the  tithes,  may  Have  a  writ  of  right  of  advowson  of 
tithes,  if  he  be  seised  of  the  advowson  in  fee»(i)  If  the  patron 
have  only  an  estate  tail,  or  less  estate,  he  cannot  have  this  writ 
of  right;  and  in  such  case  his  only  remedy  seems  to  be  by  ap« 


(a)  F.  N.  B.  aOE.  45B.  2  Inst.  36C 
(6)  t  Inst.  364.    Com.  Dig.  Ditmes, 


(M.  10.) 
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peumg  m  oomt,  on  the  return  of  the  attachment,  and  there  Writ  of  right 
pkfiading  to  the  right  of  the  tithes,  (a)  If  the  right  tried  be  found  ^^  advowson. 
fcr  tfae  demandant,  the  cause  is  remanded  to  the  ecclesiastical  """"^""""^ 
conrt.  (i)    No  Indicacii  will  Ue,  unless  the  value  of  the  tithes 
amount  to  the  fourth  part  of  the  value  of  the  church,  (c) 


The  writ  of  right  of  dower  is  now  much  disused,  not  only  from  ^"*  ^^  ^^ 
its  fbce  being  generally  supplied  by  the  writ  of  dower  tinde  nihil  ^^  ^^^^' 
iabei^  but  also  on  account  of  the  remedy  afforded  by  courts  of 
equity  in  cases  of  deforcement  of  dower.  It  lies  where  a  woman 
is  endowed  of  parcel  of  her  dower,  and  is  deforced  of  the  residue 
in  the  same  town,  by  the  same  tenant,  by  whom  she  was  endowed 
of  part ;  if  any  other  person  be  tenant  of  the  residue,  or  if  the 
land  lie  in  another  town,  a  writ  of  dower  unde  nihil  habet  is  the 
proper  remedy.  (<0  Whenever  dower  has  been  once  assigned, 
the  wife  cannot  afterwards  have  a  writ  of  right  o£  dower,  but,  if 
deforced,  must  sue  on  her  own  possession ;  and,  therefore,  if  she 
lose  by  assize  or  action  tried,  her  only  remedy  is  by  attaint,  (e) 
And  if  she  loses  the  land,  which  she  holds  in  dower  by  default, 
her  only  remedy  is  by  a  quod  ei  drforceaij  by  the  equity  of  statute 
West.  %  c.  4,  or,  if  she  was  not  duly  summoned,  by  writ  of  de- 
ceit (/)  If  the  lands  be  gavelkind,  the  wife  may  have  a  writ  of 
right  of  dower  for  the  moiety  according  to  the  usage,  ig) 

The  writ  was  formerly  directed  to  the  heir  if  he  had  a  court,  or 
if  the  husband  had  aliened  all  his  lands  in  fee,  to  the  feoffee.  If 
the  husband  had  aliened  the  whole  in  tail,  or  for  life,  it  might  have 
been  sued  in  the  Common  Pleas,  on  the  suggestion,  '^  quia  d(h 
mamuM  remsii  curiam,^*  for  the  reversioner  had  only  a  seignory  in 
gross,  and  could  not  hold  a  court :  and  although  the  lord  in  fact 
£d  not  remit  his  court,  yet  the  writ,  brought  in  the  Common 
Pleas,  was  good.  (A)  According  to  modem  practice,  the  writ 
nay-be  brought,  in  the  first  instance,  in  the  Comipon  Pleas,  in 
die  same  manner  as  a  writ  of  right;  and  even  the  words  quia 
remirii  curiam  seem  to  be  unnecessary. 


(«)  t  Iatt.9S4.   Booth,  IfS.  S69. 

^)  f  iMt.  564.    Bnni'b  £oe.  Law,  (/)  F.  N.  B.  8  D.   Gilb.  on  Dower, 

(Ukmnt)  368. 

(c)  f  iMt.  364.    F.  N.  B.  45  B.  (g)  F.  N.  B.  8  H. 

(tf)  F.  N.  B.  8  C.  Booth,  118.  Com.  (&)  F.  N.  B.  8  A.  B.  Gilb.  on  t>ow- 

1%  Dwer.  (0. 1.)  And  see  pott  er,  S59,  &c. 

(<)  F.  N.  B.  a  E.  Oilh.  on  Dower, 
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Writ  of  ngkt        When  the  writ  was  brought  in  the  court  of  the  heir,  the  de- 
of  dower,      mandant  might  have  removed  it  by  tolt  into  die  county  court, 
"""^""'^    mid  lij'pone  from  thence  into  the  Common  Pleas,  without  shew- 
ing cause  in  the  writ.    So  the  tenant,  shewing  cause,  might  have 
removed  it  out  of  the  lord's  court  into  the  Common  Pleas  by  re- 
eordari.  (a) 
Pnctm,  he.         The  process  is  summons,  and  grand  cape  before  appearance, 

and  petit  cape  after  appeaxancew  The  common  essoign  lies.  But  it 
seems  doubtful  whedier  a  view  can  be  had.  The  alienee  of  the 
husband,  or  of  his  heir,  may  vouch  or  pray  in  aid.  Receit  lies. 
No  damagea  or  costs  are  recoverable.  There  is  no  time  of  limi- 
tation* (i) 

(a)  F.  N.  B.  7  E.    GUK  on  Dower,         (6)  3ee  pott,  mider  the  proper  beadu 
558. 
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Of  Writs  in  the  Nature  of  Writs  of  Right. 

IP  a  tenant  disclaim  upon  record  to  hold  his  land  of  his  lord,   writ  of  right 
die  latter  may  have  a  writ  of  right  for  recovery  of  the  land,  as  if  mrdueUamer, 
the  tenant  disclaim  in  a  writ  de  consuetudinibus  et  servitiis;  or  in    •"""—" 
refdeTin,  if  the  lord  avow  for  rent  and  services,  and  the  tenant 
disclaim  in  his  bar  to  the  avowry,  (a)    This  writ  is  entirely  ob- 
solete. 


The  writ  de  ratumdbiUbus  divisis,  which  is  in  its  nature  a  ^  ntioi^bili- 

writ  of  right,  hes  where  t^o  or  more  persons  hkve  lands  in  dif-    1 

fenent  townships  or  hamlets,  one  of  them  being  seised  of  lands 
in  one  township,  and  the  other  of  lands  iorthe  other  township, 
and  the  boundaries  of  the  townships^  and  of  the  resp^tive 
lands  are  not  known.  In  order  to  setde  these  boundaries^  a 
writ  ite  ratianabUibus.  divisis  may  be  sued  out,  which  can  only 
be  had  by  a  tenant  in  feersunple,  though  it  may  be  brou^^t 
against  tenant  for  life*  Several  tenants  in  common^  in  one  towii- 
ship,  may  have  this  right  against  a  tenant  in  an  a4)oining  town- 
ship, who  must  make  defence  severally  against  each  of  the 
plaindffi.  The  plaintifis  then  reply,  and  after  reciting  their 
coon^  and  alleging  the  esplees  anew,  join  the  mise  with  the 
tenant  upon  the  mere  right  (b) 

The  process  is  summons,  attachment,  and  distress.  Summons 
and  aeverance  lies,  and  a  view  may  be  granted.  Jointenaney 
or  ooparcenery  is  a  good  plea,  and  the  writ  may  be  brought 
againsi  several  tenants  who  hold  in  severalty,  or  in  common,  in 
one  township,  (c) 

This  writ,  which  is  now  obsolete,  may  be  brought  in  the  county 
ooort,  and  may  be  removed  by  the  plainti£^  by  pone^  into  the 
Pkas^C^ 


If  a  tenant  in  chivalry  died  in  the  homage  of  thfs  lord,  and  a    writ  of  right 
entered  into  the  land,  or  took  the. body  of  the  heir      ofward. 


(0  CMk  Dis.  Droit.  (P.)  Abateaient.     iUst.  £ut.  541.    Com.  .Dig.  Droit.  (L.) 
(P.  IS.)  Bmlkt  138.  Rasf.  Ent.  tU^su        (c)  Ibid. 
{h)  F.  N.  B.  1S8,  1S9.    Bootk,  150.         (i)  Ibid. 
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Writ  of  right 
of  ward* 


within  age,  the  lord  might  have  had  a  writ  of  right  of  ward,  (a) 
And  he  might  have  had  it  for  the  land  and  body  together,  or 
for  the  land  or  body  by  itself.  (6)  So  a  guardian  in  socage  may 
have  a  writ  of  right  of  ward  for  the  land  and  body  by  reason  of 
ward,  but  it  seems  that  he  cannot  (c)  have  the  writ  for  the  land 
only,  for  he  is  only  a  bailiff,  and  has  no  right  to  the  land.  This 
writ  may  be  sued  by  justicies  in  the  county,  or  in  C«  B.  (d) 


De  oonmetQ- 

dinibtts  et 
tenritiifl, 


This  writ  de  consuetudinibus  et  servitiis,  which  is  in  the  nature 
of  a  writ  of  right,  lies  for  the  lord  in  fee,  in  tail,  or  for  life  of  a 
seignory,  against  a  tenant  who  deforces  the  lord  of  his  lawfid  ser- 
vices or  rent.  It  may  be  brought  either  in  the  Common  Pleas, 
or  in  the  county  court  by  justicies.  If  the  writ  be  brought  on  the 
demandant's  own  seisin,  it  is  in  the  debet  and  solet;  if  on  the 
seisin  of  his  ancestor,  in  the  debet  only.  If  the  writ  be  by  tenant 
in  fee  of  the  seignory  against  tenant  in  fee  of  the  tenancy,  the 
mise  may  be  joined  as  in  a  writ  of  right.  But  if  brought  by 
tenant  for  life  against  tenant  in  fee,  it  is  questionable  how  it 
shall  be  joined.  The  tenant  may  in  a  court  of  record  di<^»liiim 
holding  of  the  lord,  (e)  A  parson  cannot  have  a  writ  of  customs 
and  services.  (/)    This  writ  is  now  entirely  obsolete. 


Writ  of 
c€uavitm 


The  writ  of  cessavit,  which  is  founded  upon  the  doctrine  of 
tenure,  lies,  first,  upon  the  statute  of  Gloucester,  6  Ed.  1,  c.  4, 
which  gives  it  to  the  lord  against  the  tenant  in  fee,  who  ceases 
for  two  years  to  pay  and  perform  his  fee-farm  rent  and  ser- 
vices (^),  extended,  by  the  statute  of  Westminster,  2,  cSl,  to 
other  rents  and  services.  (A)  Secondly,  upon  the  statute  of 
Westminster,  9,  c.  41,  where  land  is  j^ven  for  a  chantry,  light. 


(a)  F.  N.  B.  139  B.  Com.  Dig.  Ghir- 
diaD.(H.l.)    Booth,  ISt. 

(b)  F.  N.  B.  1S9,  C. 

(c)  F.  N.  B.  139  H.  the  word  **  not^** 
it  left  ont  in  the  EDglish  ttiatlstioM  of 
the  N.  B.    Com.  Dig.  vt  sop. 

(i)  F.  N.  B.  199,  F.  as  to  nviihment 
of  irerd,  see  Com.  Dig.  Gerdiao,  (H. 
3,)  F.  N.  B.  139  L.    t  lut.  439. 


(<)  F.  N.  B.  131.  Booth,  13t.  RmI. 
Eot.  143»  b.  Fits.  Ab.  Droit.  tS.  Com. 
Dig.  Droit.  (G.) 

(/)  F.  N.  B.  49,  I* 

(f)  t  InsU  893,  400.  Booth,  7St. 
3  Bl.  Com.  23S. 

(k)  %  Inst.  401,  services  amimi,  «s 
rent,  sitit»  end  the  like,  and  aot  hemage 
or  fealty.  Jbid» 
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soflteMiioe  of  poor  people,  &c.  and  the  alms  are  withdrawn  for      Of  cuuvit, 

ibe  spBee  of  two  years,  in  this  case  the  donor  may  have  a  ces-     

mmi(a);  but  a  cessavit  does  not  lie  unless  the  land  have  lain 
fiesh  and  uncultivated  for  two  years,  and  there  be  not  a  suffi- 
distress  upon  the  prenuses,  or  unless  the  tenant  have  so 
the  land  that  the  lord  cannot  come  upon  it  to  dts« 

(*) 

Not  only  a  lord  who  is  tenant  in  fee,  but  tenant  in  tdil,  by  the 
coKtesy,  in  dower,  or  for  life,  may  have  a  cesscmt.  (c)  The  heir 
camiot  have  a  cessavit  for  a  cesser  in  the  lifetime  of  his  an- 
eestor.  {d) 

The  tenant  must  hold  immediately  of  the  lord,  otherwise  no 
cessavii  lies,  (e)  Yet,  in  case  tenant  in  fee  make  a  lease  in  tail, 
or  tx  fifie,  a  cessavit  may  be  brought  against  the  tenant  in  tail, 
or  for  life,  alleging  the  tenure  in  the  reversioner,  (the  tenant  in 
ke)  and  the  cesser  in  the  tenant  in  tail,  or  for  life.  (/)  And  if  a 
make  a  lease  for  life,  remainder  over  in  fee,  or  a  gift  in  tail, 
over  in  fee,  the  tenant  for  life,  or  in  tail,  holds  of  the 
lordy  and  a  cessavit  will  therefore  lie  against  him.  (g)  But  a 
donor  of  an  estate  tail,  cannot  maintain  a  cessavit  against  the 
donee,  or  a  reversioner  against  his  tenant  for  life,  for  they  are 
not  lords  within  the  meaning  of  the  statute.  (A) 

The  writ  may  be  brought  in  the  per,  the  per  and  cui,  or  the 
poeif  like  a  writ  of  entry,  (i)  After  verdict,  and  before  judg- 
mfBB^  or  upon  the  return  of  the  petit  cape,  and  before  judgment, 
if  the  tenant  tender  all  arrears  with  damages  and  find  sureties 
to  be  approved  of  by  the  court,  who  shall  bind  their  lands  to  the 
servioes,  he  may  be  allowed  to  do  so  and  retain  his  lands  {k\ 
a  conditional  judgment  that  in  case  he  cease  for  two 
jeaxs  again,  the  tenements  shall  recur  and  remain  to  the 
plKnli£(J) 

The  process  in  cessavit  is  summons  and  grand  cape  before 
and  petit  cape  after  appearance*    The  defendant 
be  essoigned.(in) 


(c)Sbit.4&7.    F.N,B.t09T.  (^)  F.  N.  B.  JOB  I.  «09 E.    ^ 

it}  t  iHt.  f96.   S  Bl.  Com.  tsi,  3.  (*)  P.  N.  B.  «08 1.    «09  G.    S  Inst. 

^)  F.  N.  B.  109  G.     t  Inst.  401.  f96, 401. 

C^  lilt.  tf6y  b.  (i)  F.  N.  B.  208  H«    S  Inst.  402. 

idi  t  ImL  40t.  (k)  S  Inst.  297^. 

C«)  t  iMt.  296.  (0  Ratt.  Ent.  119,  a. 

(/)  2  lift.  401.    F.  N.  B.  208  H.  (m)  See  pMt. 
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or  escheat.         A  writ  of  escheat  ties  for  the  lord,  when  the  tenant  in  ke* 

simple  dies  without  heir,  (a)    And  if  the  lord  dies  befose  stiin^ 

out  a  writ  of  escheat,  his  heir  shall  have  it»  (&)  And  so  shall  the 
successor  of  an  abbot,  bishop,  &c«  (c)  The  lord  who  is  tenant 
in  tail,  or  has  only  a  particular  estate  in  the  seignory,  as  tenant 
by  the  courtesy,  or  in  dower,  may  maintain  escheat,  {d)  If  tenant 
in  tail,  remainder  in  fee  to  himself,  die  without  heir,  the  lord  may 
have  a  writ  of  escheat,  for  the  remainder  ih  fee  was  held  of 
him  (e) ;  as  he  may  where  tenant  in  fee  is  disseised  and  after* 
wards  dies  without  heir.  (/)  A  writ  of  escheat  lies,  although 
the  lord  accept  rent  from  the  tenant  in  possession,  {g) 

But  where  tenant  in  tail  dies  without  issue,  a  formedon,  and 
not  a  writ  of  escheat,  is  the  proper  remedy.  (A)    And  so  where 
there  is  tenant  for  life,  remainder  in  fee  to  a  stranger,  and  the 
stranger  dies^  and  afterwards  the  tenant  for  life  dies,  the  lord 
must  not  bring  escheat,  for  the  tenant  for  life  was  tenant  of  the 
freehold  to  the  lord,  and  not  he  in  remainder ;  the  lord  must 
therefore  bring  a  writ  of  intrusion,  if  a  stranger  enter  on  the 
land  after  the  death  of  the  tenant  for  life,  (t)    Whenever  the 
tenant  dies  in  the  homage,  and  is  such  a  tenant  as  might  have 
compelled  the  lord  to  avow  upon  him  before  the  statute  of 
21  Hen.  8,  the  lord,  on  his  death  without  heir,  mfty  maintain  a 
writ  of  escheat ;  but  where,  at  the  time  of  the  death  of  silch 
person  without  heir,  another  person  has  been  admitted  into  the 
lord's  homage,  as  if  the  lord  avow  for  rent  upon  the  disseisor 
in  a  court  of  record,  or  accept  homage  or  fealty  from  him,  or  if 
the  disseisor  have  died  seised,  and  his  heir  be  in  by  title,  in  diese 
cases,  as  the  lord  has  a  good  tenant,  he  cannot  maintain  a  writ  of 
escheat  (i),  and  it  is  a  rule  that  a  right  for  which  the  party  has 
no  remedy  but  by  action  to  recover  the  land,  is  a  thing  which 
consists  only  in  privity  and  cannot  escheat.  (/)    It  is.said  in  one 
case,  that  where  the  tenant  is  disseised  and  dies,  the  lord  by- 
escheat  cannot  have  a  writ  of  escheat,  which  only  lies  where 


(a)  F.  N.  B.  149  T.  Coin.    Dig,         (g)   F.  N.  B.    144  O.    Co.    Litt. 
EMheat(B.  1.)  Booth,  155*   Co»  JJtt.     S6S,  a. 

13,  a.  (A)  F.N.  B.  144  A. 

(6)  F.  N.  B.  144  D.  (<)  F.  N.  B.  144  B. 

(c)  F.  N.  B.  144  L.  Ik)  Co.  Litt.  2d8,  a.    Sfanbopc  t. 

(d)  F.  N.  B.  144  M.  6p.  of  line.   Hob.  24$.    Com.   Dig. 

(e)  F.  N.  B.  lit  A.  Frfchcat,(A.  1.)  F.  N.  B.  144  O. 
(/>  F.  N.  B.  114  C.  (0  Wjnchuter*  Case,  3  Rep.  2,  b. 
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die  leoant  dies  seised,  but  that  he  may  enter,  (a)  A  bare  accept-    of  escheat. 

aace  of  rent  firom  the  tenant  or  disseisor  wUl  not  bar  the  lord  of    

Uiwiit  of  escheaty  but  if  he  accept  rent  from  the  heir  or  feoffee- 
of  the  disseisor,  where  the  escheat  has  accrued  before  the  de« 
seeot  or  feoffinent,  this  will  be  a  bar«,(A)  If  an  annuity,  rent- 
ditrgeor  adrowson  be  granted  in  fee,  and  the  grantor  dies  with* 
ODthdry  it  does  not  escheat  to  the  lord,  for  it  is  not  held  of  him 
bat  of  the  grantor  (c);  and  so  if  a  corporation  is  dissolved,  the 
Imd  does  not  escheat,  but  goes  to  the  donor,  (d)  If  a  man  com- 
mit Mony  and  is  pardoned  before  attainder,  the  land  does  not 
eaeheat(e) 

The  form  of  the  writ  of  escheat  varies  accordingly  as  the 
tettnt  dies  without  heir,  or  is  a  bastard  and  dies  widiout  heir, 
WIS  attainted  of  felony.  And  if  the  tenant  be  beheaded  for 
HoDy,  or  die  after  judgment,  and  before  execution,  yet  the 
writ  dull  say,  pro  quo  suspensus  fuit,  it  not  being  material 
•iicdier  he  be  hanged  or  not.  (./) 

The  process  in  a  writ  of  escheat  is  summons  and  grand  cape 
Ubre  appearance,  and  petit  cape  after  appearance,  as  in  other 
vrits  oSfrtee^pe  quod  reddat  {g) 


The  ifrit  de  nativo  habendo  formerly  lay  where  a  villein  fled  from  Of  waivo 
his  lord,  and  lived  out  of  the  manor  to  which  he  was  regardant ;  habendo. 
wd  by  this  writ  the  sheriff  was  authorised  to  seise,  him  if  he  did 
not  deny  his  villeinage  (h) ;  but  if  the  viUein  alleged  himself  to 
he  free,  the  sheriff  could  not  have  seised  him,  but  the  lord  must 
hire  removed  the  writ  by  pone  before  the  justices  in  eyre,  or  into 
the  Common  Pleas,  where  he  counted  upon  it.  (t)  Nor  could  the 
ienS  have  seised  a  villein  dwelling  in  the  king's  ancient  de- 
■Msne,  for  the  writ  runs  nm  sit  in  donUnico  domini  regis  {k) ;  nor 
^7  the  custom  of  London,  in  case  he  had  dwelt  a  ye^ir  and  a 
**f  ifithm  the  city.  (I) 

tpon  a  nativo  habendo  delivered  to  the  sheriff,  before  removal 
^  pome^  the  defendant  might  have  sued  out  a  writ  de  Ubertate 

(<)  T.  B.  St  H.  6,  27,  a.    Bat  see  (g)  F.  N.  B.  144  O. 

f-K.  B.  144  C    Co.  Litt.  268,  a.  (h)  F.  N.  B.  77  A.     Com.  Dig.  ViU 

(()  C*.  Litt.  t68,  a.  leinage.  (C.  1.)    Booth,  127,  and  see 

(t)lRol.Ab.  816,L27,30.  Somenett'i  Case,  20   St.  Trials,  58, 

(4  Co.  litL  15,  b.  (notes). 

(e)  Sttth's  CaM,  Owen,  87.    Com.  (t)  F.  N.  B.  77  C,  D. 

^  Eicteat,  (A.  2.)  (ik)  F.  N.  B.  77  £.  Co.  Litt.  137,  b. 

(/)  F.  N.  B.  144  K,  F,  G.  if)  Moor,  2. 
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Of  Beta  AetioHt. 


Of  nativo 


proband&t  whcfreupon  the  whole  was  removed  before  the  justices: 
in  eyre  (a) ;  and  after  such  removal,  nothing  was  done  in  thd 
Ubertate  probanda,  but  the  lord  counted  upon  the  naiivo  hO" 
bendo.  (fi)  By  statute  S5  Ed.  S,  c.  18>  the  lord  was  authorised 
to  seise  his  villein  although  there  was  a  writ  de  Ubertate  pro^ 
bandA  pending,  (c) 

The  writ  ofnativo  habendo  was  not  brought  against  any  person 
in  certain,  for  no  one  could  oust  the  lord  of  hb  possession  of  U» 
villein,  (cf) 


Of  qua  Jure* 


Of  »ecta  ad  mo* 
Unduium. 


This  writ  lies  for  a  man  who  has  lands  in  foe,  in  which  another 
claims,  common,  and  by  it  the  commoner  who  claims  the  common 
is  commanded  to  shew  btf  what  right  he  demands  common  of 
pasture  in  the  lands  of  the  plaintiff,  as  the  plaintiff  has  no  com-" 
mon  in  the  land  of  the  defendant,  neither  does  the  said  de- 
fendant service  to  him  for  which  he  ought  to  have  common  in 
the  land  of  him  the  said  plaintiff,  (e) 

This  is  a  writ  of  right  in  its  nature,  for  when  the  pluntiff  has 
declared,,  the  defendant  makes  defence,  and  sets  out  his  title  to 
the  common,  and  alleges  seisin  thereof  and  the  esplees,  and  that 
such  is  his  right  he  offers,  &c.  as  the  demandant  does  in  a  writ  of 
right.  The  plaintiff  in  the  quo  Jure  then  makes  defence,  and 
denies  the  seisin  alleged  by  the  defendant,  and  joins  the  mise 
upon  the  mere  right.  (/)  The  tenant  thus  becomes  an  actor,  as 
in  Sine  injuste  vexes. 

A  quo  jure  lies  against  several  tenants,  who  must  make  several 
defences  and  titles,  and  join  the  mise  severally.  Summons  and 
severance  lies  in  it,  and  a  view  may  be  granted.  The  process  is 
by  summons,  attachment,  and  distress ;  and  by  grand  distress  in 
lieu  of  a  petit  cape  for  de&ult  after  appearance.  (^) 

This  writ  is  now  obsolete,  being  superseded  by  the  action  of 
trespass. 

A  writ  of  secta  ad  molendinum  lies  where  a  man  by  usage,  time 
out  of  mind,  has  been  accustomed  to  grind  his  com  at  the  mill 
of  the  plaintifl^  and  afterwards  withdraws  his  suit  to  the  plain- 
tiff *s  mill,  and  does  suit  to  the  mill  of  another,  {h)    And  a  lord 

(/)  F.  N.  B.  128  L.  But.  EAt.  559, 


(a)  F.  N.  B.  77  C. 

(ft)  F.  N.  B.  n  D,  G. 

(c)  F.  N.  B.  77  C. 

(d)  Co.  liU.  SOS,  b. 

(0  F.  N.  B.  ISO  F,  O.   Booth,  129. 
Com.  Dig.  qwjwre. 


tkj  b. 

(g)  F.  N.  B.  198  K. 

(ft)  F.  N.  B.    194  M. 
Droit.  (H.)    Booth,  137. 


GMb.  Dig. 
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may  hafe  thb  writ  against  lusfree  tenants  whohoild  of  him  to  do  Gtf  tecta  ad  mo- 
suk  at  bis  mil],  although  he  may  distrain  for  such  suit,  for  it      imdimm, 
lies  as  weD  by  prescription  against  resiants  as  by  tenure  against     ' 
leBants.(a) 

The  writ  may  either  be  brought  in  the  county  court  by  jus- 
tides,  or  in  the  Common  Pleas,  and  the  process  is  summons, 
attachment,  and  distress  infinite,  and  for  default  after  appear- 
anee^  a  dUhingas  in  the  nature  of  a  petit  cape.{&)  If  the  plain- 
tiff himself  has  been  seised  of  the  suit,  it  is  brought  in  the  debet 
and  Molei  on  his  own  possession,  otherwise  in  the  debet  only, 
wiudi  savours  of  the  mere  right  (c)  Tenant  in  tail,  for  life,  or 
in  dower,  may  have  the  writ  in  the  debet  and  solet.  {d)  A  view 
nay  be  had  of  the  mill  at  which  the  suit  is  to  be  done  {e);  but 
10  mucher  lies  (/),  although  aid  may  be  prayed*  (g)  The  writ 
id$ecta  ad  motendmmn  is  now  superseded  by  the  action  on  the 


VtXttm 


In  early  limes,  lords  were  frequently  accustomed  to  oppress  ofiwinto* 
tlidr  tenants  by  distraining  upon  them  for  greater  services 
than  tl&ey  could  be  required  by  law  to  perform;  to  remedy  which 
abase  the  writ  of  ne  injuste  vexes  was  provided,  by  which  the 
lord  was  prohibited  from  unjustly  vexing  his  tenant  in  the  iree* 
hoU  which  he  held  of  him,  and  from  exacting  customs  and  ser- 
vices which  he  was  not  bound  to  perform.  (^  This  writ  lay  at 
coottBon  law(iir)  before  the  statute  of  Magna  Charta,  c.  10,  by 
wbich  it  is  enacted,  that  no  man  shall  be  distrained  to  do  more 
serrice  for  a  knight's  fee,  nor  any  freehold  than  therefore  is  due. 
If  the  lord -encroach  more  rent  of  the  same  nature  by  the  vo- 
kmtary  payment  of  the  tenant  himself,  the  latter  cannot  avoid 
diis  encroachment  in  an  avowry,  though  he  may  in  an  assise, 
ee$satit,  or  tie  ifguste  vexes,  and  a  successor  or  issue  in  tail, 
avoid  it  in  an  avowry.  If  the  service  encroached  be  of 
nature,  the  tenant  may  avoid  it  in  an  avowry ;  and  if  an 
aKfoachment  of  the  same  nature  be  by  coercion  of  distress,  the 
tenant  may  also  avoid  it  in  an  avowry.  (/)    Where  the  encroach- 

(*)  F.  N.  B.  IfS  A,  D.  (h)  See  post 

(c)  F.  N.  B.  ISS  B.    Booth,  ISt.  (i)  F.  N.  B.  10  C. 

(i>  Cow  Lift.  5S6,I>.  F.  N.  B.  ISS  B.  (k)  GIodt.  L  IS.  e.  9,  10.  S  Intt  tU 

(«)  Id.  C  Com.  Dig.  Droit.  (I.) 

(/)  Ffti.Ab.  Voucher,  116.  (Q  Bevil'i  Case,  4  Rep.  li,  b.    % 

(g)  HaklB  sore.    F.  N.  B.  ISS  D  lost.  tl. 
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Of  ne  if^utU 
vexe$. 


Of  mesne. 


ment  i^  made  upon  a  tenant  in  tail,  or  tenant  for  life,  who  can- 
not maintam  a  ne  injuste  vexes^  he  may  have  an  action  upon  the 
above  chapter  oi  Magna  Charta.  (a)  A  tenant  in  tail,  though  he 
cannot  have  a  ne  injuste  vexes,  is  not  estopped  by  the  payment 
and  seisin  had  by  the  hands  of  his  ancestor^  but  by  a  sei»n  by 
his  own  hands,  he  is  bound  for  his  own  time,  {b)  This  writ  may 
be  maintained  quia  timet  before  distress  or  molestation,  (c) 

The  process  in  this  action  is  attachment  and  distress  against 
the  lord,  returnable  in  the  Common  Pleas  or  King's  Bench. 
When  the  lord  appears  upon  the  attachment  the  tenant  counts 
against  him,  upon  which  count  the  defendant  (the  lord)  makes 
defence,  and  defends  the  wrong  and  force,  &c.  and  pleads  in 
nature  of  a  count  against  the  plaintiff;  whereupon  the  plaintiff 
defends  this  count,  and  may  put  himself  upon  the  grand  assise. 
Judgment  final  may  be  given  in  this  writ  after  the  mise  joined 
upon  verdict  against  either  of  the  parties ;  or  if  either  of  them 
be  nonsuit,  or  make  default  after  the  mise  joined,  (d) 


The  writ  of  mesne  is  now  quite  obsolete,  but  as  the  law  re- 
lating to  this  subject  may  still  be  found  collaterally  useful,  it  is 
shortly  stated*  The  writ  of  mesne  results  from  the  obligation 
of  the  tenure  between  the  tenant  paravaile  and  the  lord  mesne^ 
by  which,  when  the  services  due  from  the  former  to  the  latter^ 
are  equal  to  the  services  due  from  the  latter  to  the  lord  para- 
mount, and  the  lord  paramount  distrains  upon  the  tenant  for  the 
services  of  the  mesne  in  arrear,  the  tenant  is  entitled  to  recover 
damages  from  the  mesne,  (e)  This  obligation  arises  from  the 
equality  or  owelty  of  the  services,  but  there  may  be  other  causes 
of  acquittal,  as  where  the  tenant  holds  in  frankalmoign  or  frank- 
marriage,  by  homage  ancestral,  or  in  dower.  These  are  Implied 
acquittals,  and  there  may  likewise  be  express  acquittals,  either 
by  fine  or  deed,  at  or  after  the  creation  of  the  tenure,  or  by  an 
acknowledgment  in  a  court  of  record.  (/)  Tenant  for  life  re- 
mainder over  ih  fee,  may  maintain  a  writ  of  mesne  against  the 
mesne  lord,  for  he  holds  immediately  of  him.(^) 

The  writ  is  maintainable  where  the  tenant  has  not  been  dis- 
trained, in  the  nature  of  a  writ  quia  timet,  and  judgment  shall  be 


(ci)  «  Inst  91.  F.  N.  B.  10, 11.  A 
pareoD  cannot  have  a  ne  v^utte  cexes. 
F.  N.  B.  49  L. 

(6)  F.  N.  B.  11  D.  Co.  Litt  926,  b. 

(0  Ck>.  Liu.  100,  a. 


(d)  F.  N.  B.  10  H.  11.  Booth,  lt6. 
Rast.  Eot.  457,  b. 

(e)  F.N.  B.  1S5M. 

(/)  F.  N.  B.  136  B,  D.  2  Inst.  373. 
(i)  F.  N.  B.  136  G. 
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g^efi  that  the  plaintiff  recover  his  acquittal^  but  he  cannot  have     Of  meine. 
daiimge8.(0) 

The  process  at  common  hiw  was  summons^  attachment^  and 
distress  uifinite ;  but  by  stat  Westminster,  2^  c.  9,  if  the  mesne 
do  not  appear  at  the  return  of  the  grand  distress,  he  shall  be 
forejudged ;  that  is,  he  shall  lose  the  services  of  his  tenant  in 
respect  of  the  tenements  which  he  held  of  him.  {b) 


The  writ  of  dower  unde  nihil  habei  is  a  writ  of  right  in  its  of  dower  unac 
nature,  and  lies  where  a  woman  marries  a  man  who  is  sole  seised  nihil  habet. 
of  lands  or  tenements  to  him  and  his  heirs  in  fee*simple,  or  to  — — - 
him  and  the  heirs  of  his  body,  &c. ;  or  where  the  husband  dur- 
ing the  marriage  was  sole  seised  in  fee-simple  or  fee-tail  of  such 
estate,  that  the  issue  begotten  between  him  and  his  wife  may  in- 
herit the  same ;  in  these  cases,  whether  the  husband  alien  such 
lands  or  tenements,  and  die,  or  die  seised,  or  be  disseised  and 
die;,  his  widow  may  have  a  writ  of  dower  unde  nihil  habei  against 
die  tenant  of  the  freehold,  (e)  Dower  unde  nihil  habet  does  not 
fie  where  the  wife  has  been  endowed  of  part  of  her  dower^  in  the 
same  vUl,  by  the  person  who  ought  to  be  tenant  in  the  writ  of 
dower  tmde  nihil  habet,  for  in  that  case,  her  remedy  is  by  writ  of 
r^t  of  dower  {d) ;  but  where  a  man  is  seised  of  four  acres  of  land 
in  one  town,  and  takes  a  wife  and  leases  one  acre  for  the  life  of 
die  lessee,  and  has  issue  and  dies  seised  of  the  three  acres,  and 
the  heir  enters  and  endows  his  mother  of  those  three  acres^  and 
die  lessee  for  life  dies,  and  the  heir  enters  into  the  fourth  acre  as 
ID  his  reversion ;  in  this  case  the  wife  may  have  a  writ  of  dower 
nikil  habet  of  the  acre  which  was  in  lease,  because  the  heir 
not  tenant  of  the  freehold  of  that  acre  at  the  time  when  he 
endowed  his  modier  of  the  other  three  acres,  (e) 

Dower  unde  niMl  habet  lies  as  well  for  dower  at  common  law, 
as  where  the  wife  has  been  endowed  ad  ostium  ecclesia,  or  ex     ^ 
gnmnf  patris.  (/)  And  as  well  where  the  husband  was  seised  in 
kw  as  where  he  had  actual  seisin,  (g) 

If  the  husband  have  lost  the  lands  by  reddition  or  default,  the 

(«)  F4  N.  B.  136  E.    Go.  litt.  100,  S6t.    F.  N.  B.  8,  c.    See  ante,  p.  29. 

a.    Aad  eee  poet,  title  **  Dimages."  Gilb.  on  Dower,  367. 

(^)  t  iMt.  374.    Booth,  137.  (e)  O.  N.  B.  9,  e.    S  Init  964. 

(c>  F.  N»  B.  1417  £.  Booth,  166*  (/)  O.  N.  B.  9,b.  F.  N«  B.  148  A. 
GOb.  Ml  Dower,  374.  (g)  O.  N.  B.  1 1,  b.    Co.  Ijtt.  31,  e. 

(^  Sist.  Vert,  f,  c.  49.     %  loet. 
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Of  dower  «iiiZ«  right  bebg  in  him,  the  wife  may  still  bdng  her  writ  of  dower  (o) ; 

mfcif  habet.     but,  if  the  wife,  after  the  husband's  death,  lose  by  defiiult  (he 

^     lands  which  she  held  in  dower,  she  must  bring  a  qmd  ei  de- 

foreeaU  (fi) 

The  writ  of  dower  lies,  as  it  has  been  said,  to  be  endowed 
of  lands,  advowsons,  villeins,  common  of  pasture,  and  other 
profits  or  liberties,  in  which  the  husband  had  any  estate  of  in- 
heritance, which  the  issue  of  the  marriage  by  possibility  might 
inherit,  (c)  So  it  lies  of  the  third  part  of  the  profits  of  an 
office  ((i),.  and  of  the  third  part  of  the  profits  of  a  mill,  &c«  {e) 
but  it  does  not  lie  of  estovers.  (/) 

The  writ  must  be  brought  against  the  tenant  of  the  fireeholdy 
and,  if  the  demandant  is  unable  to  discover  who  is  tenant,  a 
discovery  may  be  had  by  a  bill  in  equity,  {g)  The  writ  may  be 
sued  in  the  county  court  by  justtcies^  and  the  writ  for  dower 
of  lands  or  tenements  in  London  must  be  directed  to  the  mayor 
and  sheriffs.  (A) 

The  process  is  summons  and  grand  cape  before  appearance, 
and  petit  cape  after  appearance*  The  common  essoign  lies.  It 
seems  that  no  view  can  be  had ;  voucher  and  aid  prayer  lie  for 
the  alienee  of  the  husband  or  of  the  heir,  and  receit  Ues.  Damages 
are  recoverable  if  the  husband  died  seised,  and,  if  damages,  costs 
also.     There  is  no  time  of  limitation,  (f) 

Although  courts  of  equity  have  in  modem  times  afforded  a  re- 
medy in  cases  of  deforcement  of  dower,  which  has  caused  this 
writ  to  fall  into  partial  disuse,  yet,  as  those  courts  wiD  not  in- 
terfere where  the  titie  of  the  dowress  is  disputed,  this  action 
cannot  be  considered  as  obsolete.  {Jc) 


Of  ^luxiiwr-       This  writ,  which  is  now  entirely  superseded  by  the  action  on 

^^^*^'        the  case,  lies  for  a  disturbance  to  a  right  of  common,  whether  of 

pasture,  turbary,  or  piscary  (^,  for  a  disturbance  to  easements 

(a)  Stat.  W.  S,  c.  4.  %  Intt.  349, 50.  (A)  F.  N.  B.  148  B,  D.  Gilb.  Dower, 

Perk.  t.  Sr6,  and  see  farther,  as  to  978. 

falsifying  recoveries  had  against  the  has*  (t)  See   farther,  ooder   the  proper 

band,  Park  on  Dower,  145.  heads. 

(fr)  F.  N.  B.  8  D.  Qc)  Cartts  ▼.  Cartis,  t  Br.  Ch.  Cases, 

(c)  F.  N.  B.  148  C.  631,  633.    Mnndy  t.  Mnndy,  %  Yea. 

(<0  F*  N.  B.  8  K.    Hale's  note,  ibid.  Jan.  128.    Park  on  Dower,  283,  S29. 

(b).  (0  F.  N.  B.  123  F,  L.    Booth,  237. 

(«)  Perk.  s.  342.  Hale*s  note,  «&i  ««p.  Com.  Dig.  Qwd  ferm,  (A.)  Vm.  Ab. 

(/)  O.  N.  B.  11,  a.    Perk.  s.  341.  QuodpermiU^. 

(g-)  )Lemp  V.  Ruble,  Totb.  84. 
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as  «  right  cf  way  (a) ;  the  right  of  erecting  ladders  on  the  soil  of  ^^  qtutdptr- 
^anoAetf  for  repuring  a  house  contiguous  (6) ;  the  right  of  draw-       *"*^°^' 
ing  water  from  a  well(c) ;  a  freefold  (d);  and  a  corody  {e) ;  and 
also  for  disturbing  a  person  in  doing  suit  to  a  mill.  (/) 

A  quod  permittat  lay  at  common  law  for  profits  d  prendre, 
wbkh  consisted  in  capiendo,  coUigendo,  habendo,  recipiendo,  . 
ei  exercendo,  for  which  no  pracipe  quod  reddat  could  be  sus- 
taiatAmig)  Thus,  a  quod  permittat  lay  for  reasonable  esto- 
vers (A);  but,  as  the  statute  of  West.  S,  c.  25,  gave  an  assise  in 
these  cases,  it  seems  that  a  quod  permittat  is  taken  away.(t) 
Nor  does  a  quod  permittat  lie  for  an  office,  for  which  a  precipe 
quod  reddat  is  sustainable  at  common  law*  {Jc) 

A  quod  permittcU  Ues  for  a  nuisance,  as  for  building  a  house 
qr  wall,  which  is  a  nuisance  to  the  freehold  of  the  plaintifF(/), 
and  also  for  setting  up  a  fair  or  market  to  the  injury  of  the  plain- 
tiflTs  &ir  or  market*  {rn) 

According  to  the  nature  of  the  injury  done,  a  quod  permittat 
b  said  to  be  in  the  nature  of  a  writ  of  right,  of  a  writ  of  entry,  or 
of  a  mcrtf  ancestor.  If  the  writ  run,  *^  that  he  permit  B.  to  have 
common  of  pasture  in  N.,  as  he  ought  to  have,"  or  be  in  the 
dehei,  as  it  is  called,  the  possession  is  not  put  in  issue,  and  the 
defendant  may  join  the  mise  on  the  mere  right  (n) ;  but,  if  the 
writ  be  brought  in  the  debet  and  the  solet,  ^^  that  he  permit  B*  to 
luve  common  of  pasture  in  N.,  which  he  ought,-  and  has  been 
io  have^  it  is  then  brought  on  the  plaintiff's  own  posses-  ' 
,  and  is  said  to  be  in  the  nature  of  a  writ  of  entry,  in  which 
the  Buse  cannot  be  joined  on  the  mere  right,  (o)  There  is,  also, 
another  form  of  a  quod  pemUttat  in  the  nature  of  a  mortd'anees- 
tor,  where  the  disturbance  was  done  to  any  ancestor  of  the  plain- 
tiff, within  the  degrees  within  which  a  mortd* ancestor  lies*  (p) 

It  appears,  therefore,  that  a  quod  permittat  lies  for  the  heir  of 
person  to  whom  the  nuisance,  &c.  was  done ;  and  so  it  Ues 


(«)  F*  N.B.  1S4>  a.  5S9,  a*    Booth,  2d7. 

(I)  Ibid.  (ft)  Jeha  Webb't  Caie,  8  Rep.  47,  b. 

(«)  Ibid.  t  Inst*  41S,  and  see  ante,  p.  18. 

(/)  Ibid.  (0  F-  N.  B.  1S4  H. 

(«)  Md.  (m)  F.  N.  B*  lt5  A. 

(/)  ndd.  (»)  Reg.  156,  a.    F.  N.  B*  1S4  A. 

(r)  t  Imt.  411.  Booth,  S38. 

(ft)  Reg.  155,  a.  (o)  Reg.  156,  a.    F.  N.  B.  124  C. 
(t)  s  Inrt.  41f  •  F.  N.  B.  If  4  A,  bat     note  (a). 

Be  FUi  Ab.  Oaadpaw.  9.  RasUEot.        (p)  F. N.  B. ISS K. 


4S  0/ Beal  Actions. 

Oi  quod  per'  against  the  heir  of  him  who  did  the  nuisance,  &c«(a);  and  a 
mittat.  parson  may  have  a  quod  pemuttat  on  the  seisin  of  himself  or 
""""  his  predecessor*  (6)  A  feoffee  of  the  Ii^d  to  which  the  nuisance 
is  done  may  have  a  quod  permittai  against  the  feoffee  of  the 
land  on  which  the  nuisance  is  done;  if  the  latter  does  not  abate 
it  after  demand,  (c)  Tenant  in  tail  may  have  a  quod  permittat*  (d) 
The  writ  ought  to  be  brought  against  the  tenant  of  the  freehold, 
though  the  disturbance  was  done  by  a  stranger  who  was  not  te- 
nant of  the  soil,  {e) 

This  writ  may  be  brought  either  in  the  Common  Pleas  or  in  the 
county  court  by  justicies*  (/)  The  process  is  summons,  attach- 
ment, and  distringas;  and,  if  upon  the  summons,  the  sheriff  re- 
turns nihil,  a  capias  may  issue,  (g)  A  view  by  the  jury  may  be 
had  in  this  writ  (k),  but  no  voucher  lies,  (t) 

(a)  Reg.  156,  a.    F.  N.  B.  124  H.  (e)   F.  N.  B.  124  £.     Palmer  v. 
Rast.  Ent.  538,  b.  PoaltDey,  1  Satk.  458. 

(b)  Tits.  Ab.  Q.  P.  8.    F.  N.  B.  123  (/)  F.  N.  B.  123  G. 
L.  50  H.  (f  )  F.  N.  B.  124  F. 

(c)  F.  N.  B.  124  H.    Peoniddock*a  (A)  F.  N.  B.  123  G,  mai|sio.    Pal- 
Caie,  5  Rep.  100,  b.  mer  ▼.  Pooltney,  1  Salk,  458. 

{d)  T.Xi.  B.  124,  b.  (%)  2  RoL  Ab.  745,  L  15. 
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Of  the  Writ  of  Formedon. 

As  it  is  only  necessary  to  resort  to  a  writ  oi  formedon  when  an    Of  frrmedtm. 
estate  tail  is  discontinued,  it  will  be  proper  to  inquire  with  some  ^.       . 

I/ucontmiuuDce. 

paiticiilarity  into  the  nature  of  discontinuance,  as  it  aiFects  the 
estate  of  tenant  in  tail.  A  discontinuance  is  defined  by  Sir 
Edward  Coke  to  be  an  alienation  made  or  suffered  by  tenant  in 
tail,  or  by  any  that  is  seised  in  auier  droit ,  whereby  the  issue  in 
ttJO,  or  the  heir  or  successor,  or  those  in  reversion  or  remainder, 
are  driv^  to  their  action,  and  cannot  enter,  (a)  It  is  essential  to 
erery  discontinuance  that  there  should  be  a  divesting  of  an  es- 
tate, and  that  the  same  should  be  turned  to  a  right;  for,  if  it  be 
not  tnnied  to  a  right,  the  owner  of  the  estate  cannot  be  driven  to 
an  action.  (&)  It  is  a  necessary  consequence  of  this  doctrine, 
that  when  an  estate  tiul  is  discontinued,  the  reversion  or  remain- 
der depending  upon  such  estate  tail  should  also  be  disconti- 
nued, (e)  The  true  notion  of  a  discontinuance,  observes  Lord 
Hardwicke,  is  this :  the  particular  estate,  and  all  the  remain- 
ders over  constituting  but  one  estate,  if  the  particular  estate  be 
hurt,  the  residue  of  the  fee,  as  subsisting  upon  that,  must  sufier 
likewise,  and  thence  we  say,  all  the  remainders  are  discontinued, 
because  the  chain  of  interests,  which  are  carved  out  of  the  fee, 
and  which  depend  upon  one  another,  is  broken,  (d)  Whenever, 
dierefore,  an  estate  tail  is  discontinued,  the  issue  in  tail  is  com- 
pelled to  resort  to  his  writ  of  formedon  in  descender,  and  the  re- 
versioner or  remainder  man  to  his  formedon  in  reverter  or  re- 
mainder. 

In  order  to  create  a  discontinuance,  it  is  necessary  that  the  Most  be  by  te- 
tenant  in  tail  should  be  seised  of  an  estate  tail  in  possession  at  nant  in  tail  in 
die  time  of  the  diseontinuance  made,  unless  in  the  particular  V^^'^^^^^ 
case  of  a  dbcontinuance  by  the  operation  of  a  warranty.    Thus, 
if  thefe  be  tenant  for  life,  the  remainder  in  tail,  and  he  in  re- 
mainder enters  upon  the  lessee  for  life,  and  disseises  him,  and 


(c)  Co.  Lilt  dS5,  a.  (d)  Berriogton  v.  Parkhnnt,  15  East, 

(ft)  Co.  lift  3S7,  b.  493. 

<c)  Co  lite.  St5,  a.    litt.  8.  625. 


4*  Of  Real  Actions. 

OffirmedoH.    makcs  a  feoffment:  tbis  is  not  any  discontinuance,  because  the 

DiKODtiiniance*  ^^®^'  ^^  ^^^  seised  by  force  of  the  entaiL  (a)  But,  if  there 
be  lessee  for  years,  remainder  in  tail,  and  he  in  remainder  enters 
upon  the  lessee  for  years,  and  makes  a  lease  for  life,  or  feoff- 
ment in  fee,  this  is  a  discontinuance,  for  he  was  seised  by  force 
of  the  entail  at  the  time  of  the  feoffinent  (6),  the  possession  of 
the  tenant  for  years  being  his  possession.  And,  if  there  be 
grand&ther,  father,  and  son,  and  the  ^and&ther  is  seised  in 
tail,  and  the  father  disseises  the  grandfietdier,  and  makes  a 
feoffment  in  fee,  and  dies,  this  creates  no  discontinuance,  be- 
cause the  &ther  was  not  possessed  of  the  entail,  but  of  the  fee- 
simple  by  disseisin,  which  is  subject  to  the  entry  of  the  tenant 
in  tail,  and  consequently,  the  alienee  is  subject  to  the  entry  of 
the  issue  in  tail,  inasmuch  as  the  father,  who  made  the  aliena- 
tion, had  only  the  naked  possession  by  disseisin,  and  not  the 
right  of  possession  by  virtue  of  the  entaiL  (c)  It  appears,  there- 
fore, that  if  the  person  making  the  alienation  be  seised  of  an  es- 
tate tail  in  reversion  or  remainder  merely,  thb  is  no  discon- 
tinuance. (cQ  Thus,  if  tenant  in  tail  makes  a  lease  for  his  own 
life,  and  afterwards  levies  a  fine,  this  is  no  discontinuance,  for  it 
only  passes  the  reversion  expectant  uix>n  the  estate  of  free- 
hold, (e)  So  in  a  late  case,  it  was  held,  that  where  A.  took  an 
estate  for  life,  remainder  to  trustees  to  preserve  contingent  re» 
nudnders,  remainder  to  A.  in  tail,  he  could  not,  when  in  posses- 
sion, under  his  life  estate,  discontinue  the  estate  tail,  by  granting 
a  lease  for  lives  with  livery  of  seisin.  (,/*) 

Nor  will  the  alienation  of  tenant  in  tail  not  in  possession  work 
a  discontinuance,  although  the  tenant  of  the  freehold  join  in  the 
conveyance.  Thus,  if  tenant  for  life,  and  the  first  remainder 
man  in  tail  levy  a  fine,  this  is  no  discontinuance,  for  each  party 
passes  only  what  he  lawfully  may  {g) ;  and  so,  if  tenant  for  Ufe, 
and  remainderman  in  tail  join  in  a  feoffment  by  deed,  this  is  no 
discontinuance,  for  it  is  the  livery  of  tenant  for  life,  and  the 

(a)  Lift  f .  658.    Co.  Litt.  33S,  b.  Cro.  Elis.  827. 

M7,  b.    1  RoL  Ab.  6S4, 1.  30,  bat  tee  («)  Co.  Litt.  SSf ,  b. 

Bttty  T.  Trefillioo,  Moor,  f81.  (/)  I>oe  dem.  JoMi  t«  Joms,  1  B« 

(5)  1  Rol.  Ab. 634,  1.  35.    Daml  V.  andCtSS. 

Stnkdey,  And.  130.  (g)  Bredon's  Caie,  1  Rep.  76,  a. 

(c)  Litt  ft.  637, 641 .  Gilb.  Too.  126.  Peck  t.  Chaanel,  Cro.  Elis.  827.  Owen, 

(d)  Co.  litt.  347,  b.  Driver  v.  Hm-  129,  S.  C.  Ttrerilian  v.  Lane,  Cro.  Eliz. 
•ey,  1.  H.  BU  269.    Pack  t.  Channel,  56,  and  see  3  Preit.  Convey.  410. 
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grant  of  him  in  reitaainder,  and  grant  without  warranty  is  no    of /onnadcm. 

disoondnuance  (a) ;  hut,  unless  the  feoffinent  he  hy  deed,  it  is     : — : 

said  to  operate  as  the  surrender  of  tenant  for  life,  and  the  feoflf-  ^^^'■*^*»*^'***' 


of  tenant  in  tail  (6),  in  which  case  such  a  conveyance  would 
teem  to  work  a  discontinuance.  It  is  said,  in  Stephens  y.  Brit- 
tredge  (c),  that  the  case  put  in  Bredon's  case  that  the  feoffinent 
of  teoant  for  life,  and  of  him  in  remainder  in  tail,  was  no  discon- 
tinoanoe  had  been  ofiten  denied,  and  that  it  had  been  adjudged 
in  Baker  and  Hacker's  case,  by  Brampston,  €•  J«,  and  his  compa- 
moDs,  that  it  was  a  discontinuance,  because  it  is  of  another  nature 
than  a  fine.  The  case  of  Baker  and  Hacker,  (Hacking)  (d),  is 
by  no  means  ai|  authority  for  this  position.  In  that  case,  tenant 
in  feail^  and  reversioner  in  fee,  joined  in  a  feoffinent,  which  was 
lidd  to  be  a  discontinuance.  The  feoffinent  of  tenant  in  tail 
akme  would  have  operated  as  a  discontinuance,  which  was  not 
prevented  by  the  mere  joinder  of  the  reversioner.  In  Stephens 
and  Brittredge,  however,  the  tenant  in  tail  could  not  have  dis* 
eontinoaed  alone,  because  he  was  not  tenant  in  tail  in  possession. 

Bu^  where  an  estate  tul  is  limited  to  husband  and  wife,  and 
the  hrira  of  the  body  of  the  husband,  and  the  latter  makes  a 
feoffinent  in  fee,  this  creates  a  discontinuance,  for  the  estate  tail 
b  executed  tub  modo  for  that  purpose,  (e) 

Though  feoffinents  and  grants  by  tenants  in  tafl  not  seised 
in  poasesdon  by  force  of  the  entail  do  not  work  a  discontinu- 
anoe,  yet  they  are  good  against  the  feoffors  and  grantors  during 
Aeir  lives.  (/) 

There  are  several  different  modes  by  which  a  discontinuance  Modes  of  dif 
may  be  effected.  1.  By  alienation  in  fee.  2.  By  alienation  in  «»^«uiig. 
tail,  or  for  Kfe,  which  is  a  discontinuance  in  tail,  or  for  life  only. 
3.  By  an  alienation  for  life,  and  subsequent  conveyance  of  the 
icvernon  executed  in  the  life  of  tenant  in  tail,  which  is  a  dis- 
oootinuanoe  in  fee.  4.  By  operation  of  a  warranty.  The  dif- 
ferent conveyances  by  which  a  discontinuance  may  be  created  are 
five.  Feoffinent,  fine,  common  recovery,  and  release  and  con- 
fimation,  with  warranty,  (g) 


(«)  Br.  Ab.  UmotL  de  pof.  SS,  Bre.  (<0  Cro.  Car.  387,  405.    Hntt  126, 

CMe,  1  Rep.  76,  b.    Co.  litt.  8.  C. 

dot ^  h*  (e)  King  v.  Edwardf ,  Cro.  Car.  SSO. 

(*)  BrodoB%  Caie,  l  Rep.  77,  a.  Co.  1  Rol.  Ab.  659, 1.  46.    Feame  Coat. 

lite  sot,  b.    Treport^  Case,  6  Rep.  Rem.  36. 

i^  a-  (/)  Hawk.  Co.  Litt.    436,  7tli  edit 

(c)  1  Sid.  88.  (jf)  Co.  Litt.  325,  a. 
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Olfarmedon, 

Di«continaaQce. 
I.  By  aliena- 
tion in  fee. 
Feoffment, 


Fine  and  re- 
wvery. 


If  tenant  in  tail  make  a'  feoffment  in  fee^  this  is  a  discontinu- 
ance by  force  of  the  Uvery  of  seisin,  by  which  a  fee-simple 
passes,  (a)  One  of  the  reasons  why  the  issue  in  tail  in  this  case 
is  barred  of  his  entry,  and  put  to  his  action,  is  said  to  be,  be- 
cause feoffments  in  ancient  times  had  always  a  warranty  annexed 
to  them.  Now,  in  case  of  an  entry  upon  the  alienee,  he  cannot 
take  advantage  of  his  warranty  by  voucher,  as  there  is  no  action 
brought  against  him,  and  consequently  he  cannot  vouch,  and  he 
is,  therefore,  in  that  event,  driven  to  his  writ  of  warranda  chartce* 
"BvLtf  by  compelling  the  issue  in  tail  to  bring  his  action  against 
the  alienee,  the  latter  has  all  the  benefits  of  his  warranty  with* 
out  going  to  the  expense  of  getting  his  judgment  in  a  writ  of 
warrantia  charta.ffi)  But,  where  tenant  in  tail  in  possession 
enfeoffs  the  donor,  this  does  not  create  a  discontinuance  (e),  but 
this  must  be  understood  of  a  reversion  immediately  expectant  on 
the  estate  of  the  donee,  and  of  a  feoffment  made  to  the  donor 
alone,  (d)  The  reason  of  this  feoffment  not  operating  as  a  discon* 
tinuance  is,  that  it  acts  as  a  surrender,  and  therefore  passes  no 
more  than  it  lawfully  may.  (e)  Though  the  tenant  in  tail  may 
likewise  have  the  remainder  in  fee  in  him,  yet,  if  he  make  a 
feoffment  in  fee,  it  will  be  a  discontinuance  (/),  and  so  where  the 
immediate  reversioner  joins  with  the  tenant  in  tail  in  making  the 
alienation,  the  mere  concurrence  of  the  reversioner  wiQ  not  pre- 
vent a  discontinuance,  either  with  respect  to  the  estate  tail  or  the 
reversion,  (g) 

If  tenant  in  tail  make  a  lease  for  Ufe,  the  remainder  in  fee,  this 
is  an  absolute  discontinuance,  although  the  remainder  is  not  exe« 
cuted  in  the  Ufe  of  tenant  in  tail,  because  the  whole  is  one  es- 
tate, and  passes  by  one  livery,  (h) 

A  discontinuance  may  be  created  by  a  fine  executed  as  a  fiine 
sur  eamtsanee  de  droit  come  ceo,  ^c,  but  not  by  a  fine  execu- 
tory, as  a  fine  sur  conusance  de  droit  tantum,  or  sur  done,  grant, 
^  render,  before  execution,  (s)    A  fine,  ekher  with  or  widiout  (k) 


(a)  litt.  8.  599. 

(6)  Co.  Liu.  327,  a.  Gilb.  Tea.  117. 

(c)  Litt.  8.  625.    Dyer,  It,  a. 

(d)  Co.  Litt  334,  b.  335,  a.  atnd- 
leigh'8  Case,  i  Rep.  140,  a.  l  Rol.  Ab. 
634,  1. 1. 

(e)  Gilb.  Ten.  122. 

(/)  1  Rol.  Ab.  6'33,  h  6.    Baker  v. 
Hacking,  Cro.  Car.  405. 
(S^)  Per  3  Justices,  Croke  contr.  in 


Baker  v.  Hacking,  Cro.  Cdr.  387,  405- 
Mr.  BoUer*8  note  to  Co.  litt.  335,  u 

(2). 

(h)  Co.  Litt.  333,  b.    Br.  Ab.  Dit- 
cent,  de  pos.  1, 3. 

(i)  Br.  Ab.  Discontin.   de  posB.  2. 

Co.  Litt.  332,  b.    1  Rol.  Ab.  632, 1. 44. 

Sbep.  Toncb.  4,  bnt  qoaere  of  a  fine 

execntory  kvied  to  nses,  Pigot.  49. 

(k)  Odiarne  v.  Whitehead,  2  Barr.  714. 
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ptodamations,  will  create  a  discontinuance.  ^A  common  recovery   of /oniMdon. 
a  discontiniiance(a),  for  eyery  recoverer  recovers  a  fee-   — ^^' 

/&x  Discontinuaiice. 

An  exchange  creates  no  dbcontinuance,  for  there  is  no  li-  Aiknatums  in 
?eiy(e),  nor  a  devise  (d),  nor  a  grant  without  Uvery  (^),  nor  a /«*»»'*  <^»^'*'»^ 
hti^  and  sale  enrofled.  (/)    But,  where  a  tenant  in  tafl  con-  *  ^^«»«*'««^«<^'- 
vejs  by  bargain  and  sale,  by  lease  and  release,  or  by  covenant 
to  stand  seised  to  the  use  of  another  in  fee,  and  dies,  a  base 
kt  passes  by  the  conveyance,  and  the  estate  continues  until  it  is 
avoided  by  the  entry  of  the  issue  in  tail,  {g)    Though  the  sta- 
tute de  danis^  prevents  the  tenant  in  tail  from  aliening  the  estate 
by  these  conveyances,  so  as  to  bar  his  issue,  yet  it  does  not  pro- 
hibit him  firom  parting  with  the  whole  estate,  subject  to  the  right 
of  die  issue.    Where  tenant  in  tail,  by  bargain  and  sale,  &c. 
has  conveyed  a  base  fee,  and  has  afterwards,  and  after  enrol- 
nent,  levied  a  fine,   such  fine,  although  it  extinguishes  and 
InrB  die  estate  tail,  does  not  enlarge  the  estate  of  the  ahenee. 
It  prevoits  the  entry  of  the  issue  in  tail,  but  not  of  him  in  re- 
nunder  or  reversion.  (A)    But,  if  the  fine  be  levied  before  the 
hngun  aod  sale  is  enroDed,  it  will  operate  as  a  discontinuance, 
becanae  the  estate  will  be  held  to  pass  by  the  fine,  and  not  by 
tfaebaigun  and  sale,  (t)    And,  Where  the  fine  is  levied  in  pur- 
suance of  a  covenant  in  a  prior  conveyance  of  an  estate  tail,  as 
when  tenant  in  tail  conveys  by  lease  and  release,  and  covenants 
m  die  release  to  levy  a  fine,  which  is  done  accordingly,  the  lease 
and  idease,  and  fine,  wiQ  be  considered  as  one  conveyance,  and 
win  operate  as  a  discontinuance  of  the  estate  tail.  (£) 

Nodiing  which  lies  in  grant  can  be  discontinued,  though  the 
cooveyanoe  be  by  fine.  (Q  The  term  discontinuance  is  used  to 
disliDgoish  those  cases  when  the  party,  wliose  freehold  is  ousted, 
cm  restore  it  by  action  only,  firom  diose  in  which  he  can  restore 
it  by  entry.  Now,  tilings  which  lie  in  grant  cannot  be  either 
fcfested  or  restored  by  entry.    The  owner,  therefore,  of  any 

» 

(«)  Cs.  lilt.  5SS»  a.  bert'i  Uses,  101,  Srd  edit  Pratt  Sb€p. 

(I)  Hwt  T.  B4Minie,  lKalk.S40.  Toucbi.  SS. 

(<)  Br.  Ab.  DiBCon.  de  pot.  5.  (i)  Seymor's  Caie,  M  wp,   Hynde's 

{(i)  JW.  litt  s.  6t4.  Caw,  4  Rep.  70,  b. 

(r)  Br.  Ab. DiK.  depot.  55.  (it)  Odiame  t.  Whitehead;  S  Bnrr. 

CO  8cjnei'sCBie,toRf*p.95,  b.  704.    Hard  t.  Fletcher,  Dong.  45.    i 

(r)  lfacfa«i  v.Qaffke,  S  Ld.  Ray.  78t.  Saood.  t60»  a.  note,  (1 ). 

(&)  ScyiMrlt  Gate,  10  R^p.  96,  a.  (0  Co.  Utt  932,  b. 
nijpaei  T.Snith,  l  Bnlttr.  16S.   Oil- 


in  tail. 
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Cfformedon.    thing  which  lies  In  grant,  has  in  no  stage,  and  under  no  cirCum- 
J!       .  ^^^^  stances,  any  other  remedy  than  hy  action,  consequently  the  dis- 
*  tinction  in  question  can  never  be  applicable  to  him.     There 
may,  however,  be  a  discontinuance  at  election  of  incorporeal 
hereditaments,  (a) 
n.  By  aiiena-        Where  tenant  in  tail  leases  for  the  life  of  the  lessee,  or  makes 
tion  for  life  or     |^  feoffinent  in  tail,  these  are  discontinuances  only  during  the  con- 
tinuance of  the  wrongful  estates,  and  when  the  tenant  for  life 
dies,  or  the  second  tenant  in  tail  dies  without  issue,  the  issue  of 
the  first  tenant  in  tail  may  enter.  (6) 

'A  tenant  in  tail  may  lawfully  alien  his  estate  for  his  own  life, 
and  if,  after  such  lease  for  Ufe,  he  release  to  the  lessee  and  his 
heirs  all  the  right  which  he  has  in  the  lands,  this  will  be  no  db- 
continuance,  (e)  It  is  added  by  Littleton,  that  in  this  case  the 
estate  of  the  tenant  of  the  land  is  not  enlarged  by  force  of  the 
release,  for  that  when  the  tenant  had  the  estate  in  the  land  for 
term  of  the  life  of  the  tenant  in  tail,  he  had  then  all  the  right 
which  the  tenant  in  tail  could  lawfully  grant,  or  release,  so  that 
by  this  release  no  qght  passes,  inasmuch  as  the  right  was  gone 
before*  Upon  this  passage  Sir  Edward  Coke  remarks,  that  the 
meaning  of  Littleton  is,  that  having  regard  to  the  issue  in  tail,  and 
to  them  in  reversion  or  remainder,  tenant  in  tail  cannot  lawfully 
make  a  greater  estate  than  for  the  term  of  his  own  life,  and  that 
therefore  this  release  or  grant  is  no  discontinuance.  But  with  re- 
gard to  himself,  the  release  or  grant  leaves  no  reversion  in  him, 
but  puts  the  same  in  abeyance,  so  thilt  after  his  release  or  grant 
made,  he  shall  not  have  any  action  of  waste,  &c.  (d) 

The  correctness  of  the  passage  in  Littleton  has  been  fire- 
quently  questioned  (e)  and  is  now  held  not  to  be  law.  Nor  is 
the  commentary  of  Sir  Edward  Coke  correct  with  reference  to 
the  point  of  abeyance.  When  a  tenant  in  tail  leases  for  his  own 
life,  as  he  lawfully  may,  a  rightful  reversion  in  tail  is  vested  in 
him.  This  reversion  also  he  may  lav^ully  grant  during  his  own 
'  life,  for  he  is  during  that  time  entitled  to  the  services  of  the 
tenant  for  life.  (/)  The  release  then  of  all  his  right  operates  as 
the  conveyance  of  a  base  fee  determinable  on  the  death  of  the 

(a)  Mf •  Battor*f  nots,  Co.  Litt  dSt,  (•)  By  Lord  HoUrt,  in  Sheffield  n 

a  (1>  Ratdiffe,  Hob.  SSS,  and  bj  Loid  Holt, 

(6)  litt.  a.  S30.  in  Machell  v.  Clarke,  2  Solk*  619. 

(c)  Litt.  s.  6lt.  (/)  Cbobaley't  Caie,  S  Rq^  5t,  a. 

(d)  Co.  Litt.  SSI,  a. 
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teiml  in  tail  and  entry  of  the  issue,  (a)    The  tenant  in  tail  has    Of  fcrmtdm. 
conseiiaently  no  reversion  left  in  him,  and  can  neither  bring'  an     '    "Z^^  g 
action  of  waste^  nor  enter  for  a  forfeiture,  (b)    The  alienee  is 
used  of  a  base  fee  descendible  to  his  heirs,  out  of  which  his 
wife  is  dowable  during  the  continuance  of  the  fee,  and  until  tlie 
entry  dS  the  issue  in  tail,  (e) 

By  statute  S2  Hen.  8,  c.  28,  tenants  in  tail  in  their  own  rights 
fluy  bind  their^  issue  in  tail,  but  not  those  in  reversion  or  re- 
mainder, by  leases  for  three  Uves  or  twenty*one  years,  observ- 
ing the  requisites  of  the  statute,  and  such  leases  will  not  be  a 
discontinuance,  {d) 

Where  tenant  in  tail  in  possession  leases  to  another  for  the  m.  By  aliena- 
Efeof  the  lessee,  this,  as  it  has  been  shewn,  is  only  a  discontinue  tion  for  life,  and 
ance  for  the  life  of  the  lessee,  during  which  period  the  tenant  »»^»eq«^°t  con- 

;_  ,4_n       1  _i»  1  •        •      i»  Tj*  x^i-  •  •         •     veyance  of  the 

m  tan  enjoys  a  wrongful  reversion  in  fee.    If  this  reversion  is  ^yg^ion  exe- 
gnmted  to  a  third  person,  and  the  tenitnt  in  tail  dies,  living  the  cuted  in  the 
for  life^  and  dien  the  lessee  for  life  dies,  the  discontinu-  lifetime  of  ten- 
is  determined*  But  if  the  lessee  for  life  dies  in  the  lifetime  ^°^  *°^^^^* 
of  tenant  in  tail,  whereby  the  reversion  is  executed,  a  discon^ 
tinnanre  in  fee  is  created,  {e)    This  will  also  be  the  case  if  the 
lessee  for  life,  living  the  tenant  in  tail,  surrenders  to  the  grantee 
of  die  reversion,  or  if  the  latter  recovers  in  an  action  of  waste,  or 
enteis  for  a  forfeiture.  (/)    And  when  tenant  in  tail  leases  for  * 
Ae  fife  of  the  lessee,  and  afterwards  releases  to  him  and  hia 
heirs  all  bis  right,  this  is  a  discontinuance  in  fee,  because  the  re- 
version is  executed  in  the  lifetime  of  the  tenant  in  tail,  and  the 
tenant  for  life  becomes  seised  of  the  wrongful  fee  in  possession,  (g) 
In  these  cases,  however,  it  is  necessary,  in  order  to  make  a  dis-^ 
eontimiance,  that  the  grantee  of  the  reversion  should  be  in  by 
the  grant  of  the  tenant  in  tail,  for  if  tenant  in  tail  makes  a  lease 
for  life  and  then  grants  the  reversion  in  fee,  and  the  grantee  of 
the  reversion  grants  it  over,  and  the  tenant  for  life  dies,  so  that 
the  reversion  is  executed  in  the  lifethne  of  the  tenant  in  tail,  yet 
no  discontinuance.  (A)    It  is  also  necessary,  that  the 


(«)  MacfacU  V.  darke^  t  Salk.  619,  the  requisites  of  leases  tinder  tbis  sU- 

SL.KajB.7aff.  tnte,  see  Co.  Litt.  44,  a  and  b.    Brest 

ih)  Co.  litt.  SSI,  a.  Sbep.Toach.  277,  and  Bsicoo's  Abri^in. 

(r)  Cally's  Case,  S4  Ed.  3.   28,  b.  Leases,  (D). 

F«s.  Ab.  I>ower,  98.    Br.  Ab.  Dower,  {e)  Litt.  s.  620, 622. 

S»,    Stjmtoi^M  Case,  10  Rep.  96»  a.  (/)  Litt.  s.  621.    Co.  Utt.  33S,  b. 

1  Sand.  261,  a,  note  (S).  Park  od  (g)  Co.  Litt.  333,  b.    Br.  Ab.  Dis- 

IVipu,  14S.  cont.  de  pos.  3. 

id)  Hwton  V.  Bole,  Yangh.  383.  For  {h)  Co.  Litt.  333,  b. 
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Offomtdon.  alienee  should  be  seised  of  a  fee-simple,  executed  in  possessioDy 
DisooQtm  ^  ^^^  lifetime  of  the  tenant  in  tail.  Thus,  if  tenant  in  tail  makes 
a  lease  for  the  life  of  the  lessee,  and  then  releases  to  him  and 
his  heirs,  this  is  an  absolute  discontinuance,  for  the  fee-simple  is 
executed  in  the  lifetime  of  tenant  in  tail*  But,  if  B.  tenant  in 
tail,  makes  a  gift  in  tail  to  A.,  and  then  releases  to  A.  and  his 
heirs,  and  afterwards  A.  dies  without  issue,  the  issue  of  B.  may 
enter,  *^  Because,*"  says  Sir  Edward  Coke,  "  B.  had  not  seisin 
and  execution  of  the  reversion  of  the  land  in  his  demesne  as  of 
fee***  (a)  As  the  estate  tail  could  not  merge  in  the  fee,  the  fee- 
simple  was  never  executed  in  possession  in  A* 

The  principle  upon  i^ich  these  cases  rest  appears  to  be  this : 
that  the  tenant  in  tail  can  exercise  his  power  of  discontinuing 
his  estate  in  his  lifetime  only.  When  he  leases  for  the  life  of  the 
lessee,  he  creates  a  discontinuance  for  life  only,  and,  unless  by 
some  further  act,  executed  in  his  lifetime,  he  creates  a  disconti- 
nuance in  fee,  the  issue  upon  the  death  of  tenant  for  life  may 
enter.  The  simple  conveyance  of  the  reversion  by  grants  which 
IS  11  rightful  conveyance,  is  no  discontinuance ;  but,  if  that  con- 
veyance be  executed  in  the  lifetime  of  the  tenant  in  tail,  it  is 
then  the  same  in  its  result  as  an  immediate  conveyance  of  the 
fee  by  feoffinent.  (b)  The  following  is  the  explanation  of  this 
doctrine  given  by  C.  B.  Gilbert.*'  Tenant  in  tail  has  the  right  of 
possession  inheritable,  and,  therefore,  he  may  discontinue  the 
same  in  fee  by  his  feoffment,  because,  since  he  has  an  inherit- 
able possession,  it  follows,  of  consequence,  that  he  may  alien  it 
without  any  disseisin  to  any  person ;  but,  if  .he  only  makes  a 
lease  for  Ufe,  he  executes  but  part  of  his  power,  for,  ainoe  he 
had  a  possession  inheritable,  he,  from  that  possession,  has  privi- 
lege to  alien  without  disseisin  to  any  one ;  and,  therefore,  after 
such  lease  for  Ufe  he  grants  the  reversion  in  fee,  and  tenant  for 
life  attorns,  and  after  tenant  for  life  dies,  and  the  grantee  of  the 
reversion  enters  in  the  life  of  tenant  in  tail,  this  is  a  discontinu- 
ance of  the  fee,  for,  since  he  had  originally  an  inheritable  pos- 
session, this  is  an  execution  of  the  farther  remaining  part  of  his 
power,  and  amounts  to  an  alienation  of  the  fee  by  a  second 
feoffment,  for  having  originally  an  inheritable  possession,  he 
might  discontinue  the  same  in  fee,  and,  when  he  executes  but 
part  of  his  power,  the  rest  remains  in  him,  and,  therefore,  if  he 

(a)  Co.  Litt.  S33,  b.  ,     (6)  Co.  Litt.  39S^  b.  .Gilb.  Ten.  121. 
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has  afterwards  opportonity  in  his  life^  he  may  execute  it  by  a  se-   0(fomidoH. ' 

eaad  JaeoAtioju"  (a)  ' ; 

A  feoffinenty  dther  with  or  without  warranty^  made  by  tenant  jy^  ^  release* 
ID  tul  is  a  discontinuance ;  but,  a  release  or  confirmation  is  noty  or  confirmation, 
as  they  are  innocent  conyeyances,  and  transfer  no  estate  by  '^'^^^  warranty. 
wrong  ;  but,  where  a  warranty  is  added  to  a  release,  or  confirma* 
tioD,  to  a  disseisor,  &c.  it  will  work  a  discontinuance  if  it  de» 
seend  upon  him  who  has  the  right,  (b)  The  operation  of  a  war** 
nnty  in  this  case  is  thus  explained  by  Chief  Baron  Gilbert.  "  A 
ideaae  widi  warranty  works  a  discontinuance,  for,  at  common 
kw^  the  warranty  was  a  voluntary  coyenant  of  the  force  of  a 
feudal  contract,  and  repelling  the  warrantor  from  claiming  the 
land,  and  obliging  him  to  defend  it*  And,  though  the  statute 
lakes  away  the  force  of  such  covenants,  that  they  shall  not  bar 
die  isaue,  yet  the  issue  must  claim  in  the  manner  the  statute  pre- 
soibesy  viz.  by  action^  and,  therefore,  it  works  a  discontinue 
aoe^  sBice  in  sudi  case  the  issue  cannot  recontinue  but  by  ac^ 
tioo  only.''  (e)  If  the  issue  were  aHowed  to  enter  without  bring* 
i^g  an  action,  the  warranty  could  not  be  pleaded,  and  the  effect 
of  it  by  way  €ft  voucher  would  be  lost ;  in  order,  therefore,  that 
assets  in  fee*simp]e  descend,  the  releasee  may  plead  the 
and  bar  the  demandant,  it  has  been  held,  that  a  release, 
ftc  widi  warranty,  works  a  discontinuance,  and  puts  the  issue  in 
tai  lo  Us  action,  {d) 

In  ease  of  a  release  with  warranty,  it  is  not  requisite  that  the 
releasor  should  ever  have  been  actually  in  possession  by  force  of 
dhe  eataO,  as  in  other  cases  of  discontinuance  (e) ;  and  if  there 
be  tenant  for  life,  the  remainder  over  in  tail,  and  the  tenant  for 
Efe  dies,  and  a  stranger  intrudes,  diuring  whose  possession  he  in 
ftManider  releases  with  warranty  in  fee,  and  has  issue,  and  dies» 
d^  iasoe  cannot  enter,  for,  by  the  opinion  of  all  the  justices,  this 
rdeaae  with  warranty  is  a  discontinuance,  and  countervailp  an 
entry  and  feoffinent.  (/) 

the  warranty  must  descend  upon  the  person  claiming  the 
(g),  for  die  warranty  itself  is  not  any  discontinuance,  unless 
the  WMiauiy  and  right  descend  together  to  the  same  issue  (h),  as 
if  one  having  a  son,  marries  a  second  wife,  and  land  is  given  to 

(« ;  Gilb.  Tn.  IM.  (e)  Go.  lyitt.  339,  a. 

{IT)  Hawk.  Co.  LiU.  4f5,  7th  edit.        (/)  Br.  Ab.  Ditcont.  de  pot.  21. 
Mtmmm'B  Csm,  5  R^.  61,  s.  (g)  Gilb.  Ten.  120. 

(r)  Gflb.  Tea.  ISO.  .  (A)  Saul  v.  Clerk,  Latcli,  €3, 

id)  €••  Litt  5td,  b. 

E  2  . 
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Of  fornudtm.    the  hushand  in  special  tail,  and  he  has  issue  by  his  second  wife^ 

"; : and  is  disseised,  and  releases  with  warranty,  and  dies,  yet  the 

'  entail  is  not  discontinued,  because  the  warranty  descends  to  the 
heir  at  common  law.  (a) 
Discontinuance       There  are  some  cases  in  which  the  effect  of  a  discontinuance 
taken  away  by   ^^  y^^^^  ^^^^^  ^        .     Statute.     By  Statute  11  H.  7,  c.  20,. if 

statute  in  cer-  ,',  .        .,  ..,        .i,        ii        ,. 

tain  cases.        ^ny  woman  who  has  an  estate  m  tail  jomtly  with  her  husband,  or 

only  to  hersielf,  or  to  her  use,  of  any  manors,  lands,  &c.  of  the 
inheritance  or  purchase  of  her  husband,  or  given  to  the  husband 
and  wife  in  tail  by  any  of  the  ancestors  of  the  husband,  or  by 
any  other  person  seised  to  the  use  of  the  husband  or  his  ances- 
tors, shall,  being  sole,  or  with  any  after  taken  husband,  disconti- 
nue, such  discontinuance  shall  be  utterly  void,  and  every  person 
to  whom  the  interest,  &c.  after  the  decease  of  the  woman,  of  the 
manors,  lands,  &c.  discontinued,  should  appertain,  may  enter  aa 
if  no  such  discontinuance  had  been  made*  And,  if  such  (after 
taken)  husband  and  wife  make  such  discontinuance,  the  person 
to  whom  the  manors,  lands,  &c.  should  belong,  aft;er  the  death 
.of  the  woman,  may  enjoy,  and  enter  according  to  such  title  and 
interest  as  he  should  have  had  in  the  same,  if  the  woman  had 
been  dead,  and  no  discontinuance  had,  as  against  the  husband 
during  his  life,  if  the  discontinuance  be  had  by  the  woman  and 
husband  during  the  coverture.  Provided  that  the  woman  after 
the  death  of  the  husband  may  re-enter,  &c.,  and  enjoy  the  lands^ 
&c.  according  to  her  first  estate;  but,  if  the  woman,  at  the 
time  of  such  discontinuance,  be  sole,  she  shall  be  barred  of  her 
title  and  interest  from  thenceforth,  and  the  person  to  whom 
the  title,  &c.  should  belong  after  the  death  of  .the  woman,  may 
immediately  enter.  Provided  also,  that  the  act  shall  not  extend 
to  any  recovery  or  discontinuance  to  be  had  where  the  heirs  next 
inheritable  to  the  woman,  or  where  he  who  has  the  next  estate 
of  inheritance  after  the  death  of  the  woman,  be  assenting  to  the 
recovery,  where  the  assent  is  of  record  or  enrolled.  (6) 

And  by  the  statute  32  H.  8,  c.  28,  (c)  it  is  enacted,  that  no  fine» 
feoffinent,  or  other  act  made,  suffered,  or  done  by  the  husband 
-only,  of  any  manors,  lands,  tenements,  or  hereditaments,  being  the 

(a)  Litt.  t.  60S,  603.  Hawk.  Co.  Lift.  (e)  ^  This  statnte,"  layi  Mr.  Pl«iton» 

4t6.  (Sbep.  Tonch.  28,  b.)'*doef  not  pre* 

(6)  For  the  deeisiont  on  thii  stAtnte,  vent  the  discontlnning  oi  div^ting.   It 

see  2  Danyert  Ab.  579.    Bacon'i  Ab.  merely  gites  the  remedy  by  entry  in* 

Discont.  D.  Com.  Dig.  Discontin.  (A.  stead  of  the  remedy  by  action." 
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In  general. 


inhoritance  or  freehold  of  his  wife  during  the  coverture  between  o(formed<m. 
ikem,  shall  in  anjrwise  be  or  make  any  discontinuance  thereof,  or 
be  jnejudidal  or  hurtful  to  the  said  wife  or  her  heirs,  or  to  such 
as  shall  have  right,  title,  or  interest  to  the  same,  by  the  death  of 
such  wife  or  wives ;  but,  that  the  same  wife  and  her  heirs,  and  such 
to  whom  such  right  shall  appertain  after  her  decease,  shall 
may  Aen  lawfully  enter  into  all  such  manors,  &c.  accord- 
ing to  their  rights,  &c.  any  such  fine,  feoffment,  or  other  act  to 
tiie  omtnury  notwithstanding,  fines  levied  by  the  husband  and  wife 
(whefeunto  the  said  wife  is  party  and  privy)  only  excepted,  (a) 


Tlie  writ  of  farmedan  is  of  three  kinds,  Jormedon  in  the  de-  Of  the  writ  of 
scender,  in  the  remainder,  and  in  the  reverter.    It  is  in  the  na-  fcrmedon  in 
tme  of  a  writ  of  right  (6),  and  is  the  highest  action  which  tenant  ^'^^^^^ 
in  tafl  can  have,  for  he  cannot  have  a  writ  of  right  proper,  which 
is  confined  to  such  as  claim  in  fee*simple. 

The  writ  oifarmedon  lies  generally  for  the  recovery  of  any 
buds  or  tenements  (c),  or  for  a  profit  a  prender  in  lands  or  tene- 
mentB,  or  issuing  out  of  lands  or  tenements,  as  if  a  rent  of  SOL 
be  granted  in  tail  or  in  frankmarriage,  issuing  out  of  lands  or  te- 
nements, and  the  .donee  aliens  the  same,  his  heir  may  have  a 
writ  cf  Jormedon  in  the  descender  for  the  recovery  of  it.  (d) 
And  so  if  the  moiety  of  the  profits  of  a  mill  be  granted  in 
taL(r)  So  a  writ  of  formedon  vrill  lie  of  an  office,  as  of  the 
serjeanfty  of  the  cathedral  church  of  Lincoln.  (/)  But  formedon 
w31  not  lie  for  common,  which  was  formerly  recoverable  by  a 
qmad  permiitai,  in  the  nature  of  a  formedon  {g\  a  form  of  ac- 
tion, now  superseded  by  the  action  on  the  case.  A  formedon  lies> 
of  a  copyhold,  by  protestation,  in  the  nature  of  a  writ  offorme^ 
dtm  at  common  law,  for,  though  formedon  in  the  descender  is- 
qnly  given  by  statute,  it  shall  yet  be  intended  to  have  been  a> 
custom  in  the  manor  time  out  of  mind.  (A)  The  demandant  must 

<•)  Oa  tins  statute,  tte  Go.  litt.  Sf6,  (d)  F.  N.  B.  SIS  A.,  bat  thin  is  oDly 

a.  Baktr  ▼.  Willis,  Cro.  Car.  477.  Ore-  a  discontinuance  at  election,  see  ante, 

m3tf%  CMC,   8   Rep.  7S.     Hawtrey's  p.  48. 

Omt^  Pyer,  191,  b.    Beanmont's  Case,  (e)  F.  N.  B.  SiS  B. 

9Aqp.140,  a.    King  v.  Edwards,  Cro.  (/)  18  Ed.  3,S7,a.   Co,  Litt.  20,  a. 

Gw.  3S0.  Jeha  Webb's  Case,  8  Rep.  47,  a. 

(i)  fioflKs  Law,  S67.    9  BI.  Com.  {g)  F.  N.  B.  SIS  B.    Br.  Ab.  Com. 

i9t.  Br.  Ab.  Formedon,  48, 77.  Droit  45. 

4e  Keeto,  3S»  bnt  tee  Fonaedon,  31.  (*>  Br.  Ab.  Ten.  per  copy,  S4.  Copy* 

CO  F.  N.  B.  SIS.  bold  Cases,  4  Rep.  SS,  a. 
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Of  formedon. 


In  the 
descender. 


count  of  a  gift  made  by  the  copyhcdder^  and  not  by  the  lord,  (a) 

As  afreehold  is  to  be  recovered  in  this  writ,  it  must  be  brought 
against  the  tenant  of  the  freehold,  (b) 

The  demandant  must  allege  the  esplees  in  the  count,  and  not 
in  the  writ,  (c) 

The  writ  o{  formedon  in  the  descender,  though  it  is  generally 
said  to  be  founded  on  the  statute  de  dowu  (cf),  appears  to  have 
been  maintainable  in  some  special  cases  at  common  law.  (e)  As 
if  a  man  had  issue  a  son,  and  his  wife  died,  and  afterwards  he 
took  another  wife,  and  land  was  given  to  him  and  his  second 
wife,  and  to  the  heirs  of  their  two  bodies  begotten,  and  they  had 
another  son,  and  the  wife  died,  and  afterwards  the  father  died, 
and  a  stranger  abated,  the  son  could  not  have  an  assise  of  mort" 
d'ancestor,  for  one  point  of  the  writ  is  to  inquire,  whether  the  de- 
mandant be  next  heir  to  his  father,  which  he  could  not  be,  for 
^he  eldest  son  is  the  next  heir,  for  which  reason  a  writ  of  moW- 
d'ancestor  would  have  been  inapplicable,  and,  therefore,  even  be- 
fore the  statute,  he  might  have  had  a  writ  ot  formedon  in  the  de- 
scender, which  was,  in  fact,  a  writ  founded  upon  that  special 
case.(/) 

A  writ  of  formedon  in  the  descender  is  given  by  the  express 
words  of  the  statute  of  West.  S,  13  Ed.  1,  c.  l.(g)  Since  that 
statute,  therefore,  it  lies  where  lands  are  given  to  a  man,  and  the 
heirs  of  his  body  begotten,  or  to  a  man  and  a  woman,  'and  to 
the  heirs  of  their  body  begotten,  or  to  a  man  and  a  Woman  (the 
donor's  cousin)  in  frankmarriage,  by  force  of  which  gift  the  do- 
nees are  seised,  and  afterwards  the  tenant  in  tail  aliens  the  lands, 
or  is  disseised  of  them,  and  dies ;  and  so  upon  every  gift  in  tail 
of  lands  or  tenement,  if  the  ancestor  aliens,  or  is  disseised  or 
deforced  of  the  same,  and  dies,  he  who  is  heir  to  the  lands  by 
force  of  the  gift,  may  have  a  writ  of  formedon  in  the  descen- 
der. (A)  Though  the  issue  in  tail  may  have  a  formedon  on  a  dis*^ 
seisin  done  to  their  ancestor,  yet,  as  it  is  never  necessary  to  resort 
to  that  writ  unless  the  estate  tail  is  discontinued,  the  issue  may, 
in  case  of  such  disseisin,  enter  or  bring  qectment.    Aformedom 


(a)  Panlter  ▼.  Cornhill,  Cro.  Elii. 
361.    2  Watk.  Cop.  36. 

<6)  F.  N.  B.  212  L.  It  might  formerly 
have  been  brought  against  the  pernor 
of  the  profiu  by  1  H.  7,  c.  1. 

(c)  F.  N.  B.  220  C. 

(«r)  2  Inst.  336. 


(e)  Lttt.  s.  76.  Heydon's  Case,  3 
Rep.  9,  a.  Co.  Lttt.  60,  b.  Buttor't 
Note  to  Co.  Litt.  326,  b(l). 

(/)  WUIion  y.  Berkley,  1  Ptow. 
Com.  239. 

(f )  2  Inst.  333.' 
(A)F.N.  B.  212,1. 
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in  the  descender  lies  also  for  the  youngest  son  who  inherits  by    of  famudan. 

custom,  in  which  case  the  writ  may  be  in  the  general  form^  but 

die  count  must  be  special  (a),  setting  forth  his  title  by  the  cus-  ^^^ 
fom.  Coparceners  should  join  in  SLfofTnedon,  and  if  tenant  in 
tafl  has  issue  two  daughters,  and  one  of  them  has  issue  a  son^ 
mti  dies*  and  the  tenant  in  tail  dies,  and  a  stranger  abates,  in 
diis  case  the  surviving  daughter  and  her  nephew  should  join  in  a 
funmedoH*  (b) 

There  are,  indeed,  two  writs  of  farmedan  in  the  descender 
sfvpropriated  to  coparceners ;  die  first  called  a  tmt  offormedon 
m  He  descender,  of  land  which  he  holds  in  coparcenary,  and 
the  second,  the  writ  of  formedon  qui  insimul  tenuit.  The  first 
wjit  fies  in  certain  cases  for  the  issue  of  one  of  the  coparceners 
stbet  partition  made  (c) ;  the  second,  for  the  issue  of  one  of  the 
eopaiemers  before  partition  upon  a  discontinuance  by  such  co- 
pansener.  (if) 

To  maintain  a  real  writ  ancestral,  there  must  be  an  actual  Seisin. 
nisin  in  the  ancestor,  from  whom  the  demandant  claims*  (e) 
And,  therefore,  in  b,  formedon  in  the  descender,  the  ancestor,  from 
whom  Ae  demandant  claims,  must  have  been  seised  by  force  of 
the  entafl;  but,  where  lands  are  given  to  two  men,  and  the  heirs 
of  the  hody  of  one  of  them,  and  he  who  has  the  inheritance  mar- 
ries and  dies,  leaving  issue,  such  issue  may,  after  the  death  of 
Un  who  has  the  freehold,  bring  a  formedon  in  the  descender 
a  stranger  who  abates,  and  may  allege  the  esplees  in  his 
%  for,  to  that  intent  the  estate  tail  was  vested  in  the  donee  (/); 
dioagh  the  estate  is  not  so  executed  in  possession  as  to  entitle 
die  wife  of  the  person  taking  the  inheritance  to  dower,  (g) 

Aa  this  »  an  ancestral  action,  if  the  tenant  in  tail  be  himself 
he  may  have  an  assise  or  an  action  of  trespass  or 
but  not  2l formedon.  (A) 

Writs  oi formedon  are  said  to  be  founded  upon  title,  in  oppo-  How  titlie  i» 
to  those  writs  which  are  founded  upon  a  tort  or  deforce-  ***^^<*- 
(t)    It  is  necessary,  therefore,  in  formedon,  to  set  out  a 
title  in  the  writ  as  well  as  in  the  court,  and  the  omission  of  cosi- 

(«)  Fits.  Ab.  Garaunt.  94.  F,  N.  B.         (/)  Perkins,  a.  334,  a.    Dyer,  9,  a. 

«7A.  Co.  Litt.  I8«,  b.     Stephens  v.  Brit- 

(*)  f,  N.  B.  213  C.  tridge,  T.  Raym.  36. 

(r)  F.  N.  B.  214  B.  C.  D.  (g)  Fearne,  Coot.  Rem.  36. 

W  P-  N-  B.  216  A,  &c  (A)  F.  N.  B.  212  B. 

(<)  BeviTs  Case,  4  Rep.  9,  a.  10,  a.        (i)  Backmere's  Case,  8  Rep.  86^  b. 
Walk.Dne.40.  ante,  p.  6. 
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or  jarmednn.    noge^  as  It  is  called,  in  the  writ,  is  matter  of  plea  in  abatement  (a) 
,—;    ; In  formedon  in  the  descender,  the  demandant  must  state  hiip- 

In  tilC  UGSCCQ' 

^^  self  to  be  he^ir  both  to  the  original  donee,  and  to  him  who  was 

last  seised  under  the  entail  (6),  and  must  consequently  deduce 
his  title,  by  making  mention  of  all  his  ancestors  who  have  beeif 
seised  by  force  of  the  entail,  and  by  naming  each  of  them  son 
and  heir  to  his  predecessor,  (c)  However,  if  any  of  the  heirs  in 
tail  have  not  been  seised  by  force  of  the  entail,  but  having  sur- 
vived their  father,  have  died  before  they  entered  into,  or  had  ac- 
tual seisin  of  the  land,  they  need  not  be  named  heirs  in  the  wrk, 
although  it  may  be  requisite  to  mention  them  as  sons^  in  order 
that  the  demandant  may  convey  his  descent  correctly.'(d)  Thus, 
where  lands  have  been  given  to  D,  and  the  heirs  of  his  body, 
who  is  disseised,  and  dies,  leaving  a  son  E.,  who  dies,  never 
having  been  seised  under  the  entail,  leaving  a  son  F.,  who  also 
dies,  never  having  been  seised  under  the  entail,  leaving  a  son 
B.,  the  demandant,  the  writ  may  run  thus :  '^  and  which,  after 
the  death  of  the  said  D.  and  of  £.,  the  son  of  the  said  D. 
and  of  F.,  the  son  of  the  said  E.,  ought  to  descend  to  B.,  the 
son  of  the  said  F.,  and  cousin  and  heir  of  the  said  D.**(tf)  The 
safest  mode  of  stating  the  title  in  formedon  in  the  descender,  is 
to  name  every  person  mentioned  in  the  writ,  son  and  heir,  even 
though  he  may  not  have  been  seised  of  the  lands  by  force  of  the 
entail,  for,  although  he  be  named  heir,  yet  it  is  not  material 
whether  he  was  ever  actually  seised  or  not.  (/)  By  this  means, 
the  demandant,  if  he  has  made  himself  heir  to  the  person  last 
seised,  wiU  also  be  sure  that  he  has  made  himself  heir  to  the  do^ 
nee.(^)  Where  a  person  has  not  been  actually  seised  under  the 
entail,  and  it  is  not  necessary  to  mention  him  in  order  to  deduce 
the  title,  his  name,  it  is  said,  may  be  altogether  omitted^  as 
where  tenant  in  tail  is  disseised,  and  dies,  leaving  two  sons,  and 
the  eldest  dies,  never  having  been  actually  seised  under  the  en- 
tail»  the  younger  son  may,  it  is  said,  omit  all  mention  of  his 
elder  brother  in  his  formedon  (h),  though  it  is  safer,  as  it  has 
been  shewn,  to  name  the  elder  brother  son  and  heir  to  die 

(a)  Br.  Ab.  OmisdioD,5,  and  tee  post,  (/)  F.  N.  B.  212  H. 

in  **  Plean  in  Abatement."  (g)  Biickniere'ii  Case,  8  Rep.  88,  b. 

(6)  Br.  Ab.  Formedon,  62.    Buck-  Hale's  Notes,  F.  N.  B.  212  I  (a), 

mere's  Case,  8  Rep.  88,  b.  Hale's  Note,  (A)  Br.  Ab.  Omission,  iO.    Formed. 

F  N.  B.  212  1  {a).  56, 59.'  Diaghiirst  ▼.  Batb,  3  Lev.  218. 

(c)  Ibid.  Hale's  Note,  F.N.B.  212  L  (a).   Hob. 

(li)  Ibid.    Booth,  144.    Hob.SSd.  5dS. 

(<)  F.  N.  B.  212  G. 
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In  the  descen- 
der. 


fiillier.  (a)  If  the  demandant  be  aUeged  to  be  brother  and  heir  o(fcrmedon. 
to  1^9  who  was  son  and  heir  to  the  donee,  this  is  suiBScienty  with- 
oat  stating  that  L.  died  without  issue  {b\  for,  had  he  left  issue,  the 
demandant  could  not  be  his  heir.  In  stating  a  descent  to  a  mar- 
lied  woman  in  formedoh  in  the  descender,  it  must  be  alleged  to 
be  a  descent  to  her  alone,  and  not  to  her  and  her  husband,  who  ' 
is  a  stranger  to  the  blood  of  the  donee^  but  in  formedon  in  the 
lererter,  it  may  be  alleged  to  return  either  to  the  wife  alone,  or 
to  the  husband  and  wife,  (e)  The  demandant  mfovmedon  in  the 
descender  is  compelled  to  name  all  his  ancestors,  because  he  is 
supposed  to  be  privy  to,  and  to  know  his  own  pedigree  and  de- 
scent, (d) 

At  common  law,  a  formedon  in  die  remainder  upon  ah  estate  ^  ^®  remain 
tail  <Iid  not  lie,  for  such  an  estate  before  the  statute  de  donis  was  ^^' 
a  fee-ample  conditional,  upon  ithich  no  remainder  could  be  li- 
mited, but»  when  the  statute  had  given  a  remainder  upon  an  es- 
tate tail,  it  was  l\eld,  that  the  remainderman  was  within  the 
equity  of  the  statute,  as  being  within  the  mischief  provided 
against,  though  no  writ  oi formedon  in  the  remainder  is  given,  by 
Ifae  statute,  (e ) 

A,  formedon  in  the  remainder  lies  where  landd  are  given  to  one 
in  tail,  remainder  to  another  in  tail,  and.  the  first  tenant  in  tail 
discontinues,  and  dies  without  issue,  or  not  having  made  any 
discontinuance,  dies  without  issue,  and  a  stranger  abates,  and 
deforces  the  remainderman  (/),  though  in  the  latter  case  eject- 
ment IS  now  the  proper  remedy.  So  it  lies  where  lands  are 
l^ven  for  life,  the  remainder  to  another  and  the  heirs  of  his 
body  begotten,  and  the  tenant  for  life  dies,  and  a  stranger  abates 
and  deforces  him  in  remainder  (g),  though  in  this  case  also,  an 
qectment  may  be  maintained ;  so  it  lies  where  lands  are  given  in 
taO  the  remainder  in  fee  to  another,  and  the  tenant  in  tail  dis- 
coDtiniies,  and  dies  without  issue.  (A) 


(«)  TlMNigh  ihii  Misin  in  law  in  the 
kotfaer  if  not  soffieieot  to  make 
the  iennnicf,  or  person  lait  telaed 
the  mle  of  bMom  fotU  s^qntoii, 
wUdtreqaires  an  actoal  seisin,  (Walk. 
Dbc  4S,)  yet  a  fine  levied  by  him  will 
\ft  m  bar  to  bis  younger  brother,  1  Prest. 
Touch,  les,  and  see  Mackwit 
I'a  GaM,  Hob.  ^IS5. 
(h)  BoiTOw  ▼.  Haggitt,  1  Mod.  f  19. 
(c)  Cfauvickard  t.  Sidney,  Hob.  1. 


Br.  Ab.  Formed.  68. 

(d)  Bookmere*s  Case,  8  Rep.  88,  b. 

(e)  S  lust.  S36.  F.  N.  B.  218  A.  3 
Bl.  Com.  192.  Formedon  in  the  re- 
mainder is  said  to  have  lain  at  common 
law  on  a  lesse  for  life  remainder  over 
in  fee.    Br.  Ab.  Formed.  69, 

(/)  F.  N.  B.  817  D. 
(^)F.N.B.tl7E. 
{h)  F,  N.  B.  X17  £. 
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Oif<nrm$don. 

In  the  re- 
mainder. 


How  title  is 
stated. 


It  seems  also,  that  if  a  man  leases  lands  for  life,  the  remainder 
to  another  in  fee;,  and  the  tenant  for  life  ahens  fai  fee,  in  tidl,  or 
for  life,  and  dies,  and  a  stranger  abates,  and  deforces  the  re- 
maindennan,  he  or  his  heirs  may  have  a  fotmedon  in  the  re-* 
mainder  (a),  though  he  may  also  miuntain  ejectment. 

If  lands  are  granted  for  life,  and  the  reversion  is  afterwards 
granted  to  another  in  tail,  and  the  tenant  for  life  dies  seised,  and 
a  stranger  abates,  the  grantee  in  tail  of  the  reversion  may  have 
a  writ  in  the  nature  of  a  writ  oifo/rmeion  in  the  remainder,  but, 
if  the  reverrfM  is  granted  in  fee,  a  formedon  in  the  reverter 
lie..  (6) 

When  a  remainder  is  once  executed,  and  the  remainderman 
or  his  heirs  seised  of  the  lands  by  force  of  the  remainder,  he  or 
Aey  can  no  longer  have  a  formedon  in  the  remainder  (c),  but 
a  possessory  or  other  remedy  according  to  the  nature  of  the  case. 

hkformeiom  in  the  r^namderi  Ihe  demandant  in  conveying 
his  title  must  shew  that  the  original  estate  tail,  or  other  estate 
iqK>n  which  the  remainder  is  limited,  has  expired,  and  if  any 
mesne  remainders  have  been  limited  between  that  estate  and  his 
own,  that  they  also  have  determined,  and  the  omission  of  this  is 
matter  of  plea  in  abatement,  {d)  Thus  where  informedon  in 
ibe  remainder  the  demandant  entitled  himself  by  shewing  that 
the  issue  in  tail  was  dead  without  issue,  but  did  not  say  that  die 
donee  in  tail  was  dead  without  issue.  Holt,  C.  J.  held  that  the 
latter  foet  ought  to  have  been  shewn,  for  that  is  the  very  point 
of  the  actions  that  it  must  appear  that  the  first  donee  is  dead 
without  issue,  which  cannot  be  implied  from  the  averment  that 
the  issue  is  dead  wi&out  issue,  (e)  But  although  the  donee  had 
issue  inheritable  to  the  prior  estate  taO,  and  who  were  actually 
seised  of  the  same,  yet  Ihe  demandant  need  not  name  such  issue 
in  the  clause,  **  and  which  after  the  death,"  &c.  but  may  say 
"  and  which  after  the  death  of  the  donee  ought  to  remain  to  him» 
because  the  donee  died  without  issue."  The  reason  of  this  ge- 
neral averment  being  allowed,  is  because  the  demandant  is  a 
stranger  to  the  pedigree  of  the  donee»(/)  Where  land  is  limited 


(a)  Ibid.  Aa  to  formtdon  in  the  re- 
maidder  at  common  law,  npon  common 
recovery  suffered  by  temdit  for  lift, 
see  Co.  litt  tSO,  b.  Sir  W,  Pelham's 
Case,  %  Ijtfifu  6%y  (>4. 

(ft  )  F.  N.  B.  tie  O.  tl9  £•  Earl  of 
ClanriclLard's  Case,  Hob.  S8S. 


(e)  F.  N.  B.   219  A. 
(d)Br.Ab.  Formed.  59.  Bnckmere^ 
Case,  8  Rep.  88,  a.    Yin.  Ab.  Formed. 

(I.) 

(0  Herbert  ?.  Morgan,  5  Mod.  17. 
(/)  Bnckmere's  Case,  8  Rep.  88,  a. 
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in  tul  to  P.  and  K.,  the  temaindet  to  F.  in  &e,  and  the  writ  runs^    otftftmetUm. 

«*  which  after  the  death  of  P.  and  K.  to  T.  son  and  heir  of  F«    

ougbt  to  remain,"  it  is  good  without  expressly  alleging  the  death      °  •  j  '^ 
€i  F.  because  the  alleging  T.  to  be  the  heir  of  F.  imports  aa 
much,  (a) 

It  has  been  doubted  whether,  informedon^  in  the  remainder,  it 
is  not  necessary  to  name  die  issue  of  the  preceding  remainder-^ 
men  who  may  have  been  entitled;  but  the  same  reasoning  upon 
wiiich  it  has  been  held  unnecessary  to  name  the  issue  of  the  do* 
Bee,  appears  to  iqpply  to  the  issue  of  the  preceding  remainder- 
Bien.  (6)  In  this  case,  dierefore,  it  seems  suffident  to  say,  "  be** 
cause  Ae  said  A.  (the  mesne  remainderman)  died  without  issue.*' 

If  the  remainder  in  taS  is  once  executed,  and  the  issue  in  tail^ 
k  ifterwaids  compelled  to  bring  a  farmedan  in  the  descender ^ 
he  need  not  mention  the  prior  estates,  but  may  count  as  on  an 
imediate  g^  to  his  ancestor,  (fi)  But  if  a  lease  for  hfe  is  made^ 
ranainderin  tail  to  A,,  remainder  in  tail  to  B.;  if  A.  dies  without 
israe  hi  the  lifetane  of  the  tenant  fer  life,  and  B.  is  driven  to  his 
fimedon  in  the  remainder,  he  must  still  mention  the  remainder 
tt)  A.  although  it  be  determined  and  spent  (d) 

The  writ  offormedon  in  the  reverter  lay  at  common  kw,  if  In  the  reverter. 
die  tenant  in  fee  simple  conditional  aliened  before  he  had  per^* 
finmed  the  condition  of  the  gift  by  having  issue,  and  afterwards 
dfed  without  issue,  (e)  Since  the  statute  de  dams,  the  writ  hei 
where  lands  are  given  in  tail  or  in.  fratikmarriage,  and  the 
donee  or  his  idsue  dies  without  issue  oC  his  body,  in  which  caM 
the  donor  or  die  grantee  in  fee  of  die  reversion  may  have  a  writ 
d  farmedan  in  the  reverter.  (/)  But  a  writ  offonnedaniA  only 
accessary  where  the  estate  tail  has  been  discontinued  and  die 
reversion  tamed  to  a  right. 

In  formedam  in  the  reverter,  the  demandant  cannot  in  one 
wilt  demand  lands  which  come  to  him  by  several  dtles,  ad  for 
instance,  if  B.  by  one  deed  gives  die  manor  of  D.  to  A.  and 
die  heirs  of  his  body,  and  afterwards  by  anodier  deed,  gives 
fifty  acres  of  land  to  A.  and  die  heirs  of  his  body,  and  A.  dies 

(«)  Fmk  ▼.  Binford,  Hob.  51 .  F.  N.        (d)  Backmere's  Case,  8  Rep.  88,  a. 
B.  218  B,  note  (a).  («)  2  Inst  S36.  Finches  Law,  2d8. 

(»)  Booth,  52, 54.    Dyer,  216.  Bole ▼. HortoD, Vaugfa. 367.  3 Bl.  Con. 

(c)  Wiaibiah  v.  Tailboyt,  1  PI.  Com.  192. 
52.    Br.  Ab.  Formed.  23,  62.  Hale's         (/)  F.  N.  B.  219  £. 
Note,  F.  N.  B.  218  £  ^b).  219  D. 
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Of /ornMdofi.  without  issue,  the  donor,  upon  these  two  distinct  gifts,  cannot 
have  one  writ  oiformedan*  (a)  But  where  lands  are  given  to  a 
brother  and  sister,  and  the  heirs  of  their  bodies  issuing,  which 
gives  them  a  joint  estate  for  Hfe,  and  several  remainders  in  tail^ 
yet  oneformedon  in  the  reverter  will  be  sufficient  (i) 
How  title  ii  "^^^  demandant  in  formedoh  in  the  reverter,  must  trace  his 

itated.  descent  from  the  donor  with  the  same  precision  which  is  re- 

quired from  the  demandant  informedon  in  the  descender,  when^ 
he  conveys  his  title  from  the  donee.  All  the  ancestors,  there- 
fore, to  whom  the  reversion  descended,  must  be  named  in  the 
tmt^  and  the  omission  of  any  of  them  is  ground  of  plea  in 
abatement  (e)  If  the  donor  die,  leaving  two  sons,  and  the 
ddest  son  die  before  entry,  in  afarmedon  in  the  reverter  brought 
by  the  younger  son,  he  ought,  it  is  said,  to  mention  his  brother 
who  survived  his  father,  because  he  held  the  estate  althou^ 
he  was  not  seised  of  the  land.  (cO  But  if  the  eldest  son  did  not- 
survive  the  father,  he  may  be  omitted,  (e) 

The  demandant  informedon  in  the  reverter  need  not,  and  in- 
deed ought  not,  to  trace  the  descent  of  the  estate  tail  from  the 
donee;  but  should  say  generally  "  because  A.  (the  donee)  died 
without  issue,**  &c.  and  this  is  sufficient  though  the  donee  has 
had  issue  who  have  been  seised.  (/) 
ProceM,  &c  in  The  process  is  sutaunons  and  grand  cape  before  appearance, 
fvrmdtn.  and  petit  cape  after  appearance.    The  demandant  and  tenant 

may  both  be  essoined ;  aid,  view,  voucher,  and  receit  lie.  The* 
tenant  may  plead  in  abatement  or  in  bar.  No  damages  or  costs 
are  recoverable.  By  the  statute  of  limitations,  21  Jac.  1,  c*  16, 
s.  9,  a  writ  oiformedon  must  be  brought  within  twenty  years,  {g) 

(a)  Bnckmere's  Caie,  8  Rep.  87,  a.  (e)  Br.  Ab.  Omisnon,  10. 

(6)  Ibid.  Dyer,    145,  bb     Cotton's  (/}  Bnckmere's  Cue,  8  Rep.  88,  a. 

Case,  1  LeoD.  213.  Dyer,  14,  b.  916^  a.    Br.  Ab.  Fonned* 

(c)  Bnckmere's  Case,  8  Rep.  88,  a.  87.    Booth,  155. 

Br.  Ab.  Formedon,  11.  Vin.  Ab.  For-  Qif)  See  Ibrther,  under  the  proper 
medon,  (K).  heads. 

(d)  F.  N.  B.  SSO  D.    Booth,  155. 
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Of  Writs  of  Assise. 

Disseisin,  properly  so  called,  is  a  wrongful  ouster  of  him  who  Of  assise  of 
is  in  possession  of  the  freehold,  (a)  It  differs  from  discontinue  '^^^^  disseisixi. 
anoe,  inasmuch  as  a  discontinuer  is  always  seised  of  a  rightful  or  disseisin. 
estate  at  the  time  of  the  discontinuance  made,  which  is.  not  es- 
sential to  a  disseisin,  and  inasmuch  as  a  discontinuance  reduces 
the  party  injured  to  his  action,  while  a. disseisin  only  puts  him 
.to  his  entry.  It  differs  from  an  abatement  in  the  circumstance 
of  the  injury  being  committed  to  a  seisin  in  deed^  while  an 
abator  only  deprives  the  heir-at-law  of  the  seisin  inlaw^  which 
was  cast  upon  him  on  the  death  of  his  ancestor.  It  differs  in 
die  same  manner  from  an  intrusion.  (6)  It  is  difficult  to  jdeter- 
Bnne  nnder  what  head  to  class  the  injury  which  is  committed  by 
a  tenant  for  life,  when  by  fine  or  feofiment  in  fee,  he  displaces 
the  remainder  or  reversion.  It  has  sometimes  been  called  a 
discontinuance  (c);  but  as  the  entry  of  the  reversioner  is  not 
taken  away,  this  appellation  appears  to  be  improper.  It  is  not 
jiegularly  a  disseisin,  for  the  wrong  doer  himself  is  in  possession 
otihe  freehold ;  nor  is  there  any  ground  for  calling  it  an  abate- 
ment or  an  intrusion.  The  injury,  however,  may  be  classed 
under  the  general  name  of  a  deforcement.  (cQ 


A  disseisbi  may  be  committed  by  a  mere  stranger,  or  by  one  By  whom. 
mho  is  entrusted  with  the  possession,  as  a  tenant  for  years  or 
tenant  at  will,  (e)  If  the  act  be  committed  by  tenant  for  life, 
it  cannot,  as  it  has  been  said,  be  properly  called  a  disseisin;  and 
when  committed  by  tenant  in  tail,  or  one  who  is  seised  in  auter 
droits  it  is  a  discontinuance  and  not  a  disseisin. 

As  a  disseisin  is  a  wrongful  ouster  of  the  freehold,  it  can  only  By  what  means. 
be  accomplished  by  means  adequate  to  transfer  the  freehold. 
Thus,  if  the  act  be  committed  by  a  stranger,  an  assumption  of 
property  ip  the  freehold  is  necessary.    If  he  enters  upon  the 

<«)Litt.s.t79.  Forrester,  1  Taunt.  589,     and   Wil- 

(*)  Co.Litt.S77,a.  Ihiids  d.  Hnghes  ▼.Thomas,  13  East, 

(«)  Litt.  s.  4iro.    Co.  Litt.  SS5,  a.  141 . 

{i)  Co.  Liu.  S77,  b.  aod  see  Mr.  (e)  Br.  Ab.  DisseisiD,  5,  64, 66.    T. 

Ptrestini^  argnmeot    in  Goodright  ▼.  Jones,  317.    Co.  Litt.  350,  b.  note  (1). 
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Of  Beia  Actions. 


Disseisin. 


Disseisin  at 
election. 


Of  assise  of     lands  merely,  this  is  no  disseisin,  he  must  enter  and  oust  the 
novel  disseisin,   true  owner,  which  oiister  may  be  by  expressly  claiming  the  free- 

hold,  or  by  taking  the  profits,  (a)  According  to  Lord  Holt, 
a  bare  entry  only,  without  an  expulM}n,  makes  such  a  seisin 
only  that  the  law  will  adjudge  him  in  possession  who  has  the 
right,  but  it  will  not  work  a  disseisin  or  abatement,  without  actual 
expulsion*  (b)  Whatever  may  have  been  the  doctrine  formerly, 
it  seems  to  be  now  established  law,  that  in  order  to  constitute  a 
disseisin,  tibe  act  must  be  such  that  an  intention  to  disseise  may 
be  inferred  from  it.  (e)  Nor  does  this  rule  militate  in  any  d^ree 
against  the  old  and  eorreot  distinction  between  actual  disseisin, 
and  disseisin  at  election.  It  is  said  in  some  modem  cases,  that  in 
order  to  constitute  a  disseisin  there  must  be  a  wrongful  entry  (d); 
but  this  doctrine  must  not  be  understood  to  affect  the  operation 
of  a  feoffinent  made  by  tenant  for  years  during  the  continuance 
of  the  term,  which  creates  a  disseisin  and  renders  a  fine  levied 
by  the  feoffee  valid  by  non-claim. 

The  doctrine  of  disseisin  at  election  has  been  much  discussed 
in  modem  times,  and  according  to  the  view  of  the  subject  taken 
by  Lord  Mansfield,  it  is  diSicult  to  imagine  a  case  in  which  an 
actual  disseisin  can  at  the  present  day  be  committed,  (e)  This 
opinion  has  been  most  ably  controverted  by  Mr.  Butier  (/),  and  the 
question  may,  perhaps,  be  considered  as  still  open  to  discussion. 
It  seems  that  the  doctrine  of  disseisin  at  election  is  to  be  con- 
fined to  those  cases  in  which,  either  on  account  of  die  nature  of 
tiie  property  to  which  the  injury  is  done,  or  of  the  act  which  is 
committed,  no  actual  disseisin  can  take  place ;  but,  that  in  every 
case  where  the  property  is  susceptible  of  such  an  injury,  and  the 
act  has  all  tiie  qualities  necessary  to  constitute  a  dissekin,  it  is 
not  in  the  power  of  the  injured  party  to  elect,  whether  or  not 
he  w9I  consider  himself  disseised. 

Thus  tiiere  can  be  no  disseisin  of  incorporeal  hereditaments, 
because  no  entry  can  be  made  upon  them,  and  tiierefore  the  real 
owner  cannot  be  put  to  his  entry,  but  for  the  sake  of  the  remedy 


(«)  Co.  Litt.  181,  a. 

(6)  Anon.  1  Salk.  246,  and  see  Litt. 
s.  701. 

(c)  Blunden  v.  Baag^^  Cro.  Car.  S04. 
Jerrett  ▼.  Weare,  9  Price,  575.  Wil- 
Uams  d.  Hoghet  ▼•  Thomas,  IS  ]East, 
141.  Doe  ▼.  Perkins,  9  M.  and  S.  t71, 
but  quare  the  appHcation  of  the  law  In 


the  two  la«t  cases. 

(<0  Per  Bayley,  J.  Hall  d.  Sortees  r. 
Doe,  5  B.  and  A.  689.  Doe  ▼•  Peikint, 
SM.andS.  271. 

(e)  Doe  d«  Atkyni  ?•  Horde,  l 
Bnrr.  60. 

(/)  Co.  Liu.  aso,  b.  note  (1). 


Cjfihe  Writ. 

he  may  elect  tx>  consider  himself  disseised*    So  where  a  person  ofainae  of 

comes  rightfully  into  the  posqession  of  lands^  as  a  termor  for  °^^  dineiain. 

instance,  and  without  doing  any  act  to  render  himself  a  disseisor,     pi^^^, 

lefiises  when  his  title  is  determined  to  restore  the  lands  to 

tbeir  owner,  the  latter  may  elect  to  consider  him  a  disseisor, 

and  may  bring  an  assbe  of  novd^  disseisin  against  him.    But 

where  such  a  person  commits  an  act  amounting  to  a  disseisin, 

as  by  making  a  feoffinent,  this,  as  it  seems,  b  an  actual  disseisin, 

and  the  lessor  will  not  be  allowed  to  elect,  whether  he  will  con^ 

sider  himself  disseised.    For  if  it  were  not  a  disseisin  until  socb 

Section,  then  until  that  lime  a  wrongful  estate  in  fee  would  not 

be  acquired,  and  if  a  fine  were  levied  such  fine  would  be  merely 

▼Old,  and  paries  finii  nihil  habuerunt^  might  be  pleaded  to  it. 

h  hct,  however,  such  fines  after  a  feoffment  have  been  tepe^ 

edly  held  good,  and  the  lessor  will  be  barred  by  non-claun, 

aulas  he  aiter  within  five  years  after  the  levying  of  the  fine,  or 

m 

after  the  expiration  of  the  term,  (a) 

The  effect  of  a  disseisin  is  to  devest  the  estate  out  of  the  clis- 
sdsee,  and  vest  it  in  the  disseisor,  leaving  nothing  in  the  former 
bat  the  mere  right  and  a  right  of  entry.  The  remedy  of  the  dis* 
seisee  is  therefore  by  ejectment,  or  other  possessory  action  within 
twenty  years^  or  by  a  writ  of  entiy  or  of  right  afterwards,  accord* 
ing  to  the  drcumstences  of  the  case. 

With  regard  to  strangers,  the  disseisor  immediately  becomes 
the  proper  tenant  to  the  precipe  in  any  actions  brought  by 
them.  (6) 


An  assise  of  novel  disseisin,  which  is  a  possessory  remedy,  lies  where  an  aaslae 
where  a  man  has  been  disseised,  or  chuses  to  admit  himself  dii^  of  novel  dis- 
seised of  lands,  tenements,  or  hereditaments.    It  is  so  called  be-  ^^^  ^^^' 
cauae  the  justices  in  eyre  used  to  go  their  circuit  every  seven 
years,  and  no  assise  wis  allowed  to  be  taken  before  diem  upon  a 
dissciflin  committed  previously  to  their  kst  circuit,  such  disseisin 
being  called  an  ancient  disseisin,  in  opposition  to  the  novel  or 
recent  disseisins,  (c)    This  action  was  a  highly  beneficial,  and  * 
fiinneriy  a  very  fi^quent  remedy.    From  the  celerity  of  the  pro- 
ceedings adopted  in  it,  it  was  said  to  be  nummefesiinum,  and  it 

(c)  Wlnley  ▼.  TUkard,  S  Lev.  St.        (h)  Bredlman's  Case,  6  Rep.  bS,  b. 
1  Vest.  S41,  S.  C.  Mr.  BaUeft  note,        (c)  Co.  Litt.  153,  b. 
Cm.  Litt.  390,  b  (1). 
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of  anise  of       was  the  Only  writ  by  which^  at  common  law,  the  demandant  re« 

novel  dineiiin.    covered  not  only  the  land  itself^  but  Ukewise  damages  from  the 

time  of  the  disseisin  done,  (a)  Assise  can  only  be  maintained  dur- 
ing the  life  of  the  disseisor^  who  must  be  named  in  the  writ,  which 
may  otherwise  be  abated,  {b)  In  modern  practice,  the.  assise  of 
novel  disseisin^  has  been  entirely  superseded  by  the  action  of 
ejectment  It  continued  for  some  time  in  use  as  a  remedy  in 
cases  of  ousters  of  freehold  offices  (c) ;  but  at  present  assumpsit 
'  for  money  had  and  received,  is  the  usual  form  of  action  to  try  the 
right  to  an  office,  (d) 

By  whom  The  following  persons  may  have  an  assise  of  novel  disseisin. 

brought.  Tenant  in  fee-simple,  fee-tail,  or  for  life,  {e)    Tenant  by  elegit^ 

by  the  express  words  of  the  statute  of  Westminster  S,  c.  18, 
and  by  the  equity  of  the  statute,  his  executors  or  administra- 
tors, if)  So  tenants  by  statute  merchant  and  statute  staple,  by 
particular  enactment,  (jg)  And  if  tenant  by  elegit,  &c.  be  dis- 
seised, the  tenant  of  the  freehold  may  likewise  have  an  as- 
sise (A),  and  upon  the  recovery  of  one,  the  writ  of  the  other  shall 
be  abated,  (t)  If  a  tenant  for  years  or  at  will  be  ousted,  or  if 
the  latter  grant  the  possession  to  another  who  enters,  the  lessor 
may  have  an  assise,  (k)  In  these  cases  it  will  be  observed,  that 
the  plaintiff  has  an  actual  seisin,  sufficient  even  to  make  a  pos^ 
sessio/ratris  (Z),  but  where  the  plaintiff  has  only  a  seisin  in  law, 
he  cannot  maintain  assise,  (m)  Thus  the  heir  on  the  death  of 
his  ancestor  cannot  maintain  an  assise  against  an  abator,  before 
actual  entry  (n) ;  though  if  the  ancestor  had  leased  for  years  and 
died,  and  the  lessee  had  been  disseised,  the  heir  might  then 
have  had  assise,  (o)  An  assise  will,  however,  lie  upon  an  entry 
in  law,  as  where  the  plaintiff  for  fear  of  bodily  harm  dares  not 
enter  upon  the  land,  but  makes  claim  as  near  to  it  as  he  dares ; 
such  claim  will,  however,  only  vest  the  seisin  in  him  for  his  own 

« 

(«)  Bract.  186,  b.   S  Inst.  t84,  fee  (Jk)lRol.  Ab.STl,  1.4,8, 1«.  Cnim-. 

pof  t,  in  **  Damages."  well  ?.  Andrews,  Dyer,  S55,  a.   Keilw. 

(6)  See  post.  109,  b. 

(e)  See  Lilly's  Reports  in  Assise.  (I)  Watk.  on  Desc.  49,  before  admit- 

(d)  Boyter  ▼.  Dodswortb,  6  T.  R.  tance,  an  heir  copyholder  cannot  have 

683.  a  plaint  in  natnre  of  an  assise.    Co. 

(«)  F.  N.  B.  177.  A.     Com.  Dig.  Copyh.s.4. 

Assise.  (B.  4.)  Booth,  863.  (tn)  Litt.  s.  681.    Gilb.  on  Rents, 

(/)  2  Inst.  396.  108. 

(g)  F.  N.  B.  178  G.  (fi)  1  Rol.  Ab.  271,1. 10.  Keilw.l09,b. 

(h)  1  Rol.  Ab.  vru  L  6.  (•)  Keilw.  110,  a.    1  Rol.  Ab.  S70, 

(«)  Hale's  Note,  F.  N.  B.  178  G.  1. 46. 
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mdTUitage,  for  if,  pending  the  assise,  he  makes  claim,  it  will  not    Of  assise  of 
abate  die  writ,  which  would  be  the  consequence  of  an  entry  in  ^°^^^  disseisin. 
deed,  (a)    A  tenant  for  years,  or  other  person  who  has  not  a 
fieehold  interest  (except  tenant  by  elegit,  &c.)  cannot  maintain 
of  novel  disseisin.  (6) 


An  assise  must  be  brought  against  the  tenant  of  the  freehold.  Against  whom. 
Aough  it  is  sufficient  if  he  be  seised  of  the  freehold  in  law.  (c) 
1i  tbe  disseisor  be  -not  tenant,  the  writ  ought  to  be  brought 
agaiDst  the  tenant  and  the  disseisor  also,  for  unless  the  disseisor 
be  named  in  the  writ  it  will  abate,  (d)  If  the  tenant  was  not  known 
it  might  formerly  have  been  brought  against  the  pernor  of  the 
pcofits  within  a  year  after  his  title  commenced,  but  it  might  have 
been  brought  against  the  disseisor  at  any  time  during  his  life,  if 
he  was  pernor  at  the  time  of  the  writ  purchased,  {e) 

When  an  assise  of  novel  disseisin  is  brought  for  a  rent  sendee, 
it  is  snflbaent  to  make  the  tenant  or  pernor  of  the  rent  and  the 
dinrisor  defendants.  (/)  But  where  a  rent  is  against  common 
light,  as  a  rent-charge,  or  rent-seek,  it  is  necessary  to  name  all 
die  tenants  of  the  land  out  of  which  the  rent  issues,  {g)  So  also 
ia  asdse  of  common,  (h) 

An  asdse  for  tithes  by  stat  S2  Hen.  8,  c.  7,  s.  7,  may  be 
faioaght  against  the  pernor  without  naming  the  terre  tenant.  (») 

At  common  law  there  were  only  two  forms  of  the  writ  of  ^°'  ^^^^' 
of  novel  disseisin,  the  assise  de  Ubero  tenemento,  and  the 
de  eammunid  pofturce.  The  former  writ  was  appUcable 
to  a  disseisin  of  houses,  land,  rent,  and  other  things  which  lay 
in  render,  and  which  might  be  demanded  in  apracipe  quod  red' 
dot;  die  latter  writ  was  allowed,  although  for  the  recovery  of  in- 
corporeal property,  in  consequence  of  the  grievance  to  the  free- 
hold, which  would  have  ensued,  if  the  tenant  had  been  deprived 
of  his  common  of  pasture  for  supporting  his  beasts;  but  for  pro- 
fits aprender,  which  are  said  by  Sir  Edward  Coke  to  consist  in 
eoISgendo,  hahendo,  recipiendo,  et  exercendo^  no  assise  of  novel 

(«)  Co.  litt.  S5S,  b.  (/)  F.  N.  B.  178  D.  Br.  Ab.  Assise, 

(4)  Br.  Ab.  Darr.  preieDtm.  2  Com.  S30.    Jointenants,  62.    Booth,  263. 

1%.  Atute, (B.  5).  (g)  Dyer,  SI,  b.  84,  a.    Br:  Ab.  As- 

(c)  Con.  Dig.  A  n.  (B.  6.)  Booth,  263.  sise,  330.    F.  N.  B.  178  D.    Gilb.  on 

litt.  f.  681.  Rents,  58,  133.    Brediman*8  Case,  6 

(O  O.  N.  B.  160,  al    Br.  Ab.  Ai-  Rep.  58,  b. 


Stb.    Booth,  263.  (/»)  Tyrlogbam's  Casfe,  4  Rep.  37,  b. 

(•)  Stmt.  1 R.  2,  c  9.    4  Hen.  4,  c.  7.         («)  Dean  and  Ch.  of  Bristol  v.  Cterke, 
Dig.  Attiae,  (B.  6).  See  ante,  p.  8.     Dyer,  84,  a.   Com.  Dig.  Anise,  (B.  6). 

F 
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Of  Real  Actions. 


Eitovera,  &c. 


Offices. 


Of  assise  of      disseisin  lay  at  common  law,  but  the  party  was  driyen  to  his  quod 
novel  disseisin,  pertnittat,  which  was  a  tedious  remedy  and  could  not  bfe  had  by 

one  who  was  only  tenant  for  life,  (a) 

In  order  to  remedy  this  inconvenience,  it  was  enacted  by  the 
statute  of  Westminster  2,  13  Edw.  1,  c.  S5,  that  an  assise  of  novel 
disseisin  shall  lie  for  estovers  of  wood,  profits  to  be  taken  in 
woods  by  gathering  nuts,  acorns,  and  other  fruits,  for  a  corody 
for  delivery  of  com  and  other  victuals  and  necessaries  to  be  re* 
ceived  yearly  in  a  place  certain,  toD,  tronage,  passage,  pontage, 
pawnage,  and  such  like,  to  be  taken  in  places  certain,  keeping  of 
parks,  woods,  forests,  chases,  warrens,  gates,  and  other  buli- 
wicks,  and  also  for  offices  in  fee.  (6) 

With  regard  to  offices,  this  statute  is  only  made  in  affirmance 
of  the  common  law.  (c)  At  common  law,  KprtEcipe  quod  reddai, 
and  consequently  an  assise,  lay  for  an  office,  since  whatever  may 
be  demanded  in  a  prascipe  quod  reddat,  may  be  recovered  in  an 
assise,  {d)  An  assise,  therefore,  although  the  statute  only  men- 
tions offices  in  fee,  will  fie  for  offices  in  tail,  or  for  life,  as  for 
qfficium  messoris  for  the  life  of  the  grantee,  (e)  So  an  assise 
will  lie  for  the  office  of  filacer  of  the  Common  Pleas,  and  the 
post  where  he  sits  shall  be  put  in  view  (/) ;  for  the  office  of  one  of 
the  clerks  of  the  crown  in  Chancery  (g),  of  a  keeper  of  a  park  (A), 
of  sergeant  at  mace  to  the  House  of  Commons  (t),  and  of  marshal 
of  the  King's  Bench,  (k)  So  for  the  office  of  Chester  herald,  and 
the  recognitors  had  a  view  of  a  funeral  at  Westminster,  at  which 
the  herald  ought  to  attend  (/),  for  the  office  of  sheiifi;  if  granted 
for  life,  and  of  steward,  baili£^  receiver,  or  beadle  of  a  manor  (m), 
and  for  offices  in  the  Admiralty,  spiritual,  or  other  court,  as  well 
as  in  the  courts  of  common  law.  (n)  If  a  man  be  disseised  of  die 
whole  office,  he  shall  have  an  assise  de  officio  cum  pertineniOs, 


(i)  Jehn  Webb's  GiM,  8  Rep.  46,  a. 
Co.  Litt.  159,  a.  S  Inst.  411,  IS,  aiile, 
p.  41. 

(6)  S  Inst.  411.  Jehn  Webb's  Case, 
8  Rep.  46,  b.  Via.  Ab.  Assise,  (A.  S). 
F.  N.  B.  178  F. 

(c)  S  Inst  41S.  Assumpsit  for  mo- 
ney had  and  reeeived  is  now  the  usoal 
action  for  trying  a  right  to  an  oiBca. 
Bat  this  action  only  lies  where  there 
are  certain  fees  annexed  to  the  oflSee, 
aud  not  for  a  mere  gratuity.  Boy ter  ?• 
Dediworth,  6  T.  R.  681. 


(4)  Jdm  Webb's  Case,  •  Rep.  49,  a. 

(e)  Br.  Ab.  Ass.  508.   Fits.  Ab.  Aas. 
t96.    Webb's  Case,  8  Rep.  47,  a. 

(/)  Vans  ▼ .  Jeflferen,  Dyer,  1 14,  b. 

(g)  Br.  Ab.  Assise,  95. 

(k)  Earl  of  Shrewsbnry  ▼.  Rail  of  Rut- 
land, t  Brownl.  2f9. 

(0  Cragge  ▼.  Norfolk,  ft  Lev.  IfO. 

Ik)  SaTier  ▼.  Lenthall,  1  Salk.  8f . 
LiUy  Ass.  93,  S.  C. 

(I)  Parson  ?.  Knight,  ft  Brownl.  f  68. 
(m)  Jehn  Webb's  Case,  8  Rep.  47,  a.  ^. 

(a)  S  Inst.  41S. 


qfihe  Writ. 
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Frequent  dis- 
tress. 


bat  if  he  be  duBeised  of  a  parcel  only,  he  may  have  an  assise  for    Of  assise  of 
that  paroeL  (a)    The  pkintiff  m  assise  for  an  office  must  have   °.°^^'  disseisin. 
had  an  actual  sdsin,  as  in  ptjier  cases.  (6) 

It  18  said  that  the  master  of  an  hospital  cannot  maintain  an 
aoise  for  his  office,  because  he  is  not  sole  seised,  (c)  An  assise 
of  novel  disseisin  will  not  lie  of  an  office  of  charge  merely,  and 
no  profit;  but  in  assise  for  an  ancient  office,  it  is  not  necessary  to 
stite  that  there  is  any  fee  or  profit  belonging  to  it,  which  should 
it  seems  be  shewn  in  assise  for  a  new  office,  (d) 

There  is,  it  is  said,  one  case,  in  which  a  man  may  have  an  as- 
sise of  novel  disseisin  at  common  law,  though  he  is  himself  seised 
of  die  freehold  of  the  land  at  the  time  of  action  brought.  This 
is  when  the  lord  so  firequendy  distrains  his  tenant,  that  the  latter 
oumot  manure  his  lands,  or  in  the  words  of  Sir  Edward  Coke,  is 
diascised  of  the  quiet  enjoying  of  his  lands,  je)  In  ancient  times, 
it  appears,  that  a  wrongful  distress  in  some  cases  constituted  an 
abeohite  diaseiain  of  the  land,  if  the  tenant  was  wholly  deprived 
of  die  use  and  enjoyment  of  the  premises,  if)  But,  where  the 
wraqgfiil  distress  did  not  absolutely  deprive  the  tenant  of  the 
use  of  the  land,  it  appears  to  have  been  considered  as  a  trespass 
enly.  (g)  An  assise  of  movent  f6it$  distresse,  as  it  is  called,  does 
not  fie  for  homage  or  fealty,  the  distress  for  which,  it  is  said,  can- 
not be  excessive,  {h) 

Before  the  statute  of  Westnunster  2,  an  assise  of  common  Assise  of  com 
lay  ooly  for  common  of  pasture,  and  not  for  any  other  species 
of  common,  nor  was  there  any  writ  in  the  Register  for  com^ 
mon  of  piscary,  turbary,  &c.  (t),  but,  by  the  statute  of  West- 
ininster  2,  an  assise  may  be  brought  for  common  of  piscary^ 
tmlmy,  and  the  like  commons  appendant  to  freehold,  or  with- 
out a  ficeehold  by  special  deed,  for  term  of  life  at  least,  (k)  Where 
a  eonoDon  has  been  inclosed  above  twenty  years,  a  commoner's 


mon. 


(c)  fSts.Ab.Plaiiit,fS.  Jehu  Webb's 
Cm,  8  Rep.  49,  b. 

(f)  Yin.  Ab.  Aasise,  (BX 

(c)  FUUips  ▼.  Bury,  1  L.  Eaym.  9. 
ST.  R*  S5ft,  bot  tee  Haas's  Case,  11 
lep.  99,  b.    €oTeDey's  Case,  Dyer, 


{d}  Jdio  Webb's  Case,  8  Rep.  49,  b. 
nn.  Ab.  Awse,  296,  per  Shard.     2 
41«. 


(«)  S  Inst.  414.  Jeha  Webb's  Case, 
8  Rep.  50,  a.  Bevil's  Case,  4  Rep.  11, 
b. 

(/)  Bractoo,  169,  a. 

(g)  Bract.  n7,  a.  1  Reeve's  Hist. 
338 

(Jk)  Br.  Ab.  Assise,  291. 

(<)  Jehn  Webb's  Case,  8  Rep.  48,  a. 

Ik)  2  Inst.  412.  2  Reeve's  Hist  204. 
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Of  Real  Actions. 


Of  assise  of      right  of  entry  is  gone  {a\  and  he  must  resort  to  his  assise  of 

novel  disseisiD.    common.  (6) 

Tithes,  &c.  By  statute  3S  Hen.  8^  c.  7,  s.  7,  an  assise  of  novel  disseisin 

Kes  for  a  parsonage,  vicarage,  portion,  pension,  tithes,  and  other 
profits  ecclesiastical  or  spiritual  in  temporal  hands,  (c) 

An  assise  does  not  lie  of  a  service  omitted,  as  of  suit  to  a 
mill,  though  it  lies  of  toll  to  a  mill,  and  of  toll  thorough,  toll 
traverse,  and  toll  turn.  Nor  does  it  he  for  homage,  nor  for  an 
annuity  or  pension,  nor  for  a  way  over  land,  which  is  an  ease- 
ment, and  for  which  a  quod  pemdttat  Kes.  (d) 

In  what  court.  The  rule  in  the  Register,  with  regard  to  the  court  in  which  as- 
sises of  novel  disseisin  should  be  brought,  is  as  follows ;  all  as- 
sises of  novel  disseisin  and  mortd' ancestor ,  which  happen  widin 
the  county  in  which  the  Common  Pleas  sits,  shall  be  returnable  in 
that  court ;  and,  if  the  King's  Bench  sit  in  another  county  than 
the  Common  Pleas,  then  all  the  assises  m  the  county  in  which 
the  King's  Bench  sits  shall  be  returnable  therein  (e),  *'  but,  if 
both  the  courts  are  sitting  in  the  same  county,  the  usage,"  says 
Fitzherbert,  "  is  to  bring  the  assise  in  the  King's  Bench  or  Com- 
mon Pleas  at  pleasure,"  though  he  adds,  that  '^  this  is  against 
the  rule  in  the  Register."  (/)  The  proper  course,  in  such  case, 
seems  to  be  to  bring  it  in  the  Common  Pleas,  (g) 

By  Magna  Charta,  c.  12,  assises  are  directed  to  be  taken  in 
then*  proper  counties.  (A)  At  common  law,  if  a  man  has  com- 
mon in  Umd  in  one  county,  appendant  or  appurtenant  to  land  in 
another  county,  and  he  is  disseised  of  his  common,  he  inay  have 
an  assise  in  confinio  comitatus,  that  is,  he  may  issue  a  writ  to  the 
•sheriff  of  fetich  county,  upon  which  it  appears,  that  only  one  as- 
sise is  to  be  arraigned,  (e)  So  of  a  nuisance  done  in'  one  county 
to  lands  lying  in  another  county^  the  like  assise  lay  at  common 
law ;  and  the  same  mode  of  proceeding  is  given  by  statute,  7  R. 
S,  c.  10,  in  cases  of  a  rent  issuing  out  of  lands  in  several  coun- 
"^s,  where,  although  the  plaintiff  has  several  writs  of  assise,  he 
may  make  his  plaint  of  the  whole  rent  in  either  county,  {k) 


In  what  county. 


(a)  Hawke  ▼.  Bacon,  2  Taunt.  159. 
(6)  Creach  ▼.  Wilmot,  S.Taont.  160, 
note* 

(c)  Co.  llit.  159,  a. 

(d)  Jeha  WebVs  Case,  8  Rep.  46,  b. 
1  Rol.  Ab.  S70.    Booth,  265. 

(e)  Reg.  Br.  196,  a.    Vin.  Ab.  As- 


sUe,  (S). 

(/)  F.  N.  B.  177  B. 

(jf)  Br.  Ab.  Mortdaoa.  60. 

(h)  t  Inst.  24. 

(0  F*  N.  B.  180  A.    Bnlwei^  Case> 
7  Rep.  S,  b.    Booth,  265. 

(fc)  Co.  Litt.  154,  a. 


Of  the  WrU.  G9 

The  origiiial  writ  of  assise  of  novel  disseisin  comxaences  with  a  Qf  assise  of   , 
complaint  of  the  disseisin  done,  and  commands  the  sheriff,  that  he  ^^^^  disseisin. 
caase'the  land  to  be  res^ized,  of  the  chattels  that  within  it  were  Form  «f  the 
takeiiy  and  the  same  with  the  chattels  to  be  in  peace,  &c.  until  the  writ. 
arriyal  of  the  justices  of  assise,-  and,  in  the  meantime,  to  summon 
a  jury  to  riew  the  premises,  and  to  make  recognition,  &c.  (a)  It  ap- 
pearsy  that  even  in  the  time  of  Bracton,  the  command  to  reseize 
die  lands  and  goods  was  matter  of  form,  and,  that  if  the  disseisor 
wasted  or  carried  them  away,  the  disseisee  was  to  recover  their 
vahe  in  damages.  (6) 

At  common  law,  as  already  stated,  there  were  only  two  forms  qf 
die  writ  of  assise  of  novel  disseisin,  the  assise  de  libero  tenemenio, 
and  the  assise  de  commumA  pcutura.  And,  when  an  assise  i^ 
hfou^t  for  a  disseisin  of  a  profit,  .&c.,  under  the  statute  of 
Westm.  2,  or  for  an  office,  or  for  tithes,  or  by  tenant  by  elegity 
Ac,  the  form  of  the  writ  de  libero  tenemento  is  still  preserved, 
and  the  allegation  of  the  disseisin  is  general,  that  the  defendant 
has  disaeised  tiie  plaintiff  of  his  freehold,  &c.,  but  the .  plaint 
BBist  state  the  facts  truly,  (c) 

An  assise  of  novel  disseisin  being  founded  upon  a  tort,  and  no 
title  being  made  in  the  writ,  the  plaintiff  may  sue  in  one  writ 
for  lands  which  came  to  him  by  several  tides,  (d) 

The  proceedings  in  an  assise  of  novel  disseisin  are  very  expe^^ 
ditioaa.  The  writ  itself  is  an  attachment,  upon  which  the  sheriff 
attaches  the  defendant  to  appear  at  the  return,  and,  upon  niMl 
letnmedy  or  upon  the  defendant  being  attached,  and  making  de- 
fiudt,  the  assise  is  taken  by  default.  The  defendant  cannot  be 
essoigned^  but  it  seems  that  the  plaintiff  may.  The  defendant 
flay  vouch,  if  the  vouchee  is  ready  to  enter  immediately  into  the 
warranty.  Receit  lies,  and  a  view  is  given  to  die  recognitors, 
hat  not  to  the  party.  Aid  does  not  lie,  unless  of  the  king,  or  of 
a  party  to  die  writ.  Summons  and  severance  lies.  Damages 
and  costs  may  be  recovered,  and  judgment  may  be  given  either 
m  hanky  or  at  mnprius.  {e) 


(«)  Plowd.  tta,  «.    Booth,  2tO.  sise,  (B.  8). 

(h)  Bnct.  179,  b.    1  Reeve's  HUt.         (d)  Buckmere's  Cmc,  8  Rep.  88,  b. 


Com.  Dig.  ActioD,(G).     Vin.  Ab.  As- 
(O  Deaa  lad  Ch.  of  Bristol  ▼.  Clarke,     sise,  (T). 
Dyer,  ae,  b.  Webb's  Cve,  8  Rep.  48,        (€)  See  post,  under  the  proper  heads, 
a.    Co.  Lift.  1599  ••    <>»■•  I^iS*  ^ 
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Of  redineisiD.  In  Order  to  prevent  frequent  and  vexatious  disseisins,  it  is  en<- 
'  acted  by  the  statute  of  Merton,  30  Hen.  8,  c,  3,  that  '*  if  any 
have  been  disseised  of  their  freehold,  and  before  the  justices  in 
eyre,  have  recovered  seisin  by  assise  of  novel  disseising  or  by 
confession  of  them  who  did  the  disseisin,  and  tiie  disseisee  has 
had  seisin  delivered  by  the  sherifi^  if  tiie  same  disseisors,  after 
the  circuit  of  the  justices,  or  in  the  meantime,  have  disseised  die 
same  plaintiff  of  die  same  freehold,  and  thereof  be  convict,  they 
shall  be  forthwith  taken  and  committed,  and  kept  in  the  king's 
prison,  until  the  king  has  discharged  them  by  fine,  or  by  some 
other  mean.  And  this  is  the  form  how  such  convict  persons 
shall  be  punished.  When  the  plaintiffs  come  into  the  court  of 
our  lord  the  king,  they  shdl  have  tiie  king's  writ  directed  to  die 
sheriff,  in  which  must  be  contained  the  plaint  of  disseisin  framed 
upon  the  disseisin.  And  dien  it  shall  be  commanded  to  die 
sherifl^  that  he,  taking  widi  him  the  keepers  of  the  pleas  of  the 
king's  crown,  and  other  lawfiil  knights,  in  his  proper  person, 
shall  go  into  the  land  or  pasture  whereof  die  plaint  hadi  been 
made,  and,  that  he  make  before  them,  by  the  first  jurors,  and 
other  neighbours  and  lawful  men,  diligent  inquisition  thereof; 
and,  if  they  find  him  disseised  again,  (as  before  is  said)  then  let 
him  do  according  to  the  provision  before  mentioned.  Bu^  if  it 
be  found  otherwise,  the  plaintiff  shall  be  amerced,  and  the  odier 
shall  go  quit.  Neitiier  shall  the  sheriff  execute  any  such  plaint 
without  special  commandment  of  the  king.  In  the  same  manner 
shall  be  done  to  them  that  have  recovered  their  seisin  by  assise 
of  mortd ancestor y  and  so  shall  it  be  of  all  lands  and  tenements 
recovered  in  the  king's  court  by  mquests,  if  they  be  disseised 
after  by  the  first  deforceors,  against  whom  they  have  recovered 
,  anywise  by  inquest."  (a) 

Though  the  statute  only  speaks  of  justices  in  eyre,  yet  as* 
sises  taken  in  the  King's  Bench,  the  Common  Pleas,  or  befoie 
justices  of  assise,  are  within  it. (6)  The  branch  of  die  statute 
relating  to  redisseisins  does  not  extend  to  an  assise  of  mortdCa^ 
cestor,  darrein  presentment,  or  Juris  utrum  ;  but  upon  a  recovery 
in  redisseisin,  and  a  fresh  disseisin  afterwards,  another  writ  of 
redissebin  lies,  (c)  When  the  first  recovery  has  been  upon  a 
plaint  in  the  nature  of  sl  fresh  farce^  according  to  the  custom  of 

(a)  2  lott .  82.  F.  N.  B.  188  B.  Com.        (6)  2  Imt.  15.    F.  N.  B.  188  D. 
Dig.  Anbe,  (F).    Co.  litt.  154,  a.  (c)  %  Inst.  83.    F.  N.  B.  189  D. 
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•  city  or  a  boroughi  a  redbseisin  does  not  lie,  for  it  only  lies  of  rediaseuin. 

wheie  the  first  action  was  commenced  by  writ,  (a)    The  statute    

Qsiy  mentions  recoveries  by  assise  (that  is  by  verdict)  and  by 
confession^  but  it  is  extended  to  a  judgment  by  default,  &€*,  by 
the  statute  of  West.  %  c.  26.  (6)  The  plaintiff  must  execute  the 
former  recovery  either  by  being  put  into  possession  by  the  sheriff, 
or  by  entry,  (c) 

Hie  sheriff  is  directed  to  take  the  coroners  with  him,  and 
where  there  are  two  or  more  coroners,  he  ought  to  take  two  at 
least ;  but,  if  there  be  but  one,  it  is  sufficient  within  the  mean- 
ing of  the  statute,  if  he  take  him  (ci),  and  the  sheriff  himself 
must  go  in  his  proper  person,  (e) 

The  clause,  which  provides  that  the  sheriff  shall  make  inquisi^ 
ti<Hi  by  the  first  jurors,  only  extends  to  cases  where  the  recovery 
m  the  first  assise  was  by  verdict,  and  not  where  it  was  on  de* 
Borrer,  &c. ;  if,  in  the  former  case,  all  the  jurors,  or  all  but  one, 
axe  dead^  the  writ  of  redisseisin  is  lost.  (/) 

The  firesh  dissebin  must  be  done  by  the  same  disseisors,  and» 
dierefore,  if  the  former  recovery  be  against  one,  and  he  and 
another  redisseise  the  plaintifl^  the  latter  cannot  have  a  writ  of 
redisseisin,  for  the  new  disseisor  does  not  come  within  the  words 
of  the  statute,  and  the  writ  cannot  be  brought  against  the  recRs- 
aeisor  alone,  because  he  is  jointenant  with  die  other,  and  jointe- 
nancy  in  a  writ  of  redisseisin  is  a  good  plea  (g),  but  a  writ  of  re- 
disadsin  lies  against  a  redisseisor,  and  another  to  whom  he  has 
made  a  feoffinent  since  the  second  disseisin.  (A)  Tenant  by  ele- 
git, or  statute  merchant,  may  have  a  writ  of  redisseisin.  (i)  If 
a  woman  disseises  and  redisseises,  and  marries,  this  writ  lies 
against  her,  and  her  husband  must  be  joined  for  conformity,  but 
he  must  not  be  charged  as  a  principal  actor  in  the  wrong  {k\  and 
husband  and  wife  may  have  a  writ  of  redisseisin,  though  the  ori- 
ginal dissdsin  was  not  done  to  the  husband.  (Q 
It  seems,  that  whatever  a  man  has  recovered  in  an  assbe  of 

(«)  S  loftt.  as.    Co.  litt  154,  a.   F.  {/)  %  Inst.  84.    F.  N.  B.  189  H. 

N.  B.  199  O.  (g)  Co.  liitt.  154,  a. 

i*)  t  TmU  416.    Co.  litt.  154,  a.  (*)  Go.  Utt.  154,  b.    F.  N.  B.  188. 

(«)  %  IiHt*  83.    Co.  LitL  154,  a.  F.    Bnt  aee  Br.  Ab.  KediMduii  1. 

(O  9  IM.  84.    Evaoi  v.  WUkim,  ({)  F.  N.  B.  189 1. 

Bridg.  119.  PeiMOD  ▼.  Knight,  9  Bolst.  (jc)  Moore  ▼•  Vmaey,  Hob.  96. 

93.  (QF.N.B.  ^E.  Co.Iittl54>b 

(«)  Br.  Ab.  Ptfliam.  95. 
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Of  redisseiab.  novel  disseisin^  if  he  is  disseised  agaiiii  he  may  again  recover  in  this 

' writ.  Thus,  it  lies  for  common  of  pasture  or  other  projRtajpreiiifer 

in  the  soil  of  another,  and  of  an  office  or  corody  (a) ;  and,  if  a 
man  recovers  in  an  assise  land  to  which  common  is  appendant  or 
appurtenant,  and  he  is  afterwards  disseised  of  the  common,  a  re- 
disseisin  lies  for  that,  because  it  was  tacitly  recovered  in  the 
former  assise  (6),  and  redisseisin  lies  of  part  of  the  lahds  re- 
covered (c),  and  upon  an  assise  of  nuisance,  (c;!) 

This  writ  is  vicontiel,  and  not  returnable,  but  the  sheriff  acts  as 
judge,  and  gives  judgment.  (^)  Aft;er  the  writ  deUyered,  the 
sheriff  may  warn  the  defendant  to  attend  the  inquest ;  and,  if  he 
does  not  appear,  pr  appears,  and  pleads  nothing,  the  inquest  shall 
be  taken,  (f)  By  the  statute  of  Marlbridge,  52  H.  3,  c.  8,  the  de- 
fendant shall  not  be  deUvered  without  the  king's  precept  upon  a 
fine  paid ;  and,  if  the  sheriff  deUvers  him  otherwise,  he  shall  be 
amerced;  the  sheriff,  therefore,  gives  judgment,  that  he  be  taken 
and  detained  until  delivered  by  mandate  of  our  lord  the  kin^ 
and  the  record  is  then  removed  by  certiorari  into  the  King's 
Bench,  where  the  defendant  b  fined,  and  has  a  writ  for  hb  de- 
livery (j^),  or  he  may  have  an  habeas  corpus,  {h) 


A  writ  of  post  disseisin  which  lies  where  there  is  a  recovery 
Of  post  dissei-  in  mortfT ancestor  or  any  other  real  action,  (redisseisin  lying  only 
*"^«  after  a  recovery  in  assise  of  novel  disseisin  and  of  nuisance,)  is 
given  after  verdict  by  the  statute  of  Merton,  c.  3,  and,  after  de- 
fault, reddition,  &c.,  by  the  statute  of  Westminster  2,  c.  26.  (i) 
If  a  man  recovers  lands  or  tenements  in  value  against  the  vouchee 
in  a.  praecipe  quod  reddat  by  default,  and  has  execution,  and  the 
vouchee  disseises  him  of  the  same  lands,  he  may  have  a  writ  of 
post  disseisin  against  the  vouchee,  {k)  A  writ  of  post  disseisin 
must  be  brought  by  those  who  first  recovered,  or  by  some  of 
them,  of  the  land  which  was  recovered,  or  part  thereof,  against 
those  or  some  of  them,  against  whom  the  recovery  was  had.  (Q 

(a)  F.  N.  B.  IBS  L,  B.  (jg)  t  Inst.  115.    F.  N.  B.  190  F. 

(6)  Co.  lilt.  154.    F.  N.  B.  189  F.  {k)  Somerfield  ▼.  StantOD,  Noy,  11. 

(e)  F.  N.  B.  18S  O.  Thatcher's  Case,  Com.  Dig.  Assise,  (F.  ^), 

Goldsb.  76.  (t)  2  Inst.  84,  41 6.    F.  N.  B.  190  A. 

(<0  F.  N.  B.  189  A.  (k)  f .  N.  B.  190  C. 

(«)  %  Inst  83.  (0  F.  N.  B.  191  A.- 
(/)  Com.  Dig.  Assise,  (P.  %). 
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It  is  sakl^  that  if  a  man  loses  lands  by  de&ttlt  or  reddition  in'a  of  po«t  dusei- 
prtstdpe  quad  reddat,  and  afterwards  disseises  the  recoveror,  and  wn.  ^ 

makes  a  feaffment  in  fee,  or  for  Kfe,  to  another^  the  recoveror 

may  have  a  post  disseisin  against  him  who  disseised  him  again, 
ahhoiigh  he  be  not  tenant  of  the  land ;  for,  in  a  writ  of  post 
difls^sin,  the  demandant  has  not  judgment  to  recover  the  land, 
bat  the  sheriff  restores  him  to  the  possession,  if  he  finds  the  dis- 
&c.(a) 

writ  is  vicontiel,  and  not  returnable,  but  the  sheriff  holds 
the  plea,  and  gives  the  judgment  (6),  and  the  proceedings  are 
die  same  as  in  a  writ  of  redisseisin.  (e) 

Whm  a  man  was  imprisoned  for  a  redisseisin  or  post  dis- 
seisin upon  the  statute  of  Merton,  he  could  have  obtained  his 
liberty  by  the  writ  de  homine  replegiando,  but  by  the  statute  of 
Maribridge,  c.  8,  it  is  enacted,  that  he  shall  not  be  delivered 
without  special  commandment  of  the  king,  and  shaU  make  fine 
widi  the  king  for  his  trespass.  Upon  this  statute,  therefore,  he 
must  remove  the  record  into  the  King's  Bench  by  certiorari^ 
where,  having  made  fine,  he  is  to  have  a  writ  for  his  delivery, 
redtiDg  the  special  matter,  which  is  the  commandment  meant  by 
the  act.  (d)  If  the  sheriff  delivers  a  redisseisor  contrary  to  this 
statute  he  may  be  amerced,  (e) 

The  statute  of  Westminster  2,  c.  36,  gives  double  damages 
both  in  redisseisin  and  post  disseisin.  The  jury  find  the  single 
damages,  and  the  court  doubles  them.  (/) 

If  the  sheriff  neglects  to  execute  the  writ  of  redisseisin  or  post 
disseisin,  an  alias  and  pluries  issue,  and,  if  he  still  refiises,  an  at- 
tachment directed  to  the  coroners,  and,  upon  that,  distress  infi- 
wte.(g) 

In  a  writ  of  redisseisin  the  tenant  may  plead  in  abatement, 
Ma  jointenancy,  or  in  bar,  as  a  release,  or  die  like,  or  give  it  in 
endeace*{h) 


The  assise  of  nuisance  is  now  entirely  obsolete,  having  been    of  auise  of 
sqperseded  by  the  action  of  the  case.    It  lay  where  a  nuisance 


nnuaiice. 


(•)  F.  K  B.  191  A,  aad  aee  pott,  in  («)  F.  N.  B.  189  C 

«  Una  in  Abatemcat."  (/)  F.  N.  B.  189  C.    S  Imt.  41& 

(l)tIaal.8S.  (r)F.N.B.ia8I,190A. 

<«)  Aote,  p.  7S.  (4)  a  Inst  83.      . 
{d)tl3mLU5.    F.N,B.190F. 
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Of  aMiie  of    wajs  Committed  to  the  freehold  of  the  plaind£^  of  which  he  was 
nuiiaace,     seised  for  life,  in  tail,  or  in  fee.  (a)    It  appears,  that  for  a  mere 
omission,  an  assise  of  nuisance  could  not  be  maintained,  but  the 
plaintiff  was  compelled  to  resort  to  his  action  on  the  case.  (6) 


Of  assise  of         An  assise  of  darrein  presentment  lies  for  tenant  in  fee,  or  in 
dairem  praeru-  ^^^  when  he  or  his  anccstors  have  presented  to  a  church,  and 

.^    the  clerk  has  been  instituted,  and  the  plaintiff  is  afterwards 

hindered  in  presenting  to  the  same  church.  So  it  lies  fi>r-tenant 
for  life,  or  years,  if  he  has  himself  presented,  (e)  This  action 
is  now  entirely  disused,  a  quare  impedit  being  the  proper  re- 
medy for  a  disturbance  in  presenting  to  a  church,  since  that  writ 
may  be  maintained  wherever  an  assise  of  darrein  presentment 
may,  though  the  converse  is  not  true,  (d)  Thus,  a  darrein  pre- 
sentment can  only  be  brought  where  the  plaintiff  or  somd  of  his 
ancestors  have  already  presented  to  the  church,  while  a  quare 
impedit  lies  for  a  purchaser  who  has  never  presented.  («)  So  to 
maintain  a  darrein  presentmeni,  it  is  necessary,  that  the  plaintiff 
should  have  the  same  estate,  or  a  portion  of  the  same  estate,  by 
which  die  former  presentment  was  made  (/),  which  is  not  re- 
quired in  a  quare  impedit.  On  this  account  it  is  tiie  safer  course 
to  bring  a  quare  impedit  upon  any  disturbance,  and*  it  wiD  not, 
therefore,  be  necessary  to  add  any  thing  fiuther  lespectiiig  the 
assise  of  darrein  presentment. 


Of  asBiMof/ttm  Another  species  of  assise  b  the  writ  of  Juris  utrum,  or  as  it  is 
^*^'"^  sometimes  called,  the  assisa  utrum.  It  is  a  writ  of  the  highest 
"*""""~^  nature  tiiat  a  parson  can  have,,  and  is^  therefore,  sometimes 
termed  his  writ  of  right,  (g)  It  lies  for  a  parson  or  prebendary 
at  common  law,  and  by  statute  14  Ed.  3,  stat.  1,  c.  17,  for  a 
vicar  or  warden  of  a  chapel,  &c.,  where  the  lands  or  tenements 
are  aliened  by  his  predecessor,  or  where  a  recovery  is  had  against 

(a)  F.  N.  B.  183 1.    Com.  Dig.  Ao*        (e)  Wats.  Oeif .  Law,  S41,  and  aee 

tion  on  the  case  ibr  Noisance  (B.)(D.  post,  ^  Qiuat  tmpeiUJ* 
1).  (/)  Keilwaj,  118,  b.    Wats.  Glerg. 

(fi)  F.  N.  B.  183  N,iiote  (a).  Law,  241. 

(c)  Wati.  Clerg.  Lmr,  S41.  F.  N.  B.        (jf)  Br.  Ab.  Jwru  Uir.  4.    F.  N.  B. 

31 G.    Com.  Dig.    Qmtr^impedUf  (C).  48, 50  G.  Com.  Dig.  QMore  Imp,  (E.) 

(tf)  Wati.  Clerg.  Law,  241,  «. 
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the  pfedecessor  by  de&ult  or  reddition»  or  by  verdict,  on  his  ne^    Of  aniae  of 
gleet  to  pray  in  aid,  or  after  a  disseisin  to  the  predecessor,  or    i*^  utmm, 
upon  an  abatement  after  his  death.    But,  if  a  recovery  is  by  ac-    — — 
lioii  tried  after  aid  prayer,  and  joinder  in  aid  of  the  patron  and 
tndinary,  or,  if  the  patron  and  ordinary  after  aid,  render  the  huid, 
or  eonfess  the  action,  the  successor  cannot  have  a  juris  tUrum.  (a) 
If  llie  parson  joins  the  ndse  on  the  mere  right,  without  praying  in 
aid,  in  a  writ  of  right,  and  loses  by  verdict,  the  successor,  it  seems, 
cannot  have  a  Juris  uirum.  (6) 

A  paison  may  have  a  possessory  remedy  for  a  disseisin  done  to 
himself;  but,  if  it  was  done  to  his  predecessor,  he  must  resort  to 
^  juris  uhrum.  (e) 

Where  two  prebendaries  make  one  parson  of  a  church,  they 
must  join  in  a  juris  uirumid)^  but,  where  one  man  is  parson  of 
-one  moiety  of  the  church,  and  another,  parsonoftibe  other  moiety, 
then  one  of  them  may  have  a  juris  uintm  alone,  (e)  The  plain- 
tiff in  SL  juris  uirum  should  be  named  parson,  vicar,  &c.,  accord- 
ing to  the  character  In  r^ht  of  which  he  sues;  thus,  a  bishop  who 
binigs  a  Juris  uirum  lor  land  pared  of  a  rectory  annexed  to  the 
huhopric,  should  name  himself  parson.  (/)  One  juris  uirum 
may  be  brought  againrt  several  tenants.  (^) 

The  process  in  this  action  is  a  summons,  and,  if  on  the  return 
of  file  summons,  the  tenant  makes  de&ult,  a  resummons  shall  be 
awarded,  and,  upon  another  defitult,  the  jury  is  taken,  (h)  No 
essoigii  fies  after  appearance,  (i) 

The  writ  of  Juris  uirum  has  become  obsolete,  principally  by 
reason  of  the  disabliii^  statute  of  IS  Eliz.  c  10. 


A  writ  of  assise  o{  mortd* ancestor^  which  is  a  possessory  writ,    q^  ^^^^^  ^^ 
founded  upon  the  possession  of  the  ancestor,  lies  for  the  heir,  mortd'meauyr. 
where  his  father,  mother,  brother,  sister,  uncle,  aunt,  nephew,    — — 
or  meoe,  is  seised  in  fee  of  any  lands,  tenements,  or  rents,  or  of 
a  oorody  issuing  out  of  lands,  and  dies,  being  so  sdsed  on  the 

(«)  F. M.  B. 49, R,  A.  Reg.Br.St,  (/)  F.  N«  B.  50 H,  L 

k    Booth,  ni.  (f)F.N.B.49M,  N. 

(I)  F.  N.  B.  50  D,  contia  after  de-  (&)  F.  N.  B.  50^  K,  bat  see  Co.  Ent 

telt,  FcRw^  Gtie,  6  Rep.  8,  a.  401 ,  a.  where  the  jory  if  taken  without 

(e)  F.  N.  B.  49  B.  a  reranimoiift* 

(rf)  F.  N.  B.  49  O.  (i)  Vide  post. 

(0  F.  N.  B.  49  P. 
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Of  anise  of  day  bf  hifl  or  her  death,  and  a  stranger,  after  such  death  abates,  (a) 
mort^aniMtor,  jf  (;]|e  ancestor  b  seised  at  any  time  of  the  day  on  which  he  dies, 
it  is  sujfficient,  though  he  is  afterwardis  disseised,  for  the  words 
of  the  writ  are,  ''if  he  was  seised  on  the  day  of  his  death*'  (6) ; 
and,  in  one  case,  a  mortd^ancettor  was  held  to  Ue  for  a  younger 
brother,  where  the  eldest  had  been  absent  out  of  the  reafan  for 
several  years,  although  he  was  not  dead,  (c)  As  ejectment  may 
be  brought  by  an  heir-at-law  against  an  abator,  the  writ  otmort- 
iTancestar  has  now  become  useless. 

By  the  statute  of  Gloucester,  6  Ed.  1,  c.  3,  where  a  tenant  by 
the  curtesy  aliens  his  wife's  inheritance,  and  dies,  the  heir  of  the 
wife  shall  hay^  an  assise  of  martiTancestar  (d),  unless  he  has  assets 
by  descent  from  the  tenant  by  the  curtesy,  and  this  as  well  where 
the  wife  was  not  seised  of  the  lands  on  the  day  of  her  death,  as 
where  she  was  so  seised.  At  common  law,  confirmed  by  the  sta* 
tute  of  Gloucester,  c.  6,  if  the  ancestor  dies,  leaving  several  heirs 
not  in  the  same  degree,  as  aunt  and  niece,  they  may  join  in  a  writ 
of  fnartd'ancesior,  and,  if  one  of  the  heirs  is  entitled  by  propin- 
quity to  this  writ,  it  is  immaterial  however  remote  the  other  be.  (e) 
It  is  necessary,  however,  that  the  right  upon  which  the  several 
heirs  are  suing  should  descend  from  one  and  the  same  ancestor, 
for  otherwise  they  must  sue  severally,  as  for  instance,  if  two  co- 
parceners die  seised,  and  a  stranger  abates,  the  daughter  of  the 
one,  and  the  granddaughter  of  the  other  cannot  recover  in  one 
writ  of  mortd'ancestor,  but  the  daughter  must  bring  an  assise  of 
morid^dncestor,  axui  the  granddau^ter  a  writ  of  aiel.  (/)  So  if 
two  coparceners  are  disseised,  and  one  has  issue,  and  dies,  the 
aunt  and  the  niece,  i.  e.  the  surviving  coparcener  and  the  issue 
of  the  deceased,  cannot  join  in  a  writ,  for  they  have  not^one  right, 
and,  therefore,  they  must  have  several  actions,  but,  when  they  have 
recovered,  they  shall  hold  again  in  coparcenary,  (g)  The  statute 
of  Gloucester  extends  to  heirs  in  gavelkind,  (h)  If  the  aunt  and 
the  niece  bring  a  martd' ancestor  on  the  dying  seised  of  the  fiither 

(a)  F.  N.  B.  195  C,  D.   Booth,  206.  medon,  entry,  &c.  are  within  the  ita- 

Com.  Dig.  Anise,  (C.  1).    S  Inst.  400.  tute,  2  Inst.  293. 

(6)  F.  N.  B.  195  D.    Br.  Ab.  Coti-  («)  2  Init  SOT,  8.    Co.  litt  164,  a. 

nge,  1.  Thel.  Dig.  1.  2,  Ca  l. 

(c)  F.  N.  B.  196  L.    Com.  Dig.  At-  (/)  2  Intt.  508.    Co.  Litt.  164,  a« 

,  (C.  1).  ante,  p.  7* 


(d)  F.  N.  B.  196  E.    2  Inst.  292,  3,        (jf)  2  Inst  SOS. 
and  other  aetioni,  as  wilti  of  light,  for-        (k)  Ibid. 
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of  the  one,  and  the  grandfather  of  the  other,  and  the  aunt  is    Of  aBsiM  of 
sunmoned  and  severed,  yet  the  niece  may  proceed  and  recover  *'^^'^"*^*'*^* 
a  moiety,  (although  alone  she  could  not  have  had  a  writ  of  fnort- 
famcesior,)  because  the  writ  was  rightly  commenced,  and,  when 
die  niece  has  recovered,  the  aunt  may  enter  and  enjoy  the  moiety 
with  her.  (a) 

If  the  ancestor  is  seised  in  tail,  remainder  to  himself  in  fee, 
■od  dies  without  issue  of  his  body,  and  a  stranger  abates,  a  writ 
of  morid'ancestor  will  not  lie,  as  it  is  said,  because  the  ancestor 
was  not,  according  to  the  words  of  the  writ  "  seised  in  his  de- 
nesne  as  of  fee,  the  day  whereon  he  died."  (6)  And  so  it  is 
said*  that  if  two  men  are  seised  to  them  and  to  the  heirs  of  one 
of  them,  and  he  who  has  the  fee  dies,  and  then  the  other  dies, 
the  heir  of  the  former  shall  not  have  a  writ  of  mortd'ancestar, 
because  ihe  fee  was  never  executed  in  possession,  (c)  A  mart' 
daneetior  lies  only  on  the  death  of  the  ancestor  within  the  de- 
grees which  have  been  mentioned ;  out  of  those  degrees  a  writ 
of  aiel,  besaielf  tresaiel,  or  cosinage,  lies  according  to  the  nature 
of  Ihe  case,  and,  if  a  mofidancestor  be  brought,  die  matter  may 
be  pleaded  in  abatement,  (d)  So  mortd ancestor  is  only  sustain- 
able on  a  disseisin  or  abatement  by  a  stranger ^  for,  if  the  injury 
be  committed  by  a  parcener,  a  m^er  obiit  lies  (e),  the  form  of 
the  writ  of  mortdancestor  rendering  it  inapplicable  inter  can^ 
jwneias  personas,  as  privies  in  blood  (/),  and  this  rule  holds 
e?en  between  bastard  eigne,  and  muUer  puisne,  (g) 

Before  the  statute  of  wills  a  writ  oimortd* ancestor  did  not  He 
where  lands  were  devisable  by  will,  because,  by  operation  of  the 
wiD,  the  right  and  title  might  be  in  another,  who  was  not  heir, 
and  the  plaintiff  although  he  proved  the  points  of  the  writ,  viz., 
that  his  ancestor  died  seised,  and  that  he  was  his  next  heir,  might 
yet  not  be  entitled  to  recover,  {h)  Hence  it  should  appear,  that 
sinoe  the  statutes  of  3S  Hen.  8,  and  12  Car.  S,  whereby  all  lands 
are  rendered  devisable,  the  writ  of  mortdaneestor  has  become 

(«)  Md,  and  see  poet,  in  ^  Sommont        (d)  Vide  poet,  in  "  Fleet  in  Abate- 
'  ment." 


(*)  F.  N.  B.  196  K.    Com.  Dig.  As-        (e)  F.  N.  B.  196  L,  and  see  in  <<  Na- 
(C  1,)  bat  sncb  seinn  is  safficieut     per  Obiit,"  post. 


a  writ  of  right.    Co.  Utt.  (/)  Co  litt.  Ut,  a. 

Stl,  a.  aate,  p.  tS.  (g)  Go.  Litt.  944,  b, 

(€)  Br.  Ak  Hortd.  59,  see  Ce.  litt.  (h)  F.  N.  B.  196 1.  9  BL  Com.  187. 
fsi,  a. 


78  Of  Real  Actions. 

Of  aasue  of    totally  usefesB,  and,  that  where  an  ejectment  cannot  be  brought, 
*'''^*^'^*  recourse  must  be  had  to  a  writ  of  entry  mr  abatement,  (a) 

The  process  in  mortd*ancestor  is  summons  and  resummonSj 
and  then  the  assise  may  be  taken  by  default  The  demandant 
and  tenant  may  be  essoigned  before  appearance,  but  not  after- 
wards. A  view  lies  by  the  jury.  Voucher,  receit,  and  aid*prayer 
lie.  On  the  trial  three  points  shall  be  inquired  into.  I» 
Whether  the  ancestor  died  seised  the  day  of  his  death.  2. 
Whether  he  died  seised  within  the  time  of  limitation,  (fifty  years}* 
3.  Whether  the  plaintiff  is  next  heir*  (6) 

(a)  5  Bl.  Com.  187,  but  tee  1  LeoD.        (6)  See  under  the  proper  heacU  poit. 
fer.    Booth,  908. 
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Of  Writs  of  Entry. 


A  xieHT  of  entry  is  where  a  man^  who  has  the  possession  of  Of  entry  gen*- 
bods,  is  disseisedj  or  ousted^  or  having  a  right  to  the  possession,        '^y* 
is  kepi  out  of  the  possession,  in  which  case  he  has  the  right  of 
peacMbly  making  an  actual  entry  upon  the  lands,  or  of  bring- 
ing an  ejectment  or  a  real  action,  to  restore  himself  to  the  pos- 


If  the  lands  lie  in  several  towns  in  the  same  county,  and  he  in  what  manD«i 
who  has  a  right  of  entry  enters  into  parcel  in  one  town  in  the  ^  ^  ^^^ 
name  of  the  rest,  this  is  a  sufficient  entry  into  the  rest(a);  but^ 
if  the  lands  lie  in  several  counties,  there  must  be  several  ea- 
tries  (6),  and,  if  a  man  is  disseised  by  the  same  disseisor  of  two 
aereral  acres  at  two  several  times  in  one  county,  and  enters  into 
one  of  them  in  the  name  of  both,  this  revests  both  the  acres ; 
ba^  if -he  had  only  entered  generally  into  one  acre«  without  say- 
iBg  in  the  name  of  both,  that  acre  alone  would  have  been  re- 
vested* (c)  The  rule  is,  that  the  entry  of  a  man  to  recontinue 
ioheiitance  must  ensue  his  action  for  the  recovery  of  the 
Therefore,  if  three  men  disseise  another,  severally,  eif 
tliiee  several  acres  of  land  in  one  county,  and  the  disseisee 
enters  into  .one  acre  in  the  name  of  the  rest,  this  is  only  good  for 
the  acre  entered  into ;  for  every  disseisor  has  a  several  freehold, 
aid  die  disseisee  must  bring  several  actions,  (cQ  So  if  a  man  is 
di88ei8e4  of  three  acres  of  land,  and  the  disseisor  leases  these 
tiiree  several  acres  to  three  several  men  for  their  lives,  the  entry 
of  the  disseisee  upon  one  of  the  lessees  is  not  good  for  the  rest^ 
but,  if  the  disseisor  had  let  these  three  several  acres  to  three  se*- 
veral  men  for  years,  an  entry  into  one  in  the  name  of  all  would 
revest  the  whole,  {e) 

There  is  a  distinction  (/)  with  regard  to  the  efficacy  of  an 
entry  upon  part,  between  a  right  of  entry  after  a  disseisin,  &c.. 


(«)  litt  t.  417.  ViD.  Ab.  Entry  (BX 
(I)  C*.  litt  f5S,  b.  Perkinses.  2S9. 
Br.  Ak.  Eatit  Coag.'SS. 
(c)  Co.  Lin.  f  5f ,  b.  Perkins,  s.  f5t. 
W  Co,  Lift,  tbf,  b.    1  Rol.  Ab. 


7S8. 

(e)  Co.  liitt,  SM,  b.  Dyer,  SST^  b. 
margin.  Holland  ▼•  Hopkins,  4  Leon. 
8.     • 

(/)  Co.  litt  S59,  b.  15,  b. 
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Of  Real  Actions. 


Of  entry  gene-< 
nUy. 


To  the  Jisiit  of 
fLDother. 


and  a  title  of  entry  by  force  of  a  condition^  for,  if  a  man  dis- 
seises another  of  one  acre  at  one  time,  and  afterwards  of  ano- 
ther acre  in  the  same  county  at  another  time,  an  entry  into  one 
in  the  name  of  both  is  good ;  but,  if  a  man  enfeofis  another 
of  one  acre  upon  condition,  and,  at  another  time,  enfeoffi  the 
same  man  of  another  acre  in  the  same  county  upon  condition 
also,  and  both  the  conditions  are  broken,  an  entry  into  one  acre 
in  the  name  of  both  is  not  sufficient,  because  the  feoffor  has  no 
right  to  the  land,  nor  any  action  to  recover  the  same  (a),  but  a 
bare  tide,  and,  therefore,  several  entries  must  be  made  in  re- 
spect of  the  several  conditions :  but,  if  the  land  be  all  subject 
to  one  condition,  an  entry  into  part  in  the  name  of  the  whole  is 
good,  although  the  parcels  be  several,  and  in  several  towns. 

Where  the  possession  is  in  no  one,  and  the  heir  having  the 
freehold  in  law,  makes  a  general  entry,  not  expressly  in  the 
name  of  the  whole,  such  entry  will  reduce  all  the  lands  into  his 
actual  possession,  although  they  lie  in  several  parcels,  (b) 

The  mere  act  of  entering  upon  the  land  is  not  sufficient  to 
vest  the  possession  in  the  party  enteringi  but  he  must  enter  with 
that  intent,  (c) 

If  a  man,  whether  an  infant,  or  of  full  age,  has  a  right  of 
entry  into  lands,  a  stranger  may  enter  into  the  lands  in  his  name, 
and  to  his  use,  and  this  will  vest  the  lands  in  him  who  has  the 
right  of  entry,  vrithout  any  commandment  precedent,  or  agree- 
ment subsequent ;,  but,  if  there  is  a  fine  levied  with  proclama- 
tions according  to  the  statute,  a  stranger,  without  a  command- 
ment  precedent,  or  agreement  subsequent  within  the  five  years, 
cannot  enter,  so  as  to  avoid  the  fine,  but  a  subsequent  assent 
vrithin  the  five  years  is  sufficient,  (d)  A  guardian  by  niuture,  or 
in  socage,  may  enter  in  the  name  of  his  ward,  without  any  com^ 
mand  or  assent,  (e)  So  also  the  remainderman  and  reversionei^ 
and  lord  of  a  copyhold,  may  enter  in  the  name  of  the  teilant  for 
life,  for  years,  or  by  copy,  or  those  particular  tenants  may  entet 


(a)  No  reil  action  lies  in  sach  «  case, 
aDd,aIthoagh  ejectment  may  be  brought 
withont  an  actual  entry,  that  is  only  by 
reason  of  the  confession  of  an  entry. 
After  an  actual  entry  made,  or  recovery 
in  ejectment,  if  he  who  has  entered  or 
recovered  be  disseised,  he  may  have  an 
assise,  or  other  real  remedy. 

(6)  Co.  Litt.  15,  b. 

(c)  Co.  Litt.  S45,  b.    Plowd.  9t,  93. 


Watk.  on  Detc.  46.  ' 

(d)  Br.  Ab.  SeUin,  50.  Co.  Litt.  ftS9) 
a.  Lord  Andicy's  Case  cited,  9  Rep.. 
106,  a.  Cro.  £Uz.  561.  Moor,  450,  S. 
C.  Fitchett  v.  Adams,  2  Strange,  Ufa. 
Watk.  on  Desc.  56, 57. 

(e)  Co.  Litt.  15,  a.  Newman  v.  New- 
man, S  Wils.  516.  Margaret  Podger*^ 
Case,  9  Rep.  106,  a.  Watk.  on  Desc, 
48. 
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in  the  name  of  the  reversioner,  remainderman^  or  lord,  without  of  entry 
any  command  or  assent,  on  accomit  of  Ae  privity  betweefi  those  ge^^g^^^y- 
penonSy  and  may  thus  avoid  a  fine  levied  with  proclamations,  (a) 

As  an  actual  entry  is  not  necessary  before  bringing  a  real 
actkm  to  avoid  a  fine  levied  with  proclamations  {b\  the  law  with 
respect  to  such  entry,  will  be  stated  in  a  subsequent  part  of  the 
present  volume,  in  treating  of  the  action  of  ejectment. 

As  it  can  never  be  necessary  to  resort  to  a  writ  of  entry,  Entry  tolled  by 
wliere  a  right  of  entry- exists,  and  an  action  of  ejectment  mayl)e  descect. 
brought,  it  will  be*  material  to  consider  in  what  cases  a  right  of 
OBtry  b  tolled  or  taken  away  by  descent,  (c) 

In  ancient  times,  if  a  disseisor  had  continued  long  in  possession, 
or  if' the  feoffee  of  the  disseisor  had  remained  a  year  and  a  day 
in  possession,  the  entry  of  the  disseisee-  was  in  both  cases  tol- 
led, (d)  -This  law,  however,  soon  became  obsoletie,  but  it  was 
sdll  held  that  where  a  man  comes  in  by  disseisin,  abatement,  or 
intmsion,  or  by  the  feofiinent,  gift,  &c.  of  a- disseisor,  and  dies 
sriaed,  the  descent  to  his  heir  will  take  away  the  entry  of  him 
wiio  has  Tight,  {e)  A  descent  either  in  fee  or  in  tail  will  toll  the 
cntiy  (/),  into  all  corporeal  hereditaments  which  lie  inavery  {g), 
and  if  the  person  who  dies  seised  had  only  a  seisin  in  law,  it  is 
sofficient  (A) ;  and  it  is  the  same  thing  whether  the  land  descends 
to  Che  heir  lineal  or  collateral.  (0 

But  a  descent  does  not  take  away  an  entry,  if  he  who  died 
leised  had  only  an  estate  for  life,  (k)  So  if  a  disseisor  leases 
to  B«  and  his  heirs,  for  the  Hfe  of  A.,  and  B.  dies  seised,  and 
fab  heir  enters ;  for  the  heir  takes  only  to  prevent  an  occu- 
pancy, if)  So  if  a  man  dbseises  the  tenant  for  life  of  the  king; 
finr  he  gams  nothing  but  an  estate  for  the  life  of  the  lessee,  (m) 
A  descent  does  not  take  away  an  entry  where  a  man  dies  sebed 

1 

(«)  Maiis^ret  Podger*s  Case,  9* Rep. '  (d)  Bracton,  16S,   b.  163,  a,  b.    1 

U^  «.    Bat  fMnrtf  as  to  tenaot  for  Reevei'  Hbt.  SSS.    Co.  Lift  957,  b. 

Wh.    Co.  Lilt.  t50,  b.                      -  GUb.Ten.4S. 

(»)  1  Sonnd.  «61,  a,  note.  (e)  Co.  Litt  237,  b.   Com.  Difr*  Dc- 

(«)  If  the  doctrine  of  Lord  Mans-  scent,  (D.  1.)  Bac.  Ab.  Descent,  O. 

Atkins  ▼.  Horde,  J  Bnrr.  eo^  (/)  Litt.  s.  385,  386. 


bocvnect,  it  caitoot  be  necessary  to  re-  {g)  Co.  Litt.  S37,  b. 

nrt  Id  a  writ  of  entry  in  consequence  (A)  lb.  239,  b'. 

of  a  dcaceat  cast,  for  the  plssntiff  may  (t)  Litt.  s.  389. 

flieet  aot  to  be  disseised,  and  unless  (k)  Litt.  s.  317. 

ikrte  be  a  disaeisio,  the  descent  catioot  (0  Co.  Lite.  €39,  a 

tefl  tbe  entry.  (m)  Ibid. 
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Incorporeal 
hereditaments. 


The  ancestor 
and  heir  must 
be  seised  of  the 
same  estate. 


Escheat  and 
succession  do 

not  toll  the 

entry. 


The  descent 
must  be  imme- 
diate to  toll  an 
entry. 


Where  the  de- 
scent isavoided. 


of  a  revenioB  or  remainder,  after  an  estate  of  fredioU  (a) ;  hat 
if  a  disseiaor  makes  a  lease  for  years,  or  if  the  land  is  extended 
upon  a  statute,  judgment,  or  recognisance,  and  the  disseisor  dies 
s^ed,  this  will  toll  the  entry,  for  the  lessor  or  conusor  is  seised 
of  the  fee  and  freehold,  (i) 

If  a  disseisor  leases  for  his  own  life  and  dies,  though  the  fee 
and  freehold  descend  to  his  heir,  yet  the  disseisor  only  died 
seised  of  the  reversion,  and  therefore  the  descent  is  not  tolled*  (c) 

The  descent  of  incorporeal  hereditaments  which  lie  in  grant 
as  an  adyowson,  rent,  or  common  in  gross,  will  not  tske  away  a 
right  of  entry  {d),  because  no  dissdsin  can  be  committed  of  them^ 
but  at  the  election  of  the  owner. 

If  die  ancestor  does  not  die  seised  of  llie  same  estate  which 
the  heir  has  by  descent,  the  entry  is  not  taken  away;  as  if  a 
disseisor  makes  a  gift  in  tail,  and  the  donee  disomtinues  in  fee^ 
and  then  disseises  the  discondnuee  and  dies  seised,  the  issue  in 
tail  is  in  by  remitter,  and  not  of  the  estate  in  fee,  of  which  the 
father  died  seised,  (e) 

If  the  land  escheats  upon  the  death  of  the  disseisor  or  his 
feo£fee  without  issue,  this  will  not  take  away  the  entry,  fbt  there 
is  no  descent.  But  if  the  lord  by  escheat  dies  seised,  and  iliis 
land  descends  to  his  heir,  the  entry  is  gone.  (/)  And  where  the 
tenements  come  to  another  by  succession,  as  in  the  case  -oi 
bishops,  abbots,  priors,  deans,  parsons,  and  other  bodies  polkic, 
a  dying  seised  shall  not  deprive  a  man  of  his  entry,  (g) 

The  descent  must  be  immediate,  thus  if  a  woman  disseisoress 
takes  husband,  has  issue,  and  dies  seised,  and  the  husband  is 
tenant  by  the  curtesy  and  dies,  the  descent  to  the  issue  does 
not  toll  the  entry  (A) ;  and  if  a  disseisor  dies  seised,  hia  wife 
prwement  emseini,  the  descent  to  the  son  afterwards  bom,  does 
not  take  away  the  entry,  (i) 

Whenever  the  descent  is  avoided^  which,  may  happen  in.  van* 
ous  ways,  the  disseisee  is  remitted  to  his  rightof  entry^  as  wheve 
the  heir,  after  a  descent,  enters  and  endows  his  mother,  as  to  this 


(«)  litt  s.  388.  GUb.  Ten.  2S.  Watk. 
Desc.  137,  Note. 

(6)  Ck».  Litt.  S39,  b. 

(c)  Co.  Litt.  S39,  b. 

(<0  Co.  Litt  937,  b,  CsDi.  Dig.  De- 
scent,  (D.  3). 

(e)  Co.  Litt,  S38,  b.    Com.  Dig,  De- 


scent, (D.  4% 

(/)  Litt.  t.  390.    Co.  litt.  f  S9,  b. 

(g)  Litt.  s.  415.    Ce.  Litt.  t50>  m. 

(h)  Litt.  8.  394y  Carter  ▼.  Tub,  1 
Salk.  S41. 

(0  Co.Litt.S4l,b. 
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thM  purl  Ihe  adsin  of  the  heir  is  avoided  ab  imUOf  and  the  de-    of  entry 

defeated*  (o)    So  if  the  disseisor  makes  a  feofiment  in  fee    g«Qer^iy- 


e€»idition»  and  the  feoffee  dies  seised  of  such  estate,  now  i^^^^  tolled. 
iht  disseisee  cannot  enter;  hut  if  the  condition  is  broken  and  the  — — 
disadsor  enters,  the  disseisee  may  enter  upon  him.  (b)  And  so  if 
a  HaBOBor,  after  a  descent,  acquires  the  same  land  again  by  de- 
Mmt^  or  ]Hirehase  of  an  estate  of  freehold,  the  right  of  ^ntry  is 
tewred ;  aa  if  a  disseisor  enfeofis  his  fisither,  who  afterwards  dies 
adaed,  and  the  land  deseends  to  the  disseisor  as  his  heir  (c) ;  or 
if  Iia  enfeofe  his  grandfather,  and  the  land  descends  to  his  father 
and  aAorwaxds  to  himself,  {d}  So  if  the  father,  after  the  desoent, 
lesaeB  the  lands  to  his  son,  the  disseisor,  pUr  at^re  vie*  {e)  If  a 
disseiBor  makes  a  gift  in  tail,  and  the  donee  has  issue  and  dies 
the  entry  of  the  disseiaee  is  takien  away ;  but  if  the  issue 
issue,  whereby  the  estate  tail  is  spent,  the  entry  of.  the 
is  revived)  and  he  may  enter  upon  him  in  reversion  or 
lcr.(/) 


An  entry  is  not  tdkd  where  he  who  had  the  right  was  an  in  case  of 
at  the  time  of  tibe  descent  (g) ;  but  if  he  had  not  a  right  infancy. 
of  entry  at  the  time  of  the  descent,  as  if  a  man  dies,  his  wife  prive- 
wtemi  emtebUf  and  B.  abates  and  dies  seised,  and  a  son  is  bom, 
he  shall  be  bound  by  the  descent.  (A)    And  so  an  in&nt  shall  be 
bound  by  a  descent  from  the  king,  (t)    An  infant  after  a  descent 
during  his  nonage,  need  not  enter  immediately  upon  attain- 
hb  fun  age,  but  ought  not  to  let  another  descent  be  cast 
his  foil  age  and  before  entry,  {k) 
When  a  feme  covert  is  disseised  by  one  who  dies  seised  during  Or  of  coverture. 
die  coverture,  her  entry  is  not  tolled  after  the  death  of  her 

Bat  if  a  w<Hnan  of  ftill  age  is  disseised  and  afterwards  marries, 
a  descent  during  the  coverture  tolls  her  entry,  for  it  is  her  own 
fiDy  that  she  did  not  enter  before  marriage,  and  that  she  took  a 


(•)  litt  s.  S99.     Con.   Dig.  De-        (g)  litt  f .  40S.    Glib.  Tea.  f%  99. 
(D.  5).  Watk.  00  DeMentt,  65.     Yin.  Ab.  Descent,  (N.  7). 


Cflb.  Tea.  ST.    Vio.  Ab.  Descent, (N.  {h)  Co.  litt.  245,  b. 

9>  (0  Co.  litt.  S4S,  a. 

(I)  Litt  s.  409.    GUb.  Ten.  5S.  (k)  Cbodleigb's  Case,  t  Rep.  140^  a. 

(c)  litt.  s.  595.  OMb.  Ten.  S7,  28.  Co.  Litt.  245,  b.  note  (1). 

(i)  Co.  Litt.  258,  b.  (I)  Litt.  s.  405.     Coip.  Dif .    De- 

(«)  Itiid.  scent,  (D«  8).  GUb.  Ten.  52. 

CO  Ibid. 
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husband  who  would  not  make  an  entry,  (a)  So  Utifeme 
is  disseised,  and  her  husband  diesi  and  before  a  descent  she 
takes  another  husband.  (6)  A  descent  during  the  coverture 
bars  the  entry  of  the  husband,  although  the  wife  after  bis  death 
may  enter,  (c) 

Where  a  person  is  ncm-sane  at  the  time  of  a  descent  cast^ 
though  it  is  said  that  his  own  entry  is  tolled,  because  he  cannot 
disable  himself,  yet  after  his  death  his  heir  may  enter ^(d)  And 
if  a  man  is  imprisoned,  and  is  disseised,  and  the  disseisor  dite ' 
seised,  the  disseisee  still  being  in  prison,  his  entry  is  not  tolled,  {e) 
If  a  tnan  is  out  of  the  realm  at  the  time  of  a  dissebin  done  to 
him,  and  a  descent  is  cast,  -he  being  still  out  of  the  realm,  he 
may  enter  on  his  return.  (/) 

A  descent  does  not  toll  a  title  of  entry  for  a  condition  broken; 
&c.  and  tha  reason  is,  that  if  the  •  right  of  entry  were  taken 
away,  the  party  would  have  no  other  remedy,  (g)  The  entry  is 
preserved  though  the  feoffee  upon  condition  is  disseised,  and  the 
disseisor  dies  seised,  aivl  the  land  descends  to  his  heir  before 
the  condition  broken,  (h)  So  a  descent  does  not  toll  a  title  to 
enter  for  an  alienation  in  mortmain,  (i) 

So  also  a  descent  cast,  will  not  take  away  the  entry  of  a  de- 
visee, for  he  would  otherwise  be  without  remedy,  {k) 

If  a  younger  son  enters  by  abatement  after  the  death  of  his 
father,  and  dies  seised,  the  descent  does  not  toll  the  entry  of 
the  eldest  son,  who  claims  by  the  same  title,  for  it  shall  be  inr 
tended  that  the  younger  son  claimed  as  heir ;  and  this  is  also 
the  case  although  the  younger  son  is  only  of  the  half  blood  (/), 
or  if  he  enters  by  intrusion,  (m) 

But  if  the  younger'  son  makes  a  feofiinent  in  fee  and  the 
feofiee  dies  seised,  this  descent  shall  toll  the  entry  of  the  eldest 


(a)  Co.  Latt.  246,  a. 

(6)  Carter  ▼.  Tash,  1  Salk.  S41. 

(0  Litt.  f .  403. 

{(i)  lite,  8.  405.  Co.  Litt.  947,  a. 
note  (S).  Oi>b.  Ten.  3t.  Ami  see 
jMft,  '*  Dum/kit  nom  emnpof/'^c.  p.  92. 

(i)  Lttt.  I.  436.  poti,  p.  93. 

(/)  Litt.'  «.  459,440.  Co.  Litt.  S60, 
b.  261,  a. 

Or)  Lite.  s.  391.  Co.  Litt.  339;  h. 
OwpD,  141;  for  iio  reaf  action  H99  in 
«uch  case. 


(h)  Litt.  392«    Co.  Litt.  340,  b. 

(t)  Co.  Litt.  240,  b.  Seymoor'f  Caae, 
lORep.  98,  b. 

(k)  Co.  Litt.  240,  b.  The  writ  er 
gravi  ^menlA  lay  only  where  landa  were 
deviMible  by  cnitom.  Co.  Litt.  lit» 
a.  F.  N.  B.  198  L.  and  it  tbonld  leenik 
not  to  extend  to  Uiids  devisable  by  the 
statnte  of  wills,  Matthewton  ▼.  Trett» 
Owen,  141. 

(0  Lilt.  s.  896.    Co.  Litt.  24t,  b. 

(m)  tbid.  243,  a. 
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ton,  because  the  privity  of  blood  fails,  (a)    And  if  after  the  death     Of  entry 
of  die  fiither  the  eldest  son  enters,  and  the  younger  son  disseises     gg^graliy. 
IdiBy  and  has  issue,  and  dies  seised,  this  will  toll  the  elder  son's    wben  tolled. 
entry,  because  it  cannot  be  intended  that  by  this  wrongful  act,       ~ — 
Ae  younger  son  claims  as  heir  to  his  father.  (6)    So  also  if  the 
younger  son  enters  when  the  father  had  made  a  lease  for  years, 
for  HxB  possession  of  the  tenant  for  years  is  the  possession  of 
die  eldest  son.  (c) 

If  one  parcener  enters,  claiming  the  whole  estate,  it  does  not     Paicenen. 
toll  the  entry  of  the  other  parcener,  because  they  claim  by  one 
and  the  same  title,  (d) 

If  there  is  lessee  for  years,  aiid  the  lessor  is  disseised,  and  the  Entry  of  lessee 
termor  ousted,  and  the  disseisee  dies  seised,  and  the  lands  der  ^'^'y^^"^^'^ 
aoend  to  bis  heir,  in  this  case  dthough  the  entry  of  the  lessor  is 
takoi  away,  yet  the  termor  may  enter,  because  his  entry  does  not 
Asturb  the  freehold,  which  is  in  the  heir  of  the  disseisor,  (e)  And 
90  in  the  case  of  tenant  by  statute  merchant,  or  elegit^  who  has 
only  a  chattel  interest  (/)  If  the  termor  enters  before  the  de» 
"floent,  he  revests  the  freehold  of  the  disseisee,  who  has  the  right 
of  possession  to  the  immediate  freehold;  but  if  he  re-enters  ^^ 
the  descent,  then  he  can  only  hold  in  the  name  of  the  freeholder 
who  has  the  present  right  of  possession,  vis.  the  heir  of  the 
duseisor.  (g) 

'    The  effect  of  a  descent  cast  may  be  defeated  by  the  act  of     Continual 
'Ae  disseisee  in  making  claim  to  the  lands  of  which  he  has  been        claim. 
disseised ;  for  if  a  man  is  disseised,  and  the  disseisor  continues  ' 

in  possession  for  many  years,  without  any  claim  by  the  dis- 
seisee, yet  if  the  latter  makes  his  claim  at  any  time  before  the 
death  of  the  disseisor,  it  shall  save  his  entry,  for  a  year  and  a 
day  after  such  claim  made,  to  be  computed  from  the  day  of  the 
rlaim  inclusive,  notwithstanding  any  descent  cast  in  that  time ; 
but  if  he  suffers  the  year  and  day,  after  the  claim  made,  to  elapse, 
a  descent  afterwards  will  bind  him.  (A)  A  descent  from  a  feoffee 
of  the  disseisor  does  not  take  away  the  entry  of  him  who  makes 
continual  claim,  (i) 

(«)  Co.  litt.  «4«,  b.    Gilb.  Ten.  99.  (/)  Co.  Lilt.  249,  a. 

(»)  litt.  s.  397.    Oilb.  Ten.  29.  (r)  Gitb.  Ten.  55. 

(0  Co.  Utt.  249,  •'.  (A)  Lift.  8.  427,  428,  &f.    Co.  Litt. 

((<)  litt.  s.  S98.    Fisher  v.  Prosser,  255,  a.  Com.  Dig.  Claim,  (A.  1).  Bar. 

Cmiy.  218.    ShmII  v.  Dale,  Hob.  120.  Ab.  Descent^  (1. 3).    Gilb.  Ten.  57. 


Ten.  29.    Watk.  De*c.  52.  (0  Co.  LiU.  251,  a. 

(c)  Litt  i.  411.    Gilb.  Teu.  54. 
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Of  entry 
generally. 

Continual 
claim. 


How  made. 


Continual  daim  has  the  same  eflfect  as  an  entrjr;  and  the  oob*' 
tinuance  in  possession  of  the  disseisor  is  a  new  disseiain;  H^ 
therefore,  the  donee  in  tail  of  the  disseisor  is  in  possieasion  al 
the  time  of  the  claim  made,  and  after  such  ckim  made  contimiea 
his  occupation  of  the  lands,  this  is  a  fresh  disseiinn,  and  conse- 
quently the  tenant  in  tail  acquires  a  new  estate  in  fee.  (a) 

In  making  continual  claim,  a  man  ought  to  go  to  the  laod, 
or  parcel  of  it,  if  he  dare  (6),  and  make  Us  claim  upon  the 
land(c) ;  but  if  he  dare  not  for  fear  of  death,  battery,  mayhem, 
or  imprisonment,  he  ought  to  go  as  near  to  the  land  as  he  dare^ 
and  make  his  claim,  (d) 

If  a  person  who  has  a  right  of  entry  commands  his  senrant  to 
make  chum,  and  the  servant  goes  to  the  land  and  makes  die 
claim,  it  is  sufficient,  for  he  does  all  that  his  master  ought  to  d# 
in  such  case.  And  if  the  ipaster  dare  not  go  nearer  the  ktid 
than  D.  and  commands  his  servant  to  go  to  D.  and  make  olaim, 
and  the  servant  does  so,  this  also  is  sufficient.  But  if  the  master, 
being  in  good  health,  commands  his  servant  to  make  the  ckimt 
who  dares.not  for  fear  of  death  enter  upon  the  land,  but  nuJces 
claim  as  near  thereto  as  he  dares,  this  daim  is  void,  for  the  ^er- 
vant  has  done  less  than  he  was  expressly  commanded  to  do.  (e) 
Though  if  the  master  was  languishing  or  decrepid,  it  would  be 
otherwise.  (/) 

Continual  daim  ought  to  be  made  by  him  who  has  title  to 
enter,  (g)  And  if  lands  are  let  for  Ufe,  remainder  for  life,  re- 
mainder in  fee,  and  tenant  for  life  aliens  in  fee,  and  the  remainder- 
man for  life  makes  continual  claim  before  the  death  of  the  alienee, 
and  then  the  alienee  dies  seised,  and  the  remainderman  for  Ufe 
dies  likewise  without  any  entry ;  yet  in  this  case,  he  in  the  re- 
mainder in  fee  may  enter  by  virtue  of  the  continual  claim  made 
by  the  remainderman  for  life ;  for  since  the  efficacy  of  this  con- 
tinual claim,  if  there  had  been  a  subsequent  entry  tf^ttde  by  the 
remainderman  for  life,  would  have  extended  to  the  remainder  in 
fee  by  revesting  that  too,  it  is  but  reasonable  to  allow  the  ri^ 
mainderman  in  fee  a  power  of  entry  under  such  continual  claim, 
especially  since  by  reason  of  the  intermediate  remainder  he  could 


(a)  litt  s.  499. 

(b)  Litt.  s.  4tl. 

(«)  Ford  T.  Orey,  1  Salk.  285.     6 
Mod.  44,  S.  C. 
(d)  litt  B.  419.    Co.  Litt.  259,  b. 


(«)  Litt.  8.  453, 4$5.    Co.  Litt.  259, 

■ 

(/)  Litt.  B.  434. 
(S)  Litt.  8.  416. 


Of  the  Writ  8' 

noi  luttidf  make  condnuAl  claim,  (a)    If  tenant  for  years,  by      Of  entry 
&c«  18  ousted*  and  he  in  reversion  disseised,  the  latter     s^^^^^^y- 
y  enter  to  make  his  cUdm,  though  as  to  the  taking  of  the  pro-     Continual 
8«ch  entry  is  not  lawful  during  the  term,  (i)    If  the  father        *^^^*'°' 
is  disoeised  and  there  is  a  claim  by  hinii  and  a  descent  cast  in  his 
his  heir  may  enter;  but  it  is  otherwise  if  the  descent 
in  the  son's  time*  (c) 
By  statute  iSt  Hen.  8|  c.  33,  it  is  enacted,  that  except  a  Stat.  32  H.  b. 
has  had  the  peaceable  possession  of  the  land,   &c. 
whereof  he  shall  die  seised,  by  the  space  of  five  years  next  after 
Ae  disseiani  &c.  without  entry  or  continual  claim,  &c.  such 
dyiqg  seised  &c*  shall  not  iake  away  the  entry  of  the  person 
or  persons  lawfully  entitled.    After  the  five  years  the  disseisee, 
MT  he  intends  to  preserve  his  right  of  entry,  must  make  con- 
daim  as  at  common  law.  (cQ   As  this  statute  is  penal  in  its 
it  has  been  said  not  to  extend  to  abators  or  in- 
(^),  and  it  does  not  extend  to  a  feoffee  of  a  disseisor.  (/*) 
The  suecessors  of  a  body  politic  are  within  the  benefit  of  this 
statute.  (^) 

If  a  man  makes  a  lease  for  life,  and  the  lessee  for  life  is  dis- 
seised}  and  the  disseisor  dies  within  five  years,  the  lessee  for  life 
■lay  enter;  but  if  he  dies  before  entry,  it  is  said  that  the  entry  of 
hka  in  the  reve^ion  is  not  lawful,  because  his  entry  was  not 
knrfid  upon  the  disseisor  at  the.  time  of  the  descent,  as  the 
statute  requires.  Though  if  the  lessee  for  life  had  died  first, 
and  then  the  disseisor  had  died  seised,  he  in  the  reversion  would 
he  within  the  remedy  of  the  statute,  because  he  had  title  of 
entry  at  the  time  of  the  descent,  as  the  statute  requires,  although 
the  disseisin  was  not  immediate  to  him ;  and  the  same  law  of  a 
remainder.  (A) 
It  seems  that  a  ri^t  of  entry  is  not  devisable,  (i) 


(«)  litt.  f .  416.     Co.  litt.  25S,  a.  (/)  Co.  Lift.  938,  «1. 

Bae.  Ab.  descent,  (I.  l).  (^)  Ibid. 

(S)  Cd.  litt.  S96,  b.  ^neiv  *s  to  re-  (ik)  Ibid. 

■pen  estate  for  life  making  (i)  Atty.  Geol.  v.  Vigor,  8  Vcs.  $82. 


Co.  litt.  S5(^  b.  See  Pooseley  v.  Blackmao^  Palm.  901. 

(«)  Go.  Utt.  t60»  b.  Cro.  Jac.  659.  %  Rol.  R.  984, 8.C.  aod 

(d)  Go.  litt.  SSS,  a.  Mr*  Preston's  commenu  upon    that 

(t)  VtkL  sod  by  Saoaden  eonasel  in  Case,  Ooodright  t.  Foirestery  1  Taunt. 

T.  TUbots,  1  Plow.  Com.  47.  598. 
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c  rw.itsoftntry  Anciently,  it  appears  to  have  been  necessary  in  every  case^ 
la  genera  .  ^here  a  man  Was  deprived  of  his  power  of  entry,  to  reM>rt  to  a 
writ  of  right  (a)  In  GIanviUe*s  time  the  writ  of  entry  was  un- 
known, and  the  earliest  mention  which  we  meet  with  of  this' 
possessory  remedy  is  in  the  third  year  of  Henry  3.  (6)  It  has 
been  supposed  that  the  writ  of  entry  was  first  introduced  soon 
after  the  time  of  Glanville  (c),  but  at  this  period  it  could  only 
be  brought  within  the  degrees,  that  is  where  the  land  by  de- 
scent or  alienation  had  not  been  transferred  more  than  twice. 
By  the  statute  of  Marlbridge,  c.  80,  the  writ  of  entry  in  die 
post  was  given  in  cases  of  alienation  beyond  the  degrees  (d) ;  but 
it  lay  at  common  law  against  such  persons  as  came  in  originally 
In  the  post  as  intruders,  &c.  {e) 

\  arioui  kindi.        Writs  of  entry  are  of  various  kinds,  according  to  the  nature  of 

the  injuries  which  they  are  intended  to  redress,  as,  1,  Writs  of 
entry  sur  cKsseisin,  where  a  disseisin  has  been  done  to  the  de* 
mandant,  or  to  some  of  his  ancestors.  2,  Writs  of  entry  sur 
alienation,  where  the  tenant  of  a  particular  estate  wrongfully 
aliens  it,  which  is  a  deforcement  to  the  reversioner,  &c.  or  for- 
merly where  a  husband  seised  in  right  of  his  wife  wrongfijlly 
aliened  her  estate,  which  was  then  a  discontinuance;  and  so 
when  an  abbot  without  the  assent  of  his  chapter  aliened,  which 
was  also  a  discontinuance.  3,  Writs  of  entry  sur  intrusiouy  where, 
on  the  expiration  of  a  preceding  estate  of  freehold,  a  stranger 
wrongftdly  intrudes,  which  is  a  deforcement  to  the  reversioner. 
A  fourth  class  of  writs  of  entry  may  be  added,  viz.  writs  of  entry 
sur  abatement,  where,  on  the  death  of  the  ancestor,  a  stranger 
abates  and  deforces  the  heir.  In  this  case,  the  proper  remedy 
for  the  heu*  was  formerly  an  assise  o{  tnorttTancestor,  or  a  ^rit  of 
ayel,  &c.  There  does  not,  however,  appear  to  be  any  objection, 
to  resorting  to  a  writ  of  entry  in  this  case,  and  Indeed  it  may  be 
necessary  to  do  so,  if,  as  it  has  sometimes  been  supposed  (f),  an 
assise  of  mortdC ancestor  is  no  longer  maintainable,  {g) 

The  degrees.  As  the  form  of  the  writ  depends  upon  the  number  of  degrees 

which  the  tenant  is  distant  from  the  original  wrongdoer,  it  will 
be  proper  to  state  what  is  the  nature  of  those  degrees.    The 

(tt)  Gilb.  Ten.  47,  49.  (/)  3  Bl.  Com.  167.  ante,  p  77. 

(6>  Bractoii,  219,  a.  •  Or)  A  writ  of  eotry  mw  a6«t€M«tf  was 

(c)  1  Ke«vei'  Hut.  54(«.  brought  as  late  as'the  yeac  1796,  by  the 

(d)  2  Iiut.  IAS."  Gilb.JTen.  4^.  Assigueea  of  a  BaidLmpt.  Smithv.Cof* 


(«}  2  lost.  153.  fiDi  2  H.  BL  444. 
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Per. 


Fer  and  cvi . 


(fl)  Co.  litU  Sd9,  a.  Booth,  indeed, 
(mj» Blackstone,  3Com.  181.)  makes 
tto  fint  degree  to  conaist  in  the  ori- 
wmig  done.  Booth's  exprei* 
Mf  ^  There  are  four  dctgreety  I. 
^t  hiaa  who  had  the  land  hy  de- 
&c.  froBi  the  demandant  hinuel^" 
he  inatances  the  writ  of  entry  od 
ftd  frteUriHf  p.  17 1,  and  aee 
note,  Co.  Litt.  S89,  h.  (S.) 
(»)  Ca.  Utt.  S50»  a.    Fhichls  Law, 

S  BL  Com.  lai. 
(c)  Co.  litt.  f50,  a. 


(d)  Finch's  Law,  262. 

(e)  But  a  partition  makes  no  de^6, 
and  each  parcener  is  in  by  descent  ftom 
the  common  ancestor,  Co.  Litt.  li^^  a. 

(/)  Co.  Litt.  tS9,  a.  F.  N.  B.  |91 
K. 

(g)  Co.  Litt.  t39,  a.  F.  N.  B.  198  F. 
Fuich*s  Law»  262.    2  Inst.  154.  . .. 

(A)  Co.  Litt.  259,  a.  Finch's  Law»  192. 

(t)  Ibid,  unless  in  case  of  yndgauu^i 
to  recover  in  value  when  he  is  said  .to  be 
lab  the  per.    Keilw.  124. 

(k)  Co.  Litt.  239,  a.  Fineh's  Law,  192. 


Pett, 


first  dqppee  is,  where  the  wrong-doer  has  made  a  feoffment,  or  of  wriuof  entiy 
odfeer  conveyance  m  fee,  in  tful,  or  for  life,  in  which  case  the  '^  fsemsnL 
feofiee,  &C.  is  said  to  be  tn  in  the  per  (a),  and  so  when  lands  de- 
to  an  heir,  the  latter  is  in  in  th(d  per  (b),  and  in  this  respect 
is  a  distinction  between  descent  and  succession,  for  the  suc- 
of  a  body  politic  is  in  in  iiiepost  (c)  The  second  degree 
is  the  per  (md  ctfi,  and  is  when  the  tenant  comes  in  imme- 
diately under  the  heir  or  alienee  of  the  first  party,  as  in  the  case 
of  a  second  feoffinent.  (d)  The  tenant  in  this  case  is  said  not  to 
)iaTe  entry  but  hy  the  prior  alienee  to  whom  the  disseisor,  &c. 
demised.  The  writ  of  entry  in  the  post  is  the  most  compre- 
hensiFe  of  all  the  writs  of  entry,  for  every  tenant,  who  is  not 
within  the  two  former  classes,  is  said  to  be  out  of  the  degrees, 
Slid  CD  be  m  in  the/MM^.  In  general  we  have  seen  that  an  alien- 
ation makes  a  degree  («),  and,  that  the  alienee  is  in  by  the  alienor 
in  the  pery  but  there  are  some  special  cases  in  which  an  aliena- 
tioD  does  not  make  a  degree.  Thus,  the  king's  charter  is  so  high 
matter  of  record,  that  it  makes  no  degree,  and,  therefore^  if  a 
dissdsor,  by  deed  enrolled,  conveys  the  land  to  the  king,  and  th^ 
kii^  by  charter  grants  it  over,  the  disseisee  must  have  a  writ  of 
entry  in  the  posiy  and  not  in  the  per  and  ad  (/);  and  so  the 
afienation  in  law,  which  takes  place  on  the  succession  of  a  spiri- 
toal  person,  as  a  bishop,  does  not  make  a  degree,  {g)  In  general, 
a  person  who  comes  in  by  act  of  law  (except  in  the  case  of  the 
by  descent)  is  accounted  in  in  the  poxt.  Thus,  the  lord  by 
who  is  in  merely  by  act  of  law,  is  in  in  the  poet(h),  and 
so  is  a  person,  who  is  in  by  judgment,  which  is  also  an  act  of 
kw.  (t)  It  is  likewise  said,  that  the  recoveror  in  a  common  re- 
covery is  tn  in  the  post  (k),  for  he  is  in  by  judgment,  but  it  inu^ 
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oftvrhsofentiy  be  obMTfed^  that  adiMfactfMis  to  be  taken  behreea  Aoteeaies 
iagtaerd.  ^iiere  a  man  »  in  simply  by  act  of  law,  as  the  lofd  by  eedieat, 
and  where  he  is  iiiy  also,  by  die  act  of  the  party,  as  the  ipb* 
eoveror  in  a  commta  recoyery.  (a)  And  so  of  eesiui  que  u»e, 
although  he  comes  in  by  act  of  law,  vis.  by  Operation  of  the 
Matute  of  uses,  and  is,  therefore,  in  strictness,  tn  in  the  pMl  (i), 
yet,  as  he  is  im  substantiaOy  by  the  act  of  the  party,  he  is  some- 
times said  to  be  in  partly  in  the  per^  and  partly  in  the  post*  (c) 
The  same  distinction  occurs  in  the  case  of  tenant  in  dower,  who 
appears  to  foe  partly  in  by  the  baron,  and  partly  by  act  of  law  {dj^ 
although  she  is  sometimes  said  to  be  •»  in  the  peit  by  her  hus- 
band* if)  In  die  case  of  dower  by  assignment  of  a  disseisor,  the 
tenant  in  dower  is  $«  in  thejpo#l(/),  and  so  is  a  tenant  by  the 
ciutesy.(^)  An  estate  acquired  by  wrong  makes  no  degree^ 
and,  therefore,  a*  person  who  comes  in  by  abatiement,  intrusion, 
br  disseisin,  is  in  in  the  poH.  (A)  Lastly,  a  third  and  every  sub* 
aequent  feodfee  is  m  in  the  potf.  (i)  When  the  degrees  are  p^t, 
BO  that  it  is  necessary  to  resort  to  a  writ  of  entry  in  the  pasti  yet 
Ae  tenant  may  be  brought  within  the  degrees  again,  as  when  a 
disseisor  enfisoffi  A«,  who  enfeoffs  B.,  who  enfeoffi  C,  who  ie<* 
enfeoffs  B.  (it),  in  which  case  the  demandant  may  have  his  writ 
either  in  the  per  and  cui^  or  in  the  jmw/.  (/) 

A  demandant  cannot  have  a  writ  of  entry  in  the  poH^  where 

he  ought  to  have  it  within  the  degrees  (m),  and,  if  the  demaad*- 

ant  has  mistaken  the  degree, it  maybe  pleaded  in  abatement  (•) 

In  general  all  writs  of  entry  may  be  brought  in  the  jser,  in  the 

per  and  cm,  or  in  the  poet^  according  to  the  circumstances, 

whedier  they  be  ewdieeeUin^  eur  uUenaiion,  sur  talniMoii,  ormr 

€Aaiemeni.  (o) 

Title  of  de-  The  quantity  and  kind  of  estate  in  the  demandant  necessary 

uMBdant  to  support  a  writ  of  entry,  generally  depehd  on  the  apedes  of 

(a)  line.  Coll.  Cafe,  S  Rep.  6f,  b.  (k)  Co.  litt  fl89«  Si    Flack'i  Liw, 

Co.  litt.  fi5,  b,  sod  he  is  an  antgnee  tet, 

wHhbi  tbe  ftatate,  9t  H.  S,  c.  54,  t^bich  (I)  IbM. 

the  lord  by  escheat  it  not.    Ibid.  (A)  Co.  Litt.  2S9,  a.  S  RaifSi' Hbt. 

(If)  Ct.  Litt.  S59,  a.  55. 

(e)  Shep.  Toach.  tfS.  (I)  f  Imt<  IM. 

(^  Br.  Ab.  Feoflbe  al  mei,  10.  I\ii  k  (ai)  Stat.  Weet.  S,  e»  40.    F.  N.  B. 

oa  IMwer,  lOt,  S4S.  191  C.    Bsotb,  179. 

(e)  Co.Litt.  tS9,  a.  GDb.  tTiM,  17).  (a)  Ce.  Litt*  ssa^  b,  and  see  pott  in 

S  Inst.  154.  ^  Pleas  in  Abatement'* 

(/)  C&.  Litt  199,  a.  (o)  BooU^  174. 

(jf)  Ibid.    Gilb.  Uses,  172. 
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Che  writ,  and  wffl,  ^refbte,  be  noticed  wider  the  head  ef  each  Of  wriiMf  emvy 
pafftieubur  wiit.  Uke  other  real  writs  it  must  be  bttiugfat  agahttt     mgewtil- 
the  tenant  of  the  fireehold^  and  lies  generally  for  such  things  as 
may  be  demanded  in  a  pracipe*  (a)    The  process  and  other 
iniadaits  to  the  Tarious  writs  of  entry  wiD  be  mentioned  under 
eadi  particular  bead. 

in  modem  practice  it  can  tiever  be  necessary  to  resort  td  a 
writ  of  entry,  so  long  as  a  right  of  entry  is  subsisting  in  the 
|ihiiitHn  and  an  cgectment  may  be  brought;  but,  if  such  right  of 
entry  should  be  tolled  by  a  descent  cast  after  five  years  posses- 
son  by  a  disseisor,  ftc,  or  should  be  barred  by  the  statute  of 
fimitations,  it  may  be  adTiseable  to  resort  to  this  species  of  ac- 
tion in  preference  to  a  writ  of  ilght. 


When  a  man  or  any  of  his  ancestors  has  been  disseised,  he 
may  ha^e  a  writ  of  entry  to  recover  die  land  of  which  he  has 
been  wrongfully  deprived,  (b)  When  the  writ  is  brought  by  tiie 
disaeisee  against  die  disseisor,  it  is  called  a  writ  of  entry  in  na* 
tore  of  an  assise,  and  lies  concurrentiy  with  tiie  ataise  of  novel 
iHMi'iiiin  (c),  though  it  appears,  tiiat  anciently  no  writ  of  entry 
lay  dtning  the  life  of  the  disseisor,  an  assise  of  novel  disseisin 
being  the  proper  remedy,  (d)  Writs  of  entry  sur  tUsseisin  may 
be  InMMight  in  tiie  per,  in  the  jper  and  em,  or  in  the  port,  (e) 

The  master  of  an  hospital,  or  a  bishop,  may  have  a  writ  ^f 
entiy  on  a  disseisin  done  to  his  predecessor  (/),  and  a  tenant 
fer  life,  or  tenant  in  taO  on  adisseisin  done  to  himself,  but  in  tiie 
ktter  case,  the  words  *^  which  he  claims  to  be  his  right  and  in- 
heritance'* must  be  omitted,  (g)  Aunt  and  niece,  coparceners,  may 
have  a  writ  of  entry  on  a  disseisin  done  to  their  ancestor,  tiie  fa- 
tiier  of  tiie  one,  and  the  grandfatiier  of  tiie  otiier.  (h) 

The  process  in  this  action  is  summons  and  grand  cape  before 
appearance,  and  petit  cape  after  appearance.  Essoign  lies. 
Where  tiie  action  is  against  tiie  disseisor  bimseli^  no  view  can 
be  had,  and  m  a  writ  of  entry  sur  disseisin  against  the  disseisor 
Mmaelf  he  cannot  vouch.  Aid-prayer  and  receit  lie.  Damages 
aie  in  some  cases  recoverable  by  the  statute  of  Gloucester, 
c  1,  and  conaequendy  costs  also.    The  limitation,  as  in  otiier 

(«)  Sea  mU,  p.  17.  («)  Co.  Utt.  SSS,  b.  F.N.  B.  191 D. 

(I)  Co.  Litt  f»,  b.  (/)  f.  N.  B.  191  F. 

(«>IUd.    F.N.B.191C.  (r)  F.  N.  &  191 E. 

(i)  3  Reerst*  SOU.  34.  (Jb)  F.  N.  B.  i9l  G. 
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writs  of  entry  is  fifty  y^ars  on  the  seisin  or  possession  of  the  an- 
cestor, and  thirty  years  on  the  seisin  or  possessicm  of  the  de- 
mandant, (a) 


Of  entry  lur 
tntruiiofi. 


A  writ  of  intrusion  lies  where  tenant  for  life,  in  dower,  or  by 
the  curtesy,  dies  seised  of  such  estate  for  li£s,  and  after  such 
death,  a  stranger  intrudes  upon  the  Und,  in  which  case'  th^  re- 
versioner may  have  this  writ  against  the  intruder  (6),  and  the 
grantee  of  the  reversion  may  likewise  have  it  (c),  as  may  also  the 
remainderman  or  his  assignee,  (d)  It  seems,  that  where  lands  are 
leased  for  life,  the  remainder  to  another  in  fee,  and  the  tenant 
for  life  aliens  in  fee  or  in  tail,  or  for  the  life  of  another,  and  dies, 
and  a  stranger  abates  and  deforces  the  remainderman,  a  farme- 
dan  in  the  remainder  lies,  biit  not  a  writ  of  intrusion,  (e)  If  lands 
are  given  to  two,  and  the  heirs  of  one  of  them,  and  he  who  has 
the  fee  dies,  and  then  the  tenant  for  life  dies,  the  heir  of  him  in 
remainder  may  have  a  writ  of  intrusion.  {/)  In  a  very  late  case 
a  demandant  claiming  as  heir  under  an  executory  devise  was  al- 
lowed* to  recover  in  a  writ  of  intrusion  without  objection,  (g)  It 
can  seldom  be  4iecessary,  at  the  present  day,  to  resort  to  the 
writ  of  intrusion,  Ainless.  the  plaintiff  has  been  barred  of  his 
ejectment  by  the  statute  of  limitations. 

This,  writ  may.be  brought  in.the  j9er,  in  theper  as^^ui,<jft»in 
the  past.  The  process  is  summons  and  grand  cape  before;  a|^ 
pearance,  and  petit  cape  after  appearance ;  and  the  writ  has  the 
other  usual  incidents  of  a  writ  of  entry.  (A) 


Of  entry  dum         It  is  a  disputed  point,  whether  a  man  who  makes  a  grant  while 

Jiut  wm  compot   he  Is  tion  campos  mentis  shall  afterwards  be  permitted  to  allege 

mmitit.        Ills  own  disability  in  order  to  avoid  such  grant,  (t)    There  is  no 


'    (a)  See  flirther,  under  the  proper' 

heads. 

.    (ft)  F.  N.  B.  203  £•    Booth,  181. 

Co.  Litt.  i77,  n. 

(c)  F.  N.  B.  903  G,  H.  S04  C 

(f)  F.  N.'B.  204D. 

(e)  F..N.  B.  t\7  £,  or  where  the  te- 
nant aliens,  the  reversioner,  daring  the 
tenant's  life,  may  have  a  writ  of  entry 
M  comjmtfa  coia,  see  jMtf,  p.  95/  and 
see  Widdowson  v.  Earl  of  Harrington, 


1  jac.  and  Walk.  538. 

(/)  F.N.  B.  204  E. 

Ig)  Eastman  v.  Baker,  i  Tannt.;ir4, 
and.  see  ^umilly  v.  James,  6  Taunt. 
963.  See  the  pleadings  in  Eastman  v. 
Baker,  3  Chi'tty's  PI.  61t. 

(A)  See  post,  under  the  proper  titles. 

(t)  Litt.  s.  406.  Co.  Lilt.  !£4r,  a. 
Beverley's  Case;  4  Rep.  It3,  b.  F,  N. 
B.  S09  D.  3  Bl;  Com.'  j?91,  .3  Mod. 
301.    Shep.  Toncli.  289. 


OfiheWrU.  OS 

doubt;  howeTer,  that  tJi^  heir,  after  the  death  of  him  who  was  of  entiy  d«m 
nomeompo$menH»9  may  either  enter  or  havethid-writ,  which  lies  fi^  wncmpw 
where  the  ancestor  has  aliened  in  fee,  in  tail;  for  life,  or  for       **^***' 
years,  (a)    As  the  heir  may  enter,  ejectment  is,  of  course,  the  re- 
medy adopted  in  modem  practice* 


The  action  of  ejectment  has  also  superseded  the  writ  of  entry    Of  entry  dim 
dumfuit  infra  atatem,  which  lies  for  an  infant,  after  he  has  at-      fi^^nfi^ 
tained  hb  fiillage,  to  recover  lands,  which  he  has  aliened  in  fee,     ««_ 
in  tail,  or  for  life,  during  his  infancy ;  and,  after  the  death  of  the 
infuit,  the  heir  may  have  this  writ,  {b)    But,  though  the  infant 
cannot  maintain  this  writ  until  his  full  age,  yet  he  may  enter  dur- 
ing his  minority,  (c)  . 


When  a  man  under  duress  of  imprisonment  aliened  his  lands.  Of  entry  (2iim 
a  writ  of  entry  dum  fuit  in  prisond,  anciently  lay  to  restore  him  /*»*  *»  pnumd. 
to  the  possession  of  them,  (d) 


The.  writ  of  entry  ad  comn^unem  legem  lies  where  tenant  for  Ufe,  Of  entry  od  com- 
in  dower,  or  hy  the  curtesy,  aliens  in  fee,  in  tail,  or  for  the  life  of  ««««» *«•«• ' 
another,  the  land  leased  for  life,  &c.  {e)  in  which  case,  after  the 
death  of  the  original  tenant  for  life,  &c.  the  reversioner  in  fee,  in 
tail,  or  for  life,  may  have  this  writ  (/),  which  lies  also  where  the 
grantee  of  the  particular  estate  aliens  in  fee,  &c.,  and  for  the 
grantee  of  the  reversion,  (g)  As  the  wrongful  alienation  of  these 
particular  tenants  is  a  forfeiture  of  their  estates,  and  gives  the  re- 
versioner an  immediate  right  of  entry,  it  was  never  requisite  to 
resort  to  this  action,  unless  that  right  of  entry  had  heen  tolled  by 
a  descent  (A),  and,  in  that  case,  the  reversioner  must  have  waited 
the  death  of  the  tenant  for  life,  though  afterwards  a  re- 


(fl)  litt.  •.405.    F.  N.  B.  tOf  C«  (e)  F.  N.  B.  90T  O.    Booth,  190. 

{b)  F.  N.  B.  19t  O,  I.    Bootli,  193.        (/)  F.  N.  B.  f07  O.,  bnt,  according 

\hu  a..406.    Co.  Litt.  S47,  b.  to  Sir  £.  Coke,  no  one  can  maintaio  thb 

(c)  F.,N.  B.  L9S  O,  see  the  distinc-  writ  bnt  tenant  in  fee*,  or  in  taiL    Co. 

lam  m  lie  fbmi  of  the  writ  when  bronght  Litt.  341 ,  b. 
hy  the  alienor  himeelf.    F.  N.  B.  19«        (g)  F.  N.  B.  t08  F. 


W  t  Inst.  489. 


(h)  S  Inst.  309. 
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Ofentyy  Mi  em-  nwdj  wa»  giren  Ubb  duritig  hfa  lifetime  by  thewvitrof  entry  tn 
rniMtfw  kgmu  ca$u  jfTOfMO,  and  tii^  aenwmli  emu,  aceardiiig;  to  the  eircum- 
'  stances,  (a)    At  present  Hu»  writ  is  wholly  obsolete. 

The  writ  of  entry  ad  communemkg^m  whicbi  eathe  name  im- 
ports, existed  at  common  law,  did  not  origpoaUy  extend  to  cases 
where  the  tenants  of  the  particular  estates  lost  them  by  defiiult 
or  reddiiion  in  a  real  action ;  but,  to  remedy  this,  it  is  provided 
by  the  statute  of  Westminster  9,  c.  3,  that  in  such  cases  the  re- 
versioner shall  recover  by  writ  of  entry,  by  which  a  writ  of  entry 
ad.  communem  legem  is  to  be  understood,  (b) 

If  tenant  by  the  curtesy  aliens  in  fee,  &c.  the  heir  of  the  re- 
versioner may  either  have  this  writ  after  the  death  of  tenant  by 
the  curtesy,  in  which  case,  by  the  statute  of  Gloucester,  c.  8, 
the  warranty  of  the  husband  without  assets  shall  not  bind  him,  or 
he  may  have  an  assise  of  mortd*ancetior.  (c)  And,  when  a  te- 
nant for  life  aliens  in  fee,  and  dies,  the  lessor  himself  may  have 
this  writ,  or  a  writ  of  entry  ad  termnum  qui  jprateriit  at  his  elec- 
tiom.  (d) 

This  writ  may  be  brought  in  the  jper,  in  the  per  and  cui,  or 
in  the  past^  and  the  process  is  the  same  as  in  other  writs  of 
entry. 


or  entiy  in  earn  Before  the  statute  of  Gloucester,  whenever  a  gift  or  feoffinent 
ynvuo.  ^gg  made  in  fee,  or  for  life,  by  tenant  in  dower,  although  the  re- 
'  versioner  might  have  entered  for  the  forfeiture,  and  have  avoided 
the  estate,  yet,  if  the  alienee  died  seised,  so  that  the  right  of  entry 
was  taken  away,  the  reversioner  had  no  remedy  until  after  the 
death  of  tenant  in  dower,  when,  as  already  stated,  he  might  have 
had  a  writ  of  entry  ad  communem  legem.  But,  if  the  feoffinent 
of  liie  tenant  in  dower  contained  a  warranty,  as  it  usually  <fid,  and 
the  reversioner  was  her  heir,  as  was  frequently  the  case,  he  was 
barred  altogether  by  the  warranty  descending  upon  him.  To 
remedy  this  grievance,  it  was  enacted  by  the  statute  of  Glouces- 
ter, 6  Ed.  1,  c.  7,  that  if  a  woman  should  sell  or  give  land  in 
fee,  or  for  term  of  life,  which  she  held  in  dower,,  the  beic  or 
other  person  to  whom  the  land  ought  to  revert'  after  the  death 
of  such  woman  should  immediately  recover  the  same  by  writ  of 
entry.     When  this  writs  thereforcj  is  brought,  living  the  te- 

• 

(«)  See  po8i.  (e)  2  Inat  993. 

(6)  S  Inst.  946.  (i)  F.  N.  B.  t08  E. 
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uuA  in  dower,  thc}  tOTeraioper  Cfumot  be  bound  by  Uie  war*  of  entry  in  mu 
miy,  becanae  k  baa  not  descended*    The  writ  framed  upon      rromm. 
Ibis  chapter  of  ibe  statute-  o£  Gloucester,  is  tiie  same  as  Ijia    — -^— - 
writ  et  entry  ad  eommnmom  legem,  with  an  additional  datise  re- 
lonring  to  the  statute  in  thai  case  provided,  whence  it  derives 
itsn«ne.(a) 

Since  the  statute  11  H.  7,  e*  90,  which  makes  alienations^,  re^ 
leases,  and  confirmatioBs  with  wajoranty  by  tenant  in  dower, 
tidier  alone  or  with  a  second  husband,  (except  for  term  of  her 
own  li£e\  a  forfeiture  of  her  estate  and  void,  tlids  writ  has  become 
nsdess,  and  is  superseded  by  the  action  of  ^ectment. 

The  process,  &c«  is  the  same  as  in  other  writs  of  entry. 


This  writ  is  grounded  on  the  clause  of  the  statute  of  West-  Of  entiy  m 
minster  2,  c«  S4^  which  enacts,  that  whenever  it  shall  happen  '^^* 
m  Chancery,  that  in  one  case  a  writ  is  found,  and  in  lik^  case, 
falEng  under  like  l^w,  and  requiring  a  like;  remedy,  none  is 
found,  the  clerks  of  the  Chancery  shall  agree  in  making  a  writ. 
As  the  statute  of  Gloucester  had  provided  a  remedy  when  the 
tenant  in  dfnoer  aliened  with  warranty,  and,  as  the  same  griev** 
ances  which  occasioned  the  writ  of  entry  in  ca9u  proviso  existed 
where  tenant  by  the  eurieay  or  for  life  aliened,  the  writ  of  entry 
m  camdmili  casu  was  invented  under  the  authority  of  the  above 
danye,  and  rec^ved  its  appellation  from  these  circumstances,  (i) 

This  writ  lies  for  ^<^  reversioner  in  fee,  in  tail,  or  for  life  (c V 
9r  finr  a  pars<Hi(tf),  durixig  the  life  of  the  alienor,  against  the 
where  te^an^  by  the  curtesy,  for  life,  oxpuratUre  «t^  baa 
in  foe,  in  tul,  or  for  the  life  of  another;  and  it  lies  fcur  the 
gnmftee  of  the  reversion  against  the  alienee  of  the  particular  ter 
nant  (t)  It  seems  alsq,  that  this  writ  li^  for  him  in  reouwd^r, 
as  wen  as  for  the  reversioner.  {J)  It  has  been  said,  that  the. 
issoe  in  tail  may  maintain  thi^.  writ,  and,  that  where  tenant  in 
tal  kaafs  to  another  fpr  th^  life  of  the  lessee,  the  is^ue  in  tail 
may  dect  dther  to  have  this  writ,  or  tifonnedon.    The  reason 

(fl)  f  iMt.  S09,  10.    F.  N.  B.  f(»  but  tee  Co.  Lin.  S41,  b,  Miifni^  M  IP  re- 

M*    Bo^th,  197.  venioDer  for  life. 

(S)  a  iMt.  40S.    JelM  WcbVs  Cew,        (tf)  Co.  Litt.  S41,b.    F.  N«  B4  4»f.  ' 
S  Bfl|i.49, «.    F.  N.  B.  SOS  F.   Booth,        (e)  F.  N.  B.  SOT  A4 
199.  (/)  F.  N.  B.  a07  C,  B. 

(r)  F.  K.  B.  S06  F,  6.     t  In*!.  406. 
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Of  cutty  mwfi.  IS,  thut  the  lease,  creating  a  discontinuance,  viests  a  new  rever^'- 
'"^i'^u^  don  in  fee  in  the  tenant  in  tail,  in  right  of  which,  the  issue  upon 
whom  such  reversion  descends,  is  entitled  to  this  writ  of  entry,  {a) 
But,  if  the  tenant  in  t&il  leases  for  his  own  life  merely,  which  is 
no  discontinuance,  the  issue  in  tail  can  only  have  afarmedany  or 
may  enter,  (b)  Though  the  alienation  of  the  particular  tenant  be 
oidy'for  life,  yef  the  writ  supposes  it  to  be  in  fee.  (e)  If  the 
action  be  brought  on  the  lease  of  the  demandant  himself,  he 
has  no  need  to  make  tide  in  the  writ,  but,  if  it  be  brought  on 
the  lease  of  his  ancestor,  tie  must  then  trace  his  title,  (d) 
The  process,  &c.  is  the  same  as  in  otiier  writs  of  entry. 


Of  ctti  m  Uto.       In  the  Earlier  stages  of  the  English  law,  discontinuance  by  the 
'  husband  of  the  wife's  lands  appears  to  have  been  a  common 

grievwce,  for  which  a  remedy  was  provided  by  the  writ  of  ctre 
in  viiA  at  common  law(«),  though  it  is  indeed  said,  that  an- 
ciently the  wife  was,  in  such  case,  put  to  her  writ  of  right,  be- 
cause the  husband  was  supposed  to  have  the  right  of  possession, 
which  he  might  alien,  leaving  the  wife  to  her  mere  right.  (/)  A 
writ  of  cui  in  vit&  lies  where  the  husband,  being  seised  in  right  of 
his  wife,  aliens  in  fee,  in  tail,  or  for  hfe,  the  inheritance  or  life- 
estate  of  the  wife,  {g)  If  the  husband  lost  the  lands  which  the 
wife  held  in  fee  by  default,  the  wife  could  not  at  common  law 
have  had  this  writ,  but  it  is  given  her  in  that  case  by  the  statute 
of  Westminster  S,  c.  3.  Qi)  If  the  wife  was  seised  in  fee-simple, 
and  neglected  to  recover  the  land  during  her  life,  her  heir  isr 
entitled  to  a  writ  of  entry,  called  a  sur  cui  in  vitd,  after  her  deisith, 
and  that  of  the  husband,  but,  if  she  was  tenant  in  tail,  tiie  heir 
can  only  have  aformedon  in  the  descender,  (i)  ^ 

This  writ  has  become  obsolete  in  consequence  of  the  right  of 
erftry  being  preserved  to  the  wife  and  her  heirs  by  the  statute  3? 
H.  8,  c.  28  (k\  for,  in  all  cases  in  which  the  wife  might  have  had 
'     a  cui  in  vita  at  common  law,  she  may  now  enter  by  force  of 

(a)  F.N.B.S07D.  S  lost  543,  but  this  writ  wm  known 

.  (6).  Ibid.  -                '     «^    '  '     iaBractoD'stime,  391,  b. 

(e)  F.  N.  B.  206  G.  (jg)  F.  N.  B.  193  A.                           - 

(4  Ibid.  (A)  ilmt.MS. 

(e)  Co.  Lite.  Sfte,^  a.  -     :  (t)  F.  K.  B.  198  A.    Co.  Lit  I.  30^  «.:* 

(/ )  Per  Hexlei  5  Ed»  3,  58  B.  Giljb.        {k)  See  ante,  p.  5tf. 

Ten.  108.    Ferrer's  Case,  G  Rep.  8,  b.  .   .    ' 
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this  statute^  and  so  when  the  issue  could  at  common  law  have  of  cm  in  itHa. 

had  a  surem  m  vita  or  B,fonnedaH,  they  may  now  enter,  (a) 

The  process  and  other  incidents  are  the  same  as  in  other  writs 
of  entry,  (b) 


The  same  cause  which  has  brought  the  writ  of  cui  in  vita  into     Of  ou*  mar 
disuse,  has  rendered  obsolete  the  !i¥rit  of  cui  ante  divortium,     dnwrtium. 
which  lay  for  the  wife,  and  the  writ  of  9ur  cui  ante  divortium,    ""~"— — 
wUch  lay  for  the  heir.    These  writs  were  formerly  maintained, 
where  the  husband  aliened  in  fee,  &c.  the  estate  of  the  wife,  and 
die  parties  were  afterwards  divorced  (c),  but  now,  by  the  statute 
38  H.  8,  c.  S8,  the  entry  of  the  wife  and  her  heirs  is  pre* 
served,  (d) 


There  was  abo  another  case  of  discontinuance  at  common  of 
hw,  for  which  an  appropriate  writ  of  entry  was  provided ;  where  tapUuU, 
the  head  of  a  corporation  aggregate,  seised  in  right  of  the  corpo*  """""* 
ntimi,  made  a  discontinuance,  in  which  case  the  successor  was 
cntitied  to  a  writ,  called  a  writ  of  entry  sine  assensu  capituli.  (e) 
Bat  now,  in  consequence  of  the  statutes  by  which  the  monaste- 
ries are  dissolved,  and  of  the  disabling  statutes  of  1  Eliz.  c.  19, 
13  EBz.  c.  10,  and  1  Jac.  1,  c.  3,  this  writ  has  become  obsolete.  (/) 


The  writ  of  ad  terminum  qni  prateriU  lies  where  a  man  Ofadurmnttm 
kases  lands  or  tenements  for  life  or  years,  and  after  the  expira-   9**^  prgtmiu 
tion  of  the  term,  by  efflux  of  time  or  surrender,  the  lessee  or  a 
stranger  enters  upon  the  lands,  and  deforces  the  lessor  or  his 

•>"•(*) 
It  seems  doubtftil,  whether  the  statute  of  Westminster  2,  c. 

SS,  which  enacts,  that  where  tenant  for  years  aliens  in  fee,  the 

remedy  shall  be  by  assise  of  novel  disseisin,  and  that  both  the 

ttoihe  and  feoffor  shall  be  taken  for  disseisors,  does  not  take 

away  the  remedy  by  this  writ  of  entry  during  the  lifetime  of  the 

(•)  Gfcaeley'f  Cm,  8  Rep.  7S,  b.  («)  p.  N.  B.  19^  T. 

F.N.B.  1SS  A,  onrgiii.  (/^  C«>.  Utl.  S»5,  b.    S  BL  Com. 

(*>  BMth,  m.  SfO. 

(c)  P.  N.  B.  SM  P.    Booth,  188.  (g)  p.  N.  B.  flOl  D,  ftnd  note  (a\ 

<^  Co.  litt.  926,  a.  Booth,  195. 
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Of  ad  tertnimtm  feoffor  and  feoffee.  (a)    It  appears,  that  the  grantee  of  the 

qui  preteriit.   yersion  may  have  this  writ  against  the  lessee,  his  heir,  or  assig- 

"""""""^    nee.  (b)     Like  the  other  writs  of  entry,  an  ad  termhmm  qui 

presteriit  may  be  brought  in  the  per,  the  per  and  cui^  or  the 

post,  (c)    This  writ  is  now  wholly  superseded  by  the  action  of 

ejectment. 


Of  causa  tnatri-  The  Writ  of  entry  causA  matrimonii  prcelocvti  lies  where  a 
wOTittprtftocttri.  ^oman  gives  lands  to  a  man  in  fee-simple,  or  as  it  seems,  for  life, 
to  the  intent  that  he  shall  marry  her,  and  afterwards  he  will  not 
marry  her  within  a  convenient  time,  when  required  by  the  woman 
to  do  so{d)^  in  which  case  she  is  entitled  to  this  writ;  and, 
though  the  lands  be  given  generally,  the  woman  may,  in  plead- 
ing, aver  the  same  to  be  cau8&  matrimonii  prcslocuti.  (e)  Whether 
the  man  refuse  or  marry  the  woman,  she  is  entitled  to  have  the 
land  again.  (/)  A  man  cannot  recover  land  which  he  has  given 
to  a  woman  and  her  heirs  causd  matrimonii  prcelocuti.  (jg)  The 
process  is  summons  and  grand  cape  before  appearance,  and 
petit  cape  after  appearance,  (/i) 


0(  quart  ^ecH  This  writ  lies  where  a  man  leases  lands  to  another  for  years, 
ifjra  terminunu  ^^^  afterwards  enters  and  makes  a  feoffment  in  fee,  or  a  lease 
for  life,  of  the  same  lands  to  a  stranger,  in  which  case  the  lessee 
may  maintain  this  writ  against  the  feoffee  or  lessee  for  life  (f),  or 
against  the  lessor,  (k)  So  it  lies  where  the  son  and  heir  of  the 
lessor  n^akes  a  feoffment,  &c.  and  the  feoffee  ousts  the  lessee.  (I) 
So  if  the  lessor  suffers  a  feigned  recovery,  the  lessee  may  have  a 
quare  ejecit  infra  terminum,  although  the  words  of  the  writ  are 
**  by  reason  of  which  sale;'  but,  before  the  statute  21  Hen.  8, 
c.  15,  the  tenant  for  years  could  not  have  falsified  the  recovery 
had  against  the  lessor,  (m)  If  the  lessor  dies  without  heirs,  and 
the  lord  by  escheat  enters,  and  puts  out  the  lessee,  it  is  said,  that 

(a)  t  Intt.  413.     Reg.  Br.  f8,  a.         (A)  F.  N.  B.  t05L. 

Booth,  195.  (0  F.  N.  B.  197  S.    GUb.  Eject. 

(b)  F.  N.  B.  tOi  B.  115,  (td  Edit.). 

(c)  F.  N.  B.  201  E.  (k)  F.  N.  B.  198  T. 
{<£)  F.  N.  B.  205  A,  C.  Boolh,  197.         (0  F.  N.  B.  198  C. 

(e)  Co.  Litt.  226,  a,  204,  a.  (m)  F.  N.  B.  198  E.    See  pni,  title 

</)  Co.  litt.  204,  a.  Pec 

(jf)  F.  N.  B.  205  F.   Co.  lilt,  204,  a. 


Of  the.  Writ.  99 

the  lattor  may  maintain  this  writ  (a)  It  seems  that  a  quare  ot^iugre^eeu 
geek  u^ra  temnrnun  only  Kes  where  the  ejector  claims  title  "^  t^minum. 
under  the  lessor,  and  not  against  a  mere  stranger,  for,  in  the 
htler  case,  the  remedy  was  by  efeciione  JifTtus  {b),  though  it  is 
stid  by  Fitzherbert,  that  the  sale  supposed  in  the  writ  is  not 
tnversable,  but  only  the  ejectment,  (c)  The  process  in  this 
writ  is  summons,  attachment,  and  distress  infinite,  {d) 

(a)  F.  N.  B.  198  F.     Gilb.  Eject.  Hut.  341,  cmUra. 

m,  (Sd  Edit).  (c)  F.  N.  B.  198  K. 

(ft)  Gilb.   J^ectoi.  Its.  (fd  Edit.).  (d)  F.  N.  B.  197  U.    Oilb.  Eject. 

£|«eliii.  5,  Imt  aee  1  Reeret*  115.  (2d  Edit.). 
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Of  the  Writ  of  Quare  Tmpedit. 

Of  quart  im-  A  tVAKE  IMPEDIT  is  properly  a  possessory  writ  which  Mes  for 
^^'^'  the  patron  of  an  advowson,  to  restore  him  to  the  possession  of 
his  advowson  and  to  his  right  of  presentation.  At  common  law 
it  only  lay  where  the  patron  was  hindered  from  presenting  dur- 
ing the  vacancy  of  the  churchy  plenarty  being  in  all  cases  a  good 
plea ;  but  now  by  the  statutes  of  Westminster  S,  (13  Ed.  1,)  and 
7  Ann,  c.  18,  it  lies  in  every  case  of  an  usurpation,  though  the 
clerk  is  admitted  and  instituted,  provided  it  be  brought  within 
six  months.  And  if  the  patron  suffers  the  six  months  to  elapse^ 
he  may  still,  on  the  next  avoidance,  bring  his  writ  of  quare  in^- 
dit.  By  this  writ  the  patron  may  not  only  recover  possession  of 
the  advowson,  but  may  remove  the  clerk  who  has  been  wrong- 
fully presented,  and  have  his  own  clerk  admitted.  The  progress 
of  the  law  relative  to  remedies  for  the  recovery  of  advowsons 
has  been  already  stated  (a);  and  it  has  been  shewn  that  a  quare 
tmpedit  is  now  the  only  action  to  which  it  can  be  necessary  to 
resort,  in  order  to  redress  an  injury  to  a  right  of  presentation* 
The  writ  of  quare  impedit  is  preferable  to  the  assise  of  darreim 
presenimentf  for  many  reasons;  wherever  darrein  presentment 
lies,  quare  impedit  may  be  brought,  but  not  e  eonverso.  {b) 
WhttcoDBti-  The  patron  is  said  to  be  disturbed  in  presenting,  either  when 

tutes  a  diiturb-   the  bishop  has  admitted  and  instituted  a  clerk  upon  the  present- 
*'^*  ation  of  a  pretended  patron,  or  when,  under  any  pretence,  he  re- 

fuses to  admit  the. patron's  clerk;  but  if  the  ordinary  has  filled 
the  church  by  a  wrongful  collation  merely,  the  true  patron  is  not 
thereby  dbturbed,  but  he  should  actually  present,  and  the  ordi- 
nary must  reftise  to  admit  his  clerk  before  any  quare  impedit  can 
be  brought,  for  the  wrongful  collation  does  not  put  the  patron  out 
of  possession,  but  the  bishop  may  institute  his  clerk,  and  then 
the  two  clerks  may,  in  trespass,  ejectment,  or  assise,  try  which 
had  the  better  tide,  (c)  Nor  is  the  true  patron  disturbed  by  a 
stranger  merely  presenting  a  cl«rk  to  the  bishop  to  be  admitted 

(a)  Anitj  p.  t6.  Boswel'i  Case,  ibid.  50,  a.  Grendon  v. 

(6)  Wats.  CI.  Law,  241,  t4f .  Bp.  of  Loodoo,  %  Plowd.  Com.  500. 

(c)  Green's  Case,  6  Rep.  t9,  b.  30,  a.     Vato.  Qeff.  Law,  If  1,  t38. 
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to  the  ehurchy  unless  the  bishop  has  admitted  him  accordingly,  (a)    of  quan  tm . 
The  refusal  of  the  bishop  to  admit  the  plaintiff's  clerk  when       p^. 

tHPCscuted  is  the  disturbancci  and  therefore  the  patron,  before  he * 

cm  bring  his  action  for  a  disturbance,  must  cause  his  derk  to 
feaoder  his  presentation  to  »the  bishop  and  require  admittances 
and  the  bishop  must  refuse,  or  else,  although  the  bishop  be. 
named  in  the  writ,  he  may  at  the  end  of  six  months  collate  by 
lapse.  (6)  But  if  the  church  be  full  upon  the  presentation  of  a 
stranger,  that  is  an  actual  disturbance,  and  the  plaintiff  may  bring 
his  action  without  previously  presenting  his  clerk.  (^)  The 
wrongful  presentation,  institution,  and  induction  of  a  derk  to  a 
diurch  donatiTe,  make  only  a  disturbance  at  election,  (d) 

The  plaintiff  in  quare  impedit  must  have  an  immediate  right  By  whom  H 
of  presentation  and  not  merely  in  reversion  or  remainder,  for  it  is  lies. 
a  possessory  action.  If  one  person  has  the  right  of  nomination, 
and  another  the  right  of  presentation,  and  either  of  them  impedes 
the  other,  a  quare  impedit  lies  {e) ;  or  if  a  stranger  presents,  the 
two  may  join  in  a  quare  impedit  (/) ;  and  if  the  writ  be  brought 
by  hnn  who  has  the  right  of  nomination,  it  runs  **  that  he  per* 
■dt  hhn  to  present,**  and  not  ''  to  nominate,"  and  the  special 
fluitter  is  shewn  in  the  count,  {g)  A  grantee  of  the  next  avoid* 
anoe  may  maintain  quare  impedit  against  the  patron  who  granted 
it  (A)  And  if  there  is  a  grant  of  the  next  avoidance  to  two,  and 
one  of  them  releases  to  the  other,  before  the  church  becomes 
void,  the  latter  may  bring  a  quare  impedit  alone,  (t)    The  king 

ly  have  a  quare  impedit  {k)f  so  may  a  parson,  patron  of  a 

An  heir  cannot  have  this  action  for  a  disturbance  in  his  ances^  Hmr  and  ex- 

lo/s  lifetime  (m) ;  unless  the  church  be  donative,  when  the  right  eatt§r,    . 

of  presentation  upon  a  vacancy  in  the  ancestor's  lifetime  descends 

to  the  heir,  (n)    An  executor  or  administrator  may  have  a  quare 

• 

(i^  Wats.  a.  Lftw,  S38.  Or)  F.N.B.53B.  asd  Hste't  note, 

(l>BrieklMiri?.Abp.ofYoric,Hob.     (d). 
too.   1  BrowaL  164.  S.  a  Jesk.  Cent.        (h)  Fits.  Ab.   Qm.  m^.  95. 
11.    Wsls.  CL  Law.  SSS.    See  Com.        (i)  Lewes  v.  Benoet,  Moor,  467. 


(H.  IS).  Cro.  Elis.  eO(K 

(«)  Wan.  a.  Law,  tSS.  (&)  F.  N.  B.  St  E. 

(^  Wall.  a.  Law,  S06.  f  Wib.  151.  (I)F.  N.  B.49L 

(r)  Maor,49, 894.  Dyer,  4a,  a.  Rast.  (in)  Br.  Ab.  Qua.  Unp.  7.    F.  N.  B. 

506,  b.    Bex  T.  Marqoia  of  Stal^  53  P. 

S  T.  R.  446.   F.  N.  B.  SS  B.  and  (a)  Repinaton  ▼.  Got.  of  Itoworth 

c  Wala.  Oeii.  Law,  85.  Scbool,  t  Wilt.  i:x>. 
(/)  Dysr,  46,  a.  in  BMvgin. 
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Of  Real  Actions. 


pedU. 


By  whom. 

CopOTC^Mftt 


Huabandand 
wife. 


Of  quan  im-  impedU  and  recover  damages  for  a  disturbance  ridier  in  his  own 
time  or  in  the  time  of  his  testator  or  iiitestate.  (a) 

Coparceneris  should,  it  seems,  join  in  a  quare  impedii  where 
there  has  been  no  composition  to  present  in  turns,  and  no  dis- 
agreement (6);  but  where  there  has  been  such  composition  or 
disagreement,  the  coparcener,  whose  turn  it  is,  alone,  or  all  €he 
Coparceners  together,  may  sue,  at  their  election,  (c)  The  pre- 
sentation by  one  coparcener  does  not  put  the  others  out  of 
possession,  (cf)  Tenants  in  common  and  jointenants  must  join 
in  a  guare  in^edit(e);  if  coparceners,  jointenants,  or  tenants 
in  common  of  an  advowson,  make  partition  to  present  in  turns, 
each  shall  be  seised  of  a  separate  estate  to  present  accord- 
ingly-(/) 

Where  a  husband  is  seised  of  an  advowson  in  right  of  his 

wife,  and  the  church  becomes  void,  the  husband  alone  in  right  of 
his  wife  may  maintain  a  quare  inq^edit  (g);  or  it  may  be  brought 
by  both.  (A)  If  the  church  become* Toid  during  the  coverture, 
and  the  husband  and  wife  be  disturbed  in  presenting  to  it,  and 
the  husband  die,  the  wife  may  have  a  quare  impedit  after  his 
death,  (f ) 

And  so  the  husband  shall  have  the  presentation  if  he  survive, 
but  not  if  the  church  became  vacant  before  the  coverture,  (i) 

Since  the  statute  7  Ann,  c.  18,  no  usurper  or  disturber  can 
devest  the  right  of  presentation  out  of  the  true  patron,  or  acquire 
the  inheritance  of  the  advowson  by  wrong.  At  the  present  day, 
therefore,  every  person  who  has  a  right  to  present  may,  notwith- 
standing any  former  usurpation,  present  a  clerk  on  the  church 
Decoming  vacant,  or,  if  disturbed  in  so  doing,  may  have  a  quare 
impedit,  and  it  is  consequently  immaterial  to  inquire  what  per- 
sons were  enabled  by  the  statute  of  Westminster  S,  to  take  ad- 
vintage  of  this  remedy.  (I) 


,   (a)  Smalkrood  ▼.  Bp.  of  Coventry, 
Cro.  Eltx.  207.    8av.  118.  S.  C. 

(6)  Watt.  CI.  Law,  254,  ante,  p.  7. 
•  Qs)  Baiker  ▼.  Bp.  of  LoiidoD,  1 H.  Bl. 
417.  ante,  p.  7,  aud  stat.  7  Ann,  c.  18. 

(d)  Dyer,  S59.  .  t  Inat.  365.  Walk, 
on  Desc.  53,  note. 

(«)  Br.  Ah.  Mud.  in  Act.  103.  Co. 
Litt  197,  b.  Wats.  Cler.  Law,  254» 
mUe,  p.  7. 

(/)  St.7  Ann,c.  18. 

(f)  Br.  Ab.  Baron  oad  Feme,  28,  41. 


Wats.  CI.  Law^  255.  M»ch,47,ewrfra. 

(k)  Br;  Ab.  Bar.  md  Feme^  41. 
Hairs  Case,  7  Rep;  24. 

(t)  Fits.  Ab.  Qmn  imp.  57, 71.    Co. 
Litt.  351,  a. 

(k)  Co.  Litt,  851, Ji,  b.  ISi,  a. 
.  (0  For  the  law  as  it  stood  bMie  the 
statiite  of  Ann,  see  l  MflL<}«cr«  imp. 
137.  Booth,  121,  t24.  S  Inst.  356. 
Com.  Dig.Qaar«  tmp.(D.)  .BesweO'k 
Case,  6  Rep.  48,  b.  Stanhopev.  Bp. of 
Lhic.  Hob.  287,  and  ptdtf  p.  t4. 
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Wliere  a  person  has  wrongfully  presented  a  clerk,  who  has    Of  qu^iu  tm* 
been  admitted  and  institi^ted  by  the  bishop,  the  writ  of  guare        p^'^*  _ 
imprdit  may  be^  and  usually  is,  brought  agidnst  the  bishop,  the  Ag^uiut  whom. 
wrongful  patron,  and  the  incumbent.     The  bishop  is  joined  in 
Older  to  prevent  his  collating  by  lapse  in  case  the  church  should 
become  vacant ;  the  wrongful  patron  is  made  a  defendant  be- 
cause his  estate  is  to  be  devested  out  of  him  by  the  judgment, 
and  the  wrongful  incumbent,  in  order  that  he  may  be  removed  if 
the  plaintiff  succeeds  in  the  action. 

If  the  hindrance  for  which  the  guare  impedit  is  brought,  is  Ordinary. 
die  act  of  the  bishop  alone,  as  if,  the  church  being  void,  he  re-  ' 
fuses  to  admit  and  institute  the  plaintiff's  clerk,  under  pretence 
of  incapacity  or  the  like,  the  writ  must  be  brought  against  him 
only  (a);  but  if  he  has  admitted  and  instituted  the  clerk  of  an 
usurper,  the  usurper  and  his  clerk  are  also  made  defendants.  If 
the  church  be  fuU,  it  is  said  by  Lord  Hobart  to  be  useless  to  name 
the  ordinary,  as  there  is  no  danger  of  a  lapse  {b\  but  the  usual 
course  now  is  to  join  him  in  the  writ,  (c)  Unless  the  bishop  has 
been  guilty  of  a  disturbance,  it  has  been  already  stated,  that  it 
seems  he  may  collate,  after  six  months  expir.ed  (at) ;  but  where  th^  , 
diurch  has  become  litigious  (e),  in  consequence  of  two  persons 
mutually  presenting  their  clerks  to  the  ordinary,  it  appears  that 
the  bishop,  by  refusing  the  clerk  of  the  true  patron,  debars  him^ 
self  of  his  right  of  collating  by  lapse,  if  he  is  made  a  party  to 
the  gmare impedit.(/) 

The  patron  ought  to  be  made  a  defendant,  whenever  his  in«  Patnm. 
heritenoe,  estate^  or  interest,  is  to  be  devested,  and  if  he  is  not 
named,  it  may  be  pleaded  in  abatement  (g) ;  but  it  is  not  error,  (i) 
But  when  the  inheritance,  estate,  or  interest,  of  the  patron  is  not 
to  be  devested,  then  if  apother  disturber  is  named,  it  is  not  ne- 
cessary to  name  the  patron  (s),  as  where  the  next  presentation 
wJy  is  to  be  recovered  and  not  the  advowson  (k),  or  where  the 


(«)  S  Bl.  Com.  S47. 
(A)  EMt  V.  Abp.    of  York,    Hob. 
990. 
(r)  3  BL  CoiD.  f47. 

(c)  Tli€  biahop  in  tbis  case  may  se- 
cwe  hifluelf  from  being  a  distorber,  by 
raardiag  m  jure  fmtrmaiuM,  For  tbii 
fNceediiig  aee  Watt.  CL  Law,  113, 
m,S36.    3BLCom.f46. 

(/)  Briekbewl    v.    Abp.  of  York, 


Hob.  tOi ;  bat  see  this  doubted  in 
Wats.  CI.  Law,  S62. 

(g)  Hatl's  Case,  7  Rep.  t5,  b.  Wats. 
CI.  Law,  S56.  Bat  see  2  Leon.  68,  S. 
C. 

(h)  Safil  ▼.  TbomtODy-Cro.  Jac.  651'. 
Palm.  311.  W.  Joues,  it,  S.  C.  Bae. 
Ab.  Error,  (K). 

(t)  Hall's  Cafe,  7  Rep.  36,  b.  WaU. 
CI.  Law,  256. 

(k)  Savile,  Case  184. 
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Of  quare  ini-    king  brings  a  qfliore  impediti  upon  an  aroidance  by  shnony  nt 
^*'  the  incumbent,  (a)    The  advice  given  by  Lord  Hobart  is,  not  ta 

Against  whimi.   name  more  disturbers  than  are  likely  to  have  reasonaUe  tides, 

for  every  disturber  will  make  a  several  title,  and  traverse,  or  con- 
fess and  avoid  the  plaintiff's  title,  whether  they  themselves  have 
title  or  not,  and  therefore  it  is  better  not  to  name  them,  (ft)  If 
the  king  presents,  and  his  clerk  is  admitted  and  instituted,  the 
quare  impedii  must  be  brought  only  against  the  bishop  and  in- 
cumbent or  one  of  them,  (c) 

CUrtu  If  the  action  is  brought  against  the  ordinary  and  the  dis- 

turber only,  omitting  the  incumbent,  who  was  instituted  before 
the  action  commenced,  the  patron  may  recover  his  right  of  pa- 
tronage, but  not  his  present  turn,  for  he  cannot  have  judgment  to 
remove  the  clerk,  unless  he  is  made  a  party  to  the  writ  (d);  but  if 
the  clerk  of  the  party,  against  whom  judgment  is  given,  is  ad- 
mitted and  instituted  pending  the  suit,  then,  as  he  could  not  have 
been  made  a  defendant  in  tiie  action,  he  may  be  removed  though 
not  named,  (e) 

fbr  what  When  the  action  is  brought  for  a  disturbance  to  a  parsonage 

or  rectory,  the  form  of  the  writ  is  "  command,  &c.  that  they 
permit  him  to  present,  &c.  to  the  churchy  ftc*"  for  by  the  word 
church  a  parsonage  or  rectory  is  properly  understood  (/) ;  if  for 
disturbance  to  a  vicarage  then  ^*  to  the  vicarage  {gYi  if  to  a  pre-* 
bend,  then  **  to  the  prebend ;"  if  to  a  chapel,  tiien  **  to  the 
chapel ;"  and  thus  the  advowson  ought  always  to  be  named,  as  it 
is.  (A)  A  quare  impedii  lies  of  a  church  donative,  the  form  of 
the  writ  being,  ''  that  tiiey  permit  him  to  present  to  tiie  churdi,'* 
and  the  particular  title  is  stated  in  the  count,  and  so  it  lies  of  a 
prebend  or  chapel  donative,  (t)  It  should  be  observed  that  a 
disturbance  of  a  donative  is  only  a  disturbance  at  election,  and 


(a)  R.  V*  Abp.  of  York,  3  Lev.  16, 
bat  lee  R.  ▼.  Bp.  of  Litchfield,  Noy, 
151.    Wau.  CI.  Law,  S66. 

(6)  Elvis  ▼.  Abp.  of  York,  Hob.StO. 

(c)  KeUw.  5S,  a.  Hall's  Case,  7  Rep. 
S6,b. 

((f)  Per  Doddridge,  in  Harris  v.  Aus- 
tin, S  Bnlstr.  38.  1  Brownl*  159.  3 
BL  Com.  f48. 

(O  F.  N.  B.  35  C. 

(/)  F.  N.  B.  3t  H.  Wats.  CI.  Law, 
S50. 

(^)  F.N.B.3SH.  bat  if  a  vicaniie 


be  called  a  chorch,  it  ia  not  emr,  R.  v. 
Bp.  of  Norwich,  1  RoL  Rep.  S3r. 
Wats.  CI.  Law,  S51. 

(A)  F.  N.  B.  32  H.    «  Inst.3d3. 

(i)  Co.  Litt.  344,  a.  Br.  Ab.  Qwdv 
mp.  156.  F.  N.  B.  33  G.  S  Bom's 
Ecc.  Law,  title  **  Donative,'' SOS.  &. 
T.  Bp.  of  Chester,  1 T.  R.  396,  and  see 
R.  ▼.  Marqais  of  Stafford,  3  T.  R.  649. 
Bat  see  as  to  an  appropriation,  Graa- 
don's  Cue,  Plow.  Con.  500,  b.  Wats. 
CI.  Law,  347. 


) 
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dutt  a  church  donative  cannot  be  so  fiOed  by  presentation,  insti-  of  quan  % 
tiitiony  and  induction,  as  actuafly  to  put  the  true  patron  out  of  v^^^ 
poeseasioni  and  prevent  him  from  preferring  his  clerk.  He  may 
therelbfe  either  put  in  his  own  clerk  notwithstanding  the  church 
be  fUD,  and  the  two  clerks  may  then  try  their  right  in  trespass 
or  cgectmen^  or  he  may,  if  he  please,  admit  himself  out  of  pos- 
sesion, and  bring  his  quare  impedU*  (a) 

A  qmare  mpedit  will  lie  for  an  hospital,  or  for  a  church  and 

a  hospital,  being  one  and  the  same  thing.  (6)    So  it  lies  for  an 

archdeaconry  (c) ;  but  it  does  not  lie  for  a  chancellorship  or  a 

coBmissaryship.  {d)  A  quare  impedU,  '*to  present  to  the  moiety  of 

die  church,**  &c.,  only  lies  where  there  m^  two  several  patrons  and 

two  several  incumbents  of  the  church,  so  that  each  patron  has  a 

diitinct  and  separate  advowson  of  one  half  of  the  church,  and 

his  incumbent  a  distinct  and  separate  half  of  the  tithes  and  other 

ecdesiastical  profits  in  the  same  town,  in  which  case  the  advowson 

and  the  church  are  severed  botji  in  right  and  possession.    But 

if  there  be  only  one  incumbent,  then,  although  the  advowson  be 

severed  and  divided,  yet  no  quare  impedit  will  lie  **  to  present 

lo  the  moiety  of  the  church,**  &c. ;  but  in  such  case  the  form  of 

the  writ  must  be,  **  to  present  to  the  ehureh'*  generally,  and  the 

plaittiiff*8  title  must  be  stated  truly  in  the  declaration.  (^)    So  in 

a  qmmreimpedit  by  the  kmg  for  a  prerogative  turn,  the  inritis  ge- 

oefaly  **  qua:  ad  noetram  donatumem  spectaty**  and  the  count  spe- 

dflly "  fU4JB  ad  nofttram  donationem  spectatjure  prerogatiDa"  (f) 

The  aheration  of  a  church  fai  name  or  otherwise  will  not  pvevioit 

die  patron  from  having  his  quare  impedit  by  the  new  naine,  if 

that  writ  could  have  been  brought  before  the  alteration  (g) ;  and 

soif  two  churches  be  united,  he  who  is  patron  by  the  union  may 

have  a  quare  impedit.  (A) 

The  writ  of  quare  impedit  must  be  brought  .in  the  Common 


(«)  Wall.  Ch  Law,  S06.  Co.  litt. 
SM|  a.  airfc,  p.  tOl. 

{h)  P.  N.  B.  53  O.  Mayor  of  Bed- 
lord  ▼.  Bp.  of  liocolo,  Willes,  611. 
WainM  ▼•  Bp.  of  lineolD,  Cfo.  Elii. 
790.  KaaL  Eut.  506,  b.  Wats.  O. 
Uw,t40, 

(c)  Hanllwaod  ▼.  Bp.  of  Coventry, 
Ora.  Elii.  sor.    1  L^o.  f05^  S.  C. 
Wall.  a.  Law,  S40« 
(/)  Wats.  a.  Law,  W^ 


(i)  Sfflith't,  Cate,  10  Rep.  135,  b. 
Windsor*!  Case,  5  Rep.  10«,  b.  Wind- 
bam  ▼.  Bp.  of  Norwicb,  1  Brownl.  165* 
U'ats.a.Law,  S52. 

(/)  R.  V.  Bp.  of  London,  1  ^k.  559. 
3  Le?.  977, 382,8.  C 

(g)  Wats.  CI.  Law,  t53. 

(A)  Ibid.  Coppledick  ▼.  Tansey,  Hntt. 
31.  See  more  as  to  the  nameef  tlia 
Cbnrcb,  Ayray's  Case,  11  Rep.  ft,  a. 
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Of  ^luureim-    Pleas^unkss  the  king  isplaintiffywhoii^ychoosehisowncoi^ 

P^^'         The  venue  is  local,  and  must  be  laid  in  the  county  where  the 

church  lies,  though  it  is  otherwise  in  the  king's  case,  and  a  quare 

impetBi  for  a  prebend  must  be  brought  in  the  county  where  the 

cathedral  church  lies,  (b)    There  must  be  fifteen  days  between 

the  teste  and  return  of  the  writi  and  the  teste  it  is  said  ought  to 

be  the  day  of  the  issuing,  (c) 

Procos,  &c  The  process  in  quare  impedit  is  summons,  attachment,  and,  at 

common  law,  distress  infinite ;  but  by  the  statute  of  Marlbridge, 

c.  IS,  if  the  defendant  makes  de&ult  at  the  return  of  the  dis- 

iringeu,  the  plaintiff  may  have  judgment,  and  a  writ  to  the  bishop. 

Either  the  plaintiff  or  defendant  may  be  essoigned,  but  if  the 

ordinary  essoigns  himself  it  makes  him  a  disturber.    Neither 

voucher  nor  aid-prayer  lies.    Damages  are  recoverable,  but  no 

costs.    Judgment  may  be  given  at  nisi  prius,  and  a  writ  of  ad" 

nUttendum  clericum  awarded  there.  (cI) 

Ne  admUtas  and      As  soou  as  the  quare  impedit  is  sued  out,  the  plaintiff,  or,  as  it 

Quart  ineum-      secms,  the  defendant,  if  he  suspect  that  the  bishop  will  admit  a 

h-oBiu  clerk  pendente  lite^  may  have  a  ne  admittaSf  which  is  a  prohibi* 

tory  writ,  forbidding  the  bishop  to  admit  any  clerk  whatsoever, 
before  the  contention  determined.  (^)  Thb  writ  ought  to  be 
brought  within  the  six  months,  for  after  that  time  the  right  of  col- 
lation has  vested  in  the  bishop  (/),  if  he  has  not  been  guilty  of 
a  disturbance,  (g)  If  the  bbhop  admits  a  derk  notwithstanding 
this  writ,  and  the  plaintiff  recovers,  the  latter  may  then  sue  out  a 
quare  incumbramt  against  the  bbhop,  and  shall  recover  on  it  fajs 
damages  and  the  presentation,  and  remove  the  clerk  who  came 
in.  pendente  lite*  (A) 

(a)  Reg.  Br.  29,  b.    F.  N.  B.  33  E.  (e)  F.  N.  B.  37  F.  H.    3  BI.  Com. 
Magdaleo  College  Case,  1 1  Rep.  68,  b.  348.    Wats.  CI.  Law,  S39. 

(b)  Bulwer's  Case,?  Rep.  3, a.  Mer-  (/)  F.  N.  B.  57 E. 
riek!t  Case,  Dyer,  194,  a.    As  to  Quare  (g)  See  ante,  p.  103. 

In^.  in  Wales,  see  Vangbao,  4i0.  (k)  F.  N.  B.  48  D.  &c.    WaU.  C|. 

(e)  Reg.  Br.  30,  a.    Br.  Ab.  Quare  Law,  t40.    Lancaster  ▼.  Lowe».  Cro. 

mp.  151.    WaU.  CI.  Law,  254.  Jac.  93. 

(d)  See  post  under  the  proper  heads. 
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WjjTB  is  a  spoil  or  destruction  in  houses^  gardens,  trees,  of  waste. 
lands^  or  other  corporeal  hereditaments,  to  the  disherison  of  — — - 
him  who  has  the  reversion,  or  remainder  in  fee-simple  or  fee- 
taSL  (a)  And  it  is  either  voluntary,  which  is  an  act  of  commis- 
sion, as  by  pulling  down  a  house,  or  it  is  permissive,  or  a  matter 
of  cnnissioQ  only,  as  by  suffering  it  to  fall  for  want  of  necessary 
TCparations.  (6) 

The  action  of  waste  may  be  brought  by  any  person  who  has  By  whom. 
die  immediate  reversion,  or  remainder  in  fee,  or  in  tail,  whether 
by  deaoent,  purchase,  or  escheat  (c) ;  but  if  there  be  any  inter* 
estate  of  freehold,  no  action  of  waste  lies  for  the  ulti- 
remainderman  or  reversioner  {d) ;  but,  though  there  be  a 
estate  for  Hfe,  yet  as  soon  as  that  estate  is  determined  by 
death,  or  surrender,  the  reversioner  in  fee  may  maintain  a  writ  of 
waste  for  waste  committed  during  the  continuance  of  the  inter- 
vening estate,  for  it  was  to  his  disherison,  althoiigh  during  the 
life  estate  he  had  no  remedy  (e);  and  if  the  r^nainder  for 
life  is  contingent,  before  the  contingency  happens,  the  reversioner 
may  have  waste  (/);  and  he  may  have  waste,  although  the  mesne 
rcBiaiDder  for  life  which  is  determined,  was  without  impeachment 
of  waste,  ig)  Where  the  reversioner  grants  the  reversion  for 
yean,  he  cannot  bring  waste ;  but  it  is  otherwise  where  he  only 
makes  a  lease  in  reversion  (A),  and  a  remainder  for  years  will  not 
prevent  the  ultimate  reversioner  or  remainderman  in  tail  or  in 
fee  fieom  bringing  waste,  (i) 


(«)  Co.  lift  S3,  a.    2  Bl.  Com.  1^81. 
Qg)  t  ioBC.  145.    S  Bl.  Com.  tSl. 
(r)«RoLAIi.8t5.  Com.  Dig.  Waste, 
(CS>   Co.  litt.  53,  b.   SSaoncl.  S5S, 

(^  Co.  Litt.  54,  a.   "In F.  N.  B. 

(M,  C.  59,  H.),  It  miirt  be  nndeiBtood," 
vyaSir  E. Coke, «'  tbat  the  meao  re- 
■■iailiiimiii  k  dea^  or  has  tmrender- 
•d."  Vhoa  tiie  toMBtis  alio  the  mesne 


renwindennan,  see  Co.  Utt.  1199,  b. 

(«)  Pagefs  C^ue,  5  Rep.  76,  b.  Bray 
▼•  Tracy,  Cro.  Jac  688.  W.  Jones, 
51,  S.  C.    2  Rol.  Ab;  8f  9, 1.  20. 

(/)  Udal  ▼.  UdaJ,  Aleyn,  82. 

(jg)  Bray  ▼.  Tracy,  Cro.  Jac.  688. 

(h)  Co.  litt.  54,  a.  2  RoL  Ab.  829, 
I.  3D,  35.    2  Prest.  Conv.  145, 6. 

(0  F.  N.  B.  59  H.    2  Inst.  301. 
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Of  waste.  In  some  special  cases  an  action  of  waste  will  lie,  although  the 
lessor  had  nothing  in  the  reversion  at  the  time  of  the  waste  done ; 
as  where  lessee  for  life  makes  a  feoffment  in  fee  upon  condition^ 
and  waste  is  done,  and  afterwards  the  lessee  re-enters  for  the 
condition  broken,  in  this  case  the  lessor  shall  have  an  acdon  of 
waste.  So  if  a  bishop  makes  a  lease  for  life  or  years,  and  dies, 
and  the  lessee,  the  see  being  void,  does  waste,  the  successor  shall 
have  an  acdon  of  waste.  And  so  if  lessee  for  life  is  disseised, 
and  waste  is  done,  and  the  lessee  re-enters,  an 'action  of  waste 
may  be  maintained  against  him,  and  yet  in  none  of  these  cases 
the  plaintiff  had  any  thing  in  the  reversion  at  the  time  of  the 
waste  committed*  {a) 

There  are  some  cases,  in  which,  on  account  of  the  doctrine 
of  tenure,  a  person  who  has  not  the  inheritance,  may  join 
with  another  person  who  has,  in  bringing  an  action  of  waste. 
Thus  if  tenant  for  life  and  the  reversioner  join  in  making  a  lease, 
the  leasee  wiU  hold  of  the  tenant  for  life,  and  if  he  commit  waste, 
the  action  must  be  brought  by  the  tenant  for  life  and  rever- 
sioner. (6)  And  so  where  a  reversion  is  granted  to  two  and  the 
heirs  of  one  of  them,  and  waste  is  committed  by  the  tenant,  the 
action  shall  be  brought  by  both  (e) ;  and  so  if  there  be  two  join- 
tenants  for  life,  the  reversion  in  fee  to  one  of  them,  and  they  make 
a  lease  and  waste  is  done.  ((/) 

Where  there  are  jointenants  for  life,  remainder  to  one  of  them 
in  fee,  and  the  tenant  for  life  commits  waste,  he  who  has  the  fee 
has  no  remedy  against  him  who  holds  for  life,  by  the  statute  of 
Gloucester,  although  the  heir  has,  after  his  ancestor's  death ;  but 
it  seems  that  he  who  has  the  fee  may  maintain  a  writ  of  waste 
against  the  tenant  for  life  by  the  statute  of  Westminster  8,  13 
£d.  1,  c.  ^  (e\  which  enacts,  that  where  two  or  more  hold  wood^ 
turf-land,  or  fishing,  or  other  such  thing  in  common,  (and  by  the 
equity  of  the  statute,  in  jointenancy,)  and  some  of  them  do  waste 
against  the  minds  of  the  other,  an  action  may  lie  by  a  writ 
of  waste,  {/)    Jointenants  and  tenants  in  common  for  life  are 


(a)  Co.  Liu.  356,  a.  53,  b. 

ijb)  Co.  Litt.  4S, «.    Thel.  Dig.  I.  2,  (d)  2  Rol.  Ab.  815, 1. 35. 

c.  2.  ••  4.    Treport*t  Case,  6  Rep.  15,  (0  Co.  Litt.  53,  b.  SOO,  b.  S47,  b.  2. 

a.  Bredon'k  Case,  l  Rep.  76f  a.  3  Prett.  RoU  Ab.  825, 1.  40. 

Conv.  33.  (/)  2  lutt.  403.    F.  N.  B.  59  D. 

(c)  F.  N.  B.  59  F.    Co.  Lilt.  4f ,  a. 
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Within  the  statute,  but  it  does  not  apj^ly  to  coparceners  before     Of  waste.. 
paittdoQ.  (a) 

If  a  reversion  is  vested  in  two  coparceners,  and  waste  is  com*- 
mittedt  aimI  one  of  the  coparceners  dies,  and  her  interest  in  the 
reversion  descends  to  her  daughter,  an  action  may  be  maintained 
by  the  aunt  and  the  niece,  {b)  But  this  has  been  doubted,  be* 
cause  the  daughter  can  only  have  judgment  to  recover  the  place 
wasted,  and  not  the  damages,  for  which  the  aunt  must  have  a  sole 
judgment  (c)  A  surviving  coparcener  and  the  tenant  by  the  cur^ 
tesy  of  the  other  coparcener's  share,  may  join  in  an  action  of 
waste.  (cQ 

An  action  of  waste  does  not  lie  for  the  heir  for  waste  done  in 
his  ancestor's  time  {e) ;  nor  for  the  successor  of  a  sole  corporation 
ibr  waste  in  the  time  of  his  predecessor  (/) ;  nor  for  a  younger  son, 
fer  waste  done  in  the  lifetime  of  his  elder  brother,  who  dies  before 
action  brought  {g\  nor  for  a  grantee  of  the  reversion,  or  lord  by 
escheat,  for  waste  done  before  the  grant  or  escheat  (A) ;  and  if 
the  estate  in  the  reversion  is  chfuiged,  as  if  after  the  waste,  the 
reversioner  grants  the  reversion,  and  takes  it  back  again,  the  ac* 
tion  of  waste  is  gone,  (t)  If  tenant  in  tail  grants  an  estate  for 
lus  fife,  and  afterwards  releases  all  his  right  to  the  lessee  and  his 
heirs,  he  cannot  maintain  an  action  of  waste  {Jc) ;  nor  does  waste 
lie  by  tenant  in  tail  after  possibility,  even  for  waste  committed 
while  he  had  the  inheritance  in  him.  if) 

The  action  of  waste,  at  common  law,  lay  only  against  guardian  Agaiut  whom, 
in  cfaivabry,  tenant  in  dower,  and  tenant  by  the  curtesy,  and  not 
against  tenant  for  life  or  years,  (m)  The  reason  was  that  the  guar- 
dian, tenant  in  dower,  and  by  the  curtesy,  came  in  by  act  of  law, 
and  not  by  the  act  of  the  party,  as  other  tenants,  and,  therefpre, 


(«)  t  Imt.  403.    Co.  litt.  SOO,  b. 

W  S  last.  305.  F.  N.  B.  60  R.  Co. 
IiCt.53,b.    t  Rol.  Ab.  8tA,  L  50. 

(«)  Eaitcovrt  ▼.  Wcekes,  1  Lntw. 
SOS.  1  Salk.  187,  S.C.  Hargnve^ 
Mte,  Co.  Liu.  63,  a.  (1). 

(O  Co.  Litts53»  b.  sRo1.Ab.8t5, 
L48. 

(f)  t  last.  305.  Com.  Dig.  Watte, 
(C3).  Co.  litt.  53,  b. 

if)  Co.  Utt.  53,  b.  t  RoL  Ab.  8«4, 
L  43^  49.  Bat  it  Ilea  for  a  bish5p,  for 
waitc  done  darinj^  tbe  vacancy  of  the 


•ee.    Co,  Litt.  356,  a.    Aittty  p.  108. 

ig)  a  RoL  Ab.  8f5,  L  10. 

(A)  Com.  Dig.  Waite,  (C.  3).  S  RaL 
Ab«8S5,1.6. 

(i)  Co.  Litt.  53,  b. 

(fc)  Co.  Utt.  331,  a.  Cb^faalcy*! 
Caie,  S  Rep.  5<i  a.    See  oafc,  p.  46. 

(0  t  Ru).  Ab.  8f5,  1.  31.  Co.  litt 
53,  b. 

(«)  S  Inst.  t99,  bat  in  some  baaki  it 
ir  taid,  tbat  a  primUim  of  watte  oaly 
lay  at  eommon  law,  5  H.  5. 13,  a.  Pil- 
fold's  Cate,  10  Rep.  116,  b. 


no 


QfRcalAcHons. 


Of 


Againit  whom. 


the  reversioner  had  no  opportunity  of  providing  against  the 
doing  of  waste,  (a)  In  consequence  of  the  statute  of  Gloucester 
having  given  the  writ  of  waste  against  tenant  hy  the  curtesy, 
it  has  been  supposed^  that  he  was  not  punishable  at  common 
iaw  (6) ;  but  it  seems,  that  the  statute  only  named  him  to  dear 
away  some  doubts  which  had  arisen  as  to  his  liability,  from  the 
circumstance  of  the  word  tenet  or  tenuit,  being  always  inserted  in 
the  writ  of  waste ;  whereas,  tenant  by  the  curtesy  does  not  hold 
of  the  heir  (the  plaintiff),  but  of  the  lord  paramount,  (c)  By  the 
statute  of  Gloucester^  6  Ed.  1,  ^c.  5,  an  action  of  waste  is  given 
against  him  who  holds  by  the  law  of  England,  or  othenvise  for 
term  of  life,  or  for  term  of  years,  or  a  woman  in  dower. 

With  regard  to  tenants  in  dower,  and  by  the  curtesy,  there  is 
still  this  distinction  between  them  and  tenants  for  life  or  years, 
that  where  the  former  grant  over  the  estate,  and  the  grantee 
commits  waste,  an  action  of  waste  lies  by  the  original  lessor  or 
his  heir,  against  the  tenant  in  dower,  or  by  the  curtesy,  and  not 
against  the  grantee,  (cf)  The  reason  is,  that  before  the  statute 
of  Gloucester,  when  tenant  by  the  curtesy,  &c*  assigned  over 
his  estate,  the  assignee  was  merely  tenant /mr  atdre  vie^  against 
whom  no  action  of  waste  lay,  and,  therefore,  that  the  reversioner 
by  the  act  of  the  tenant  by  the  curtesy,  might  not  be  deprived 
of  the  remedy  which  the  law  gave  him,  he  was  allowed  to  bjring 
his  action  against  the  tenant  by  the  curtesy,  notwithstanding  the 
assignment,  and,  after  the  statute  of  Gloucester,  this  continued  to 
be  law.  {e)  I£  the  tenant  in  dower,  or  by  the  curtesy,  assigns  the 
particular  estate,  and  the  heir  abo  grants  the  reversion,  the 
grantee  of  the  reversion  may  bring  waste  against  the  assignee  of 
the  particular  estate.  (/) 

Tenant  for  life,  or  pur  autre  vie,  is  within  the  statute  of 


(a)  t  Inst.  299,  bat  there  is  great  con- 
trtriety  of  opiuioa  as  to  the  persons 
who  were  punishable  for  waste  at  com- 
mon law.  See  Braetoo,  S15, 316,  S17. 
S  RaeYca'  Hist.  148,  (note). 

(b)  Br.  Ab.  Waste,  88. 

.  (e)  S  Inst.  SOI,  bnt  see  Co.  Litt.  54, 
a,  and  see  S  Inst.  146,  as  to  Prohibi- 
tion of  Waste  against  'tenant  by  the 
cortesy.  Pr§kibiH§m^f  ffostowas  gWen 
against  tenants  for  lives  and  years  by 


St.  Marlbridge,  c.  S4.  By  tlie  statate 
of  West,  tj  c.  14,  Prohibition  of  Waate 
is  taken  away.  Cotai.  Dig.  Waste,  (C. 

1). 
(d)  t  Inst.  SOO.    F.  N.  B.  56  F. 

Walker's  Case,  3  Rep.  sa        Br.  Ab. 

Waste,  66. 

(«)  2  Inst.  S00« 

(/)F.N.B.56E.F.  Walker's  Case, 
3Rep.es,  b.  Co.  litt.  54,  a.  .  Com. 
Dig.  Waste,  (C.  4). 


Of  the  Writ. 


Ill 


Against  whom. 


Okmcester.  (a)     So  an  occupant  (6)  and  a  devisee,  (c)     If  a     Of  waste. 
sinnger  does  waste,  an  action  will  He  against  tenant  for  life  or 
years^  who  must  take  bis  ranedy  OTcr,  and  so  if  a  stranger  dis- 
the  tenant  for  life^  and  does  waste  {d),  and  an  in&nt  or 
covert  is  answerable  for  waste  conunitted  by  a  stranger,  (e) 

If  <nie  of  two  jointenants  for  life  or  years  does  waste,  it  is  the 
»teof  both,  but  damages  shall  only  be  recovered  against  him 
who  actually  did  the  waste.  (/) 

If  a  feme  covert  lessee  for  life,  takes  baron,  who  commits 
waste,  an  action  lies  against  both  (g) ;  and,  if  after  the  waste 
dome,  the  baron  dies,  the  action  lies  against  the  feme.  (A)  I£  a 
be  made  to  baron  and  feme  for  lifi^  and  the  baron  comfaiits 
and  dies,  the  feme  is  punishable  if  she  agrees  to  the  estate, 
but,  if  she  ^sagrees,  she  shall  not  be  charged,  (s)  But,  if  a 
feme^  tenant  for  life,  takes  husband,  and  he  does  ivaste,  and  the 
wife  dies,  no  action  of  waste  Ues  agunst  the  husband,  for  he  was 
seised  in  Jure  umoris,  and  his  wife  was  tenant  of  the  freehold, 
and  it  cannot,  therefore,  be  alleged  in  the  writ  that  he  held  of 
the  demue  of  any  one,  but  otherwise,  if  the  wife  was  possessed  of 
a  term,  for  the  law  gives  that  term  to  the  husband,  (k) 

It  is  a  general  rule,  that  the  action  of  waste  shall  be  brought 
against  the  person  who  was  the  tenant  of  the  land  at  the  time  of 
die  waste  done,  except  in  the  case  of  tenant  in  dower,  and  by 
the  curtesy  (Q,  and,  therefore,  if  tenant  for  life  or  years  commits 
wasted  and  assigns  over  the  premises^  an  action  of  waste  in  the 
ienei  lies  against  the  original  lessee,  and  the  premises  wasted 
any  be  recovered  in  it  {m) ;  but,  if  the  waste  be  done  after  the 
assignment,  the  action  should  be  brought  against  the  assignee  (a), 
and,  if  an  estate  for  life  or  years  is  forfeited  to  the  king  for  trea- 
son, waste  will  lie  against  the  king's  grantee,  though  he  is  in  in  the 


(«)  S  Inst.  301,  and  waste  lies  in  the 
after  the  death  of  cestui  f«e  vie. 
f  Rill.  Ab.  S30,  1.  14. 

{ki)  Deao  and  Cb.  of  Worcester's  Case, 
6  Rep.  57,  b.    Co.  Litt.  54,  a. 

(c)  t  Rol.  Ab.  826,  1.  35,  but  the 
vevenioner  may  maintain  case  against 
flK  stfasger.  AtteraoU  t.  Stephens,  1 
Tant.  194. 

(d)  Co.  Litt.  54,  a.  Br.  Ab.  Waste, 
15S.    1  Leon.  264. 

(r)  t  Imt.  303.    1  Taunt.  tOt. 
(/)  S  Inst.  30S-3. 


(g)  2  Rol.  Ab.  827,  1.  5. 

(A)  2  Rol.  Ab.  827,  1. 7. 

(i)  Co.  Litt.  54,  a.  2  Rol.  Ab.  827, 
1.10. 

(k)  Co.  Litt.  54,  a.  Clifton's  Case, 
5  Rep.  75,  b.  1  Lutw.  674;  see  fnither, 
as  to  waste  against  husband  and  wife, 
Vin.  Ab.  Waste,  (R). 

(2)  Co.  Litt.  54,  a,  ante,  p.  110. 

(m)  2  Inst.  302.  F.  N.  B.  56  A.  Br. 
Ab.  Waste,  22. 

(n)  F.  X  B.  60  L.  Sanders  t.  Nor- 
wood, Cro.  Elis.  683. 
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|N>##(aX  and  SO  agaiiist  a  lord  who  eaten  Upon  his  villein.(i)  If  e> 
nant  for  Hfe  grants  his  estate  upon  condition,  and  the  grantee  does 
wastOi  and  Ihe  grantor  re-enters  for  the  condition  broken,  the  ac- 
tknii  in  which  the  place  wasted  may  be  recovered,  must  be  brought 
against  the  grantee,  (e)  If  tenant  for  life  or  years  assigns  over  his 
estate,  but  continues  to  take  the  profits,  an  action  of  waste  lies 
against  him  by  the  statute  11  H.  6,  e.  5,  even  though  there  may 
have  been  several  mesne  assignments*  {d)  Waste  does  not  lie 
against  tenant  in  tail,  after  possibility  of  issue  extinct,  on  account 
of  the  inheritance,  wUdi  was  once  in  him,  but  this  exemption 
does  not  extend  to  his  assignee,  {e)  If  tenant  for  life  or  years 
assigns,  excepting  the  timber  trees,  and  the  timber  trees  aie  after- 
wards cut  down,  an  action  of  waste  is  maintamable  against  the 
assignee,  for,  with  regard  to  the  lessor,  the  trees  are  not  severed 
finom  the  land.  (/) 

An  action  of  waste  lies  against  tenant  for  half  a  year,  or  for  a 
less  time,  (g)  And  it  lies  in  the  ienuit  against  a  lessee  for  years 
after  the  lease  expired.  (A)  If  the  tenant  for  life  makes  aa  un- 
derlease for  years,  and  the  reversioner  confirms  it,  and  the  te- 
nant for  life  dies,  an  action  of  waste  lies  against  the  lessee  for 
years,  (i)  If  the  lessee  for  life  makes  an  underlease  for  years, 
and  afterwards  enters  upon  the  land,  and  commits  waste,  and  the 
lessor  recovers  in  an  acdon  of  waste,  he  shall  avoid  the  lease 
made  before  the  waste  done,  (it)  Executors  or  administrators  of 
tenant  for  years,  though  they  hold  m  autre  droit  only,  shall  be 
punished  for  waste  done  in  their  own  time,  but  not  in  (he  time 
of  their  testator  or  intestate  (/) ;  and,  if  the  testator  devises  the 
term,  and  his  executors  do  waste,  and  afterwards  assent  to  the 
devise,  an  action  of  waste  is  maintainable  against  them  in  the 
tefutit  (m),  and  an  executor  de  eon  tort  may  be  sued,  (fi) 

Waste,  as  it  has  been  said,  does  not  lie  against  tenant  in  tail 


(«)  sRol.  Ab.st6, 1,  to. 

(6)  Co.  Litt.  54,  a.  Coin.  Dig.  Wait^, 
(CSX 

(c)  Co.  Litt  54,  a.  t  Inst.  S09. 

(d)  f  iMt.  S0«.    F.  N.  B.  59  C. 

(e)  S  loit  SOS.    «  Rol  Ab.  6S8,  1. 


(/>  S  Int.  302.  8anndeff*i  Case,  5 
Rep.  tt,  h. 

(g)  t  Inat.  SOS.  Htil  v.  Grange,  1 
Plow.  Con.  178.    Co.  litt.  54,  b. 


(ft)  S  Rol.  Ab.  830,  1.  to. 

(i)  9  Imt.  sot,  amtru  if  teiiaat  for 
life  had  been  witbont  impeacbment  of 
waftte.    Bray  v.  Tracy,  W,  Jonet,  51. 

(k)  Co.  Liu.  t33,  b. 

(I)  t  Inst.  30t.  Com.  Dig.  Waste, 
(C.5X 

(m)  Saonden't  Caie,  5  Rep.  it,  b. 

(a)  Mayor  of  Norwich  ▼.  JoboMMi,  5 
Le?.  35. 
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after  possibility,  (a)  Tenants  by  statute  merchant,  statute  staple, 
and  elegit,  are  not  within  the  statute  of  Gloucester,  and  are  dis- 
pumshable  for  waste,  for,  though  they  have  chattel  interests,  yet 
they  are  not  tenants  for  years  within  the  statute  (6) ;  nor  is  a 'te- 
nant at  will  punishable  for  waste  in  an  action  of  waste,  not  being 
within  the  statute  of  Gloucester,  {e)  If  he  commits  voluntary 
waste,  trespass  will  Ue,  but,  if  it  only  be  permissive  waste,  the 
lessor  has  no  remedy.  (</)  The  authorities  differ  as  to  waste 
lying  against  guardian  in  socage,  (e) 

I.  In  houses.  Waste  may  be  done  in  houses  by  pulling  them 
down,  or  prostrating  them,  or  by  suffering  them  to  be  uncovered, 
whereby  the  rafters  or  oiher  timber  of  the  house  are  rotted  (/), 
dioogfa  the  timber  be  not  theiieby  thrown  down,  {g)  But,  if 
&e  house  was  uncovered  when  the  tenant  came  in,  it  is  no 
waste  to  suffer  it  to  &I1  down,  {h)  If  the  house  be  ruinous 
at  the  time  of  the  tenant's  coming  in,  yet,  if  he  pull  it  down,  it 
wiU  be  waste,  unless  he  're-build  it ;,  but,  if  a  house  built  de 
na€o  was  never  covered  in,  it  is  no  waste  to  abate  it.  (f)  If 
the  walls  are  suffered  to  decay  for  want  of  plaistering,  whereby 
the  timber  is  rotted,  it  is  waste,  {k)  If  the  house  is  uncovered  by 
a  tempest,  and  the  timbers  are  left  standing,  and  afterwards,  for 
want  of  roofing,  decay,  this  is  waste,  but,  if  the  whole  house  is 
thrown  down  by  the  vdnd,  it  is  not  waste  not  to  build  a  new 
house.  (/)  It  is  waste  if  a  lessee  pulls  down  the  house,  and  re- 
boilds  it  less  than  it  was  before  (»i),  or  larger,  to  the  prejudice  of 
die  lessor,  for  it  is  more  chargeable  to  repair.  (»)  .It  seems^  that 
boiMing  a  new  house,  where  there  was  none  before,  cannot  be 
sred  waste,  but  it  is  waste  to  suffer  it  to  decay  (o),  and  it 

(g)  SRoL  Ab.^15,  1.  Sl. 

(Jky  Co.  litt  53,  a.  Dyer,  36,  t.  t 
RoU  Ab.  818,  L  S,  centra. 

(i)  Co.  Liu.  53,  a.  Hale*s  Note,  Co. 
Litt.  53,  a.  (4). 

{k)  tRol.Ab.  816,  1.50. 

(!)  2  Rol.  Ab.  818,  I.  SO,  U.  Co. 
Liu.  53,  a.>    Moor,  62.  . 

(M)  2  Rol.  Ab.  815,  \  33. 

(a)  X  Rol.  Ab.  815,  1.  35. 

(o)  2  Rol.  Ab.  815,  1.  411.  Keilw. 
38,  b.    Lord  Darcy  v..  Askwith,  Hob. 

234.  Bac.Ab.Waite,(C.4,)GUb.Teu. 

235,  but  see  Co.  LJtt.  53,  a.  Com.  Dig. 
Waste,  (D  2).  Anou.  11  Mud.  7,  cnAra, 


Of  waste. 


Wliat  is  waste. 


(«>  2  Imt.  302.  WiUiama  ▼.  Wil- 
tamm^  \%  Eaat,  209. 

Qf)  Deaa  and  Chapter  of  Woroetter'f 
Cmt,  6  Rep.  STy  b.  2  Imt.  302.  2 
BaL  Ab.  826,  I.  22.  Co.  LitL  54,  a. 
STp  A.  Haf^4ve'«  Note  (l),  bot  see 
F.  N.  B.  58,  H.    Reg.  Br.  57.  a. 

(«>  2  RoL  Ab.  328, 1.  40.  Co.  Litt. 
JT,  a  ilirgrave*s  Kote,  (l). 

<4>  Iiti«i«  71.  Co.  Litt.  57,  a.  Coiin- 
toa  «rSlu«webary*ii  Case,  5  Rep.  13,  b. 

<«>  F.  N.  B.  59  E.  2  Inat.  135.  Co. 
Iilt.M,  a. 

if}  Go.Iitt.  63,  a.  Com.  Dig.Waate, 
(!>.«).  Tia.Ab.  Wastt,(D).  Bac.  Ab. 
?,  (C.  5). 


In  houses. 
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What  is  waste. 


Fixtures, 


is  waste  to  alter  the  house  to  die  lessor's  prejudice^  as  bj  coQ' 
verting  a  hall  mto  a  stable,  (a)  So  if  the  lessee  changes  a  eonir 
mill  to  a  fulling  mill,  or  to  a  horse-miD,  though  it  be  for  the  Im* 
sor*s  advantage,  (b)  So,  if  he  turns  two  rooms  into  one,  by 
throwing  down  the  wall  between  them,  (c)  Though  there  be 
no  timber  on  the  ground  for  repairing  the  houses,  the  tenant  miM 
keep  them  from  wasting  at  his  peril.  (<{)  If  waste  be  ddM 
sparsim  in  several  parts  of  a  house,  the  whole  house  shall  be 
forfeited,  {e) 

Personal  chattels  annexed  to  the  freehold,  either  by  the  re- 
versioner or  the  tenant,  are  not  removable,  and  to  carry  A^n 
away,  or  break  them  down,  is  waste ;  thus,  it  is  waste  to  break 
glass  windows,  though  glased  by  the  tenant  hknself.  (/)  The  ge*" 
neral  rule  on  this  subject  has,  in  progress  of  time,  been  much  re* 
laxed,  and  many  exceptions  have  been  grafted  upon  \t*{g) 
Whether  an  article  be  a  fixture  or  not,  is  a  question  partly  of 
fact,  and  partly  of  law.  (A) 

At  an  early  period  an  attempt  was  made  to  restrain  the  gene- 
rality of  the  rule  in  favour  of  trade  (t),  and,  in  process  of  dae, 
the  exception  in  favour  of  the  right  in  the  tenant  to  remofe 
utensils  set  up  in  relation  to  trade,  became  fiilly  estabhshed.  (£) 
In  Poole's  ease(/).  Lord  Holt  held,  that  a  soap4M>iler  might 
well  remove  the  vats  which  he  had  set  up  in  relation  to  trad^ 
and  this  by  the  common  bw,  without  any  special  custom,  and 
the  same  doetnne  has  been  subsequenliy  recognised  in  several 
cases,  (m) 

Another  exception  has  been  made  in  matters  of  ornament,  as 
ornamental  chimney-pieces,  pier  glasses,  wainscoats  fixed  only  by 
screws  and  the  1^.  {n) 

The  exeef^on,  howevei*,  is  not  extended  in  fivronr  of  agrieul* 
tare,  and  therefore,  where  the  tenant  of  a  fiurm  erected  a  bea^t- 


(a)Keilw.S9,a.  ^  Rol.  Ali.815,I.S7. 

(6)  t  Kol.  814,  I.  46.  City  of  Un- 
don  V.  Oirynie,  Cro.  Jac.  ISte.  Cole  v. 
Green,  l  Lev.  309. 

(c)  S  Kol.  Ab.  815,  I.  39. 

{d)  Co.  Litt.  53,  4. 

(e)  Co.  litL  h^  a.    t  Inst.  330. 

</)  Co.  litt.  63,  a.  Heffiakenden*i 
Case,  4  Rep.  63,  b.  Elwes  v.  Maw, 
3  fMt,  51. 

{g)  Bnckland  r.  fivltecfield,  2  Brod. 
&  Bing.  58. 

(h)  Per  Dallas,  C.   J.,  Steward  v. 


Lonibe,  4  8.  Moore,  t8S. 

(i)  Y.  B.  4t  Ed.  3, 6.    SO  H.  7|  1 JL 

ik)  Elwes  V.  Ma«r,  3  Eatt^  b%> 

(i)  1  Salk.  368. 

(m)  Peuton  ▼.  Robart«,  2  Evt,  08. 
Gtwes  V.  Maw,  3  £ast,S8,  and  tUe  eitt 
cited  in  «  Stead.  S59.  a,  note,  <e)* 

(a)  £lwes  t.  Mair,3£«it,53.  Bbc|l- 
land  V.  Botteriield,  S  B.  4c  B»  5d. 
Beck  V.  Rebow,  1  P.  WilUalna,  94.  Ex 
parte  QainiSey,  i  Atk.  49r.  Lavtloa  Wm 
Lawton,  3Atk.l3. 
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bonae  and  other  bnfldings  necessary  and  convenient  for  the  use 
of  the  fimn,  wluch  buildings  were  of  brick  and  morf ar,  and 
iBedy  and  the  ibundations  of  them  about  a  ibot  and  a  half  deep 
fai  the  ground,  it  was  held,  that  the  tenant  was  not  justified  in 
cnryii^  them  sway  (») ;  and  a  conservatory  erected  by  tenant  for 
jFears  on  a  brick  foundation,  attached  to  a  dweUing-house, 
tfidxx>mmunicating  with  it  by  windows  opening  into  the  conser- 
▼atcnyy  and  a  flue  passing  into  the  parlour  chimney,  cannot  be 
lemored  without  committing  waste,  (i) 

Questions  respecting  the  right  to  fixtures  principally  arise  be- 
tween three  classes  of  persons.  First,  between  difierent  descrip- 
tions of  representatives  of  the  same  owner  of  the  inheritance, 
viiB.  between  his  heir  and  executor.  In  cases  between  the 
hor  and  the  execute,  the  rule  obtains  with  most  rigour  in  fa- 
vour of  the  inheritance,  and  against  the  right  to  disannex  there- 
from, and  to  consider  as  a  personal  chattel,  any  thing  which  has 
been  fixed  thereto.  Secondly,  between  the  executors  of  tenant 
fixr  life  or  in  tail,  and  the  remainderman  or  reversioner;  in 
whidi  case  the  right  to  fixtures  is  considered  more  favourably 
ibr  executors  than  in  the  preceding  case,  between  heir  and  exe- 
cutor. The  tiiird  case,  and  that  in  which  the  greatest  latitude 
and  indulgence  has  always  been  aUowed  in  favour  of  the  claim 
tobave  any  particular  articles  considered  as  personal  chattels,  as 
against  the  cbnm  in  respect  of  freehold  or  inheritance,  is  the 
CMe  between  landlord  and  tenant,  (c) 

Things  removable  in  favour  of  trade,  &c.  must  be  severed 
during  the  possession  of  the  party  entitled,  though  the  severance 
may  be  made  after  the  expiration  of  his  interest,'  if  he  have  not 
quitted  possession,  (d)  ^ 

£.  In  land.  It  is  waste  if  the  tenant  digs  up' the  surface  of 
die  land,  and  carries  it  away,  {e)    So  to  convert  arable  ground 
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In  land. 


(«)  Blwci  ▼.  ftfaw,  3  East,  SB. 
(*>  BndElaad  ▼.  BaUerfield,  S  Br. 
^.58.  4  B.  Moore^  440,  S.  C 
(O  Elwe*  ▼.  Maw,  3  East,  51. 
(if)  PeatoD  ▼.  Robarf,  t  East,  88,  bat 
if  ke  4|aiis  the  premises,  be  cannot  re- 
f«fcr  tbe  Wilve  in  trover,  Horn  ▼. 
Bakar,  9  East,  tl5.  Davis  v,  Jones, 
&  A.  165.  Colegrave  ▼•  Dias 
tS.&C.76.  Tbe  mbie  of 
caoQot  be  recovered  in  assmnp- 
ait  Car  gmdM  sold  and  delivered,  Lee  v. 


t  B. 


Risdoii,  7  Tannt.  188,  bnt  they  may  be 
described  io  trespasSf  ^  g^^di^  ehatteUy 
and  effeeiSy  Pitt  v.  Sbew,  4  B.  &  A. 
906.  Tbey  are  not  distraioable,  Ibid, 
Clark  V.  Gaskartb,  8  Taont.  431,  bnt 
tbey  may  be  taken  in  execution  under 
«ji/a.  against  tbe  tenant,  Pitt  v.  Sbew, 
4  B.  &  A.  207.    2  Saond.  259,  b.  (n). 

(e)  2  Rol.  Ab.  816,  1. 15.  Bac.  Ak 
Waste,  (C.  1).  Com.  Dig.  Waste,  (D  4). 
2  Sannd.  259,  Note  (U). 
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Of  waste.  ^^^  woody  OT  meadow  into  arable  or  pasture,  for  it  changes  not 
only  the  course  pf  husbandry,  but  the  proof  of  the  lessors  evi- 
dence, (a)  So  to  convert  meadow  into  orchard,  though  it  be 
meUoration  {b\  or  a  hop  garden  into  tillage,  (e)  But  when,  by  the 
custom  of  the  country,  ploughing  a  meadow  is^good  husbandry, 
and  for  meliorating  of  the  meadow,  it  is  not  waste  to  plough  it  (d) ; 
so  if  trenches  are  dug  in  a  meadow  to  draw  off  the  water  (e);  so 
if  meadow  be  sometimes  arable,  and  sometimes  meadow,  to  plough 
it  is  not  waste.  (/)  To  suffer  the  land  to  lie  faUow,  whereby  it 
is  overrun  with  bushes,  &c.  is  not  waste,  but  bad  husbandry  (g) ; 
and  to  destroy  coney-burrows,  is  not  waste,,  unless  there  be  a 
warren  by  charter  or  prescription.  (A) 

'  It  is  waste  to  suffer  a  w^l  of  the  sea  to  be  in  decay,  whereby 
meadow  or  marsh  land  is  surrounded  and  becomes  unprofitable ; 
but  if  it  be  surrounded  suddenly  by  the  violence  of  the  sea,,  with- 
out the  tenant's  default,  it  is  not  waste,  (t) 

Digging  for  gravel,  lime,  clay,  brick-earth,  stone,  or  the  like ; 
or  for  mines  of  metal,  coal,  or  the  like,  hidden  in  the  earth,  and 
not  open  when  the  tenant  came  in,  is  waste ;  but  the  tenant  may 
dig  for  gravel  or  clay  for  reparation  of  the  house,  in  the  same 
jnanner  as  he  may  take  timber  trees,  (k)  If  a  lease  be  made  of 
}and  in  which  there  are  mines,  but  no  mention  is  made  of  the  mines 
in  the  lease,  the  lessee,  if  the  mines  be  open,  may  work  them, 
but  he  cannot  dig  for  new  mines.  And  if  there  be  open  mines, 
and  the  owner  make  a  lease  of  the  land  with  the  mines  therein^ 
this  extends  to  the  open  mines  only,  but  if  there  should  be  no  open 
mines,  and  the  lease  is  with  the  mines  therein,  the  lessee  may  dig 
for  mines;  for  otherwise  the  words  would  be  void  {l) ;  but  where 
the  mines  were  wrongfully  opened  by  the  lessee,  it  is  waste  in 
his  assignee  to  work  them,  (m)  Whether  the  mines  were  open 
at  the  time  of  the  demise,  or  whether  the  lessee  opens  them, 
having  power  to  do  so  by  the  lease,  he  cannot  cut  timber  to  use 

(a)  Co.  Lift.  5S,  b.  Darcy  ▼.  Aak-  (h)  Moyle   v.    Mayle,  Owen  66,     S 

with.  Hob.  i54.  Hatt.19,  S.  C.  Rol.Ab.  815.  I.  15. 

(6)  Per  Periam,  J.    S  Leon.  174.  (i)  Co.  Litt.  53,  b.  Mm>r,  6f.  75. 

'    (c)  Moyle  ▼.  Mayle,  Owen,  67.  (k)  Co.  Litt.  53,  b.    Sannden*  Case, 

(d)  SRol.  Ab.  SI4,  I.  47.  5  R^p.  12.    t  Rol.  Ab.  816. 1. 1. 

'    (e)  t  Rol.  Ab.  8tfO,  I.  sr3.    Darcy  ▼.  (I)  Co.  Litt.  54,  b.   2  RoU  Ab.  BI64 

A^kwitb,  Hob.  234.  1. 10.    Sauodera*  Case,  5  Rep.  If,  b. 

(/)  t  Rol.  Ab.  815,1.  t.  Astry  ^.  Billiard,  %  Mod.  10S. 

'    ig)  %  Rol.  Ab.  814,  V.  35.     F.  N.  B.  (m)  Sanders  v.  Norwood,  Cra.  Eltz. 

69  iM.  683.  1  Browni.  t41.  S.  C. 
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What  is  waste 
In  woods. 


jfi  them,  (a)     It  seems  that  it  is  waste  for  a  parson,  vicar,  &c.      Of  waste. 
to  dig  or  open  mines  in  his  glebe.  (A) 

3.  Waste  in  woods,  trees,  &c.     It  is  waste  to  cut  down  timber, 
or  trees  accounted  timber  in  particular  counties,  (c)    Oak,  ash, 
and  ehn  of  twenty  years  growth,  are  accounted  timber  througb- 
eat  the  realm  («0i  and  where  such  trees  are  scarce,  by  the  custom 
of  the  country  beech,  willow,  hornbeam,  &c.  may  be  accountC'd 
tittber  («) ;  so  may  black-thom  (/ ),  or  white  thorn  {g) ;  so  horse* 
diesnuts,Ume,  birch,  a&h,  and  walnut,  may  be  accounted  timber  (A); 
and  so  it  seems  that  pollards  may  be,  if  sound  and  good,  (f) 
Catting  down  willows,  beech,  birch,  asp,  maple,  or  the  like,  stajtd- 
ing  in  tlie  defence  and  safeguard  of  the  house,  though  not  timber, 
wOl  be  wa8tai(^)    To  lop  and  top  timber  trees,  or  to  do  any 
act  whereby  the  timber  may  decay,  is  waste*  {t)   If  waste  be  done 
ipmrnm  in  a  wood,  the  whole  wood  shall  be  forfeited,  (m) 

But  it  is  not  waste  to  cut  seasonable  wood  or  underwood.  Sea- 
sonable wood  appears  not  to  be  confined  to  any  particular  kind  of 
trees,  but  to  include  timber  trees,  as  oak,  under  the  age  of  20  years, 
if  usually  cut  and  sold,  (it)  Underwood  is  a  species  of  wood,  wluch 
grows  expeditiously,  and  sends  up  many  shoots  firom  one  shoot,  the 
root  remaining  perfect  firom  which  the  shoots  are  cut,  and  produc- 
ii^  new  shoots,  and  so  yielding  a  succession  of  profits,  (o)  To  cut 
the  underwood  of  hazel,  willows,  maple,  or  oak^  if  seasonable  and 
usndy  cut  and  sold  i?  not  waste ;  but  it  is  waste  to  dig  them  up  by 
die  roots,  or  to  suffer  the  germins  to  be  destroyed  {p\  and  so  if 


Uitdencttod 


(«)  DMiey  V.  Aakwitb,  Hob.  f  94. 
Ilatl.  19.  S.  C. 

(*)  Anbl.  176,  a. «.  Lord  Rntland'i 
CiM,  1  Sid.  15«.  1  Lev.  107.  8.  C. 
Con.  Dig.  Waste,  (D.  4).  As  to  the 
werklng  of  mines  in  Copyhold  land,  see 
Boarnc  ▼.  Taylor,  10  East,  <02. 

(c)  Co.  Lift.  53,  a.  Coin.  Dig.  Waste, 
(1>.  S).     Baron*s  Ab.  Waste,  (C. «). 

<d)  Co.  Litt.  hSy  a. 

<c)  Co.  litt.  .^3,  a.  Lady  Comber- 
hsd'a  Owe,  Moor,  812.  Pinder  y. 
Svew«r,  Noy,  SO.    S  P.  WillianiK,  606. 

if)  Cook  V.  Cook,  Cro.  Car.  531. 
SRoLAb.  819,1.53.  S.C. 

ig)  Cro.  Jac.  126.  S  Rol:  Ab.  817. 
L  IS.  Hale's  Note,  Co.  Litt.  5S,  a.  (10^.) 

(1$  D«ke  of  CiMiidoi  v. Talbot,  2.  P. 


Wiiriams,  601. 

(t)  Ibid,  bat  see  Soby  ▼.  Molins, 
Plow  Com.  470,  emdra. 

ik)  Co.  Litt.  55,  a.  Com.  Dig.  Waste, 
(D.  5).  Oiifley  v.  Pindar,  Hob.  f  19. 
F.  N.  B.  59  M. 

(0  Co.  Litt.  55,  a.    Dyer,  65,  a. 

(m)  t  Tnst.  304. 

(m)  3  Rol.  Ab.  817,  1.  25.  Brook  v. 
Cobb,  S  Browni.  150.  See  1  B.  &  C. 
379,  Note  of  the  reporters. 

(o)  Per  Bayley  J.  R.  v.  Inhabitants 
of  Ferrybridge,  1  B.  &  C.  384.  Qaitfrtf, 
distinction  hetw<>en  seasonable  wood 
and  underwood  as  to  waste.  ' 

(p)  Gage  V.  Snihh,  Godb.  Sir  Co, 
Lilt.  53,  a. 
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Q^^^^^^'      there  be  a  quickset  hedge  of  whitethoni,  to  stub  it  u)),  <Mf  wSkr 
What  k  waste,  it  to  be  destroyed,  is  waste,  (a) 

The  tenant  may  take  sufficient  wood  for  botes  {i);  but  where 
there  is  sufficient  decayed  and  dry  wood,  it  is  waste  to  cut  down 
other  timber  for  fuel,  (c) 

lUpain.  The  tenant  may  cut  down  timber  for  repairs,  even  though  he 

be  not  compelUMe  to  make  them,  as  where  the  house  was  tnvk^ 
ous  at  the  time  of  the  lease  made  (d),  and  so,  though  he  cove^ 
nants  to  repair  at  his  -o^n  charge,  for  this  does  not  take  away  the 
liberty  which  the  law  allows  (e);  and  though  the  lessor -coiFe- 
nant  to  repair,  if  he  neglect  to  do  so,  the  lessee  may  cut  timber 
for  that  purpose,  (f)  A  tenant  may  take  sufficient  wood  to  re* 
pair  the  walls,  pales,  fences,  hedges,  and  ditches,  as  he  found 
them,  but  not  to  make  new  pales,  &c«  (g) ;  nor  where  the  repairs 
are  unnecessary  (h) ;  nor  mity  he  sell  the  trees,  and  empk>y  the 
money  upon  repairs,  nor  sell  them  and  repurchase  them  and 
employ  them  upon  repairs  (t) ;  nor  may  he  cut  down  timber  for 
die  purpose  of  employing  it  in  repairs  when  tl^re  diaU  be  occft- 
sion,  the  premises  not  requiring  repairs  at  the  time  (fi);  but  when 
a  copyholder  for  Bfe  cut  trees,  though  none  were  applied  to  the 
repair  of  the  premises  till  several  months  afkerwards,  and  after 
ejectment  brought  for  the  forfeiture,  and  most  of  them  st31 
mained  unapplied,  but  parts  of  the  premises  were  stiU  out  of 
pair,  It  was  held  to  be  a  question  for  the  }ury,  whether  the  treea 
were  out  down  bona  fide  for  the  purpose  of  r^yanriiBg  the  pre- 
mises, and  were  in  a  due  course  of  application  for  that  purpose.  (Q 
Where  the  repairs  are  necessary  in  consequence  of  th«  tenant's, 
own  default,  it  is  waste  to  cut  timber  to  amend  them  (m^ ;  noK 
can  the  tenant  cut  timber  for  the  use  of  mines  (n),  but  he  may 
out  timber  for  repair  of  tilings  useful,  though  they  be  not  abso- 
lutely necessary,  as  for  wator-troughs  to  be  fixed  in  the  ground 
for  his  cattle,  (o) 

(a)  Gov  litt.  53,  a.  (fc)  Gorges  ▼.  Staofield,  Cro.  Elix. 

(6)  C'^.  Litt,  5S,  b.  %  Rol.  Ah.  8^0.  .593. 

1.  10.  F.  N.  B.  59  N.  (0  Doe    d.    Foley   v.   WiUoo,    11. 

(«)  Co.  Liu.  53,  a.  Emt,  h6. 

{i}  Co.  liu.  54,  b.  See  Dyer,  36,  •.  (m)  2  Rol.  Ab.  823,  I.  3.    F.  N.  B. 

<«>  Moor,  S3.  59  K. 

(/)  Co.  LtU.  54^  b.  (ii)  t  Rol.  Ab.  823, 1.  30.    Darcy  ▼. 

(/r)  Co.  Litt.  53,  bw  A»kwiUi,  Hob.  234. 

(A)  2  Rol.  Ab.  822, 1.  4().  (o)  2  Rol.  Ab.  823,  1.  fS.  Con.  Dig. 

(I)  Co.  Litt.  53,  b.  Dauby  v.  Hodg.  Wa&te,  (D.  5). 
400,  3  JJti,  323. 
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What  is  waste. 


In  a  very  late  ^case  in  a  writ  of  waste,  where  it  appeared  that  of  waste. 
ike  defiendant  had,  (though  not  within  six  years)  cut  down  timber 
oa  an  estate  in  the  proportion  of  thirty-seven  to  fifty,  but  it  was 
jsAnitted  that  tnany  of  the  trees  had  been  felled  for  the  benefit 
.of  the  estate,  the  jury,  who  were  directed  to  find  for  the  plaintiff, 
i£  they  thought  the  felling  injurious  to  the  inheritance,  for  the 
-deiiBndant,  if  not  injurious,  having  found  for  the  defendant,  the 
court  graated  a  new  trial,  (a) 

4s  In  gardens,  dovecotes,  &c. — ^Waste  may  Ibe  committed  in  in  gardens,  &c. 
a  gwden,  or  orchard,  by  cutting  down  the  fruit  trees  growing 
Aerdn;  but  if  the  trees  grow  upon  any  ground  which  the  tenant 
holds  out  •f  the  garden  ox  orchard,,  it  is  no  waste.  (6)  It  is  waste 
finr  the  out-going  tenant  of  garden  ground  to  plough  up  straw- 
harry  beds  in  full  bearing,  although  when  he  entered  he  paid 
far  them,  <m  a  valuation,  to  the  person  who  occupied  tbe  pre- 
nnea  before  him,  and  although  it  may  have  been  usual  for  straw- 
heny  beds  to  be  appraised  and  paid  for  as  between  outgoing 
incoming  tenants,  (c)  If  fruit  trees  are  overthrown  by  the 
I,  but  still  continue  to  bear  fruit,  it  is  waste  to  dig  them  up.  (d) 
It  is  waste  if  a  tenant  destroys  the  stock  of  a  dovecote,  warren, 
pari^  fishpond,  &c.  or  takes  so  many  as  not  to  leave  a  stock  equal 
tD  tbat  which  he  found  when  he  became  tenant  (e) ;  but  it  is  said 
Id  be  no  waste  if  the  tenant  leave  a  sufficient  stock.  (/)  It  is  waste 
to  tfafow  down  the  pales  of  a  park,  or  warren,  or  to  suffer  them 
to  decay  (g);  or  to  stop  up  the  holes  of  a  dovecote ;  or  to  throw 
down  the  banks  of  a  fishpond,  lake,  &c.  (A) 

If  the  value  of  waste  done  do  not  amount  to  Md.  the  tenant  is  what  shall  not 
•Asponishable,  and  if  damages  under  that  amount  be  found,  jadg-    be  accounted 
■ent  may  be  given  for  the  defendant,  (t)    But  where  the  value 
anDunted  to  40£f.  it  has  been  allowed  to  be  waste,,  and  several 
particulars  may  be  united  to  make  such  value,  {k) 


waste. 


(a)  Redfern  v.  Soiitb,  1  Bingh.  38^. 

(6)  t  Rol.  Ah.  817,  I.  31.  Co.  Litt. 
58,  a.  Com.  Dig.  Waste,  (D  3).  Bacon's 
Ab.  Vaate,  (C.  4). 

(e)  WalberpU  v.  Howeb,  I  Campb. 

«r. 

(d)  tRol.  Ab  817,1.55. 
(<)  Co.  litt.  53,  a.  2  Inst.  304.  4 
Lmd.  f40. 
(/)  YaTSPoar's  Case,  t  Leon.  9ff> 
(g)  Moyle  T.  M ayle.  Oweo,  66.  Co. 


Litt.  53,  a. 

(A)  Moyle  v.  Mayle,  Owen, 67. 

(t)  Co.  Litt. '64,  a.  Com.  Dig. 
WaAte,(E.  1).  Wins.  Note,  s;  Saand.  250. 
(6)  and  see  post  in  Jodgment  in  Waste, 
and  Gov.  of  Harrow  School  v.  Alder- 
ton,  S  Bos.  &  Pui.  86 ;  according  to 
-  Winch,  5,  the  value  is  40«. 

(k)  Co.  Litt.  55,  a.  9  Rol.  Ab.  SU,  1. 
20.  F.  N.  B.  60  C. 
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Or  waste. 


If  the  place  in  which  the  waste  is  supposed  to  be  done  is  no  part 
of  the  land  demised,  no  action  of  waste  will  lie,  as  if  the  lessor 
demises,  excepting  the  woods  or  trees,  and  aflterwards  the  lessee 


l^hat  is  not 
waste. 

Vopmrt  flfd§-  cuts  down  the  woods  or  trees,  this  is  no  waste  (a) ;  but  if  there  be 


mm. 


Witlumt  tm- 
peachnent. 


Act  of  Uttor, 


proviso  that  it  shall  be  lawful  for  the  lessor  to  cut  down  trees, 
waste  lies  if  the  lessee  cuts  them  down,  for  this  is  a  covenant  and 
not  an  exception,  (b)  If  a  lessee  assigns  his  estate  to  A«,  except- 
ing the  woods,  and  A.  afterwards  cuts  them  down,  waste  will  He 
against  him,  for  as  to  the  lessor,  they  are  parcel  of  the  demise  (c) ; 
and  so  if  he  assigns  excepting  the  mines,  or  the  gravel  or  clay 
within  the  land,  (d) 

No  action  of  waste  can  be  maintained  if  the  lease  was  made 
without  impeachment  of  waste,  (e)  According  to  the  older 
authorities  the  lessee  in  such  case  might  utterly  waste  tiie;  pre- 
mises, pull  down  the  houses,  &c.  (/) ;  but  in  later  times,  courts 
of  equity  have  interfered  to  prevent  tenants,  without  impeach- 
ment of  waste,  from  destroying  the  property  (g) ;  and  Lord 
Mansfield  inclined  to  adopt  the  same  rule  in  courts  of  law.  (A) 
The  clause,  without  impeachment  of  waste,  should  be  contained 
in  the  same  deed  as  the  demise,  for  if  it  be  in  another  deed,. it 
only  amounts  to  a  covenant  (f),  and  it  must  be  by  deed,  (k)  The 
privilege  is  annexed  to  the  estate,  and  if  that  be  changed  by 
confirmation,  or  otherwise,  it  is  gone.  (/)  And  if  a  tenant  in  tail 
makes  a  lease  without  impeachment  of  waste,  it  does  not  bind 
the  issue,  though  he  accepts  the  rent,  {m)  A  lease  with  all  timber 
trees,  sales  of  wood,  &c.  is  not  without  impeachment,  (n) 

If  the  waste  be  done,  or  occasioned,  by  the  lessor  himself,,  no 
action  lies,  as  where  trees  are  cut  by  the  lessor,  or  by  his  com- 
mand (o)  ;  so  if  the  lessor  cut  down  a  quickset,  or  other  fence,  by 
which  cattle  escape  into  a  wood  demised,  and  destroy  the  ger- 


(a)  Dyer,  19,  a.  Adoi.  Cro.  Elis.  690. 
Gondright  v.  Vivian,  8  EiiKt,  t90. 

(A)  Lu&bford  V.  Senders,  Cri>.  Elis. 
690. 

(e)  f  1«»t.  .iOj.  Foster  v.  Spooner, 
Cro.  Elis.  17.  Sinden  v.  Norwood, 
Cro,  Eliz.  683.  S»niider8*s  Ca^e,  5  Rep. 

(d)  Sanndprs'K  Case,  5  Ri'p.  If,  a. 
ape  aiiC€,  p.  116. 

(e>  Moor,  St7.  Com.  Dig.  Waste, 
(E.  S). 

(/)  Ibi'l.  Co.  Litt.  54,  b. 


(g)  Vane  ▼.  Lord  Bernard,  S  Vem. 
738.  Roll  V.  Lord  Soniervillo,  S  Ah. 
Eq.  759.  Co,  Lilt.  J«0,  a.  Note  (iV 

(A)  Pyne  V.  Dor,  I  T.  R.  55. 

(t)  Bowie*  V.  Berrie,  1  Rol.  R.  183. 

(fc)  «  lust.  146. 

(/)  Bonrles  V.  Bprrt<*,  1  Rol.  R.  183. 
BowlesV  Case.  11  Rep.  63,  b. 

(m)  Ibid. 

(n)  Harry  v.  Ankwitb,  Hub,  t34, 
Com.  D'lK,  Waiite,(E.3). 

(o)  9  Rol.  Ab.  82t,  I.  It.  Com.  Dig. 
Waste,  (E.  4). 
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inins  tliere  (a) ;  or  if  the  lessor  cut  down  trees,  and  afterwards  the 
lessee's  cattle  destroy  the  germins  of  them  (6);  and  if  the  lessor 
after  waste  done,  accept  a  surrender  from  the  lessee,  it  is  dbpu- 
iiUiable.(c) 

If  the  waste  be  done  by  tempest,  lightning,  or  by  the  king^s 
cneaaies,  &c.  it  is  dispimishable.  {d) 

At  common  law  {e\  lessees  were  not  answerable  to  landlords  for 
aeddental  or  negligent  burning  {f)  { but  the  statute  of  Gloucester, 
which  rendered  tenants  for  Ufe,  and  for  years,  liable  to  waste^ 
witlM>ut  any  exception,  consequently  made  them  answerable  for 
destruction  by  fire.  By  the  statute  of  6  Anne,  c.  31,  M  persons 
sue-  exempted  from  actions  for  accidental  fire  in  any  house,  ex- 
cept in  cases  of  special  agreement  between  landlords  and  tenants* 
It  aeems  doubtful  whethier  tenants  of  particular  estates,  coming 
in  by  act  of  law,  as  tenant  in  dower,  and  by  the  curtesy,  who 
were  punishable  for  waste  at  common  law,  are  within  the  statute 
of  Anne ;  but  it  is  apprehended  that  they  are ;  the  words  of  the 
statute  being  that  no  action  shall  be  prosecuted  against  ahy person 
in  whose  house  any  fire  shall  accidentally  begin,  {g) 

With  regard  to  its  form,  the  writ  of  waste  may  be  considered 
as  it  relates  to  the  plaintifi^;  secondly,  as  it  relates  to  the  de- 
fendant. 

The  writ  supposes  the  demise  to  be  made  by  the  person  by 
irhose  tease,  in  contemplation  of  law,  the  tenant  is  t»,  as  if  four 
jointenants  lease  for  Hfe,  and  afterwards  three  of  them  release 
to  the  fourth,  the  fourth  in  an  action  of  waste  brought  by  him, 
may  state  that  the  defendant  holds  by  lease  from  himself  alone, 


(«)  9  Rol.  Ab.  stf ,  1. 5. 

{h)  Moor,  9. 

(c)tiMt.S04.    Cti.  litt  285,  a. 

(4)  Co.  litl.  53,  a.  2  Inst.  503. 
Mgbley'k  Case.  10  Rep.  139,  b. 

(f)  Hargrave's  Note,  Co.  Lilt.  57, 
a.  (I). 

(/)  FleU,  1.  1.  c.  IS.  Lady  Sbrews- 
huf*  Case,  5  Rep.  13,  b. 

(f)  Rargrave'sNote,  adisttpro.  If  a 
Inwe  covenant  to  repair  generally,  he 
lilisble  on  snHb  Covenant  if  tb«^  bouse 
W  bmt  down  by  6re.  Paradine  v.  Jane, 
Al.  t7.  Earl  of  CbesterfieM*  v.  Ddke 
•r  Boltoii,  Com.  6t7.  Bullock  ▼.  Dony* 
■itt,  6  T.  R.  €50 ;  and  if  there  bo  a 
CmBBBt  to  pay  rent,  the  levee  most 


do  so  ihon^h  the  house  be  burnt  down. 
Monk  ▼.  Cooper,  2  Lord  Raym.  1477. 
Belfoor  v.  Weston,  1 T.  R.  310 ;  and  if 
the  tenant  holds  nndera  written  agree- 
ment, the  landlord  may  recover  in  an 
action  for  nse  and  occupation.  Baker 
V.  Uoltpiaffel,  4  Tannt.  45.  And  it 
seems  the  lessor  is  not  bound  to  re- 
build, though  he  insist  on  payment  of 
the  rent.  Pindar  v.  Ainslie,  cited  1 
T.  R.  312.  Weigall  v.  Waters,  6  T.  R. 
488.  1  Sannd.  3S0,  b.  Nate,  i,  422,  ft. 
^ote.  Whether  a  court  of  equity  will 
iiiterfpfe,  see  Camden  v.  Morton,  2 
Ellen,  919.  Brown  v.  Qnilter,  Amb.  619. 
Rare  v.  Groves,  3  Anstr.  687.  Holt- 
psaffell  ▼.  Baker,  18  Ves.  1 15. 


Of  waste. 

What  is  not 
waste. 

Ttmpett,  S^e. 
Firt. 


Form  of  the 
writ. 


1^  Of  Real  Aaiam. 

Of  wute.  for  after  the  release  the  releasee  is  in  by  the  first  fedffor.  (a)  Bn^t 
g^^gj^  ^^  it  is  only  in  cases  wherea  tetmre  exists  between  the  leaser  and  llie 
^tnt.  lessee,  that  the  latter  is  said  to  hold  of  the  demise  of  the  fonaer ; 
and,  therefore,  where  the  action  is  brought  Jby  a  remainderBtan^ 
between  whom  and  the  particular  tenant  there  is  no  tenure,  both 
of  them  holding  of  the  lord  paramount,  the  writis,  it  seems^ 
•special,  and  shall  shew  the  creation  of  the  particular  estate, 
and  of  the  remainder,  (b)  And  so  in  the  case  of  tenant  by  the 
curtesy  who  holds  of  the  lord  paramount,  and  not  of  the  heir, 
the  writ  states  "  whetefore,  &c.  he  cenunitted  waste  of  lai^da 
&c.'  which  he  holds  by  the  curtesy  of  Eng^bmd  qf  the  m* 
heritemee  of  the  said  A.  B.,"  and  not  "  which  the  said  A*.  B. 
demised  to  him.**  (c)  The  form  seenu  to  be  the  same  in  a  wrk 
t>f  waste  brought  by  the  heir  against  the  tenant  in  dowec,  d- 
tlioiigh  the  dowress  holds  of  him  (cf),  because  she  is  in  by  act  of 
law,  and  it  is  said  by  Harper,  J.  that  when  the  estate  b  created 
by  the  law,  the  writ  shaU  allege,  that  the  tenant  holds  ex  tuere* 
ditaie*  (e)  Upon  this  ground  it  has  been  held,  that  where  tbe 
tenant  comes  in  under  the  statute  of  uses,  and  is  consequently  m 
in  the  pagt,  neither  by  the  lessor  nor  the  feofiees,  but  by  act  of 
law,  the  writ  should  state  generally,  that  the  tenant  holds  ''  of 
the  inheritance*'  of  the  plaintiff,  and  not  of  the  demise  of  any 
one  (/) ;  but  it  inay  be  questioned  whether  it  would  not  now  be 
considered  more  proper  to  aUege,  that  the  tenant  is  in  of  the 
demise  of  the  lessor,  for  there  is  a  strong  distinction  bettveeia 
the  case  of  a  person  coming  in  merely  by  act  of  law,  as  the  lord  by 
escheat,  and  the  case  of  a  person  who,  though  strictly  in  in  the 
past,  yet  comes  in  by  the  limitation  or  act  of  the  party,  as  in  this 
cti$e.,(g)  When  the  action  is  brought  by  the  assignee  of  the 
reversion,  the  writ  runs  thus,  "  wherefore,  &c.  the  said  C^.D. 
lias  committed  waste  in  lands  whidi  he  'holds  of  the  said  Ah  B« 
for  the  life,  &c.  under  an  assignment  made  thereof  to  the  said 
A*  B*  by  the  said  E.  F.**  (the  original  lessor).  (A) 

With  regard  to  the  defendant,  the  writ  of  waste  is  brought 

(tf)  t  KaU  4b.  831,  U 10.    Vio.  Ab.  («)  S  Did.  iQiO. 

Wwte,  (UrO.)  ( W).  (/)  VsTaior*!  CiM,  S  Leon.  SS3.    3 

(6)  GMk  V.  Cook,  HaiC.  110.     S  Jjum.5S,    Viiu  Ab.  Waste,  (X.  S). 

Rol.  Ab.  830, 1.  38,  SSI,  ISiK  (;f)|ioc  College  Ciie,  3  Rep.  6f,,b. 


1^ 


(tf)F.N«B.56&  flee  «!(«,  p.  90^ 

{t)  F..N.  B.  65  a  note  (a)  ta  55        (A)  SBoL AJ^  89^yl« iU 
IS,*    S  Del.  100. 
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cklier  in  the  iemei  or  the  temtH.    In  the  te$iei  where  the  par-     Of  waste. 
tieukr  estate  is  still  subsisting,  and  the  place  wasted  is  to  be  re-    Feim  ^tbe 
ee^fered  with  damages,  in  the  tenuU  where  the  particular  estate         writ. 
has  espired,  and  damages  only  are  sought  to  be  recovered*  (a) 

Waste  hes  in  the  tenei  against  a  tenant  for  life  or  years,  who  In  the  tmet, 
has  committed  waste  and  assigned  over,  because  the  title  of  the 
ggversioner  is  paramount  the  title  of  the  assignee,  and  unless 
waste  in-the  tenet  layi  the  place  wasted  could  not  be  recovered,  (b) 
it  la  on  this  groimd  that  nan-tenure  generai  is  no  plea  in  waste, 
tot  tbough  the  defendaat  do  not  hold  the  premises,  yet  he  may 
be  liftble  fcnr  waste  committed  before  the  assignment,  and  tbere«- 
Ibre  he  most  say  in  his  plea,  that  no  waste,  was  done  before  the 
asagnment.  (e)  Where  waste  is  brought  in  the  tenet  against 
tenant  for  years,  and  the  term  expires  pendente  Ute,  yet  the  writ 
diall  not  abate,  for  the  plaintiff  may  proceed  and  recover  his 
damages.  (£0 

The  writ  must  be  brought  in  the  tenuit  where  the  term  ex-  in  the  temtu, 
piles  by  e£9uxion  of  time,  as  in  the  case  of  a  lease  for  years,  or 
where  the  estete  determines  by  the  act  of  God,  as  on  the  death 
of  eeetui  que  vie^  or  where  the  estate  is  ended  by  the  act  and 
wrong  of  the  tenant,  as  if  he  makes  a  feoffgient  in  fee,  or  com- 
mits any  other  forfeiture,  and  the  lessor  enters  {e)^  but  when  the 
tenant  commits  waste,  and  afterwards  surrenders  to  the  lessor, 
who  agrees  to  such  surrender,  the  latter,  it  is  said,  cannot  have 
an  action  of  waste  in  the  tenuity  for  he  cannot,  by  bis  own  act, 
aker  the  form  and  nature  of  his  action  from  the  tenet  to  the 
temdt^  and  so  no  action  of  waste  will  lie  after  a  surrender.  (/) 
Akhough  the  writ  be  not  in  words  brought  in  the  tenuity  yet  if 
diere  be  any  words  in  the  writ  implying  that  (he  term  is  past,  it 
is  sufBdent,  (g) 

When  the  action  is  brought  against  tenant  for  life  or  years, 
die  writ  usually  recites  the  statute  of  Gloucester,  and  when 
brought  against  tenant  by  the  curtesy,  the  form  in  the  register 
contmns  a  recital  of  the  stetute,  but  thb  seems  unnecessary.  {K)  . 

(«)  Sachererell  ▼.  Bagnol,  Cro.  Elix.  Co.  Lift  285,  a. 
S56.    t  tost.  504.    Tin.  Ab.  Waite,         (e)  t  Inat.  904. 
(V.  1%  (U.  2).  (/)  Co.  Lift  285,  a.    f  foit.  904. 

(ft)  t  Inat.  SOS.    S  Rol.  Ab.  8f9, 1.  Fits.  Ab.  Waate,  99. 
43^  MCf,  p.  111.  (f )  2  Rol.  Al^.  SSOy  1. 12. 

(c)  Br.  Ab.  Waste,  22.    Seepoil,  in        (Jk)  F.  N.  B.  56  C       Com. 

**  Pteai  in  Abateaoit'*  •*  Nda-teomre."  W^e,  (C.  4). 

(i)  2  Intl.  504    Br.'Ab.  Waste,  95. 


Fonn  of  ihe 

nmt. 

Procew. 


124  Of  Real  Actions. 

Of  waate.      Tf  the  statute  be  recited  it  is  sufficient,  though  not  exactly 
recited.  («^ 

In  every  writ  of  waste  the  plaintiff  should  conclude  to  his 
disherison  {b\  but  if  thie  writ  be  brought  by  husband  and  wife,  on 
a  lease  made  out  of  the  inheritance  of  the  wife,  it  must  conclude 
to  the  disherison  of  the  wife  only,  (c) 

The  process  in  wasfe  is  summons,  attachment,  and  distress^ 
and  if  the  tenant  neglects  to  appear  at  the  return  of  the  diskin- 
gaSf  a  writ  of  inquiry  of  the  waste  done  may  issue,  oh  the  return 
of  which  the  plaintiff  may  have  judgment.  Essoign  lies.  A 
view  is  had  by  the  jury.  Receit  lies.  Damages  are  recover- 
able ;  and  costs  in  certain  cases. 


OfeitrepcBMnt.  At  common  law,  iP  the  tenant  in  a  real  action  commits  waste 
after  judgment,  and  before  execution,  a  writ  of  estrepement 
lies,  {d)  And  by  the  statute  of  Gloucester,  c.  13,  the  writ  may 
be  brought  at  any  time  pending  the  action.  The  writ  is  either 
original  or  judicial,  (e)  When  original,  it  may  be  issued  at  the 
same  time  with  the  original  writ  in  the  real  action  intended  to  be 
prosecuted;  when  judicial,  it  cannot  be  issued  until  the  return  of 
the  latter,  for  until  that  time  the  action  is  not  depending  in  the 
Common  Pleas.  {/)  The  writ  may  be  directed  either  to  the 
sheriff  and  the  party  jointly,  or  there  may  be  separate  writs  to 
each  of  them,  (g)  If  the  tenant  makes  a  feoffment  pending  the 
suit,  although  he  still  continues  tenant  in  law  to  the  demandant, 
yet  the  latter  may  have  a  writ  of  estrepement  against  him  and 
the  feoffee  jointly,  and  so  in  ci.se  of  a  voucher  or  prayer  in 
aid.  (A)  But  if  a  stranger  of  his  own  wrong,  after  the  writ  de- 
livered to  the  tenant^  does  waste  against  the  will  of  the  tenant,  the 
latter  shall  not  be  punished  for  such  waste,  (t)  Where  there 
are  two  tenants,  the  demandant  may  have  estrepement  against 
one  of  them,  {k)    The  tenant,  notwithstanding  this  writ,  may 

(a)  2  Lntw.  1548.    Com.  Dig.  Plea-  (<)  t  Inst.  5(8.    F.  N.  B.  61  E. 

der,  (3  O*  1.)  (/)  t  lost.  S«C,  9.    F.  N.  B.  61  D." 

(ft)  Ctf.  Liu.  285^  a.  margin, 

(c)  2  Kol.  Ab.  83^  1^18.  (g)  ^'  N-  B,  61  F.  Rast.  Eot.  317,  a. 


(d)  t  Imt.  328.  F.  N.  B.  61  .L.  and  (Jk)  2  Ii»t.  328. 
fumrt  wbetlier  not  at  ^y  time  pendrirfe  (t)  F.  N.  B^61 
»<•  (le)  2  Inat  328, 
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cat  down  coum,  gra^s,  or  uiiderwood,  and  do  any  acts  wbich  do  Of  ertrepcment. 
not  amount  to  waste  of  desttuetion.  (a)  '''■*' 

When  brought  i^ainiist.the  tenant;  th^  writ «f  eatm^p^ment 
operates  as  a  prohibition,  and  if  he  afterwards  commits  waste,  he 
wifl  be  liable  to  answer  for  it  iti  damiag^s.  {b)  On  this  account  a 
doubt  has  arisen  whether  a  writ  of  estrepemeht  is  maintainable 
under  the  statute,  pendente  lite,  in  those  actions  in  which  dam- 
ages are  recoverable,  for  in  real  actions,  in  which  damages  are 
lecoverable,  they  are  in  general  recdverable  up  to  the  time  of 
Terdict ;  and,  therefore,  damages  for  the  waste  done  pendente 
litef  may  be  recovered  in  the  original  action,  (c)  It  seems, 
however,  thatestrepement  will  lie,  although  damages  are  recover- 
able in  the  first  action,  for  no  mischief  can  arise  from  allowing  it, 
nice  a  recovery  of  damages  in  the  one,  is  a  bar  in  the  other ; 
and  in  estrepement  j9eiM/^it/ejp/acf7o,  the  demandant  cannot  re- 
cover damages  until  judgment  given  in  the  principal  action  (J) ; 
andy  moreover,  much  inconvenience  would  accrue,  if  the  tenant 
should  be  allowed  to  pull  down  houses,  and  afterwards  not  be 
aUe  to  answer  in  damages  for  the  waste,  (e)  At  all  events, 
there  appears  to  be  no  objection  to  issuing  the  writ  to  the 
sheriff^  authorising  him  to  prevent  the  committing  of  waste;  and 
in  cases  where  no  damages  are  recoverable,  as  in  a  writ  of  right, 
or  are  not  recoverable  pendente  lite,  as  in  a  writ  of  waste,  estrepe- 
ment  clearly  lies  befoi^e  judgment.  (/)  So  there  can  be  no  doubt 
as  to  its  Ijring  in  every  case  qfier  verdict  againat  the  tenant.  The 
writ  of  estrepement  lies  generally  in  all  real  actions,  and  in  a 
scire /aeias  to  execute  a  fine,  though  no  land  is  demanded ;  in  a 
qmd  juris  clamat,  and  in  attaint  (g) ;  but  in  partition  no  estrepe- 
ment lies,  because  both  parties  are  in  possession,  {h) 

If  the  tenant  commits  waste  after  a  writ  of  estrepement,  the 
demandant  may  declare  on  the  writ  of  estrepement,  to  which 
the  tenant  may  plead  no  wcute  eammiited,  and  if  it  be  found  by 
verdict  that  the  tenant  has  committed  waste,  the  demandant  may 

<€)  s  Io»t.  9f9.    F.  N.  B.  61  C.  Rep.  115,  b;  and  see  Ardent  t.  Darcy, 

(k)  t  ImC  as9.  Cro.  Eiis.  S93. 

(e)  t  f mU  SfS.  See  pne,  dtle  <<  Dim-        (g)  t  ImL  588. 

(A)  a  Inst.  SS9,  bnt  see  Noy,  145, 


(^  t  Init.  SfS.    Com.  Dig.  Waste,  conlnu    Id  Wbarod  ▼.  Smart,  5  Burr. 

(B.  ffV    Lord  Nottingbam's  note,  Co.  ISSS,  tbe  court  obliged  the  plaintiff  in 

litt.  355.  a  (1).  error  in  ejeciroent,  to  enter  into  a  mie 

(c)  F.  N.  B.  60  Y.  not  to  commit  waste  or  destrnction  dor- 

(/)  f  tiiat.  sua.    Foljamb's  Cabe,  5  ing  the  pendency  of  the  writ  of  error. 
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Of  Beal  Aetiims. 


OtmltniifmBiatu 


fudgHieiit  for  fak  daoi^ft  and  costs*  (a).  When  tho  writ 
of  estrepement  is  directed  to  the  shari^  he  may  veshrt  aB  who 
would  do  waste,  and  iaqpiison  them  if  they  fesLst,  and  may  simv- 
mon  die  po9ie  eamiiahu  to  aenst  him.  (b)  And  it  seems,  that 
if  die  party  to  whom  the  writ  is  directed,  afterwards  does  waste, 
it  is  a  contempt  of  the  prohibition,  and  he  may  be  punished  ac- 
cordingly, (c) 

(a)  Plai]FsU>w  ▼.  Bafhelleri    Moor,  9  Inst.  3«9.    Etrl  of  Cambariaiia  v. 

100^    Com.  Dig.  Wji9t£,  (B«  S>    Rwt.  CounteM  Oowagtr,  Qoli.  85. 
£nt.  S17,  B.  (c)  Earl  of  Cnmberland  v.  Countew 

(6)  Foljainb*«  Cane,  5  Rep.  115,  b.  Dowager,  Hob.  85. 
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Of  Writs  Ancestral  Possessory. 

I 

Whbk  a  stranger  abates  on  the  death  of  the  father,  motheti  oiam,  haaui, 

bvothery  aster,  uncle,  aunt,  niece,  or  nephew  of  the  demandant;    vad  connage. 

it  has  been  shewn  that  the  proper  real  action  is  an  assise  of  fnort- 

famce^or;  but  when  the  grandfather,  great-grandfather,  or  col- 

hteral  cousin,  or  relation  of  the  demandant,  further  removed 

dian  die  degrees  above  specified,  dies  seised  of  lands  or  tene- 

flients,  and  a  stranger  abates,  the  heir,  if  grandson,  may  have  a 

possessory  ancestral  writ,  called  a  writ  of  aiel;  if  great-grandson^ 

a  writ  of  besaiel;  or  if  he  be  a  collateral  relative,  out  of  the 

abore  degrees,  a  writ  of  cosinage.    In  these  writs  it  is  sufficient 

AaC  the  ancestor  was  seised  on  the  day  of  his  death  (a) ;  and 

fte  the  assise  of  moricTancegtor,  they  will  not  fie  between  privies 

in  blood,  but  the  demandant  may  have  a  nuper  obiit,  or  writ  of 

i%ht  de  raiianabiU  partem  in  such  case.  (6) 

The  aunt  and  the  niece  may  join  in  a  writ  of  aiel  on  the  seisin 
of  their  common  ancestor,  (c)  Where  a  person  is  entitled  to 
mie  of  these  writs,  he  cannot  have  another,  as  a  writ  of  cosiniage 
instead  of  aiel,  and  if  he  sues  out  the  former  writ,  the  tenant 
nay  plead  in  abatement  the  seisin  of  the  grandfather,  (cf)  It  is 
not  necessary  to  shew  kow  cousin  in  the  writ  (&),  though  it  is  in 
die  count.  (/) 

The  process  in  these  actions  is  summons  and  grand  cape  be- 
fore appearance,  and  petit  cape  after  appearance.  They  have 
die  usual  incidents  of  a  prceeipe  quod  reddat^  and  the  jurors  do 
not,  as  in  a  marid* ancestor ^  appear  the  first  day.  As  the  heir 
nay  enter  upon  an  abator,  these  writs  are  grown  obsolete,  and 
ejectment  is  now  brought  instead  of  them. 


A  nup^  obiit  is  an  ancestral  writ  brought  to  establish  an  espial  Of  wuptr  tUmt. 
dirision  of  the  land,  where,  on  the  death  of  an  aneestor  who  has 

(«)  F.  N.  B.  if  1 1>,  L  Booth,  fpo.  <' Pleat  in  AbMmeot.'' 

(4)  F.  N.  B.  S<1 0.  (e)  Br.  Ab.  f9me49n  i^, 

(c)  F.  N.  B.  ttl  H.    t  Inst.  30&  (/)  P.  N.  B.  nt  %»  note  («> 

(i)  F.  N.B.  SSI  N,  and  see  poit  in 
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Of  nmper  obiiL  seTcral  heirs,  one  of  them  enters  and  holds  the  others  out  of  pos- 
^"""""^  session,  (a)  It  lies  where  the  grandfather^  father,  brother,  uncle, 
or  other  ancestor  of  the  demandant,  dies  seised,  in  fee-simple,  of 
lands,  tenements,  or  rents,  and  after  such  death,,  one  of  the  heirs 
of  the  same  ancestor  enters  and  deforces  the  demandant,  in 
which  case,  the  heir  who  is  deforced  may  have  a  nuper  obiit 
against  the  other  parcener  or  parceners.  (6)  This  writ  only  lies 
where  the  common  ancestor  dies  seised  of  lands  in  fee-simple  ; 
for  if  one  sister  deforces  another  of  land,  of  which  her  ancestor 
dies  seised  in  tail,  B^formedony  and  not  a  nuper  obiit  lies.(c) 
When  the  ancestor  does  not  die  seised  of  the  lands,  and  one  of 
the  coparceners,  to  whom  they  have  descended,  deforces  the 
other,  a  writ  of  right  de  rationabUi  parte,  and  not  a  nuper  obiit, 
must  be  brought,  the  latter  writ  only  lying  where  the  ancestor 
dies  seised  (d) ;  in  which  latter  case,  the  two  writs  are  concurrent 
remedies,  (e)  It  can  scarcely  be  necessary  in  any  case  to  resort 
to  this  writ  at  the  present  day,  for  if  there  be  an  actual  ouster  of 
one  of  the  parceners,  which  is  necessary  to  maintain  this  writ, 
ejectment  may  be  brought.  (/) 

If  two  coparceners  enter,  after  the  death  of  the  ancestor,  and 
deforce  a  third  sister  (g),  and  afterwards  make  partition  between 
them,  and  one  of  them  aliens  her  part  to  a  stranger  in  fise,  yet 
the  third  sister  may  have  a  nuper  obiit  against  her  two  sisters, 
notwithstanding  the  alienation,  and  shall  recover  the  third  part 
of  the  land  not  aliened ;  but  for  the  recovery  of  the  third  part 
of  the  land  aliened,  she  must  bring  a  writ  of  mortd^ ancestor  in 
her  own  name,  and  the  name  of  the  other  coparceners,  or  a  writ 
of  aiel,  as  the  case  may  require.  (A)  A  nuper  obiit  lies  on  the 
seisin  of  the  great-grandfather  (t),  and  between  sisters  of  the 
half-blood  (£),  and  it  is  said  that  it  lies  on  the  seisin  of  the 
father,  if  he  were  seised  the  day  that  he  died,  or  the  day  before, 
for  that  amoimts  to  a  dying  seised.  (/) 

(a)  3  Bl.  Com.  186.     Com.  Dig.  As-     and  poti  in  *<  Ejectment." 
■iiCy  (£).  (g)  See  Vin.  Ab.  Jointeoants,  (P.  n). 


(b)  F.  N.  B.  197  A.  B.  R.    Booth,  (h)  F.  N.  B.  197  E.  the  would  now 
SM.  bring  ejectment. 

(c)  F.  N.  B.  197  A.   Robinson  on  (0  F.  N.  B.  197  L 
GaT.  106.    See  ante,  p.  ft5.  (k)  Ibid,  O. 

(d)  F.  N.  B.  9  B.    Booth,  205.  (<}  Fits.  Ab.^  Nop.  ob.    10.  F.  N.  B. 
(0  F.  N.  B.  9  G.  ani€f  p.  «5.  197  L. 

(/}  See  Adams  on  ijectmenf,  SI. 
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The  process  in  mq^er  obiity  is  summons  and  grand  cape  before 
appearance,  and  petit  cape  after  appearance.  Essoign  lies,  but 
neither  yiew  nor  voucher.  The  judginent  is,  as  it  seems,  to  hold 
again  in  coparcenary,  (a) 

(«)  Beepoitf  uader  the  proper  beadt. 


U 


ISO 


Of  the  Writ  of  Partitum. 


Of  partition. 
For  parceners 


For  jointenanti 
and  tenants  in 
conunon* 


A  WRIT  of  partition  lies  at  common  law  for  one  or  more  par- 
ceners against  the  other  or  others  (a) ;  and  if  one  parcener  after 
issue  had,  dies^  whereby  her  husband  is  tenant  by  the  curtesy,  a 
writ  of  partition  will  lie  against  the  husband.  (6)  So  if  one  par- 
cener aliens  in  fee,  the  other  may,  at  common  law,  have  this  writ 
against  the  alienee,  and  if  there  are  three  coparceners  and  the 
eldest  marries,  and  the  husband  purchases  the  part  of  the  young- 
est, though  the  husband  be  in  respect  of  his  own  part  a  stranger, 
yet  he  and  his  wife  may  have  a  writ  of  partition  at  common  law 
against  the  middle  sister,  for  he  is  seised  of  one  part  in  right  of 
his  wife,  (c)  If  one  parcener  makes  a  lease  for  lif|^,  no  writ  of 
partition  lies  at  common  law,  for  she  and  her  coparcener  do  not 
then  hold  the  freehold  ifuimul  et  pro  indivUo  according  to  the 
words  of  the  writ,  though  if  the  lease  be  for  years  only,  the  Irrit 
lies,  for  the  freehold  then  continues  in  parcenary,  (d)  So  if  one 
coparcener  disseises  another,  no  writ  of  partition  can  be  had  dur- 
ing the  dissebin  (e) ;  and  neither  tenant  by  the  curtesy,  nor  the 
alienee  of  a  parcener  was  entitled  to  this  writ  at  common  law.  (/) 

At  common  law  jointenants  and  tenants  in  common  could  not 
have  a  writ  of  partition;  but  it  is  given  to  jointenants  and  te- 
nants in  common  of  any  estate  of  inheritance  in  their  own 
right  or  in  right  of  their  wives  by  statute  31  Hen.  8,  c  1 ; 
and  to  jointenants  and  tenants  in  common,  where  one  or  aD 
have  an  estate  for  life  or  years,  by  statute  32  Hen.  8,  c.  32.  (g) 
Under  these  statutes  the  alienee  of  a  parcener,  who  is  a  tenant 
in  common,  and  the  tenant  by  the  curtesy,  may  have  a  writ  of 
partition,  {h) 

If  there  be  three  parceners  and  a  stranger  purchase  the  part 
of  one  of  them,  he  and  one  of  the  other  coparceners  cannot  join 
in  one  writ,  (t) 


(a)  Litt  sec  S47.  Com.  Dii;.  Par- 
cener, (C.  6).  Booth,  f  44.  Robinnoii  on 
OaTelkind,  109.    AUnatt  on  Partition, 

(6)  Litt,  sec.  S64.    Co.  Litt.  174,  b. 

(c)  Co.  Litt.  175.     F.  N.  B.  61  S. 

(d)  F.  N.  B.6S  G.  Co.  Utt.  167,  a. 


and  tee  Co.  Lilt.  46,  a. 

(«)  Co.  Litt.  167,  a. 

(/)  Co.  Litt.  175,  a. 

(g)  Com.  Dig.  Parcener,  (C  6). 

(&)  Co.  Litt.  175,  a.  b. 

(i)  Co.  Litt.  175,  b.  BaOafd  ▼.  Bal-' 
brd,  Dyer,  128,  a.  RobinkooGav.  lOt* 
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Where  the  partition  is  to  be  between  two  jointenants  or  tenants    of  partition. 
in  common  of  an  estate  of  inheritance,  the  writ  may  be  general,     — ^— 
merely  referring  to  the  statute  (a),  (31  Hen.  8,  c.  1) ;  but,  if  the 
partition  is  to  be  made  between  tenants  for  life  or  years  under 
the  S2  Hen.  8^  c.  3S,  it  seems  doubtfiil  whether  it  should  not  be 
special  and  shew  the  particular  estates,  (b) 

The  process  in  partition  was  formeriy  summons,  attachment,  Proceu,  &c. 
MDd  distress,  and  ia  now  governed  by  the  statute  8  and  9  W^  3, 
c  SI,  by  which  it  is  enacted,  that  after  process  of  attachment 
leliitiied,  and  affidavit  made  of  the  service  of  notice  of  the  action 
npoa  the  tenant,  and  copy  left  with  tfie  occupier,  &c.  or  tenant  in 
poesessioB,  &c  forty  days  before  the  return  of  the  attachment,  if 
tlie  tmant,  &c.  do  not  appear  in  fifteen  days  after  the  return  of 
die  attachment,  the  demandant  having  entered  an  appearance 
far  hind,  and  declared,  the  court  may  proceed  to  examine  his  title, 
gife  judgm^it  by  default,  and  award  a  writ  to  make  partition, 
wbicb  beuig  executed  after  eight  day$'  notice  to  the  occupier,  or 
tenant,  ftc.  final  judgment  may  be  entered.  But  if  the  tenant^ 
he  within  one  year  after  soch  judgment,  shew  good  matter  in 
bar  of  the  partition,  the  court  may  set  aside  the  judgment  and 
adnnt  him  to  jdead. 

The  mode  of  examining  the  demandant's  title  under  this  sta- 
tute is  as  fcAows.  The  demandant  having  declared,  according 
to  the  statute,  t  rule  to  shew  Cause,  why  the  court  should  not 
proceed  to  examine  Us  tide,,  must  be  moved  for,  and  on  this  rule 
being  made  absolute,  the  court  will  appoint  a  day  to  proceed 
on  the  examination  in  open  court.  On  that  day,  the  demandant 
open  his  tide  and  prove  his  case  by  affidavits  of  the  sei- 
descents,  &c.,  and  must  produce  the  assurances  under 
wlisch  he  claims.  If  the  court  is  satisfied  with  his  tide,  a  writ 
of  partition  wiB  be  awarded,  {c)  On  the  return  of  this  writ, 
Ae  demandant  may  move  for  final  judgment,  (d)  The  act  of 
8  md  9  W.  3.  only  applies  to  cases  where  the  tenant  does  not 
appear,  {e) 

The  writ  of  partition  at  common  law  has  fallen  into  disuse  on 
account  of  the  relief  afforded  by  the  Court  of  Chancery.  (/) 

(«)  Mmt  ▼.  Omlow,  Cro.  EKi.  759.  (c)  BWton  ▼.  Earl  of  TJiMiet,  s  W. 

Tate  ▼.  Wmdniu,  Cro.  EUc.  64.  BL  1134. 

(»)  Moor  ▼.  OqiIow  iiU  Jiip.  bat  see  (i)  ilM.  11 59. 

Tqrior  T.  Soyer,  Cio.  Elix.  743,  wd  («)  Pyer  ▼.  Bullock,  1  Bos.  uid.PnL 

«e  a  &tiaet«Ni  taken  in  stating  title  344. 

btfcm  Fucenert  and  Jointenants  and  (/)  See  the  Appendix. 
TtHndiincoBinion.  Cro.  Elia^fiO. 
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Of  the  Writ  of  Quod  ei  deforceai. 


Of  fuorf  ei  d$^ 
foreoat. 


For  whom  it 
lie«. 


Before  the  statute  of  Westmkister  2,  IS  Ed.  1,  c.  4,  wbrai 
tenants  in  dower,  by  the  curtesy,  or  for  life,  lost  lands  by.der 
fault,  they  were  without  any  remedy ;  for,  from  the  nature  of 
their  estates  they  could  not  maintain  a  writ  of  right  (a) ;  though 
if  the  tenant  had  not  been  duly  summoned,  he  might  have  had 
a  writ  of  deceit,  which  is  stiU  in  such  case  a  concurrent  remedy 
with  the  writ  of  quodei  deforceat.  (6)    By  the  statute  of  West- 
minster 2,  c.  4,  a  writ  of  quod  ei  drforceat  is  given  to  tenant  in 
tail,  frankmarriage,  dower,  by  the  curtesy,  and  for  life,  when 
they  hare  lost  their  lands  by  de&ult;  but  the  writ  for  the  tenant 
in  dower,  and  by  the  curtesy  is  said  only  to  lie  by  the  equity  of 
the  statute,  [c)    There  may  be  a  qitod  ei  def&rceatf  upon  a  q%od 
ei  deforceat  in  which  judgment  has  been  ^ven  by  de&ult(iQ; 
and  the  writ  may  be  brought  for  copyhold  lands,  {e)    If  the  par* 
ticular  tenants  who  are  aided  by  the  statute  of  Westminster  S 
m  case  of  judgment  by  default,  lose  their  lands  by  action  tried, 
it  seems  that  they  are  without  remedy.  (/)    If  lands  are  lost  in 
a  eoutt  boron  by  default,  a  ^piod  ei  deforceat  may  be  brought 
dther  in  the  inferior  court,  or  in  the  Common  Pleas,  {g) 

Coparceners,  tenants^  in  tail,  who  have  lost  lands  by  defftulty 
although  the  default  of  one  is  not  the  default  of  another,  may 
join  in  a  quod  ei  deforceat.  (h)  As^may  also  two  men  heirs  in  tail 
in  gavelkind,  (i)  But  if  tenant  in  tail  lose  lands  by  de&ult  and 
die,  the  issue  in  tail  must  bring  a  formedon^  and  not  a  quod  es 
deforceat.  (k)  If  A.  and  B.  are  seised  of  lands  to  them  and  to 
the  heirs  of  A.,  and  a  recovery  is  had  against  them  by  de&ult^ 
A.  must  bring  a  writ  of  right  for  his  moiety,  and  B.  a  quod  ei 


(a)  Co.  Litt.  355,  a.  F.  N.  B.  155 
B.  2  Iu»f.  350.  Gilb.  Executioim,  %92. 

{b)  F.N.  B.  165  D. 

(e)  F.  N.  B.  8  D,  155  D.  Reg.  Br. 
171,  b. « In6t.  353.  Thu  appears  to  be  a 
mbtake,  as  to  tenfints  in  dower,  who 
are  nieutioned  expressly  iu  the  statate. 


(d)  Br.  Ab.  Quod  H  drfomot,  13. 

(e)  Ueydonii  Case,  3  Rep.  9»  a. 
(/)  Ferraris  Osse,  6  Rep.  8,  b. 
(S)  F.  N.  B.  155  E. 

(*)  F.  N.  B.  155  H. 

(t)  Br.  Ab.  Qaod  H  d^.  5. 

{k)  F.  N.  B.  155  P.    « lost.  351. 
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^efareeai,  and  when  they  have  recovered  they  shall  hold  ais    ot^odtide- 
jbintenants  again,  (a)  farceat. 

If  a  woman  lose  lands  by  default  and  then  marry,  she  and  .her  — 
husband  may  have  a  quod  ei  deforceat  (b) ;  but  where  husband 
and  wife  seised  of  lands  in  right,  and  for  the  life  of  the  wife, 
lose  them  hy  default,  it:  was  at  one  time  a  doubt  whether  the 
husband  and  wife  could  maintain  a  quod  ei  deforcecUy  because 
the  statute  gives  that  writ  to  tenant  for  life,  and  here  the  hus- 
band is  not  tenant  for  Ufe,  but  only  seised  in  ri|[ht  of  his  wife;  (c) 
It  is  however  decided,  that  in  such  case  the  writ  will  lie.  (d)  But 
if  husband  and  wife  seised  in  right  of,  and  for  the  life  of  the 
wife,  lose  the  lands  by  default,  the  wife,  after  the  death'  of  the 
husband,  must  resort  to  her  writ  of  cut  in  vit&,  which  is  ex- 
I^essly  given  to  her  in  such  case  by  the  statute  of  Westminster 
2j  cS^  and  cannot  maintain  a  quod  ei  deforceat.  («) 

This  writ  may  be  brought  against  a  stranger  to  the  former  Against  whom. 
recovery  if  he  be  tenant  of  the  buid  lost  (/),  as  against  the 
feoflfee  of  the  recoveror  (^),  for  the  words  of  the  statute  are  ge- 
neral, and  unless  this  were  allowed,  the  demandant  would-not 
be  able  to  obtain  restitution  of  the  land,  {fi) 

If  the  tenant  in  tib.e  first  action  appears^  and  afterwards  de-  upon  what  de- 
parts in  despite  of  the  court,  this  b  such  a  default  within  the  firait  in  prior 
statute  as  entitles  him  to  bring  a  quod  ei  deforceat  (f) ;  and  yet  ^>«^>^ 
upoB  a  judgment  by  nUiil  dicit,  which  is  said  to  be  a  sort  of 
confession  of  the  action,  no  quod  ei  deforceat  will,  as  it  seems, 
lie  (it) ;  nor  will  it  lie  after  a  default  in  a  writ  of  right,  aft:er 
the  mise  joined,  if)  , 

.  K  tenant  for  life  vouches,  and  the  vouchee  will  not  appear,  in 
consequence  of  which  the  tenant  loses  by  default,  he  may  still 
have  a  quod  ei  deforceat,  though  the  judgment  is  not,  in  fact, 
given  on  his  own  proper  default,  for  the  statute  of  Westminster 
if  says,  generally,  per  defaliam  and  not  per  defaltam  suam; 
and,  besides,  the  default  of  the  vouchee  is,  in  law,  the  default  of 

(«)  S  ImL  951,  (/)  O.  N.  B.  2ft,  b. 

(*}  F.  N.  B.  15A  F.  (g)  F.  N.  B.  156  F. 

(c)  O.  N.  B.  MS,  a.  {h)  ft  Inst.  S6t. 

(4  Co.  Litt.  356,  a.    F.  N.  B.  156  (t)  Fits.  Ah.  Qmodeid^,  9.   F.N.  B. 

A.  S  lost.  S50 ;  bot  if  the  recovery  be  155 1.    S  Inst.  351. 

bed  bf  agreeaieDt  of  tbe  busbmd,  he  (k)  Elmer  ▼.  Tbacker,  Cro.  EUb.  t63. 

CHBSt hste  Ibis  writ.    2  Intt.  350.  t  Inst.  35t. 

(«)  Ce.  Litt.  356,  a.    F.  N.  B.  156  •   (J)  t  lost.  35U    F.K.B.  1551. 
C  sJart.3«3.  Oilb.  Kxeeetions,  309. 
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Of  fttod  ei  de- 
farceat. 


the  tenant,  (a)  But  if  the  vouchee  appears,  and  enters  into  the 
warranty,  and  afterwards  loses  by  default,  the  tenant  cahnot  have 
a  writ  of  quod  ei  de/orceai,  because  he  may  have  jttdgment  to 
recover  over  in  value  against  the  vouchee,  and  so  obtain  a  re* 
compense ;  and  this  is  the  reason  why,  after  a  common  recovery^ 
the  tenant  in  tail  cannot  implead  the  recoveror  in  a  quod  ei  ife- 
forceat.  (6) 

If  tenant  for  life  makes  de&ult  in  a  redaction  brought  against 
him,  whereupon  the  reversioner  is  received,  and  pleads  t6  issue, 
and  it  is  found  against  the  tenant  by  receit,  and  jtidgmeftt  is 
given  for  the  demandant,  yet  ihe  tenant  may  afterwards  bring  a 
quodei  deforceai;  for  although  there  is  a  verdict  given,  yet  die 
judgment  is  entered  as  upon  the  default  (c) 

It  is  a  doubtful  point  whether  a  quod  ei  deforceai  will  lie  after 
a  judgment  by  de&ult  in  a  writ  of  waste,  for  not  appearing  at 
the  return  of  the  diitringcu^  because  on  such  default  a  writ 
issues  by  the  statute  of  Westminster  S,  to  the  sheriff,  to  inquire 
of  the  waste  done  {d) ;  and  consequently  the  verdict  of  twelve 
men  would  be  avoided,  which  the  statute  never  intended,  (e) 
The  same  doubt  arises  with  regard  to  a  recovery  lay  default  in 
assise,  where  the  recognitors  give  thdr  verdict  on  the  defkuk  of 
the  defendant.  (/) 

The  form  of  the  writ  of  quod  ei  deforceat  is  extremely  sim- 
ple, neither  stating  the  commencement  of  the  particular  estate 
which  the  plaintiff  has  lost  by  default,  nor  noticing  the  former 
recovery  in  which  he  lost  it.  {g) 

The  process  in  a  quod  ei  deforceai  is  summons  and  grand 
cape  before  appearance,  and  petit  cape  after  appearance.     Es- 
soign  lies,  but  no  view.   The  tenant  may  vouch,  and  so  may  the 
demandant,  under  certain  restrictions.  (A) 
Of  ?i«x2  «i  (2e-        By  the  common  law,  confirmed,  as  it  seems,  by  the  statute  of 
/orciotiiiWalci.  Ruthland,  12  Edw.  1,  a  quod  ei  deforceat  may  be  brought  in 


Form  of  the 
whi. 


(a)  2  Imt.  351.  F.  N.  B.  156  B. 
Gilb.  Esecations,  50i. 

(6)  F.  N.  B.  156  B.  Gilb.  Execo- 
tioDS,  SOS. 

(c)  2  Inst.  S51.  F.  N.  B.  156  B. 
SeefXM<,ia  «  ReceiC 

(d)  t  lost.  S89. 

(e)  See  the  argumeuti  fblly  stated  in 
Cr.  Ldtt.  355,  b,  and  Lord  Nottiogbam's 
note,  (SIO).  Held  by  two  Jadgei  agaiuit 


one  in  Elmer  ▼.  Tbacker^  Cro. 
263.  Owen,  101  S.C.  that  it  lies.  CMrv, 
O.  N.  B.  222,  b.  F.  N.  B.  155  E.  S 
Inst,  351.    Gilb.  Executions,  29^. 

(/)  See  the  above  inthoritiei^  and 
Br.  Ab.  QmmI  ct  dtf.  4, 14. 

(g)  F.  N.  B.  155.  2  Inst.  551.  Br. 
Ab.  Qwoi  ei  dtf.  6.  Gilbert's  Ezecntioiii, 
297, 303. 

(ft)  See  pss^,  nnder  the  proper  heeds. 
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WakSy  and  prosecuted  by  protestation  in  the  nature  of  what-  Of  quod  «  de- 
ewer  real  action  the  demandant  pleases,  (a)     The  statute  pf/^eatinWalea. 
Rathland,  which  appoints  a  general  writ^  and  directs  the  de- 
mandant to  make  his  protestation  to  sue  in  the  nature  of  what 
writ  he  pleases,  extends  as  well  to  real  actions  at  common  law,  be- 
(ioe  the  12  Edw.  1,  as  to  such  as  are  given  by  statute  since.  (6) 
Tbns  a  quad  ei  deforeeta  in  Wales,  may  be  prosecuted  in  the 
natnie  of  a  writ  of  right,  in  which  the   trial  may  be  by 
twdve  ooimnon  jurors,  by  the  statute  of  Ruthland  (c) ;  or  in  the 
nBtme  of  a  writ  of  formedm  (d) ;  or  of  a  writ  of  entry  sur  dis- 
mmm{fi)'j  or  o{  ih^  quod  ei  drforceaif  given  by  the  statute  of 
Westminster  (/) ;  and  a  common  recovery  may  be  suffered  of 
Iflods  m  Wales  by  this  writ,  (g) 

(«)  Br.  Ab.  QMd  cj  <kf.  9.   Gryffyth  Car.  179. 

w.  Jjnnh  Cro.  C«r.  445.  Sir  W.  Jooe»,  W  Gryflyth  ▼.  Lcww,  Cro.  Car.  444. 

380  8.  C.     Bnckley  v.  Rice  Thomas,  1  (0  Careswell  ▼.  Vaoghan,    f  Saimd. 

r.  116,  a.    t  Saood.  3S,  (note).  ^9. 


(<»>Gff|iiUi  V.  Lewis,  Cro.  Car.  445.        (/)  Orjffyih  ▼.  lewis,  Cro,  Car.445, 
(c)  Pewya^  Case,  5  Rep.  85,  b.  Jenk.     ^*  ^^^'^^  ^^f  S.  C. 

.  SS9.    Giyffytit  ▼.  Jenluiw,  Cro.        W  Winnc  ▼.  Uoyd,  t  Lev.  130. 
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Of  the  Writ  of  Deceit. 


0(  deetU, 


WoTwrn-maor 


M^HEN  a  tenant  in  a.  real  action  has  lost  lands  by  defiralt,  in 
consjBquence  of  his  not  having  been  summoned  by  the  aberifl^ 
he  may  have  a  writ  of  deceit^  which  in  this  case  is  a  judicial 
-writ,  issuing  out  of  the  Common  Pleas,  in  which  the  fonner 
action  was  brought  (a),  against  the  recoveror  in  that  action,  and 
against  the  sheriff  for  his  false  return,  and  by  thb  writ  the  party 
shall  be  restored  to  his  land  again.  (6)  It  seems  doubtful 
whether  the  tenant  can  have  this  writ  for  non-summons  on 
the  original  writ,  when  he  has  been  actually  summoned  on  the 
grand  cape,  for  in  that  case  he  might  have  come  in  on  the  Te- 
turn  oi^the  grand  cape,  ai)d  have  waged  his  law  of  non-sum^ 
mons  (c) ;  and  so  it  is  doubtful  whether  it  will  lie  if  the  sheriff 
has  actually  summpned  the  tenant  upon  the  land,  but  has  neg- 
lected to  make  proclamadon  according  to  the  statute  31  Bliz. 
c.  3.  {d)  It  seems  that  the  tenant  may  have  this  writ  after  judg- 
ment given  for  the  demandant,  and  before  any  entry  or  possession 
by  him,  for  if  the  tenant  must  wait  until  the  demandant  enters, 
the  latter  may  deprive  him  of  his  remedy  by  forbearing  to  enter, 
until  the  summoners  in  the  prtEcipe  quod  reddat^  and  the  sum- 
moners,  viewers,  and  pernors  in  the  grand  cape,  are  dead ;  in 
which  case,  no  writ  of  deceit  will  he.  (e)  But  though  the  sum- 
moners, &c.  be  dead,  an  action  on  the  case  may  still  be  main- 
tained against  the  sheriff.  (/) 

This  writ  lies,  in  general,  in  every  case  where  the  tenant  in  a 
pTisecipe  quod  reddat^  in  which  he  ought  to  be  summoned,  is  not 
summoned,  and  thereby  loses  his  land  by  default.    So  it  lies  in 


(a)  Jeiik.Cent.  tit.  Rut.  Ent.  Sti, 
b.  or  an  original  may  be  sited  ont  of 
Chancery.  F.  N.  B.  99  G.  Booth,  f 5t. 

(6)  F.  N.  B.  97  C. 

(«)  50  Ed.  3,  17,  a.  The  writ  re- 
cites, that  the  tenements  were  neter 
taken  into  the  king's  hands.  Rast.  Ent. 
tfU  b. 

i4)  CoUett  V.  Manh,  Cro,  Elis.  371, 


397.  Moor,  349  S.  C.  The  mode  of  tak- 
ing  advantage  of  soch  an  irregnlarity  ia 
by  moving  to  set  aside  the  writ  of  grand 
cape,  or  the  Judgment  by  defiinit,  see 

JMS/. 

(e)  F.  N.  B.  97  C. ;  but  see  Fita.  Ab. 
Disceit,  47. 

(/)1H.6,1.  (>Edw.4,3.  Hale's 
note,  F.  N4B.97C.  (a).  Jenk.Cen.  17. 
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a  qmare  impedii (a),  and  in  a  scire  faeiag,  to  execute  a  ttae{b) ;      of  dec^t. 

and  8o  in  an  action  of  waste  where  the  tenant  loses  by  default    ■ 

ibr  not  appearing  on  the  distringas  (c),  although  a  writ  issues  in     '^  >'o>'-"*"b- 

thai  case  to  inquire  of  the  waste  done,  by  statute  Westminster  2, 

md  dierefore  the  recovery  is  not  strictly  by  default,  and  it  lies 

after  waste  in.  the  temAt^  though  the  defendant  can  only  be  re- 

sloied  to  his  treble  damages,  and  not  to  the  land,  (d)    Deceit 

lies  ako  where  a  tenant  .has  not  been  summoned  on  a  re-sum- 


In  general,  any  tenant  in  a  real  action,  who  loses  his  land  for  For  whom  it 
of  summons,  may  have  this  writ ;  so  may  the  heir  of  the  '^^ 
who  has  thus  lost  lands  hy  default.  (/)  And  it  seems, 
dial  m  Touohee  may  have  a  writ  of  deceit  {o]t  non-summons  on 
the  unmmons  ad  warraniiMemdumi  and  grand  cape  ad  talen- 
(g)  If  a  tenant  for  life  loses  by  default,  not  haring  be<bn 
I,  and  dies,  the  reversioner  cannot  have  a  writ  of 
deeeiis  because  he  cannot  have  a  writ  of  error,  unless  by  sta- 
liite«  (A)    He  should  have  prayed  to  be  received.  ( t) 

If  die  person  who  recovered  in  the  former  action  by  defiiult  Againgt  whom. 
is  dead,  tibe  writ  lies  against  his  heir,  (k)  So  if  he  aliens  the 
had,  it  lies  against  him  and  his.  alienee ;  and  if  he  who  recovered 
is  -dead,  against  his  heir  and  the  alienee.  The  summoners 
•upoo  the  original  in  the  first  action,  the  summoners  and  viewers 
upon  the  grand  cape,  and  the  sheriff  to  whom  the  writ  in  the 
bnt  action  was  directed,  are  likewise  made  parties  to  the  writ  of 
deceit.  (1)  It  is  said  to  be  optional  with  the  plaintiff  to  bring  his 
writ  of  deceit  against  the  person  who  recovered  in  the  former 
writ,  and  join  the  terre-tenant ;  or  to  bring  it  against  the  person 
who  recovered  alone ;  and  after  the  deceit  found,  to  issue  a  scire 
fmdas  against  the  terre-tenants,  (m)  In  deceit  upon  judgment  by 
defiiult  in  waste,  or  quare  impedit,  the  summoners  and  pledges 

(c>  Ffls.  Ab.  Diaceit,  15.    F.  N.  B.         (/)  F.  N.  B.  98  Q.    1  Rol.  Ab.  6St, 
98  G.    Bloar's  CaM,  Dyer,  S55,  b.  1     1. 15.    Jeok.  Cent.  113. 


I.  f93  S.  C.  (jg)  Br.  Ab.  Sav.  Def.  42. 

(*)  F.  N.  B.  97  D.  (A)  F.  N.  B.  99  E. 

(«)  Fite.  Ab.  DiMseir,  56.    F.  N.  B.  (i)  Vide  poti,  io  *•  Receit.*'      . 

96  B.     1  Rol.  Ab.  6U,  K  1.  {k)  1  Rol.  Ab.  6tt,  1.  f9« 

{<0  Br.  Ab.   Diiceit,  39,  and  tee  (0  Jenk.  Cent.  Iff.  Rast.  Ent.  ttt, 


p.  134,  and  pad^  **  Receit."  b. 

(c)  1  KaL  Ab.  dtl,  1.  49.    Br.  Ab.        («)  Hale's  note,  F.  N.  B.  97  C.  (b). 
DiMcit,  IS.  1  Lntw.  713.  Fill.  Ab.  DUceit,  B. 


1S8  qf  Real  Actioiu. 


For  lum-cum- 


Of  deeeu.  upon  the  attachment,  or  the  peisoti  who  made  the  attadmieiit 
and  the  manucaptors  upon  the  iUstrmgaSf  must  be  made  parties 
to  the  writ  of  deceit,  (a) 

At  the  return  of  the  writ,  the  parties  against  whom  process 
issues  bught  to  appear  in  court,  in  order  that  they  may  be  eK- 
amined  by  the  justices  as  to  the  fact  of  summons.  If  one  of  the 
summoners  only  appear,  he  ought  to  be  immediately  examinedi 
(for  he  may  happen  to  die  before  the  other  summoners  are 
brought  into  court),  and  process  is  then  awarded  against  die 
others.  (6)  And  so  if  the  sheriff  and  the  tenant  who  ought  to 
appear  are  returned  nihil,  the  summoners  who  appear  are  to  be 
examined  immediately,  although  the  tenant  be  absent^  &r  should 
all  the  summoners  die  before  the  tenant  appears,  the  plaintiff 
would  be  deprived  of  his  writ  of  deceit,  (c)  So  also  where  the 
writ  of  deceit  was  brought  by  four,  and  three  of  the  plaintiffii 
only  appeared,  it  was  held  that  the  summoners  should  be  ez* 
andned  de  bene  eue,  before  the  summons  ocl  eequenditm  mmd 
was  awarded.  (<Q  If  the  summoners  upon  the  original  appeaTf 
'  but  the  summoners  and  viewers  upon  the  grand  cape  do  not 
appesr,  the  first  summoners  must  be  examined,  andif  itappeair 
from  their  testimony,  that  the  tenant  in  the  first  aetion  was  not 
duly  summoned,  the  judgment  in  that  action  shall  be  reversed,  (e) 
If  one  of  the  summoners  says,  that  the  summons  was  not  made, 
and  the  other  sajrs  that  it  was  made,  the  plaintiff  ahaU  recov^.(/) 
And  if  one  of  the  summoners  be  returned  dead  by  the  sherifl^ 
the  other  may  still  be  examined,  {g)  If  the  tenant  does  not  ap- 
pear, and  it  is  found  that  no  summons  was  made,  it  seems  doubt- 
ftd  whether  the  plainJaff  can  have  judgment  immediately  to  re- 
cover the  land,  or  whether  the  judgment  ought  not  to  be  stayed, 
and  fiirther  process  issued  against  the  tenant,  because  it  is  poa-^ 
siUe  that  he  may  have  a  release  to  plead.  (A) 
ProceM.  In  the  writ  of  deceit,  the  process  is  properly  attachment,  and 

distress  infinite,  but,  in  deceit  for  non-summons,  the  writ  is  said 
to  be  in  the  nature  of  ah  audita  querela^  and  the  process  is  a 


(a)  F.  N.  B.  99  C  Fits.  Ab.  Diiceit,  (/)  Hale's  note,  F.  N.  B.  97  C.  (c). 

56,  qw9rt  the  coune  now.  Br.  Ab.  Ditceit,  tb. 

(6)  1  Rol.  Ab.  en^  1. 40.  (g)  F.  N.  B.  98  D. 

(tf)  1  Rol.  Ab.  629, 1.  49.  (&)1  RoL  Ab.  6tt,  1. 49,  GSS,  1. 5.  Br. 

(d)  Br.  Ab.  Di^eit,  97.  Ab.  I>ifeett,^lS.    Hale*!  note,  F.  Nt  B. 

(€)  1  Rol.  Ab.  62S,  I.  as.  97  C.  (b). 
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faeku  in  nattire  of  a  summons,  (a)    The  judgment  b  to      of  dactit. 
recover  the  land  and  the  mesne  issues.  (6) 


It  18  probable,  that  the  courts  would  now  set  aside  the  judg-  por  non-smn- 
Bent  by  defiralt  on  motion,  upon  affidavit  that  the  tenant  had  mons. 
■ever  been  summoned  {c\  and  thus  the  trouble  and  expense  of 
a  vrrit  of  deceit,  which  could  scarcely  be  carried  through  at  the 
present  day,  would  be  avoided.  The  tenant,  who  has  lost,  may 
likewise,  if  he  pleases,  bring  another  action  to  recover  th^  land. 
If  lie  be  tenant  in  fee,  a  writ  of  right,  or,  if  he  be  only  tenant  for 
fife,  a  quod  ei  deforeeai  under  the  statute  of  Westminster  2.  {d) 

A  writ  of  deceit  also  lies  where  land,  which  is  held  in  ancient  p^r  impleading 
demesne,  is  recovered  in  the  king's  court,  for,  as  the  judgment  lands  in  andent 
in  Ae  boorts  at  Westminster  is  evidence  to  shew  that  the  land  Sememe  in  the 
18  frank  fee,  and  not  impleadable  in  the  court  of  ancient  de-  "^*^ 
HMsne,  the  lord  in  ancient  demesne  may  hikve  this  writ,  to  avoid 
the  judgment  so  given  in  the  superior  court.    Thus,  if  a  man 
levies  a  iBne  in  the  Conunon  Pleas,  of  lands  which  are  held  in  an- 
dent demesne,  a  writ  of  deceit  lies  for  the  lord  (e),  and  so  a 
eommon  recovery  suffered  in  the  Common  Pleas  may  be  avoid- 
^  (/)»  so  also  a  recovery  in  assise,  (g)    This  writ  is  an  original 
mit(S)y  and  should,  it  is  said,  be  brought  in  the  court  in  which 
the  deceit  has  been  done,  (i) 

Though  there  be  lands  held  of  the  manor  in  ancient  demesne, 
jet  the  demesne  lands  of  the  manor  and  the  manor  itself  are  im- 
pleadable at  common  law  {k\  and  copyholds  of  a  manor  are  not 
ancient  demesne,  for  they  are  part  of  the  demesnes.  (I) 

It  is  Sfl3d,  that  a  judgment  given  in  the  king's  court  is  suffi- 
cient without  execution  to  render  the  lands  firank  fee  (m),  and, 
that  a  fine  sur  done  grant  8f  render ^  which  is  executory  as  to  the 
render,  wQl  have  the  same  effect  before  execution.  (91)  Deceit 
fies  aft^  five  yiears  passed  from  the  time  of  a  fine  levied,  because, 
as  it  is  Baid,  the  fine  is  coram  non  judice,  and  merely  void,  and 
so  it  lies  though  the  conusor  be  dead,  (o) 

(«>  BoQtkf  S5«.  aoo,  5  Lev.  419. 

(0  Set  pM^,  ID '« Damages.'*  (t)  O.  N.  B.  81,  a. 

(c)  Scarie  v.  Long,  1  Mod.  S4B.  (k)  Baker  ▼.  Wicb,  1  Sallu  56. 

(^  See  ante,  p.  15f.  (I)  Smith  y.  Framptoo,  3  Lev.  405. 

(«)  1  Rol.  Ab.  326, 1. 1.   F.  N.  B.  9,  Com.  Dig.  Auc.  Dem.  (B.) 
k.  1  Lmw.  71S.    Sunth  v.  Framptoo,  S        (m)  Hale'«  note,  F.  N.  B.  13  C,  (a). 
Im9,  40&.  (»)  1  Rol.  Ab.  SUf  1. 15. 

(/}  B.  V.  Hadlow,  S  W.  BL  1170,  (•)  Zooch  v.  Tbompaon,  1  Sallu  tlO, 

(g)  1  Rol.  Ab.  3S4^  1.  SI.  1  Lord  Raym.  177,  S.  (X 

(ft)  1  Littw.  71S.    Zonch  v.  Thomp- 
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Of  tteaj>  Aciiong. 


For  whom  it 
liei. 


Of  dueit.  If  lands  held  of  a  mftnor  in  ancient  demesne  have  been  t#ice 

For  impleadiDff  impleaded  in  the  king's  court,  as  when  two  fines  at  d^rent 
UimU  in  anaent  times  have  been  levied  of  the  same  lands,  the  last  fine  cannot  be 
demesne  in  the    reversed  by  a  writ  of  deceit,  while  the  first  stands  in  fi>rce,  for, 
ng » court,       ^^  ^Y^^  ^^  when  it  was  levied,  the  lands  were  in  fact  frank  fee ; 
but  the  levying  of  the  last  fine  wiU  not  prevent  the  first  fine 
fix>m  being  reversed,  after  which  the  last  may  be  reversed  also,  (a) 
The  king,  when  he  is  lord  in  ancient  demesne,  may  have  this 
writ  (6)  and  it  is  sufficient  if  the  plaintiff  be  damimis  pro  temr 
pare  (c),  as  tenant  for  years,  (d) 
Against  whom.       It  is  said,  that  where  a  fine  is  levied  of  lands  in  ancient  de- 
mesne, by  which  remainders  in  tail  are  limited,  it  is  sufficient  to 
bring  the  writ  of  deceit  against  the  tenant  of  the  land  without 
joining  those  in  remainder  {e)y  and  so  it  is  said  to  be  sufficient  to 
bring  the  action  against  the  conusor  alone,  and  to  make  the 
terre-tenants  parties  by  $ci.fa.  (f)^  but  die  best  mode  of  proceed- 
ing appears  to  be  to  make  all  the  parties  to  the  fine  or  recovery, 
and  the  terre-tenants  also,  defendants.    In  an  action  of  deceit 
brought  to  reverse  a  recovery,  where  the  vouchee,  to  whose  use 
the  recovery  was  suffered,  was  alone  made  defendant,  the  court 
held,  that  the  demandant  and  tenant  in  the  recovery  ought  to 
have  been  joined  in  the  action,  (g)    If  the  conusor  and  conusee 
of  a  fine  be  both  dead,  the  writ  may  be  brought  against  their 
heirs.  (A)  . 

If  a  fine  be  levied  of  lands,  part  of  which  are  ancient  d&» 
mesne,  and  part  frank  fee,  and  deceit  is  brought,  the  fine  may 
be  reversed  as  to  that  part  only  of  the  lands  which  are  an- 
cient demesne,  and  shall  not  be  taken  off  the  file,  but  shall  be 
marked,  in  order  to  signify  that  it  is  cancelled  as  to  that  part,  (t) 
The  effect  of  a  judgment  in  a  writ  of  deceit  to  reverse  a  fine 
has  been  much  disputed.  In  the  precedent  in  Rastal,  the  judg- 
ment runs,  (Jc)  "  that  the  plaintiff  have  his  court  again,  and,  tiiat 
the  tenements  be  again  impleadable  therein,  and,  that  the  plain- 


(«)  Hale's  note,  F.  N.  B.  97  D.  (6.) 
Cockman  v.  Fairer,  T.  Rnym.  462. 

(ft)  R.  ▼.  Mead,  f  Wils.  IT. 

(c)  Zoacfa  T.  Thompson,  1  Salk.  f  10. 

(<0  1  RoL  Ab.  3«7,  1.  7. 

(«)  Tliel.  Dig.  1.  5,  c.  17,  s.  2,  as  to 
Issoiog  a  Mt.  /a.  against  them,  vUU  tl 
Ed.  S,  56,  a.  1  Latw.  713.  Hale's 
note.  P.  N.  B.  97  D.  (ft.) 


(/)  Hale's  note,  P.  N.  B.  97  D.  (e.) 
and  see  l  Leon.  290.  CaryT.  Daney, 
Cro.  Elis.  471. 

(g)  R.  ▼.  Hadlow,  9  Bl.  1170. 

{k)  Ztmeh  V.  Thompson,  I  Salk.  SIO. 

(f)  Keilw.  49.  1  Leon.  £90.  1  Rot 
Ab.  775,  1  49.  W.  Jones,  974.  Craise 
on  Fines,  t99.    F.K.  B.  98  P. 

(i()  Rast.  Ent.  lOOj  b. 
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tiff  be  restored  to  all  that  he  has  lost^**  but  there  is  a  cwria  advi-     of  daent, 
vrnli  entered  as  to  annulling  the  recovery.    It  is  said  in  many 


books,  that  by  the  judgment  in  deceit^  the  fine  or  recovery  is  ii^dH^^^!^ 
abaohrtely  annihilated,  and  that  the  conusor,  &c.  shall  be  re-  demesne  in  the 
stored  to  the^  title  and  possession  which  passed  by  the  con-  icing's  court. 

veyance.  (a)    The  reasons  given  are,  that  a  fine  cannot  be  re-        

versed  as  to  one  person,  and  stand  good  as  to  another  (6),  and 
abo^  tliat  the  fine  is  levied  coram  non  judice  (c),  and  therefore, 
tlie  cognizance,  although  upon  record,  is  no  estoppel.  On  the 
odier  hand,  it  is  said,  that  the  fine  ought  not  to  be  wholly  set 
aside  against  the  conusors  own  acknowledgment  on  record,  es- 
pecially as  the  sole  object  of  the  writ  of  deceit  is  to  render  the 
lands  agam  impleadable  in  the  court  of  ancient  demesne,  and  to  re- 
store the  lord  to  his  privileges,  (d)  If  the  conusor,  however,  after 
the  fine  levied,  releases  to  the  conusee,  or  confirms  his  estate,  the 
shall  retain  the  land  notwithstanding  the  fine  is  avoided,  (e) 


The  process  in  deceit  to  reverse  a  recovery  of  ancient  de-'  FroceH,  &c 
lands  in  the  king's  courts  is  attachment  and  distress ;  the 
It  usually  confesses  the  action,  and  the  judgment  is,  that 
tbe  plaintiff  have  his  court  again,  and  that  the  tenements  be  im-^ 
pleaded  in  the  same  court,  and  brought  back  within  the  jurisdic- 
tionof  the  same  court,  notwithstanding  the  judgment  had  in  the 
}dDg*s  court,  that  the  judgment  had  in  the  king's  court  be  an- 
nulled and  held  void,  and  that  the  plaintiff  be  restored  to  all 
tilings  which  he  has  lost  by  reason  of  that  judgment,  and  the 
defandants  in  mercy,  &c.    The  damages  are  usually  remitted.  ^' 

(m)  Limpet's  Case,  10  Rep.  50,  a.        (c)  Denied  by  Mr.  Preston,  Shep. 
Ouj  V.  Dsaacj,  Cro.  Elis.  471.   Zoach     Touch.  10.,  1  Gonv.  266* 


1  Salk.  tie.     1  Lord  (if)  See  Bac.  Ab.  Anc.  Dem.  (C) 

tn.    1  Latw.  715,  S.  C.    F.  Oraise  on  Fmes,  300. 

N.B.98A.  («)  Lampefs  Case,  10  Rep.  50,  a. 

(¥)  But  see  T.  Jones,  182.  F.  N.  B.  98  A.    4  Inst  490.     • 
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Of  the  Writ  of  WarranUa  CharUe. 

Of  tMrraniia  A  WA9^&JNTU  CHARTJE  is  an  action  brought  to  take  adnmt- 
ag^  of  a  warranty  in  lieu  of  vpucjier,  anaby  judgment  in  it  the 
plaintiff  may  bind  the  lands  of  the  warrantor,  and  have  dama- 
ges awarded  to  him. 

.  A  wammtia  charts  may  be  brought  either  after  the  pUixitifr 
hfs  been  {impleaded  for  the  lands  warrantedi  or  before,  'gpM 
iu^^  (a)  It  is  grounded  either  upon  an  express  i^arranty  in  a 
deed,  as  where  one  man  enfeoff  another  by  deed,  and  binds 
luvpself  and  }k\s  heirs  to  warranty  (A),  or,  where  a  man  relefuies 
or  conflrioas  with  warranty  (c),  or,  upon  an  implied  warranty  in  i|. 
deed,  as  uiK>n  the  word  exchange  in  a  deed  of  excbangie.  {<f)  It 
mny  also  he  grounded  upon  a  warranty  which  is  not  created  by. 
de^  as  upon  a  lease  for  life  without  deed,  rendering  rent,  where 
tbe  reyersioii  and  rent  create  a  warranty*  (e) 
.  In  many  cafes  tjierefore^  voucher  and  warrantia  chartcB  tiefio^r 
current  remedies,  but,  there  are  others  in  which  warrantia  ekarUp 
alone  can  be  brought.  Thus,  when  a  man  is  impleaded,  in  any 
ac^pn  in  whidi  he  cannot  voudi,  he  may  still  bring  his  unarr 
tantia  fiharta,  if  he  has  a  warranty,  (f)  as  in  quote  impedii^ig) 
asslieCA)^  or  writ  of  entry  in  the  degreei^  whecs  the  warrantor 
is  out  of  the  degrees,  (i) 

'  A  warrantia  eharitB  may  be  brought  before  the  plaintiff  is  im- 
pk^kdc4  hi  another  aq^on  for  the  lim4»  ftnd^  ^f  he  recovers,  tbi?  i$ 
called  a  recovery  pro  loco  et  tempore^  upon  whidti  no  execatioa 
can  be  awarded  until  some  damage  actually  accrues  {Jc) ;  and  it 
may  also  be  brought  pending  the  other  action,  and,  accocding 
to  Hobart,  C.  J.,  even  after  voucher  in  that  action,  and  before 
execution  sued.  (/)  If  the  plaintiff,  having  brought  his  warrantia 

(a)  Booth,  t40.  Roll  v.  Oiborn,  Hob.        (/)  F.  N.  B.  134  D.    Hob.  St. 
fl,tS;  thewfaolalawof ttwrrmHadbarftf        (g)  Br.  Ab.  Ww.  Ch.  17. 
mty  be Ibaiid in thiscase.  (A)  F.  N.  B.  134 D. 

(6)  F.  N.  B.  134  D.  (t)  Ron  v.  Otborn,  Hob.  tS. 

(c)  %  Rol.  Ab.  809, 1.  S8,  34.   Hob.        \k)  Br.  Ab.  War.  Ch.  11^    Hob.  St. 
SI.  (0  RoU  V.  Oibon,  Hob.  St,   tS. 

(lO  F.  N.  B.  135  B.  Fiti  Ab.  Oar.  de  Ch.  8,  but  soo  F.  N. 

(0  F.  N.  B.  134  O.   Co.Litt384,b.  B.  134L 
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dkrte  qmk  timet,  have  judgment  to  recorer  his  warranty,  (where-  Of  wammtia 
hj  ihe  lands  of  the  warrantor  are  bound  from  the  purchase  of  the       ^'^^"'^^^ 
watrramiia  cheartof),  and  be  afterwards  impleaded  for  these  lands,    —^^""^ 
he  ought  to  vouch  the  warrantor,  in  which  case  he  will  recover 
aecording  to  the  value  of  the  lands  which  th»  warrantor  had  at 
die  time  of  the  warrantia  charta  brought  {a),  or,  if  impleaded 
in  an  action  in  which  he  cannot  vouch,  as  in  assise,  he  ought,  it 
aeemSy  to  give  notice  to  his  warrantor,  and  inquire  what  defence 
be  shall  make.  (6) 

If  the  party  who  has  the  warranty,  suffers  himself  to  be  im- 
pleaded without  either  vouching  or  bringing  his  writ  of  warrantia 
duaim,  and  loses,  and  execution  is  sued,  he  seems  to  have  lost 
all  reinedy,  for  warrantia  charta  does  not  lie  unless  the  plaintiff 
was  tenant  the  day  of  the  writ  purchased,  (c) 

No  one,  it  is  sud«  can  have  warrantia  charts,  but  the  tenant 
in  demesne  (d),  but  this  rule  must  be  taken  with  some  qualific»- 
tioB.  (e)  I£  the  tenant  is  in  of  another  estate  than  that  to  which 
the  warranty  is  annexed,  this  writ  does  not  lie.  (fj 

If  a  man  has  several  warranties  from  several  persons,  he  may 
have  several  writs  of  warrantia  chartts  against  them,  (g) 

Though  the  writ  supposes  the  plaintiff  to  hold  of  the  defen- 
dant, yet  this  is  not  mateiial  (A),  and  so  with  regard  to  the  words 
mmde  ekartam  Habet,  notwithstanding  wUch,  the  plaintiff  might 
have  oounted'^d  bound  the  defendant  by  hbmage  ancestral,  (t) 

The  process  in  warranOd  chartps  is  summons,  attachment,  and 
diatieas  infinite,  and,  if  MU  be  returned,  a  eafim^  (i) . 

The  venue  is  transitory.  (Q 

(€)  F.  N.  B.  134  K.    Br.  Ab.  War.        (g)  F.  N.  B.  155 1. 
Cmt.  13.  (k)  F.  N.  B.  154  E. 

(fi)  F.  N.  B.  155  A.     Com.  Dig..        (f)  Br.  Ab.  Ckn.  Brid^Sk    F.  N.  B. 


V(5N:5).  154  F. 

(c)  f  Roi.  Ab.  810,  1. 7.  (h)  Booth,  241.  Com.  Dig.  Pleader, 

(lO  <  KoL  Ab.  310,  1.  5.  (5  N.  S). 

(f)  RoB  V.  Otbom,  Hob.  tl.  (0  F.  N.  B.  155  F.    Fiti.  Ab.  Gar. 

(/)  F.  N.  B.  155  O.  de  Char.  14. 
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Of  the  Writ  qf  Curia  eleMdeitda. 

s 

Of  curia  e(aM-  A  WRIT  of  curia  claudenda  lies  for  the  tenant  of  the  freehold 
^^^"^  against  another  tenant  of  the  freehold  of  land  adjoining,  who 
will  not  enclose  his  land  as  he  ought  (a),  and  it  lies  for  not  en- 
closing land  in  an  open  field  as  well  as  for  not  enclosing  a  curd- 
lage,  garden,  &c.  (b)  A  curia  claudenda  does  not  lie  for  any 
one  who  has  not  a  freehold  (c),  nor  for  a  commoner  (cQ,  nor 
against  any  one  whose  land  does  not  adjoin  the  plaintifis*  (e) 

The  writ  may  be  brought  either  in  the  county  court  or  in  the 
Common  Pleas.  (/)  The  process  is  summons,  attachment,  and 
distress,  (g)  If  the  defendant  appears,  the  plaintiff  in  hi^  count 
must  shew  the  certainty  of  the  land,  and  the  adjoining  land  of 
the  defendant,  and  must  allege,  that  the  defendant  is  bound  to 
enclose  by  prescription,  (h)  This  action  is  now  superseded  by. 
the  action  on  the  case,  (t) 

(«)  F.  N.  B.  127  H.     Cmn.  Dig.  (d)  F.  N.  B.  ItS  C. 

DnitfiM.t).   Booth, S4S.  Ratt.Eot.  («)  F.  N.  B.  ItS  B. 

141.    Tim  Ab.  Fences,  (D).  (/)¥.'S.B.lfrQfK. 

(b)  Moor,  3S.  (g)  F.  N.  B.  IfS  D. 

(c)  F.  N.  B.  128  B,  wiio  has  not  a  (k)  F.  N.  B.  IfS  E. 

fe«,  Starr  ▼.  Rooksliy,  1  Stik. 3S6.  (i)  StUTT.  Rookaby,  1 8alk.  385.   ^ 
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Of  the  Writs  of  Per  Qtue  set^vitia^  ^c. 


Quem  redditum 
reddiU 

Quid  JurU 
cUanat, 


BsvoRs  the  statutes  4  and  5  Aime,  c.  16,  and  1 1  Geo.  2,  c.  19,  Perqiut  temi 
wiiich  have  rendered  attornment  both  unnecessary  and  inopera- 
tive {a\  there  were  several  writs  to  compel  attornment  in  certain 
These  were  the  writs  ot  per  qtuB  servitia,  quem  reddi- 
reddit,  and  quid  juris  clamat.  The  first  lay  for  the  conu- 
in  a  fine,  to  whom  a  lord  had  granted  a  seignory  (6) ;  the 
for  the  grantee  by  fine  of  a  rent,  to  compel  the  tenant  of 
the  land,  out  of  which  the  rent  issues,  to  attorn  (e),  and  the  third 
for  the  grantee  by  fine  of  a  reversion  or  remainder,  to  enforce 
the  attornment  of  the  tenant  for  ]ife.{d>)  Even  before  the  sta* 
totes  which  have  taken  away  attornment,  these  writs  were  obso- 
lete in  cases  where  fines  were  levied  to  uses,  when  it  was  held, 
that  the  conusees  might  bring  actions,  and  distrain  without  at- 
tormnent.  {e) 

(«)  See  Mr.  Batler*s  Note  to  €k>.  Litt.  (df)  Shep.  Tench.  S55.  Co.  Litt.  520, 

309,  m.  (1).  a,  b.    F.  N.  B.  147  A.    Vio.  Ab.  Quid 

(»)  Pirett.  Sbep.  Touch.  255.     Co.  jwnMekomd.    CH>m.  Dig.  Fine,  (F). 

litt.  t5«»  a.    Booth,  S49.    Com.  Dig.  (e)  Sir  Moyle  Finche's  Case,  6  Rep. 

(F).  68y  a.    Co.  Litt  309,  b.    Booth,  f  60. 

(«)  8bep.  Touch.  285. 


/ 
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Of  Summons. 

The  process  in  real  actions,  to  compel  the  tenant  or  defendant  to 
appear,  is  of  various  kinds,  according  to  the  nature  of  the  piarti* 
cular  action.   It  is  either^  1.  Sununons  and  grand  cape,  as  gene- 
rally in  every  pracipe  quod  reddat;  9.  Sununons,  attachment,  and 
distress  infinite,  as  generally  ine'^eTy prcBcipe  quodfaeiaif  or 
tion  in  the  realty ;  3.  Summons  and  re-summons,  as  in  an 
of  mort^ ancestor i  juris  uirum^  and  darrein  prese$iimeni;  or,  4. 
Attachment,  as  in  an  assise  of  novel  disseisin  and  nuisance*  (a) 
The  first  process  to  bring  the  tenant  or  defendant  into  court 
in  all  real  actions,  with  one  or  two  exceptions,  as  in  assise  of 
.novel  dissebin,  and  writ  of  deceit,  is  a  summons,  commanding 
the  sheriff  to  summon  the  tenant  to  appear  in  court,  according  to 
.  the  requisition  of  the  writ.    This  command  b  contained  in  the 
ori^nal  writ,  and  no  separate  writ  of  summons  issues  to  the 
sheriff,  (b) 
Modern  pnc-        It  is  said  by  Booth,  that  when  real  actions  were  in  ordinary 
^^  use,  the  summoners  were  persons  who  were  actually  employed 

by  the  sheriff  for  that  purpose,  and  whose  names  were  return- 
ed; whereas,  generally,  in  his  time,  no  actual  summons  was 
really  given,  but  the  ^  names  of  the  summoners  were  returned 
on  the  writ,  as  a  matter  of  course,  by  the  sherifi^  but  he  adds, 
that  if  the  tenant  should  come  in  and  wage  his  law  of  non-sum- 
mons, such  summons  of  course  would  not  support  the  writ  (c)  It 
is  likewise  stated  by  Mr.  Serjeant  Williams,  that  the  summons 
ought  regularly  to  be  upon  the  land,  but  that  in  truth  no  actual 
summons  is  made  in  any  real  action,  though  the  names  of  sum* 
moners  are  of  course  returned  by  the  sheriff  upon  the  writ ;  but, 
he  observes,  that  unless  the  summons  be  served  fiflteen  days  be- 
fore the  return  day  of  the  writ,  the  tenant  may  wage  his  law  of 
non-summons.  (cQ  The  practice,  as  stated  above,  is  open  to 
great  objection,  for,  if  the  summons  be  denied,  the  sheriff  must 


(a)  Finch*!  Law,  345,  4,  5.    Booth,  4.    Gtlb.  Hist.  C  P*  10. 

7.    Com.  Dig.  Proc«M,  andl  see  Viik  (c)  Booth,  5. 

Ab.  Smnnoiii.  (d)  Notes  to  t  Saaad.  45  e. 

(6)CoDi.Dig.PfO€f8»,(Dl).  Booth, 
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pfO?e  it  (a),  and,  for  that  purpose,  ought  to  be  prepared  with 
the  testimony  of  two  persons  at  least,  who  have  summoned  the 
tenant,  {b)    There  are  several  modes  of  taking  advantage  of  a 
noDrsonunions.at  the  present  day.    The  tenant,  though  such  a 
proceeding  has  been  long  disused,  may,  if  he  pleases,  wage  his 
lajr  of  non-summons,  and,  if  he  succeeds,  the  writ  will  abate  (c) ; 
(HT,  as  it  seems,  the  courts  would  set  aside  a  judgment  by  default 
obtamed  under  such  circumstances,  on  an  affidavit  of  the  fact  of 
BOtirnmimons  [d)\  or  the  tenant  may  have  a  writ  of  deceit,  and 
recover  the  land  (e);  or  an  action  on  the  case  against  the  sheriff 
for  hift  &lse  return.  (/)    The  law  will  not  suffer  the  tenant  to 
loae  his  lands,  unless  he  has  received  legal  and  formal  notice  of 
AfeO  demandant's  claim*. 

At  common  law  there  must  be  fifteen  days  at  least  between  Fifteen  daysb«- 
tke  sommons  and  the  day  on  which  the  tenant  is  to  appear  and  ^^^^  summons 
answer ;  and  the  statute  of  articuli  super  chartas,  18  Ed.  1,  c.  ^^  ^^'^ 
15,  which  directs,  that  in  summons  and  attachment  in  pleas  of 
knd,  the  summons  and  attachment  shall  contain  the  term  of 
fifieai  days,  is  only  in  affirmance  of  the  common  law,(^)    Fif- 
teen days,  according  to  Sir  Edward  Coke,  were  accounted  a  rea- 
tonabk  time,  because  a  dieta  or  day's  journey  being  twenty  miles, 
that  space  of  time  was  sufficient  to  enable  the  person  summoned  to 
make  his  appearance  in  x;ourt  on  the  day  given,  in  whatever  part 
of  England  he  might  reside.  (A)    The  summons  must  be  served 
fifteen  days  before  the  return  day,  and  not  merely  fifteen  days. 
before  the  quarto  die  post,  (t) 

Upon  the  receipt  of  the  writ,  the  sheriff  must  make  his  war-  sheriff's  war- 
rant to  his  baiUffi,  who  ought  to  be  two  in  number  at  least,  and  rant. 
Uberi  et  legates  homines^  so  that  they  may  give  evidence  of  the 
foct  of  the  summons,  if  it  be  denied.  (Jc)  The  due  service  of  the 
sommons  must  be  proved  by  the  summoners,  and,  when  a  trial  is 
by  witnesses,  the  affirmative  must  be  proved  by  two  or  three 
witnesses.  (2)  The  warrant  directs  the  bailiffs  to  command  the 
tenant  to  render  (m)  the  land,  as  in  the  writ,  and,  unles^  he  shall 

(a)  €}«ai.  Dig.  Proeeas,  (D  3).  (i)  Br.  Ab.  Leygager,57.  Booth,  24. 

(»)  See  poU.  (k)  Fleta,  I.  6,  c.  6,  s.  9.    2  Rol«  Ab. 

(ff)Scepai«.  488,1.5.    Dalt.Sh.6].    Booth,  4.    1 

((<)  Scarie  ▼.  Long,  1  Mod.  S18.  ReoTct'  Hist.  403. 

(c)  See  mde^  p.  136.  (0  Co.  Litt.  6,  b,  but  see  Shorter  ▼. 

(/)  DaiuSb.  100,  b.  Jeok.  Cent.  f7.  Friend,  Cartb.  144. 

(g)  Bmet  334.    Fleta,  1,6^^^^  s.  (m)  By  this  is   meant  a  render  in 

11.    fl  Inst.  5d7.  court,  and  not  ia  jMts,  Beecher's  Case, 

(ft)  f  laat.  367.  8  Rep.  Cl,b.  Reilw.  116,  b.  Booth,  7. 
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do  so,  to  summon  him  to  appear  at  the  return  of  thie  writ,  and  it 
further  directs  the  baijifFs,  after  summons  made^  to  make  prodBK- 
mation  according  to  the  form  of  the  statute,  (a)  On  receiving 
the  warrant,  the  bailiffs  must  prepare  a  summons,  whidi  pursues 
the  form  of  the  warrant,  and  must  serve  it  on  the  tenant  of  the 
land,  (b) 
Upon  the  land.  It  IS  said,  that  in  all  actions  for  the  recovery  of  land,  the  sum- 
mons ought  to  be  in  terr&petU&  (e),  but,  if  the  tenant  appear,  it 
is  immaterial  in  what  land  he  was  summoned.  (<^  Summons 
upon  the  land  in  demand  seems  to  be  sufficient,  whether  the  te- 
nant or  any  one  for  him  be  there  or  not  (e),  and  a  prayee  in  aid 
may  be  summoned  in  the  land  demanded,  although  it  is  not  his 
freehold.  (/)  In  quare  impedit  it  is  said,  the  summons  may  be 
either  at  the  church-door,  or  to  the  person  of  the  defendant,  (g^) 
Where  the  lands  lie  in  several  towns  in  one  county,  it  seems  that 
summons  in  one  town  is  sufficient.  {K)  The  summons  ought  to 
be  served  before  sun-set.  (•) 

To  avoid  all  objections,  it  may  be  prudent,  in  smnmoning  the 
tenant  in  a  real  action,  to  serve  him  personally  with  the  summons 
on  the  land  demanded,  or,  if  he  be  not  met  with  upon  the  land, 
to  summon  him  personally,  and  also  to  make  summons  upon  the 
land,  by  erecting  a  stick  or  wand,  and  affixing  to  it  a  copy  of  the 
summons  (Ar),  and  it  will  be  proper  to  read  over  the  summons  to 
the  tenant,  on  serving  him  with  the  copy,  for  the  summoners 
ought  properly  to  name  the  demandant,  the  land  in  demand,  and 
the  day  of  the  return.  (/) 

For  the  purpose  of  avoiding  secret  summonses,  and  in  order 
to  give  convenient  notice  to  the  tenants  of  the  lands,  it  is  enacted 
by  the  81  Eliz.  c.  3,  s.  S,  that  after  every  summons  upon  the 
land  in  any  real  action,  fourteen  days  at  the  least  before  the  day  of 
the  return  thereof,  proclamations  of  the  summons  shall  be  made, 
on  a  Sunday  immediately  after  divine  service  and  sermon,  if  aay 


Proclamation. 


(a)  See  tlie  form  in  %  Saund.  43,  a, 
note. 

(6)  See  the  form  in  t  Saund.  43,  a, 
note. 

(c)  Com.  Dig.  Procesi,  (D.  3).  Vin. 
Ab.  Sommoos,  (B).  Finch's  Law,  344. 

(d)  Fincti'tf  Law,  344.  Dalt.  Sli.  61,  b. 
(«)  2  Inst.  253.     Arg,   Perkins   ▼. 

Lambe,  3  Lev.  4(i9.    t  S«ittnd.  43,  a, 
(note). 


(/)  Br.  Ab.  Summons  ta  ierrhy  16. 
S  Rol.  Ab.  487,  1. 17. 

ig)  I  Brownl.158.  Booth,  8f6,  bot 
see  2  Rol.  Ab.  486,  1.  54. 

(Jk)  AJlen  ▼.  Walter,  Hob.  133. 

(t)  Green  ▼.  Arderae,  Cro.  Eliz.  4X. 

(Ic)  See  3  Bl.  Com.  279. 

(I)  Dalt.  Sheriff,  61,  b.  and  see  the  di. 
rections  given  in  3  Chitty*s  PI.  624,  5. 
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sennoYi  diere  be,  and,  if  no  sermon  there  be,  then  forthwith  after 
cliriiie  service,  at  or  near  to  the  most  usual  door  of  the  churches 
IMT  chapel  of  that  town  or  parish,  where  the  land  whereupon  the 
sununons  was  made  doth  lie,  and  proclamation  so  made  as  afore- 
taii  shall  be  returned,  together  with  the  names  of  the  summon- 
ers ;  and  if  such  summons  shall  not  be  proclaimed  according  to 
the  tenor  and  meaning  of  this  act,  then  no  grand  cape  to  be 
awarded,  but  alias  and  pluries  summons,  as  the  case  shall  re- 
qime,  until  a  summons  and  proclamation  shall  be  duly  made  and 
returned  according  to  the  meaning  of  this  act. 

If  there  be  no  church  in  the  parish,  it  is  said  that  the  summons 
at  common  law  is  suiEcient;  and  so  also  when  there  is  no  sermon 
or  prayers  between  the  delivery  of  the  writ  to  the  sheriff  and  the 
ietani(a);  and  if  the  parish  extend  into  two  counties,  and  the 
famd  lies  in  one  county  and  the  church  in  the  other,  the  procla- 
mation should  be  made  in  that  church  by  the  sheriff  of  the 
ooanty  in  which  the  land  lies.  (6)  It  must  appear  on  the  return, 
diat  the  land  lies  in  the  parish  in  which  the  proclamation  of  the 
summons  has  been  made,  and  that  the  proclamation  was  made 
after  the  summons,  (c)  If  the  lands  lie  in  several  parishes  or 
townships,  it  seems  that  a  proclamation  made  at  the  door  of  the 
diurch  or  chapel  of  one  parish  or  township  is  sufficient  within 
the  acL(d)  A  return  that  the  sheriff  has  proclaimed  "  the  con- 
tents of  the  writ"  is  insufficient,  because  he  must  proclaim  that 
he  made  smnmons  of  the  land,  {e)  According  to  modem  practice 
it  seems  sufficient  to  return  that  the  sheriff  has  made  proclama- 
tionof  the  said  summons,  according  to  the  form  of  the  statute.  (,/) 
tf  die  sheriff  returns  the  tenant  summoned  at  the  church  door, 
in  fact  he  was  not  so  summoned,  it  is  not  error.  (^)  The 
of  taking  advantage  of  such  an  irregularity,  is  by  moving 
to  set  aside  the  grand  cape  or  the  judgment  by  default. 

When  the  summons  has  been  served,  which,  as  above  stated,  sheriff's  Return. 
■mst  be  at  least  fifteen  days  before  the  return  of  the  writ,  the 
sheriff  returns  the  writ  with  the  names  of  the  pledges  and  sum- 
endorsed  ;  and  that  he  has  made  proclamation  of  the 


(«)Aaoii.Aiiden.S78.  Viiuab.Saiii*        (</)  Allen   v.  Walter,  Hob.  153. 
(C.S).  Brownl.  126,  S.  C. 


(I)  ikid.  Ragiter'6  Case,  Cro.  Eliz.  (e)  Ibid, 

4Sn.  (J)  Ibid,  t  Sanud.  43»  b,  note. 

(#)  limii  ▼•  Wateiboiite,    l  Mod.  (jg)  Collett  v.  March,  Cro.  Eliz.  371, 

tST.  397.    Moor,  349,  S.  C. 
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summonsi  according  to  the  fonn  of  the  statute,  (a)  The  sheriflf^ 
by  alleging  some  special  cause,  may  excuse  himself  for  not  having 
summoned  the  tenant,  as  formerly,  on  account  of  the  plaintiff 
not  having  given  pledges  (6);  or  he  may  return  tan&j  that  is  to 
say,  that  the  writ  was  deUvered  to  him  so  late,  that  he  could  not 
serve  it  according  to  the  exigency  (c);  or  that  no  one  came  to 
shew  the  land  to  him.  (d)  It  is  not  a  good  return  to  say  that  the 
tenant  has  yielded  the  lands,  (e) 
Aiiai  Summons.  If  for  any  of  these  causes  the  summons  has  not  been  served, 
or  if  it  appear  on  the  return,  that  proclamation  has  not  been' 
made,  according  to  the  statute  31  Eliz.  c.  3,  the  demandant  may 
sue  out  an  alias  summons  (/) ;  and  if  the  tenant  be  not  stunmon- 
ed  on  the  alias,  he  may  wage  his  law  of  non-summons  (g),  and  if 
he  has  been  essoigned  on  the  first  summons,  which  was  returned 
fardi,  he  may  still  be  essoigned  on  the  alias,  for  the  first  essoign 
was  void.  (A) 

(a)  S  Stand.  45,  a,  note.  84.    AnUf  p.  47,  note. 

(b)  Booth,  6.    Off.  Br.  S57.  (/)  Booth,  6.    Off.  Br.  S57, 361. 

(c)  Dalt.  8h.  107,  a.    Off.  Br.  558,    *    (jg)  Br.  Ab.  Ley  Gayger,  105. 

361.  (h)  Com.  Dig.  Exoioe  (D),  and  see 

(d)  Off.  Br.  358, 9.  poit  in  «  Eiioign/' 
(0  Dalt.  Sh.  100,  b.  Br.  Ab.  Retom. 


151 


Of  AttachfkenL 

In  many  writs,  in  the  realty,  which  are  not  properly  for  demand 
of  land,  as  in  waste,  quad  permittaif  secia  admolendinum,  %c.{a) 
the  process  is  by  summons,  attachment,  and  distress  infinite.  (6) 
If  the  defendant  in  such  writs  make  default  at  the  return  of 
die  summons,  then,  in  order  to  compel  an  appearance,  a  writ  of 
attachment  issues,  by  which  the  sheriff  is  commanded  to  put  by 
gages  and  safe  pledges  the  defendant,  that  he  be  before  the 
JQStioes,  &c«  on  such  a  day,  to  answer  the  plaintiff  of  such  a 

plea. 

If  the  defendant  appears  at  the  return  of  the  summons,  and  casts 

an  esaoign,  an  attachment  may  issue,  if  he  fails  to  appear  on  the 
day  to  which  the  essoign  is  adjourned,  and  the  writ  then  runs 
**  to  answer,  ftc."  and  also,  *^  to  shew  wherefore  he  has  notkept 
the  day  given  him  by  the  essoign,  &c.*'  [c) 

Formerly,  the  practice  was  for  the  sheriff  on  the  receipt  of  the 
writ  to  proceed,  and  attach  the  defendant,  which  he  ought  either 
to  do  by  attaching  his  goods  (d),  or  by  compelling  him  to  find 
pledges  for  his  appearance  («);  or,  as  it  seems  by  merely  sum* 
noning  him  to  appear,  without  attaching  him  either  by  pledges 
or  goods.(/)  If  the  sheriff  attached  goods,  he  did  not  return 
pledgcs.(gr) 

Under  the  writ  of  attachment,  the  sheriff  could  only  take  the 
OM>Teable  goods  of  the  defendant,  and  not  a  chattel  real,  or  a 
thing  fixed  to  the  fireehold,  nor  the  horse  upon  which  he  ni^as 
riding,  nor  the  apparel  with  which  he  was  clothed,  {K)  And  the 
sheriff  ought  to  have  returned  the  particular  goods  seized,  and 
not  **  chattels  to  the  value  of  10/.  ;**  for  if  the  defendant  does  not 

(■)  n«  mtore  of  the  pioeeu  it  ipe-        («)  /M. 

•Oder  iIm  held  «f  each  writ,  mdt.        (/)  Ibid.  Br.  Ab.  Attach.  9.  1  TIdd't 


(*)  Com.  Dig.  PioeeM,  (D.  6).  Booth,  Pr.  126  (7tb  edit.). 

a.                               ,  (jg)  Com.  Dig.  Procetf,  (D.  6). 

(«)  Bill.  Est.  510,  b.  (A)  Com.  Dig.  iif  Mp.  Vbi.  Ab.  At- 

(^  Dalt.  Sheriff,  6f ,  b.    Com.  Dig.  tachm.  (B.)(C.)  f  lost.  fS4. 

Fimm,  (D.  <>  Booth,  9. 
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appear,  the  goods  attached  are  forfeited  (a) ;  and  he  ought  not  to 
have  taken  goods  of  great  value,  but  a  single  thing  sufficient  to 
make  the  defendant  appear.  (6)  A  clerk  was  to  be  attached 
by  his  person  or  his  lands,  if  he  had  a  lay  fee,  and  not  by  his 
goods,  (c) 

If  the  defendant  was  attached  by  pledges,  and  did  not  appear, 
a  distringas  issued,  and  the  pledges  were  amerced.  When  the 
pledges  became  merely  nominal,  the*  amercement  was  entered  of 
course,  (rf) 

There  are  some  actions  in  the  realty,  in  which  attachment  is 
the  first  proceeding,  as  in  an  assise  of  novel  disseisin  or  nui- 
sance {e)y  and  in  a  writ  of  deceit.  (/) 

In  general  there  must  be  fifteen  days  between  the  teste  and 
the  return  of  the  attachment :  except  in  assbe  in  the  King's 
Bench,  Common  Pleas,  or  before  justices  in  eyre,  but  it  is 
otherwise  in  an  assise  before  justices  of  assise  {g) ;  and  also,  ex- 
cept in  some  particular  jurisdictions,  where  the  process  by  custom 
or  by  act  of  parliament  is  returnable  de  die  in  diem*  If  thens 
had  not  been  fifteen  days  between  the  teste  and  return  of  the 
writ,  the  defendant  in  assise,  before  justices  of  assise,  might 
have  pleaded  not  attached  by  fifteen  daySy  which  was  equivalent 
to  waging  law  of  non-summons  in  other  actions,  and  was  tried  by 
examination  of  the  bailiff  or  officer  who  made  the  return.  (A) 

By  statute  51  6. 3,  c.  124,  (continued  by  57  G.3,  c.  101,)  the 
method  of  procuring  an  appearance  in  actions,  in  which  the  pro- 
cess is  summons,  attachment,  and  distress,  i^  much  facilitated  ; 
and  now  in  all  cases  where  the  plaintiff  or  plaintiffs  shall  proceed 
by  original  or  other  writ,  and  siunmons  or  attachment  there- 
upon, in  any  action  against  any  person  or  persons  not  having  pri- 
vilege of  parliament,  no  writ  oi  distringas  shall  issue  for  de&ult 
of  appearance ;  but  the  defendant  or  defendants  shall  be  served 
personally  with  the  summons  or  attachment,  at  the  foot  of  which 


(a)  liawrence  v.  Netherall,  Cro. 
EUe.  13.  D>er,  199,  a.  8.  C.  Wells  ▼. 
WigoD,  Carter,  224,  and  see  Kitclu  on 
Courts,  157. 

{b)  9  Lutw.  1457. 

(e)  Fitz.  Ab.  Retom,  23.  Com.  Dig. 
Process,  (D.  6). 

(d)  Booth,  10. 

{e)  Com.  Dig.  Process,  (D.  6). 

(/)  F.N.  B.  100  D.  but  in  deceit  for 


Don-enmmons,  the  process  appears  to  be 
aMRtre/ocMS,  in  nalnre  of  a  sammont^ 
Booth,  tSt.  Hale's  note,  F.N.B.  97  C. 
(b). 

(g)  8t.  Art  sop.  Cb.  c.  15^  2  last. 
568.  Co.  Litt.  134,  b. 

(h)  Br.  Ab.  Attach,  m.  Ass.  1.  &c« 
Vin.Ab.  Assise,  (W).  Booth,^  9.  Caae 
of  Abbot  of  StraU  Maroelia,  9  Rep. 
31,  b. 
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shall  be  written  a  notice,  inferming  the  defendant  or  defendants 
of  the  intent  and  meaning  of  such  service,  (a) 

But  in  case  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court,  or  in  the  vacation^  of  any  judge  of  the  court  from  which 
such  process  shall  issue,  or  into  which  the  same  shall  be  return- 
able, that  the  defendant  or  defendants  could  not  be  personally 
served  with  such  summons  or  attachment,  and  that  such  process 
had  been  duly  executed  at  the  dwelUng-house  or  place  of  abode 
of  such  defendant  or  defendants,  that  then  it  shall  and  may  be 
lawful  for  {he  plaintiff  or  plaintiffs,  by  leave  of  the  court,  or  order 
of  such  judge  as  aforesaid,  to  sue  out  a  writ  of  distringas^  to 
compel  the  appearance  of  such  defendant  or  defendants,  and 
that  at  the  time  of  the  execution  of  such  writ  oi  distringas^  there 
shall  be  served  on  the  defendant  or  defendants,  by  the  officer  exe- 
cuting such  writ,  if  he,  she,  or  they  can  then  be  met  with,  or 
if  he,  she,  or  they  cannot  then  be  met  with,  there  shall  be  left 
aft  his,  her,  or  their  dwelling  house,  or  other  place  where  such 
Sstringas  shall  be  executed,  a  written  notice  (informing  the  de- 
fendant of  the  meaning  of  the  service.)  (6) 

And  if  such  defendant  or  defendiuits  shall  not  appear  at  the 
return  of  such  original  or  otiier  writ,  or  of  such  distringas  as  the 
case  may  be,  or  within  eight  days  after  the  return  thereof,  in  such 
case  it  shall  and  may  be  lawful  to  and  for  the  plaintiff  or  plaintifis, 
xspoftk  affidavit  being  made,  and  filed  in  the  proper  court,  of  the 
personal  service  of  such  summons  or  attachment,  and  notice 
written  at  the  foot  thereof  as  aforesaid,  or  of  the  due  execution 
of  such  distringas^  and  of  the  service  of  such  notice  as  is  thereby 
directed  on  the  execution  of  such  distringas,  as  the  case  may  be, 
to  eoter  a  common  appearance  for  the  defendant  or  defendants, 
and  to  proceed  thereon,  as  if  such  defendant  or  defendants  had 
entered  his,  her,  or  their  appearance,  (c) 

(«)  See  the  form  of  notice  in  the  act  .  («)For  forms  of  affidavits  and  retnras 

«idiBiTid<r»Pr.  110  (8th  edit.).  oo  this  sUt.   see   Tldd's  Pr.  Forms, 

iff)  See  the  form  in  the  act,  and  in  civ.  s.  SO,  l,  2,3, 4, 5,  and  see  1  Tidd*s 

t  lidd't  Pr.  111.  Pr*.ll  1  (8th  edit.). 
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Ancient  prac- 
tice. 


In  those  actions  in  the  realty^  in  which  land  is  not  exdushrdy 
and  properly  the  subject  of  the  demand,  the  process,  as  we 
have  seen,  is  in  general  summoiis,  attachiiiekit,  and  disti^ess.(a)' 
Formerly  if  the  defendant  neglected  to  appear  on  the  return  df 
the  attachment,  a  distringiu  issued  against  him,  it  order  tb  com- 
pel such  appearance,  and  by  thentatute  of  Westminster,  c.45^ 
it  was  enacted,  that  if  the  tenant  after  the  first  littachment  re- 
turned, make  defiiult,  the  grand  distress  shall'  be  awarded*  (£) 
The  grand  distress,  or  distress  infinite,  is  a  process  to  coimpel  the 
defendant,  by  repeated  distresses,  to  appear  to  the  a(ition,  but  by 
a  late  statute,  the  method  of  procuring  an  appearance  in  actions- 
where  the  process  is  summons,  attachment,  and  distress,  is,  as  we 
have  seen,  much  facilitated,  (c) 

Before  this  statute  the  plaintiff  had  no  means  of  proceedmg 
in  the  suit  (d),  if  the  defendant,  notwithstanding  the  repeated 
distresses,  still  refused  to  appear,  except  in  certain  actions  whidh 
were  specially  provided  finr  by  statute,  and  in  which,  upon  the 
defendant's  neglect  to  appear  on  the  return  of  the  dUhingas, 
judgment  was  given  against  him.  By  the  statiite  of  Mailbridge, 
c.  7,  in  a  writ  of  ward,  in  which  the  process  was  summons,  at- 
tachment, and  distress  infinite,  a  proclamation  is  directed  to  be 
xnade,  and  if  the  defendant  still  neglects  to  appear,  judgment 
nay  be  given  agsunst  him.  {e)  And  by  the  statute  of  Westmin- 
ster S,  c.  14,  in  a  writ  of  waste,  if  the  tenant  make  default  at  Aie 
return  of  the  distringas^  a  writ  of  inquiry  of  the  waste  done  may 


(a)  Jute,  p.  146. 
(6)  t  Inst.  254. 

(c)  Seemfc,  p.  15£. 

(d)  Booyi  indeed  appears  to  tbink 
Uiat  the  itatnte  of  Wett.  S,  c.45,  which 
directs  the  grand  distress  to  issoe,  enti- 
tles the  plaintiff,  on  the  tenant's  default, 
at  the  fetnm  of  that  writ,  to  jadgment, 
as  in  the  case  of  a  grand  cape,  Booth,  11, 
IS,  IS;  and  soch  appears  to  be  the  opi- 
nion of  C.  B.  Comyns,  Digest,  Process, 


(D.  7.)  and  see  t  Inst.  (55,  where  Sir 
£.  Coke  upon  the  words  of  the  stitttite 
of  West.  S,  C.45.  **  and  If  he  come  not" 
(that  is  at  the  return  of  the  dUhingmgy 
obserres  ^  for  then  judgment  is  to  be 
given  against  the  defendant/' 

(e)  2  Inst.  113.  and  see  the  alteratioa 
made  by  stat.  W.  S,  c.  S5.  f  Inst.  44t. 
and  see  as  to  the  process  in  a  writ  of 
mesne  Stat.  W.  S,  c.  9.  S  Inst.  374.  Dr. 
Poster's  Case,  11  Rep.  64,  a. 
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issoe^  upon  the  return  of  which,  judgment  may  be  given  (a) ; 
and  80  in  a  quare  impedit^  by  the  statute  of  Marlbridge,  c.  IS, 
if  the  tenant  make  default  at  the  return  of  the  distringas,  a  writ 
sliall  go  to  die  bishop.  (6)  The  distress  in  these  cases  is  some- 
times called  distress  peremptory ;  and  it  is  to  be  observed,  that 
if  die  defendant  appears  upon  the  return  of  the  distringcu,  and 
afterwards  makes  defiiult,  the  plaintiff  is  not  entitled  to  judg- 
ment by  these  statutes,  but  must  issue  a  fresh  distringas,  (c)  It 
is  apprehended  that  the  statute  57  Greo.S,  c.  101,  does  not  ope- 
rate to  prevent  the  plaintiff  from  issuing  a  distringas,  and  avail- 
ing himself  of  the  statutes  referred  to  above. 

A  distringas  also  lies  at  common  law  upon  a  de&ult  c^ier  ap-  FordeBiultafttr 
peanmoe  in  actions  in  which  the  process  to  compel  appearance  appearance. 
b  summons,  attachment,  and  distress  (d),  and  it  is  then  said  to  be 
in  lien  of  a  petit  cape ;  and  if  the  defendant  agdn  makes  default 
OB  die  return  of  the  distringas,  it  seems  that  die  plaintiff,  in 
analogy  to  the  case  of  an  action  strictly  real,  is  entitled  to  judg- 
ment (e),  and  if  the  defendant  should  make  default  in  the  term 
of  his  appearance,  it  will  be  a  departure  in  despite  of  die  court, 
and  the  plaintiff  will  be  entitled  to  judgment  without  frurther 
process.  (/) 

The  form  of  the  distringas,  when  it  issues  before  appearance, 
is  that  die  sheriff  distrain  the  defendant  to  appear  **  to  answer 
the  said  A.  B.  of  a  plea,  &c.*'  (according  to  the  cause  of  action). 
When  it  issues  in  lieu  of  a  grand  cape,  the  following  words  are 
added,  **  and  also  to  hear  judgment  of  many  defaults  ;^  and  when 
the  distringas  issues  in  lieu  of  a  petit  cape,  die  first  clause 
^  to  answer  &cJ*  is  omitted.(g) 

The  return  of  the  sheriff  is,  that  he  has  distrained  the  defen-  ^^^y^^  j^^j^^ 
dant  by  his  lands  and  chattels,  to  which  he  adds  the  amount  of 
the  issues  and  the  names  of  the  manucaptors.(&) 

(«)  fl  Init.    S89.    1  BrowDl.  SS7.     Booth,  13 ;  thoagb  the  defendaat  may 
f.lS4.  MTe  bia  de&alt,  Fits.  Ab.  Proceis,  SS. 


(ft)  S  loft.  1S4.  1  Brownt  158*  Off.     F.  N.  B.  1S5  D. 
Br.  64|  and  seefMl,  aa  to  the  necewty        (/)  WiUiaiii  v.  Owyn,  S  Saond.  45, 


9  before  judgment.  a. 

(*)  Slovl.  1t5.  (r)  B«>th,  11,  the  leme  diitiDetfOB 

(fi  9  iMt  S54.  Com.  Dig.  Proceis,  «Uu   between  the   grand  and  petit 

(D.7).  cape. 

(0  S  lart.  SM.  K(».  Ab.  Jodgm.  1«0.  W  ^ootli,  If.  Dtlt.  8h.  35,  b. 


fl*. 
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Of  Essaigns. 

An  essoign  signifies  an  excuse  for  not  appearing  at  the  return  of 
process^  and  in  most  real  actions  it  lies  either  for  the  demandant 
or  the  tenant.  Essoigns  are  of  five  kinds.  1.  De  servitio  regU^ 
2.  In  ierram  sanctam.  3.  Ultra  mare.  4.  De  malo  lectu  5.  De 
malo  veniendif  or  the  common  essoign.  In  ally  except  the  last,  the 
demandant  is.  delayed  a  year  and  a  day.  (a) 

At  common  law,  in  order  to  preyent  essoigns  firom  being  used 
as  a  means  of  delay,  the  person  casting  the  essoign  was  required 
to  swear  that  the  cause  of  the  essoign  was  just  and  true,  but  by 
the  statute  of  Marlbridge  it  was  enacted  that  none  need  to  swear 
to  warrant  his  essoign.  Although  this  act  speaks  of  essoigns  gene- 
rally, yet  it  has  been  held  only  to  apply  to  the  common  esso^pi 
de  malo  veniendi.  (fi)  As  all  the  other  essoigns  have  been  long 
obsolete,  it  will  be  sufficient  to  notice  the  practice  concerning 
them  in  a  very  cursory  manner, 
mo  may  have  ^-^^  ^^ie  exceptions  which  will  be  afterwards  noticed,  both 
ui  tuoign,        ^   demandant  and  tenant  are  allowed  at  common  law  to  be  es* 

Essoign  for  the  .       .         i 

party  himself.  soigned.(e)  As  an  essoign  is  only  an  excuse  for  not  appearing, 
if  the  party  who  is  desirous  of  being  essoigned  has  appointed  an 
attorney  in  the  cause,  there  is  no  ground  for  excusing  his  delay, 
as  the  attorney  is  competent  to  carry  on  the  proceedings. 
On  this  account  it  is  a  good  cause  of  challenge  to  an  essoign  to 
say  that  the  party  has  an  attorney  upon  the  record.  (cQ  In  castl- 
ing a  common  essoign,  the  name  of  the  essoignor,  or  the  person 
who  casts  it,  ought  not  to  be  entered  (e),  and  if  the  essoign  ap- 
pears to  be  cast  by  the  attorney  of  the  party,  it  is  bad  {/).    But 

(a)  Viner  Ab.  Etsoigii.   Com.  Dig.  (/*)  Anton  ▼.  JeflTerRon,  9  Wils.  164. 

Exoine.  Spelm.  ms,  EamUare,  t  lust.  It  should  be  obser? ed,  that  in  this  caae 

ttSf  157.  it  did  not  appear  on  tke  record  that  Hen- 

(6)  t  Inst.  137.  sell  and  Lodge  who  cast  the  essoign 

(c)  t  Inst.  1S5.  were  the  defendant's  aitvndti.  The  en- 

(d)  12  Kd.  f,  Stat.  3,  sec.  It.  1  Rol.  try  was  *<  essoign  for  John  Jefferson,  ^t 
Ab.  825,  1. 47.  Shiy's  case  dted  iLd.  the  snitofAnton,  by  Hennel  and  Lodge.** 
Raynu  80.  Garth.  46.  That  fact  appeared  on  aAdavit,  there- 

(0  1  RoU  Ab.  8tl,  1. 11.  foreqnsre. 
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where  die  party  has  appointed  an  attorney,  who  has  been  subse* 
quently  removed,  there  an  essoign  will  lie,  (a)  Upon  the  same 
grmmdy  an  essoign  cannot  be  cast  by  the  party  in  person,  which 
would  be  clearly  absurd  (6);  and  in  a  writ  against  several,  tbe 
plaintiflr  cannot  be  essoigned  as  against  one,  and  appear  by  at- 
tcNrney  agamst  another,  (c) 

As  either  of  the  parties  to  the  suit  may  excuse  himself  from  Essoign  for  the 
appearing,  if  he  has  not  appointed  an  attorney  to  appear  for  him,  attorney. 
so  die  attorney,  when  appointed,  may,  for  the  same  reasons, 
essoign  himself ;  for  the  causes  which  prevented  the  party  himself 
from  appearing,  may  also  prevent  the  attorney,  {d)  This  essoign 
has  been  long  disused,  but  if  it  is  thought  expedient  to  cast  an 
essoign  after  a  man  has  appeared  by  attorney,  either  this  mode 
most  be  resorted  to,  or  the  attorney  must  be  removed.  The  at- 
torney can  only  essoign  himself  by  the  common  essoign.  (e) 

The  vouchee  on  die  return  of  the  summons  eul  warraniu 
Mombmt,  and  the  prayee  in  aid,  on  the  return  of  die  summons  ad 
auxUiandumj  may  have  an  essoign.  (/) 

A  corporation  aggregate  cannot  have  an  essoign  de  malo  vem- 
endi^  for  they  cannot  come  in  dieir  proper  persons,  nor  can 
Ihey  be  sick  (g),  nor  can  they  have  any  other  essoign.  (h) 

Rqrolarly  an  essoign  lies  in  all  real  and  mixed  actions,  (t)  ^  ^^^^  actions 

It  18  said,  that  at  common  law,  neither  the  pIuntiflT  nor  the  ^^^^  ^*^' 
tenant  in  an  assise  of  novel  disseisin  was  allowed  an  essoign,  be- 
cause in  diat  action  delays  are  discountenanced  (A);  but  it  ap- 
pears fi^m  Bracton,  that  this  disability  was  only  confined  to  the 
tenant  (/),  and  to  the  same  ejB^t  is  the  rule  given  by  Sir  Edward 
Coke,  locum  non  habet  essonium  in  personA  difseisUoris  vel  re^ 
du$eisiiaris  (m),  though  he  adds,  that  it  is  said,  that  the  justices 
of  the  King's  Bench  will  not  allow  an  essoign  for  the  plaintiff  in 
any  manner  of  assise,  (n)    However,  if  the  assise  be  discontinu- 

(a)  Y.  B.  19  H.  d,  51.    Chetham  ▼.  (jg)  Br.  Coip.  SB.  1  Rol.  Ab.  818. 1. 4. 

Sleii^ Carth. 45.  Bendl. Itl.  Argent ▼. Deanand Chap. 

(4)  1  Rol.  Ab.  821, 1. 25.  of  St.  Paurt,  16  East,  8,  (note). 

{e)  1  Rol.  Ab.  8«0, 1. 21.  Br.  £w.56.  (h)  Br.  EsMign,  114. 

(ji)  1  Rd.  Ab.  8 J  8, 1. 22.  Br.  EMoign,  (t)  Com.  Dig.  Ex.  (B.  1.) 

229;  batqoere,  whether  both  the  part j  (k)  Com.  Dig.  Exoioe,  (C). 

the  attonicy  onght  to  be  ewoigned.  (l)  Bract.  182,  a,  and  see  Br«  Ab. 


It  teems  not^  Earl  of  Qanrickard  ▼.  L.  Essoin,  lOO. 

JLHle,aob.  46, 47.  («)  2  Inst.  249.  Jehn  Webb's  case, 

(e)  2  Inst  394.  8  Rep.  50,  a. 

if)  Com.  Dig.  Exoine,  (B.  2).    .  .   (a)  And  see  22  Ass.  79. 
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ed  by  the  non  venue  pf  the  justtqes,  on  a  re-attaehment  issued,  the 
tenant  may  be  essoigped.  (a) 

In  an  assise  of  mortd*aficeetorf  juris  utrum,  and  attaint,  itA^ 
ther  the  tenant,  by  stat,  Westminster  1,  (i);  nor  the  4eiaandant^ 
by  Stat.  Westminster  S,  (e)  shall  be  essoigned,  after  he  has  on^ 
appeared  in  court;  indeed  it  seems  that  no  es^iign  lies  for  thQ 
tenant  in  mortd'anceetor.(d)  These  statutes  dp  not  apply  to  the 
assise  of  novel  disseisin,  nor  to  any  other  than  the  conmiQii 
essoigp*  Tenants  m  law  as  the  vouchee,  and  the  tenant  by  re« 
ceit  axe  within  them,  {e)  The  tenant  in  martd ancestor  after  a 
diooontinuance  may  however  be  essoigned.  {/) 

The  common  essoign  lies  in  a  writ  of  dower,  for  the  statute 
IS  Edw.  2,  which  .enacts  that  an  essoign  shall  not  lie  in  a  writ  of 
dower,  is  to  be  understood  of  an  essoign  de  seroiiio  regis,  (g) 

No  essoign  ties  in  judicial  writs  (h)  as  in  scire  facias  (t),  and 
grand  or  petit  cape  (k) ;  but  when  the  tenant  wages  his  law  on 
tb<e  return  of  the  grand  cape,  and  a  day  is  given  him  to  make  his 
law,  on  the  latter  day  he  may  be  essoigned.  (/) 

No  essoign  deservitio  regis  is  allowed  in  dowe^'^  quare  iwpedUp 

darrein  presentment^  or  novel  disseisin,  because  the  law  discount 

tenances  great  delays  in  those  actions  (m);  but  the  common 

essoign  Ues  in  quare  impedit,  for  the  defendant  as  well  as  the 

plaintiff,  (n) 

At  what  period      '^^  common  law,  whenever  a  person  ought  to  appear  in  court 

of  the  pn>ceed-  upon  the  return  of  process,  he  might  excuse  himself  from  appear- 

ingsessoigQ  Ue».  Jog  q^  that  day,  by  causing  himself  to  be  essoigned,  but  as  this 

jHractice  was  used  in  n^any  instances  as  a  means  of  delay,  it  has 

been  lestrainf^d  in  vfudous  cases  by  statute. 

In  general,  however,  an  essoign  may  be  cast  at  every  d^y  of 
appearance;  before  appearance,  or  afterwards  before  plea;  be« 
fore  issue,  or  afterwards,  up^n  the  return  of  the  venire  faciaSj{o) 

(«)  f  lint.  149.  <    .  (h)t  Ro(.  AIk  ^%f  I.  S5. 

(h)  SUt.  Wkht.  1,  c.  4t.  a  lust  «<I9.  (i)  Weftt.  S,  c.  45.  t  lost.  469.    Br. 

(c)  Stat.  West,  t,  c.  S8.  S  Inst.  418.  EssoigD,  IfO. 

(d)  1  Rol.  Ab.  8tt,  1.46.  Br.  Bnoigo,  (It)  IS  £d.  2,  c.  2,  s.  1.  Com.   Dig. 
94 ;  but  see  Glanf  ille,  I.  iS,  c«  7.  EsoiDei,  (C). 

(e)  S  Inst.  S49, 418.  (0  Com.  Dig.  Abatem.  (H.  58»)  and 


(/)  aU.  bat  see  IS  Ed.  t,  st.  S,  s.  id.  fide  ia  *«  Saver  dedalt,"  poit. 
poit.  (m)«Iiist.lS4. 

.  (g)  1  Rol.  Ab.  8SS,1.  S9.  BediDgfield's        (a)  Kast.  Eot.  5Sa    S  Mall.  Qoar. 

Case,  9  Rep.  IS,  b.  But  see  Hickson  t.  Imp.  193.  i  Brownl.  139.  t  Inst.  19& 
Hlckson,  Hatt.  69.  (a)  Com.  Dig.  Esoia^,  (B  3>« 
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aiid  where  the  tenant  is  essqigned  on.  the  return  of  die  venire 
fyqku^  the  habeas  corpora  Juratorum  shall  be  mad^  retumaMe 
on  the  adjournment  day  of  the  essoign.  (a)  In  real  actions^  it 
seemsy  tihat  an  essoign  may  also  be  cast  on  the  return  of  the 
iaieas  corpora,  for  the  stat.  of  West  2,  c.  S7,  relates  only  to 
personal  actions,  {b)  Essoign  lies  after  aid-prayer  for  the  prayee 
in  aidp  at  the  return  of  the  summoneae  ad  amxiUandiim,  and  also 
after  Tiew.(c) 

The  vouchee  may  be  essoigned  on  the  day  of  the  return  of 
the  9mmmoneas  ad  warr.  {d),  and,  at  the  adjournment  day  of  this 
euoi^  the  tenant  may  be  essoigned,  but  the  latter  cannot  be  es- 
soigned  after.the  vouchee  has  entered  into  the  warranty,  (e) 

A  common  esgoign  does  not  lie  immediately  after  anoth^ 
oominon  essoign,  nor  after  an  essdgn  de  serpUio  regUif) ;  but 
after  intermediate  process,  a  man  may  be  again  essoigned.  (g) 
After  a  grand  or  petit  cape,  as  we  have  seen,  the  tenant  cannot 
be  essoigned  l^  the  common  essoign  (A),  because  the  tenant 
ought  to  answer  the  de&ult  in  the  first  instance^  but  he  may 
have  an  esso^i^cfe  serritio  regie*  Where  the  writ  is  returned 
imrdi,  that  is^  where  the  sheriff  returns,  that  he  received  it  too 
hte  to  execute  it  before  the  return,  the  tenant  has  no  day  in 
court,  for  he  was  never  suimnoned,  and  cannot  therefor^  be  es* 
•dgned  (t),  nor  can  one  who  is  neidier  party  nor  privy  to  the 
writ  be  essoigned ;  thus,  if  he  in  reyersion  prays  to  be  received 
tar  de&ult  of  the  lessee*  and  the  reoeit  is  counterpleaded,  he 
cannot  be  essoigned  before  the  counterplea  is  tried,  for  he  is  not 
a  party  before  (A),  but  afker  receit  he  may  be  essoigned.  (1) 

The  first  statute,  by  which  the  practice  of  essoigning  was  re^  y^^  estoigns 
strained,  is  the  statute  of  Marlbridg^  5S  Hen.  S,  c.  13,  by  are  restrained 
which  it  is  exacted,  that  after  a  man  has  put  himself  upon  an  in*  by  statute. 
quest  he  shall  have  but  one  ess<Hgn  or  one  default,  so  that  if  he 
come  not  at  the  day  given  him  by  the  essoign,  or  make  default 
the  aeccmdday,  the  inquest  shaU  be  taken  by  his  de&ult.    This  - 

(«)  Br.  EiMign,  iST,  (k)  It  £d.  9,  Seat.  S. 

(»)  Booth,  6S.    f  lost.  417,  bat  lae  (Q  l  Rot.  Ab.  8S4,  1.  S7.    YenioD 

0«i.  Dif.  Esoiiie,  (B  9,)  emiinu  t.  VeroOD,  Dyer,  S5f ,  a ;  bnt  It  Menf, 

(<)  Ifide  in  *<  View,"  f09t,  that  the  plaintiff  may  be  ettoi|pied,  1 

li)  1  RoL  Ab.  8M,  1.  S4.  RoU  Ab.  8tO,  I.  St.    Br.  EMoigD,  9t, 

(t)  CfautfiduurdT.  Liale,Hob.  46.    1  puure. 

RoL  Ab.  819,  1.  95.  (k)  1  RoL  Ab.  8t4,  I.  18.    Br.  Ei- 

CO  1  Rol.  Ab.  8t4»  1.51»  8t5,  1. 1.  tdgo,  68,  and  mo  Co.  litt.  180,  b. 

(r)  A«  8t5»  L  7.  (0  1  Rol.  Ab.  8t4,  1.  tl. 
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statute,  however,  only  extends. to  personal  actions. (a)  Tbe 
statute  of  Westminster  %  13  Ed.  1,  c.  ST,  enacts  that  the  one 
essoign,  to  which  the  defendant  was  Umited  by  the  statute  of 
Marlbridge,  should  be  cast  at  the  next  day,  that  is  at  theTetum 
of  the  venire  facias.  But  this  statute,  as  well  as  the  above,  only 
relates  to  personal  actions.  (6) 

The  statutes  of  8  Ed.  1,  c.  48,  and  IS  Ed.  1,  c.  S8,  taking 
away  the  essoign,  both  of  the  tenant  and  demandant,  after 
appearance,  in  writs  of  assise,  attaints,  and^'um  uirumy  have  been 
already  noticed,  (c) 

By  statute  of  Westminster  1, 3  Ed.  1,  c.  48,  it  is  enacted,  that 
parceners  or  tenants  jointly  enfeofied  shall  not  fourch  by  essoign^ 
and  shall  have  but  one  essoign.  Fourching  by  essoign  was,  where 
there  were  several  jointenants,  or  coparceners,  sndsLprcecipe  was 
brought  against  tl^em,  and  they  delayed  the  demandant,  by  alter- 
nately appearing  and  essoigning  themselves.  Where  there  are 
several  tenants,  and  one  appears  and  essoigns  himself,  the  essoign 
is  adjourned  to  a  future  day,  and  the  same  day  is  given  to  the 
other  tenants  to  appear.  On  this  day  another  tenant  may  essoign 
himself,  and  the  essoign  is  adjourned,  and  the  same  day  is  given 
to  the  first  tenant,  and  to  the  others  who  have  not  essoigned 
tliemselves.  This  may  be  continued,  until  all  the  tenants  have 
been  essoigned,  and  yet  this  is  no  fourching  by  essoign.  {d)  But 
when  the  first  tenant,  who  has  already  had  one  essoign,  and  has 
appeared  on  the  adjournment  day  of  that  essoign,  casts  another 
essoign,  on  the  adjournment  day  of  the  essoign  by  the  last  tenant, 
this  is  fourching  by  essoign,  and  within  the  above  statute.  (</) 
Demandants  are  not  within  it,  nor  the  case  of  baron  and  feme, 
seised  in  right  of  the  feme,  essoigning  vicissim  ;  the  latter  evil 
is  remedied  by  the  statute  of  Gloucester,  (e)  The  statute  of 
Westminster  2,  c.  43,  does  not.  extend  to  writs  of  partition.  (/) 

By  12  Ed.  2,  statute  S,  s.  1  (g),  it  is  declared  how  many  ways 
essoigns  may  be  challenged,  and  in  what  cases  essoigns  Ue,  and  in 
what  not ;  "  that  is  to  say  an  essoign  lies  not  where  the  land  is 
taken  unto  the  king's  hands.  (A)    2,  Where  the  party  is  dis- 

(a)  2  Iiut.  126.     Vaogban'a  case,  v.  Milner,  2  Vent.  57,    Hob.  8. 

Godb.  255.    Dyer,  324,  b.  («)  2  Iiiat.  251, 321.  Br.  £s8oif(i^,  f9. 

(6)  2  In»t.  4ir.  (/)Hob.8. 

(c)  ride  (mtfy  p.  168.  (g)  Sf e  Vin.  Ab.  Cssotgn,  (A). 

(d)  2  Inst.  250.    Booth,  16.  Bowyer  {h)  That  is  iipoii  a  gi:aDd  or  petit  cape> 
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trained  by  "his  lands  and  chattels,  (a)  3.  Whei'e  any  judgment  is 
gnren  thereupon.  4.  Essoign  of  ii/^a  ivMir^  lies  not  where,  another 
a  party  has  been  essoigned  de  tnalo  veniendL  5,  It  lies  not 
die  party  has  essoigned  himself  another  day.  (b)  6.  It 
not  where  the  sheriff  was  commanded  to  make  the  party  to 
^ypear.  (c)  7.  Essoign  de  servitio  regis  lies  not  where  the  party 
IS  a  wonum^  unless  where  she  be  nurse,  a  midwife,  or  commanded 
by  writ  ad  venirem  impiciendum.  8.  It  lies  not  for  th^t  the 
pUnCiff  has  not  found  pledges  to  prosecute  the  suit.  9.  It  lies 
not  where  the  party  has  an  attorney  in  his  suit,  {d)  10.  It  lies 
not  where  the  essoigner  confesses  that  he  is  not  in  our  lord  the 
king^s  service.  11  •  It  lies  not  where  the  summons  is  not  returned, 
or  die  party  not  attached,  for  that  the  sheriff  has  returned  noti 
eti  hwemtus.  (e)  12.  It  lies  not  where  the  party  was  essoigned 
time,  de  servitio  regie,  that  is  to  wit  such  a  day,  and 
he  has  not  put  in  his  warranty*  13.  It  lies  not  where  he  was  re- 
smmnoDed  in  assise  oimortd*anceeU>r,  or  darrein preserUmeni.  (/) 
I4w  It  lies  not  because  such  a  one  was  not  named  in  the  writ,  (g) 
15.  It  lies  not  where  the  sheriff  has  a  precept  to  distrain  the 
party  to  come  by  his  land  and  goods  to  attach  him.  (A)  16.  It 
lies  not  where  the  bishop  was  commanded  to  cause  the  party  to 
qppear.  17.  And  it  lies  not  for  that  the  term  is  passed.  And 
it  is  to  be  noted  that  an  essoign  de  servitio  domini  regis  is 
dkwed  after  the  grand  cape,  petit  cape,  and  after  distresses  taken 
upon  the  lands  and  goods.*' 
This  statute  is  mostly  a  declaration  of  the  common  law.(t)  The  mode  of 
The  essoign  for  the  demandant,  according  to  some  authorities,  cu^ng  an  et- 
ought  to  be  cast  the  first  day,  that  is  to  say  on  the  return  day  '^^ 
of  the  wiit|  because  he  is  demandable  on  that  day  {k),  but  accor-   ^i^t  what  time. 


(O  Biact  341,  •. 

(il)  Thii  ippean  only  to  restrain  au 
kameikMtf  aAer  another  es- 
for  after  iotermediate  process  a 
■M  may  be  evoigaed  again,  oiie,  p.  159. 

(0  This  seeoM  to  relate  to  the  obso- 
kle  iBodeafserfing  process,  see  note(ib). 

(d)ndf«Bf<,  p.156. 

(tf)  rUr  cafe,  p.  150. 

CO  Lort  w.  Bp.  of  St.  David's,  Sir  W. 
JeaesSSl. 

(r)  Ibe  auantng  of  this  clause  ap- 
l^SBB  UW,  that  ao  essoign  does  not  lie 
kt  a  pcnaa  not  oamed  io,  or  a  party  to 
the  writ,  as  oae  of  the  Jarois,  viewers, 


&c.,  Bracton,  S40,  a. 

(A)  This  section  seems  to  relate  to  the 
antient  mode  of  executing  the  process 
of  attachment,  for  it  is  a  general  rule, 
that  in  a  plea  depending,  an  essoign  may 
follow  every  samoions  or  attachment, 
Bracton,  341,  a.  1  Reeves'  Hist  409. 
See  the  mode  of  serring  the  attachment 
in  Glauville's  time,  i  Reeves*  Hist.  121. 

(i)  The  translation  and  original  vary 
in  soqie  instances,  vide  Rnflfhead*s  staL 
The  text  is  taken  from  Rnnnington's 
edit  vide  «  Reeves,  303. 

(k)  Y.  B.  13.  H.  4,  S4,  b.  10  H.  6.. 
3,  b.  Clobeny  v.  Bishop  of  Exoo, 
M 
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ding' to  others,  it  may  be  cast  on  the  fourth  day,  by  assent  of  tbd 
parties,  unless  an  exception  be  entered^  (a)  The  tenant  itaay  be 
essoigned  at  the  fourth  day,  because  he  has  no  occasion  to  appear 
before  that  day  (6);  but  unless  he  cast  the  essoign  on  the  retornr 
day,  the  demandant  may  enter  a  ne  recipiatur  with  the  clerk  of 
the  essoigns  on  the  following  day  (c) ;  after  which  the  t^iaal  will 
not  be  permitted  to  cast  an  essoign.  Should  the  demandant  nitg- 
lect  to  enter  a  ne  recipiatur,  the  tenant,  aa  it  has  been  said,  may 
cast  an  e3soign,  even  on  the  fourth  day ;  but,  if  on  that  day,  he 
neither  appears  nor  casts  an  essoign,  a  default  will  be  incinred, 
upon  which  a  grand  cape  may  issue,  (d) 

The  essoign  ought  to  be  entered  upon  a  separate  irolV  ccitted 
the  essoign  roll,  as  well  as  upon  the  plea  roll,  (e) 

After  the  essoign  is  cast,  the-  tenant  should  give  a  rul^  wiili> 
the^  clerk  of  the  essoigns,  for.  the  demandant  to  adjourn  the. 
essoign,  and  unless  it  be  adjourned  accordingly,  within  die  time 
given  by  the  rule,  the  clerk  of  the  essoigns  will  sign  judgmmt 
of  nan  pros  (/),  but  if  the  essoign  be  ill  cast,  the  judgment  pf 
nonpros  may  be  set  aside  (g) ;  as  soon  as  the  essoign  is  adjouined, 
the  parties  are  out  of  court,  and  their  appearance  cannot  be 
recorded  until  the  adjournment  day.  (A) 

By  statute  S4  Geo.  2,  c.48,  s.  3,  the  essoign  must  be  adjourned 
]by  the  demandant  to  the  fourth  return,  both  inclusive;  and. when, 
^n  essoign  is  cast,  idem  dies,  (that  is,  the  adjournment  day,)  Is 
given  upon  the  roll  to  the  other  party,  and  the  omission  of  it  ia 
error  («'),  but  it  b  said  that  idem  di^s  can  only  be  given  to  the 
other  parties  in  case  they  appear  (k). 

If  an  essoign  be  cast  where  no  essoign  lies,  it  may  be  chal* 
lenged,  that  is  the  other  party  may  allege  cause/ to  shew  that  lan. 


CarUi.  17S.     Br.  Default,  SS.     iRol. 
Ab.  8f5, 1.  50. 

(a)  T.B.  18.  Ed.  4,  4,  b.  Br.  Es- 
soign,  112.  iKoK  Ab.  824,  I.  1,  bot 
quote  whether  the  case  in  the  Y.  B. 
does  not  relate  to«ssoignby  tenant  only. 

(6)  1  KoI.  Ab.  824, 1.  S. 

{c)Gilb.  C.P.  13. 

(€)  Bat  qvare  Sefg.  Williams's  note,' 
2  Saund.  45,  f,  as  to  entering  an  essoign 
at  any  time  before  a  ne  recipiatur  ;  and 
see  Biirghill  ▼.  Gibbons,  1.  Ld.  Ray- 
mond, 79,  where  it  is  said  to  be  the 
course  of  the  court  that  an  essoign  may 


be  cast  at  any  time  before  a  nereeifmtufr 
is  entered* 

(«)  See  the  form,  Co.  Ent^  266,  a. 
OUb.  Hist.  C.  P.  13. 

(/)  1  Ld.  Raymond,  79. 1  Rich.  C  P. 
26.    2  Sannd.  45,  e,  note.     Booth,  9f . 

(g)  1  Ld.  Raymond,  79. 

(&)  Stokes  Y.  Annesby,  Cro.  Elix.  567. 
Gilb.  Hist.  C.  P.  13. 

(t)  Cloberry  v.  Bp.  of  Exon,  Carth.' 
173. 

{k)  Lort  ▼.  Bp.  of  St.  Da? id's,    Sir 
W.  Jones,  331.  Sed  qu€fre  Co.  Ent.  3S0. 
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ought  not  to  be  allowed ;  still  the  essoign  must  be  ad- 
journedj  or  it  is  error  (a) ;  for  the  ctallensre  must  be  tried  at  the 
adjotiriiment  day,  and  not  immediately,  unless  the  challenge  be 
because  tile  party  essoighing  himself  was  seen  in  court  the  same 
day,  iii  which  case  it  shall  be  tried  immediately,  by  the  view  of 
the  party,  and  the  court  will  record  his  appearance.  The  reason 
ifhf  ihe  challenge  shall  not  be  tried  immediately,  is,  because  the 
party  is  absent  from  court,  and  the  essoigner,  who  has  cast  the 
essoign  for  him,  is  no  party  to  the  challenge  to  try  it.  (6) 

Where  an  essoign  is  quashed  upon  trial  of  the  challenge,  judgment  upon 
because  the  tenant  has  not  appeared,  the  demandant  cannot  have  the  Challenge. 
nutecBate  judgment  of  seisin,  but  must  issue  a  grand  cape  before, 
or  a  petit  cape  after  appearance ;  but  if  the  tenant  demurs  to  the 
dufllenge,  and  appears  at  the  day  of  the  adjournment  of  the 
essoign,  to  argiie  the  demurrer,  and  loses,  judgment  of  seisin 
ibali  be  immediately  awarded,  (c) 

When  an  essoign  is  denied,  where  it  ought  to  be  granted,  it  is 
CTtoT,  but  riot  e  contra  {d);  and  if  there  be  an  entry  of  the  ad- 
journment of  the  essoign  on  the  plea  roll,  and  judgment  at  the 
day  given,  by  default,  when  no  essoign  appears  upon  the  essoign 
roll,  it  is  erroneous,  {e) 

Although  all  the  essoigns,  except  the  common  one,  demalo  oftheobaolete 
veiiendiy  have  long  become  obsolete,  yet  it  may  be  proper  to*      esaoigns. 
state  irery  shortly,  the  mode  in  which  they  ought  to  be  cast. 

ft  has  been  already  said,  that  in  every  essoign  but  the  com- 
Hion  one,  the  party  essoigning  himself  must  swear  to  the  truth 
of  his  excuse.  If  the  tenant  essoign  himself^  de  servitio  regis^ 
he  most  produce  a  warrant  under  the  great  seal,  testifying  that 
he  b  in  the  king's  service,  and  this  must  be  done  on  the  day  to 
which  the  essoign  is  adjourned,  otherwise  a  default  will  be 
inciirred  upon  the  essoign  day.  (/)  If  the  demandant  is  essoigned 
by  this  essoign,  and  does  not  bring  in  his  warrant  on  the  adjourn- 
aent  day,  he  is  nonsuited,  {g)    This  warrant  or  writ  is  granted 


(«)  1  Latw.  862,   b.      Com.   Dig^ 
iwi-e,  (E). 
(ft)  Br.  RMoisn,  «7,  41.    1  RoL  Ab. 

1  Lotw.  86S,  b. 

(e)  Ghetluun    ▼.  Sleigb,  Carth.  45, 

a  trntm.  860,  S.  C,  better  reported.  It 

ilMeld  be  obterred  that  where  the  books 

of  judgment  JImbA  or  ptremptimf 

giveO|  in  case  of  defiinit  in  real 


actions,  jodgment  vfttbout  a  gt^ni  or 
petit  cape,  is  all  that  is  intended.  Se^ 
the  argument  in  Lut.  861)  b. 

(d)  Hob.  47.    Dyer,  «6,  b.  Bnrghill 
V.  Arrhbp.  of  York,   1  Ld.  Raym.  79. 

(e)  Dyer,  SdO,a. 

(/)  2  Inst.  S14.    1  Rol.  Ab.  8t7.     1 
Reef  es'  Hist.  408. 
(g)  %  lust.  S14. 

in  2 
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by  the  Chancellor^  upon  acert^cate  of  the  captauii  (orcomBiaiiider 
of  the  forces)  under  whom  the  person  essoigning  himsdf  serves, 
and  is  directed  to  the  justice8.(a)  It  is  said  that  as  the  delay 
by  this  essoign  (a  year  and  a  day)  is  so  great,  the  essoigner  who 
essoigns  the  party,  must  appear  in  person  in  court,  inorder  diat 
he  may  be  sworn  and  have  a  day  given  him  for  bringing  in  his 
warrant.  (6)  -  The  name  of  the  person  who  casts  this  essoign  ought 
to  be  entered ;  and  it  is  not  sufficient  for  him  to  swear  that  he  is. 
informed  that  his  master  is  in  the  king's  service,  but  he  must 
.  affirm  that  fact  positively  (c) ;  the  essoign  may  be  cast  by  ^ne  who 
is  within  age«(d) 

By  the  statute  of  Westminster  1,  c  44,  the  demandant  vasnf 
challenge  the  essoign  of  ultra  tnare ;  and  aver  that  the  tenant  w«9: 
in  England  the  .day  of 'the  summons,  and  three  weeks  after,  and 
at  the  adjournment  day  this  shall  be  tried  by  the  countiy  or 
otherwise,  as  the  court  shall  award,  and  if  it  be  found  for  the 
demandant,  the  essoign  shall  be  turned  to  a  default  {e) 

At  common  law,  if  a  man  was  essoigned  de  malo  lecH,  which 
oidy  lies  in  a  writ  of  right  {/),  the  adverse  party  could  not  take 
issue  on  the  health  or  sickness,  and  try  it  by  a  jury,  but  it  was, 
inquired  into  by  four  knights  returned  for  that  purpose  by  the 
sheriff,  sifecerit  languidus  aut  non,  and  if  they  found  he  was  not 
languiduSy  he  had  fifteen  days  given  him  to  appear  in,  so  that 
there  was  a  delay  of  fifteen  days,  in  addition  to  the  time  )ost 
before.  To  remedy  this  inconvenience,  the  statute  of  Weirt- 
minster  S,  c.  17,  provided  that  the  party  might  take  issue, 
that  the  person  essoigning  himself  was  not  kmguidus,  and  that 
if  so  found,  the  essoign  should  turn  to  a  default.  If  he  was 
found  languidus  he  had  a  year  and  a  day  given  him.  (g)  By  the 
same  statute  it  was  enacted,  that  such  essoign  should  not  lie  in  a 
writ  of  right,  between  two  claiming  by  one  descent.  (A) 

(a)  IbkL  (e)  t  lost.  S5S. 

(6)  Ibid.     Br.  Emoi^d,  44.  (/)  1  Rol.  Ab.  8S3,  L  1. 

(c)  1  RoL  Ab.  8tl,  I.  4t.  (jg)  t  Inst.  393.    1  Reefei'  Hkt.  415. 

(d)  1  RoL  Ab.  Stl,  L  19.  Br.  Es-     Com.  Dig.  Eioine,  (B.  4.  £). 
•oigD,  A5.  {h)  1  RoL  Ab.  8t^  L4. 


165 


Of  the  Orand  Cape. 


If  the  tenant,  having  been  duly  smumoned^  neglects  to  appear 

on  tfie  relam  of  the  writ,  or  to  cast  fin  essoign,  or,  in  case  of 

SB  cflsoign  being  cast,  neglects  to  appear  on  the  adjournment 

day  of  the  esscMgn,  the  next  process  for  the  demandant  is  a  ju- 

didal  writ  of  grand  ciqpe,  so  called  firom  the  words  cape  in  manum 

miutramj  by  which  the  Sheriff  is  commanded,  that  he  take  into 

die  king's  hands,  by  the  view  of  good  and  lawful  men  of  his 

eouniy,  the  lands,  &c.  for  the  default  of  the  tenant,  and  make  « 

known  the  day  of  the  taking  to  the  justices  at  Westminster';  and 

abo  that  he  summon,  by  good  summoners,  the  tenant,  that  he  be 

before  die  justices  at  Westminster  on  the  return  day,  to  answer 

to  the  principal  plea,  and  to  shew  wherefore  he  was  not  before 

the  joitioesy  according  to  the  former  summons ;  or  if  the  de&ult 

be  §D(t  not  appearing  on  the  adjournment  day  of  the  essoign*— to 

diew  wlieiefore  he  did  not  keep  the  day  given  him  by  reason  of 

Us  esBoign,  before  the  justices  at  Westminster,  &c.,  and  that 

the  sheriff  have  there  the  names  of  those  by  whose  view  he 

AaD  do  tins,  of  the  summoners  and  the  writ,  (a) 

The  grand  cape  must  be  served  at  least  fifteen  days  before 
the  retam  day ;  it  is  not  sufficient  to  serve  it  fifteen  days  before 
the  qmarto  die  paft(b),  and  where  the  writ  is  general,  as  in 
dower,  where  the  demandant  only  demands  her  reasonable 
dower  of  the  freehold,  which  was  of  her  husband,  without  spe- 
cifying the  quantity,  there  must  be  a  demand,  in  nature  of  a 
count,  before  the  grand  cape  can  issue,  in  order  to  ascertain  the 
pirticiilan  and  acres,  &c.  (e) 

The  duty  of  the  sheriff  in  executing  the  writ  of  grand  cape    Duty  of  the 
jfl^  first,  by  the  view  of  honest  and  lawful  men  of  his  county,  to        Sheriff. 
seise  the  tenements  into  the  king's  hands,  and,  secondly,  to  sum- 
laonthe  tenant.    For  this  purpose,  the  bailiff  should  take  with 

(«)Br.A1i.Gr.Ctpe,9,'&e.  f  Stnad.  ft.     In  Cbethire  one,  two,  or  th^ee 

4^  c,  ■•le.    Booth,  fO.   BimctoD,  SM,  di js  will  bo  Mffident  in  timo  of  setiiont. 

*.    OA.  Ott.  C.  P.  11.     Con;  Dig.  BooUi,.S9. 

r\nim,  (B.  lOX  (0  Booth,  SI.   Bait  Ent  fS5,  n. 

(»)Br*Ab.Gr.Cipe,S9,S6.   Booth,  S37,a. 
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him  four  inhabitants  of  the  county,  two  as  viewers,  and  two  as 
,  summoners.  The  process  of  taking  the  tenements  into  the  king's 
hands  is  a  mere  formal  proceeding,  the  sheriff  in  the  presence  of 
the  viewers,  verbally  seising  them  into  the  king's  hands,  (a)  As 
early  as  the  time  of  Bracton  the  words  cape  in  manum  nostram 
were  considered  as  words  of  form,  and  the  tenant  was  not  turned 
out  of  possession  (b),  and  where  in  dower,  upon  a  writ  of  grand 
cape,  cape  in  manum  nastram  tertiam  parfem  rectoridPf  thp  sheriff 
took  the  tithes,  and  carried  th^  away,  the  court  said,  that  this 
was  not. such  a  seisin  as  was  intended  by  the  writ,  ^n^  Uiat  the 
9heri£l^  by  virtue  of  such  a  writ,  ought  to  seise  generally,  bu^  to 
leave  ^em  where  h^  found  thjsm.  (c)  The  summoners  should 
then  proceed  to  summon  the  tenant  in  the  same  manner  as  upon 
th^  first  summons,  {d) 

If  the  due  service  of  the  grand  cape  is  disputed,  and  the  te- 
nant brings  a  vrrit  of  deceit,  the  service  must  be  proved^  as  ha^ 
been  stated,  by  the  examination  of  the  viewers  and  sununpn- 
ers  (e)  and  it  may,  therefore,  be  proper,  at  the  present  day,  to 
adhere  to  the  old  fon9  of  service. 

If  the  sheriff  makes  no  return  to  the  first  grand  cape,  ^  atiii^ 
must  issue  before  judgment,  (f)  The  sheriff's  return  i^s,  tl^^t  b§ 
has  taken  intQ  the  king's  hands  by  the  view  of  A.  B.  ^4  Q^ 
D.^  good  and  lawful  men,  &c.,  the  lands  mentioned  in  the  w^ity 
and  that  he  has,  by  E.  F.  and  G.  H.,  given  notice  to  th^  t^ 
nant  to  be  before  the  justices  <it  Westminster^  at  the  tim^.ai^d 
place  in  the  writ  mentioned,  (g)  The  names  of  the  viewer?  ^nd 
summoners  ought  to  be  returned  by  the  sherifi^  ]i>ut,  if  tjie  te^ai^t 
appears  and  pleads,  the  omission  is  not  error,  {h) 

The  tenant,  after  being  summoned  upon  thegra^d  cape,  cai^- 
not  be  essoigned  by  the  common  essoign,  because  h^  ougI)t  to 
answer  immediately  to  the  first  default,  (i) 

At  the  return  of  the  grand  cape  the  tenant  may  appear,  and 
save  his  default,  by  waging  his  law  of  non-summons,  or  allegiQg 


(a)  According  to  Sir  E.  Coke,  Co. 
Litt.  259,  b,  the  pernors  were  the  per* 
sons  who  seised  the  land,  but  quare 
this,  for  then  they  shoold  ha^e  been  ex- 
amined on  the  writ  of  deceit.  See  ante, 
p.  137,  and  Fee  Oalt.  Sh.  61,  b. 

(6)  Bract.  365,  b. 

(c)  Michell  v.  Hyde,  1  Leon.  92^  and 
see  Jenk.  Cent.  19t.    Atkins  t.  Gage, 


Noy,  15'^.    Reilw.  117,  a. 

(d)  See  ante,  p.  146,  and  Conntess  of 
Rntland's  Case,  6  Rep.  54>  b. 

(e)  Seeoatf,  p.  137. 

(f)  Keilw.  54,  b. 

(jg)  Seetb^forn^inf  SfUiQd.4%0Qte. 
(k)  Br.  Ab.  Retorn.  d^  Br.  86. 
(t)  Fleta,  I.  ^,  c.  14,^.  7.  Com,  Dig. 
Exoine,  (C).  Booth,  IS.^Ill^P*)^ 
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some  other  lawful  excuse,  and  it  is  now  usual  for  the  demand- 
■nty  instead  of  insisting  upon  judgment  for  his  default^  to  waive 
it,  and  accept  an  appearance,  (a)  If  the  return  to  the  summons 
be  contrary  to  the  SI  Eliz.  c.  3,  the  grand  cape  may  be  super- 
seded {b),  or,  if  the  judgment  has  been  signed,  it  may  be  set 
aside,  (c) 

Wh^re  th^re  are  several  tenants,  judgment  cannot,  in  general^  Judgment  upon 
be  given  against  one  of  tbem  for  a  default,  at  the  return  of  the  default. 
grand  cape,  until  the  process  is  determined  against  the  others, 
some  of  whom  may,  it  is  possible,  appear  and  take  the  entire 
tenancy  of  the  lands  upon  themselves,  and  after  sitving  their  de- 
filttltft  bar  the  demandant  for  the  whole.  Thiis;  in  a  pracipe 
qm)d  reddai  against  several,  if  two  have  appeared,  and  a  third 
has  made  default^  and  a  grand  ca]>e  has  issued  against  him,^ 
and  there  is  idem  dies  given  to  the  two  who  have  appeared,  and, 
npon  that  day,  one  of  the  two  who  have  appeared  makes  de- 
fimlt,  and  a  petit  cape  issues  against  him,  and  he  who  originally 
made  default  again  makes  default,  the  demandant  cannot  have 
jodgnent  and  sebin  of  the  land  against  the  lattei^,  because,  on 
the  return  of  the  petit  cape,  the  tenant,  who  had  appeared  and 
afterwards  made  default,  may  appear  and  save  his  default,  and 
take  the  entire  tenancy  upon  himself,  {d)  In  a  prcecipe  by  two, 
if  one  of  the  demandants  and  the  tenant  make  default,  and  a' 
stmunons  ad  sequendom  simul  issues  against  the  demandant  who 
has  made  de&ult,  and  a  grand  cape  for  the  whole  land  Against 
the  tenant,  who  again  makes  defiiult,  and  the  demandant  who 
made  default  appears,  judgment  shall  be  given  for  both  the  de*- 
BHttdants,  for  the  whole  land;  but,  if  one  of  the  demandants  be 
summoned  and  severed,  judgment  shall  be  given  of  the  moiety 
(or  die  other  demandant,  (e) 

If  a  tenant  in  a  real  action  vouches,  and  a  summoneas  ad  war^ 
nmHxandum  issues  against  the  vouchee,  who  makes  default  at  the 
return,  a  grand  cape  ad  valeniiam  lies  against  him.  (/) 

(«)  s  Samid.  4Sf  a,  note,  and  tee  pott,  writ  of  gjnnd  cape. 

m  "flaTer  defiwlt"  (d)  Br.  Ab.  Grand  Cape,  1.    Booth, 

(»)  F^miii  ▼.  Waterhoose,  1  Mod.  197.  tt.    Com.  Dig.  Pleader,  (B.  lO).- 

▼.  Canbam,  Barnes,  1.  (e)  Br.  Ab.  Process,  79.  Defaolt,  46. 


(«}  Scarle  ▼.  Long,  1  Mod.  248,  the     Booth,  20. 

in  this  rase  is  analogous  td  the'       (/)  See  post,  in  '*  Voucher." 


168 


Of  Saver  DtfatdL 

In  real  actions,  in  which  land  is  demanded,  and  in  which  the 
process  to  compel  appearance  is  summons  and  grand  cape,  it 
has  been  shewn,  that  if  the  tenant  makes  default  on  the  return  of 
the  summons,  and  a  grand  cape  issues,  and  he  again  makes  de- 
fault on  the  return  of  the  latter  writ,  the  demandant  is  entitled 
to  judgment  by  default,  and  the  tenant  will  lose  his  lands,  if  such 
de&ult  be  insisted  on.  Nor  can  the  tenant  save  his  land  by 
merely  appearing  on  the  return  of  tiie  grand  cape,  but  he  must 
also,  if  the  demandant  insists  upon  it,  save  his  default,  that  is,  he 
must  shew  some  valid  matter  of  excuse  for  his  neglect,  in  not 
appearing  at  the  return  of  the  summons.  If  he  succeeds  in 
saving  his  default,  the  demandant's  writ  will  ebate ;  if  he  fiiils, 
the  demandant  will  recover  seisin.  But  the  demandant  may,  if 
he  please,  release  the  de&ult,  and  accept  an  appearance  from  the 
tenant,  in  which  case  the  suit  will  go  on  in  the  regular  course. 
.  It  should  be  ob8erve4»  that  it  is  only  in  those  real  actions  in* 
which  the  process  before  appearance  b  summons  and  grand 
cape,  and  after  appearance  petit  cape,  that  it  is  ever  necessary 
either  to  save  or  release  a  default. .  In  those  actions,  in  which 
the  process  is  summons,  attachment,  and  distress  infinite,  the  de- 
fendant need  not  save  his  default  at  the  return  of  the  grand  dis- 
tjress,  but  may  simply  enter  an  appearance;  nor,  as  it  seems,  can 
it  be  nec^sary  to  save  a  default  in  those  actions  where  by  parti- 
cular statutes,  if  the  defendant  neglects  to  appear  at  die  return 
of  the  grtod  distress,  the  plaintiflTis  entitied  to  judgment,  as  in 
quare  impedii.  (a) 

Saver  default  may  be  either  on  the  return  of  the  grand  cape, 
which  is  for  a  default  before  appearance,  or  of  the  petit  cape, 
which  lies  for  a  default  after  appearance. 

An  infant  shall  not  be  put  to  save  his  default,  for  he  cannot 

'  (a)  Br,  Ab.  Shy.  Def.  T,    Booth  ap-  fiud  reddaiSf  and  at  the  grand  dutnm  in 

pean  to  be  mistaken,  wfaeit  he  says,  (p.  other  real  actions,  where  the  process  is 

24,)  that  in  real  actions  a  default  for  snmnionSy  attachment,  and  distress  pe- 

non-appearance  nrast  be  sa^ed  at  the  remptory;  bnt  putn  as  to  a  didrnigtu  in 

retain  of  the  grand  cape  in  real  prov^  lien  of  apetit  cape,  tmU^  p.  154,  note  (4)» 
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wage  kia  law  of  non^summons ;  on  his  appearance  on  the  grand 
cape  therefore,  the  demandant  must  count  against  him^  and  so 
also  as  it  seems  of  a  feme  covert  (a),  and  so  where  a  grand  cape 
mI  mtietdiam  issues  against  a  vouchee,  (jb) 

The  causes  allowed  by  law  as  sufficient  to  save  a  default  are  How  a  default 
staled  by  Sir  Edward  Coke  (c)  to  be.  1.  By  imprisonment  (d)  "»fy  ^  ■»^«*- 
&  Per  immdoHanem  aquarum.  (e)  S.  Per  tempeetatem.  4.  Per 
fomiem  Jraetum.  5.  Per  namgium  eubstractum  per  framdem 
feiemtie,  (nan  emm  debet  qms  sepericuUs  et  inforhmm^  gratis 
exfomere  vel  eulgacere).  6.  Pernii$iorem  €Btatem.  7.  Per  de- 
fenrionem  smmmamtiamt  per  legem.  8.  Per  mortem  attamati  ei 
ienene  in  tempore  non  novit.  (f)  9.  Si  petene  eeeoniatus  sit, 
ICL  Si  plaeittan  mittaiur  sine  .die.  11.  Per  breve  de  tearrantiA 
dm.  (g)  But  sid^ess  is  said  to  be  no  cause  of  saving  a  defeult, 
because  it  may  be  so  artificially  counterfeited  that  it  cannot  be 
known*  (A) 

The  most  usual  cause  of  saving  a  default  is  the  want  of  sum*  Non-«iimmoiifi« 
moDB,  which  the  tenant  must  substantiate  by  waging  his  law  of 
non-summons,  called  in  the  old  language  of  the  law  ley  gager  de 
mom-summons.  At  the  present  day,  the  courts  would  probably, 
upon  motion,  set  aside  a  judgment  by  de&ult  where  the  tenant 
had  not  been  summoned,  upon  an  affidavit  of  that  fact,  (j) 

If  the  demandant  insists  upon  the  de&ult,  then  upon  the  re**  Wagerof  lawof 
turn  of  the  grand  cape,  the  tenant  must  appear  and  wage  or  non-mmuttoiif . 
tender  his  law  of  non*summons,  and  a  day  is  given  upon  which 
be  is  to  make  or  perfect  his  law.  (i)  It  seems,  that  if  an  at*- 
tomey  has  been  appointed,  he  may  wage  his  law  of  non-sum- 
mons, and  will  then  be  ordered  to  have  his  principal  in  court, 
for  the  purpose  of  makmg  or  perfecting  his  law,  which  must  be 
done  in  person.  (/)  On  the  day  appointed  for  perfecting  his  law 
the  tenant  may  be  essoigned,  but,  if  he  does  not  appear  on  the 
adjournment  day  of  the  essoign,  the  demandant  is  entitled  to 
judgment,  and  the  tenant  will  lose  his  lands,  (m) 

(«>  Br.  Ab.  8av.  Def.  5t.  tee  wife,  p.  147. 

{ffj  Br.  8av.  Def.  7,  and  see  in  <*  Von-        {k)  Anon.  %  Salk.  68t.  Stokes  t.  An- 

€k»,*  fMi.  Msby,  Cro.  £lis.  367.    Ratt.  Ent.  4SS, 

(c)  Co.  lilt.  S59,  b.  b.    Go.  Ent.  SS5,  b.  ClUVs  Ent.  300. 
(^  Br.  Ab.  Sav.  Def.  4.'  (I)  7  H.  4,  6  a.    In  the  eDtrioa  to 

\t)  Br.  Ab.8av.  Def.  17.  Coke,  Ra8tal,'aad  Clift,  above  cited, 

(/)  Br.  Ab.  Sav.  De£  15, 17.  tbe  wogtr  of  law  was  not  by  attorney, 

(f)  For  thia  writ,  aee  Br.  Ab.|n-«rcf .  and  it  aeema  better  for  the  principal  to 

Mt.  lo^fe  it  in  penon. 
(ft)  Co.  litt.  t59,  b.  (m)  Rast.  Eni.  494,  a.  Co.  Ent.  8S8, 

(0  Savie  V.  Long,  l  Mod.  f48,  and  a.    Com.  Dig.  Abatement,  (H.  53). 
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Release  of  de- 
fuilt. 


Upon  the  day  jpTen  to  perfect  his  law,  or,  if  he  be  esscngned^ 
upon  tke  adjoumment  day  of  the  essoign,  the  tenant  mu6t  ap* 
pear  penoaally  in  court,  with  eleven  of  his  neighbours  as  com- 
purgators, and  must  swear,  that  he  has  not  been  summbned,  but 
his  compurgators  need  only  swear,  that  they  believe  what  he 
says  to  be  true,  (a)  It  has  been  held,  that  less  than  eleven  com- 
purgators may  be  sufficient  (£>),  but,  from  other  authorideiB^  it 
seems  to  be  essential  that  there  should  be  eleven,  {c) 

If  a  corporation  aggregate  aver  non-summons,  as  they  cannot 
appear  personally  in  court  and  wage  their  law,  the  trial  of  the 
fiict  may  be  by  jury  (d),  and  so  it  may  be,  as  it  seems,  when  the 
tenant  is  unable  to  appear  in  court  on  acceunt  of  illness  (f) ;  but 
special  matter  must  be  shewn  to  entitle  the  tenant  to  a  trial  by 
the  eoiuitry.  (/) 

The  demandant  may,  and  usually  does  release  the  default  at 
•the  return  of  the  grand  cape,  and  he  may  compel  the  defendant 
who  has  appeared  to  accept  this  release  {g\  but,  if  the  de&ult  be 
not  released  at  the  return  of  the  grand  cape,  it  cannot  be  re- 
leased, against  the  tenant's  consent,  at  the  day  given  him  to  make 
his  law,  but,  with  his  consent,  it  may  be  released  at  the  day 
given  to  make  his  law,  or  on  the  adjournment  day  of  'the  essoign^ 
if  on  that  day  he  be  essoigned.  (A)  Upon  the  default  being  re^ 
leaded;  the  tenant  enters  an  appearance,  and  the  action  pro- 
oeeds*  (f)  It  seems,  that  if  at  the  return  of  the  grand  cape  the 
tenant  appears,  and  the  demandant  counts  against  him,  this 
without  more  is  a  release  of  the  default.  (A-)  A  release  to. one 
of  several  jointenants  is  a  release  to  all.  {t)  If  the  demandant 
essoigns  himself  at  the  return  of  the  grand  cape,  the  tenant,  as 
has  been  said,  shall  not  be  put  to  save  his  defiuilt.  (m)  But,  if 
the  demandant  b  not  essoigned  on  the  retorn  day  of  the  grand 
cape,  and  the  tenant  wages  his  law,  and  has  a  day  given  to  per- 


(fl)  S  Inst.  45.    Anon.  2  Salk.  6S2. 

(6>  Anoni  2  Vent.  171.  Com.  Dig. 
Abatement,  (H.  53).  Booth,  t6. 

{e)  t  Inst.  45.  Co.  litL  t95,  a .  155, 
a.  a  Bl.  Con*  94S,  lee  the  argament  in 
King  v.  WUliams,  5  Barn,  and  Aid.  558. 

(d)  Br.  Ab.  Trialles,  a.  Caie  of  Ab- 
bot of  Strata  Marcella,  9  Rep.  39,  a. 

(<)  Bn  Ab.  Triallet,  3.    TbeL  Dig. 

U  \%   jC*  S7y  8. 18. 

(/)  Br.  Ab.  Ley  Gager,  10. 

(r)  S7  H.  8,  14>  a.    Br.  Ab.  Sav. 


Def.  1;    Co.  Ent.  175,  b.  176.  a.    1 
Brovra.  Ent.  203,  Rob.  Ent.  968. 

Ql)  Co.  Ent.  tf  3,  a. 

(t)  Staple  ▼.  Hayden,>l  Sdk.  tlS.  € 
Mod.  4,  S.  C. 

(fc)  Br.  Ab.  SaT.  Def.  41. 

(I)  3  Ed.  4,  91  a.    Thel.  Dig.  1.  IS, 
c.  97,  1.  4. 

(m)  Br.  Ab.  Sav.  Def.  5,  9.  Com. 
Dig.  Abatement,  (53  H).  Beotin  94» 
As  to  petit  cape,  see  Br.  Ab.  EsioigD, 
Yiii.  Ab.  Essoign,  (D.  a). 
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feet  it,  and  on  the  latter  day  the  demandant  is  essoigned^  the  de- 
fiuilt  is  not  waived,  (a) 

At  the  return  of  the  grand  cape,  and  before  saving  his  de-  What  pleas  the 
finilty  the  tenant  may  plead  any  pleas  in  abatement  which  shew  ^'^^^  ^"^y 
the  writ  actually  abated,  but  not  such  as  shew  it  merely  abate-  V^^^}^^^'^''- 
able,  {b)    If  the  writ  be  in  fact  abated,  there  remains  no  default  ^  ^ 
to  be  saved,  for  the  tenant  cannot  be  bound  to  appear  to  a  writ 
vhifih  has  no  .ewtence,  bul^  if  the  writ  be  only  abateable,  then 
b^ipg.  ^till  in  existence,  l^e  tenant  must  shew  why  he  has  ne- 
l^i^ct^  to  appear  to  it  before  he  can  be  alloi^ed  to.  abate  it  by 
pfea.    Qn  the  retwn  of  the  yriit  of  cape  against  several,  each  of 
di^m  Qiay  take  the  entire  tenancy,  or  the  several  tenancy  of  par- 
cel upon  himseli^  and  wage  his  law  (c),  but,,  if  several  tenants 
in^  their  law  in  common,  one  of  them  cannot,  it  seems,  after- 
verds  take  the  entire  tepancy  upon  himself  (c(),  nor  can  a  tenant 
after  waging  his  Uw  of  non-summons,  plead  non*tenure,  for,  by 
wa^Qg  bis  IfiWj  he  has  admitted  himself  to  be  tenant,  (e) 

If  the  tenant  saves  his  default,  the  writ,  as  it  has  been  stated,  Consequencetof 
^iMtes,  the  judgmeot  being,  that  the  demandant  nil  capkU  per  ^  4e£»uU  i^vcd. 
kgfiPSf  2^14  th^t  tbp  tenant  eat  Mne  die.  (J)  If  one  of  two  tenants 
lyres  ]^  default,  thi^  writ  abates  for  the  moiety  only,  and  the  de- 
T^lrf^'^t  inay  recover  the  other  moi^ty  against  the  other  te* 
099^  ^  If  tKe  tem^Qt  fidlf  in  saving  his  default,  and  it  is  not  re- 
Ifip^edf  he  will  lose  seisin  of  the  land  and  be  amerced,  his  mere 
]||^t  being  sayed.  (A) 


(«)  Br.  Ab.  Sav.  DeC  91, 34w  E8Soi|pi, 

(I)  Co.  litt.  903,  b.  Br.  Ab.  Sav. 
IMIas.  Booths  as.  Tbis  rale  is  Tery 
Mplt  in  ill  apylimtioii,aiHl  ba«  p^^ 
tmt  to  a  great  namber  of  coDtradictory 
diediloiif;  see  Thel.  Dig.  1.  14,  c.  16. 
Tin.  Ab.  Defimlt,  (D.  a.)  and  Cbm. 
Djg»  Aba^OMirt,  (I.  S6,  S7> 

Cc>  fM.  Dig.  1. 14,  c.  16,  s.  14,  tp, 


(d)  Tbel.  Dig,  1.  If,  c.16,  s.  t5. 

(«)  Michell  Y.  H)(de,  1  Leon.  92. 
Br.  Ab.  Estoppel,  17. 

(/)  Thel.  Dig.  I.  it,  c.  tS.  Co.  Sot. 
tas,  b.    Oilb.  Hist.  C.  P.  IS. 

(g)  Tliel.  Dig.  1.  12,  c.  S7,  s.  3,  11, 
15,  1.  16,  c.  10,  s.  S.  Br.  Ab.  Brief, 
81. 

(k)  Fleta,  1. 6,  c.  14,  s.  9.  Rast  Eat. 
if^  a.    Co,  Ent.  9S8,  a. 
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Of  Summons  amd  Severance. 

In  personal  actions,  unless  executors  be  plaintifi,  no  sununons 
and  severance  lies ;  but  in  real  actions,  where  one  of  several  de* 
mandants  refuses  to  prosecute,  a  sununons  may  be  awarded 
against  hiniy  commanding  him  to  appear,  at  a  certain  day,  to  pro- 
secute the  suit,  together  with  the  other  demandant ;  and  if  he 
does  not  appear  at  the  return  of  such  summons,  judgment  is 
given,  that  the  other  demandant  shall  sue  alone,  and  that  he 
who  neglects  to  appear  shall  be  severed,  (a)    Each  demandant 
in  a  real  action  has  a  distinct  moiety  or  other  portion,  and  there 
is  no  reason  that  he  who  is  willing  to  proceed  should  not  recover 
his  right.  (6) 
Belisre  appear-       Summons  and  severance  is  alwayis  before  appearance,  for  if 
ance.         one  of  the  demandants  makes  de&ult  and  fiEoIs  to  prosecute  after 
appearance,  no  process  of  summons  issues  against  him,  as  he  has 
already  appeared  in  court,  but  he  is  nonsuited,  and  judgment  is 
entered  that  the  other  demandant  sequatur  soJus»{c)    As  each 
demandant  in  a  real  action  has  a  distinct  moiety,  the  nonsuit  of 
one,  unless  in  certain  particular  cases,  is  not  the  nonsuit  of  the 
others,  (d) 
Where  the  writ      If  one  of  several  demandants  who  has  been  summoned  and 
IS  abated  after   severed  dies,  this,  at  common  law,  abates  the  whole  writ  {e) ;  lor 
lummons  and    this  is  the  act  of  God,  and  the  writ  is  actually  abated  by  it ;  but 
severance.         where  the  writ  would  have  been  rendered  abtUeable  onty  by  the 
act  of  the  party,  if  he  had  not  been  summoned  and  severed, 
there  such  act,  after  he  has  been  summoned  aiid  severed,  will 
not  abate  the  writ.  (/)    So  in  writs  judicial  in  the  realty,  if  tl|e 
cause  of  action  survive  to  the  other  plaintiff,  the  deatli  of  him 

(«)  Booth,  26.    Btc.  Ab.  Abatem.  (e)  Read  aod  Redman's  Case,  10  Rc|>. 

(¥)•    VIo.  Ab.  Sum.  &  Sev.  lS4,a.bat9««resttt.Saiid  9W.d,cll, 

(6)  Oilb.  H.  C  P.  243.  s.  7.  and  see  pptt^  in  ^  Pleas  in  Abate- 

{e)  Read  and   Redman'ii  Case,   10  ment;*'  and  see  Via.  Ab.  Sum.  and 

Rep.  1S5,  a.    Co.  litt  1S9,  b.    Rut.  Sev.  (M). 

Eot.  69S,  a.  Manly  ▼.  LofoU,  Hard.  318.  (/  )  Read  and  RadaMUi'sGase,  10  Rap. 

(d)  Co.  litt.  139,  a.   Via.  Ab.  Nob-  134»  b. 
suit,  (0> 
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who  has  been  sunimoned  and  severed,  wHl  not  abate  the  writ ; 
and  so  m  actions  mixed  with  the  realty,  in  which  chattels  or 
dungs  entire  are  demanded,  and  the  thing  survives,  if  one  phiin- 
tiff  is  summoned  and  severed,  and  dies,  the  writ  shall  not  abate,  (a) 

Summons  and  severance  lies,  in  general,  in  all  real  actions  in  in  what  actiont 
which  land  is  to  be  recovered,  and  in  writs  of  error  and  attaint  it  iet. 
upon  such  real  actions*  (6)  It  lies  in  an  action  .of  waste  in  the 
tenei*  (e)  In  a  quare  impediU  {d)  In  detinue  of  charters,  (e) 
h  9Maae.{f)  In  a  writ'  of  corinage.{g)  In  intrusion,  ravish- 
■ent  of  ward,  and  o&er  like  cases.  (A)  In  a  quo  jure,  (t)  In 
e8cheat,ybrfliedaii,  and  miper  obiii.  (i)  In  a  writ  of  partition.  (/) 
la  deceit,  {m) 

In  all  cases  where  jomtenants  or  coparceners  pursue  one  joint  where  the  party 
remedy,  and  the  one  is  summoned  and  severed;  and  the  other  MTered  can  take 
recovers,  he  who  is  summoned  and  severed  shall  enter  with  him  >d^«^tage  of  a 
who  recovered ;  but  where  their  remedies  are  several,  there  the  i*^^*  '*" 
one  shall  not  enter  with  the  other  till  both  have  recovered,  (n)     ^^      ^ 


other. 


(fl)  Read  mhI  Redmao'a  Case,  nU 

(!)  Pipe  V.  Reg.  Cro.  Elis.  SS4. 
BKl^ek'a  Caw,  6  Rqi.  85,  a.  OSes'to 
CMCyGodb.  59.    Co.  Litr.  139,  a. 

(c)  »  Rol.  Ab.  48S,  I.  Si.  Keilw.  47, 
b.    Co.  litt.  S55,  b. 

(4)  f .  Rol;  Ab.  488^  1.  fS.  Pipe  t. 
R^f.Cro.  Eli%  3f4.  Barker  v.  Bp;  of 
1. 1H.BI.417. 

(«)  f  RoL  Ab.  488, 1. 8«. 


(/)  Br.  Ab.  Sum.  and  Sev.  4, 16. 

(jg)  Br.  Ab.  Jadgm.  144. 

(h)  Keilw.  47,  b. 

(i)  F.  N.  B.  Its  K. 

(k)  Jenk.  Cent  4S. 

(0  Jenk.  Cent.  til. 

(m)  Br.  Ab.  IMfMtf ,  t7,  and  tee  fhr- 
tiler,.  Vin.  Ab.  Smn.  and  Sev.  (E). 

(a)  Co. Lift.  188, a.  SM>  a.  slart. 
SQp.    Br.  Ab.  Copar.  S, 
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Of  the  Count  or  Declaration. 


Of  the  oouiit 
in  general. 

General  writ 
and  ap0cial 
ooHnt. 


Ivr^general,  the  rules  of  pleieiding  which  r^gulaCd  the  foiiti  <rf^the 
declat ^tion  in  pefsohal  actions^  apply  ak6  to  the  dedaratioii;  6t 
cottixt  as  it  is  more  usually  l^rtned^  ib  i^al  aiid  mixed  actiotisr; 

It  has  been  already  stated  (a)  that  there  are  cettaihreftl'aii^ 
tiom  in  whiteh  the  writ  may  be  general^  ahtf  the  couiif  isij^ecial.  (6) 
The  partlcididr  kt9tai»oe^  in  which  this  ii  aOowed  wilt  b^  itien- 
tioned  in  the  prop($]^  pllace. 
Time  and  place.      In  real  or  mis«d  aCtions>  it  is  not  usiid'  to  insert  a'year^  day; 

and  place,  in  the  count  or  declaration,  as  in  personal  actions  {6)\ 
but  the  king's  reign  is  generally  mentioned  ;  and  where  by  the 
statute  of  Umitations,  the  action  must  be  brought  within  a  cer- 
tain time,  an  averment  is  added,  that  the  demandant  or  his  an- 
cestor was  seised  within  that  time*  (d)  • 

In  most  real  actiohs,^  it  is  necessary  in  the  count  to  state,  and^ 
if  traversed,  to  prove,  the  seisin  of  the  demandant,  or  of  the  an- 
cestor from  whom  he  claims,  and,  in  general^  it  is  also  necessary 
to  over  that  he  was  seised  by  taking*  the  es{^s  or  prolSits  to  tte 
value,  &c.  {e)  Li  some  actiohs»  indeed,  a^  in  waste,  in  whfdi 
land  is  not  expressly  demanded,  a  seisin  is  not  required  to  be 
stated,  and  therefore  the  taking  of  the  esplees  is  not  averred.(/) 
So  in  those  actions  in  which,  though  seisin  is  alleged,  it  is  not  tra- 
versable, the  taking  of  the  esplees  need  not  be  stated,  ig)  Thus, 
it  need  not  be  stated  in  a  writ  of  escheat.  (A)  Nor  in  a  cessth 
vit.  (f)  In  a  writ  of  right  of  advowson,  the  taking  of  the  esplees 
must  be  alleged,  not  in  the  demandant  himself,  but  in  the  incum- 


Seifin  and  ea 
plees. 


(a)  Anitf  p.  16. 

(()  Com.  Dig.  Pleader,  (C.  15).  Vfai. 
Ab.  Declaration,  (K). 

(e)  Br.  Ab.  Count,  59.  Com.  Dig. 
Pleader,  (C.  7). 

(d)  Heme  t.  Lilbome,  1  Balitr.  16S« 
Cro.  Jac.  f9S.  Yek.  211,  S.  C.  Br. 
fltat.  of  lim.  13.  Com.  Dig.  Tampa, 


(0. 1). 

(e)  Bat  the  takmg  cf  the  eaplm  it  not 
traversable.    Br.  Ab.  Eiplees,  6. 

(/)  Br.  Stat,  of  Lim.  tO,  f  i.  Com. 
Dig.  Temps,  (G.  10). 

(g)  Com.  Dig.  Tempa,  (G.  10). 

(A)  Bevil's  Case,  4  Rep.  11,  a. 

(t)  {bid.  tmte,  p.ll. 
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bait,  (a)  The  taking  of  the  esplees  is  alleged  to.  have  been  Of  the  count 
iempore  padsy  for  if  taken  tempore  belli,  when  the  courts  of  '^ggnera^' 
justice  are  not  open>  it  is  insufficient  (6) 

The  nmie  of  stating  the  title  of  the  plaintiff  or  demandant  in  stittement  of 
ibe  count,  yaries  according  to  the  nature  of  each  particular  ac-  ^^^ 
tioDy  as  with  r^^ard  to  the  most  important  real  actions,  will  be 
seen  in  the  following  pages.  There  are,  however,  certain  rules 
which  apply  to  all  real  actions.  Thus  it  is  an  established  tvie^ 
that  in  aH  real  actions  brought  by  an  heir  on  the  seian  of  his 
ancestor  the  demandant  must  shew  com^n^  heir,  or  how  he  iaheir. 
It  is  not  enough  to  say  that  he  is  heir  to  such;  a  one  genraraBy ; 
bat  he  must  set  fordi,  speciaUy,  in  what  manner,  and  Ao.r  be  » 
henv  and  that  too  with  accuracy  and  correctness,  otherwise  it 
win  be  bad' on  demurrer,  or  after  judgment  by  defSudt,  or  on  de- 
murrer, (c)  In  those  cases,  however,  in  which  the  omission  or 
inaocuracy  does  not  appear  upon  the  face  of  the  count,  aiicf  there 
is  no  general  issue  which  puts  in  issue  the  whole  of  the  de-* 
mandant's  title,  as  stated  in  his  count,  the  tenant imay  take  ad- 
vantage of  the  omissioi^  by  pleading  it  in  abatement*  Thus  in 
a  farmedfm  in  the  descender,  in  which  it  is  necessary  to  convey 
die  descent  of  die  demandant  from  the  original  donee,  the  omis» 
aon  of  any  of  the  ancestors  who :  ought  to  be  stated,  may  be 
pleaded  in  abatement(d);  the  usual  plea  of  non  dediM  puts 
in  issue  only  the  creation  of  the  entail,  and  admits  the  descent 
as  stated.  So  in  waste,  where  the  plaintiff  entitles  himself  to 
the  reverriosi  in  fee,  the  tenant  may  plead  a  devise  to  the  plain- 
tiff m  taiL  (e) 

In  some  cases,  in  real  actions,  it  is  necessary  for  the  demandant  Count  ^  imm. 
to  count  de  novo,  where  a  new  tenant  has  been  admitted  in  the 
oomse  of  the  suit:  thus  where,  after  declaration,  the  reversioner 
prays  to  be  received,  in  an  action  brought  agunst  his  tenant  for 
Sfe,  and  is  recehred  accordingly,  the  better  opinion  appears  to 
be  that  the  demandant  must  count  against  him  de  novo.  (/)  And 

(fl)  Co.  lift  17,  b.  15,  b. 

{h)  Co.  litt.  f49,  b.  (d)  Bnckinere*s  Case,  8  Rep.  88,  a. 

(0  t  Sannd,  45,  c.  (note).  Slade  v.  anie^  p.  56»  and  pogi,  in  title  ^  Pltes  in  - 

I>ovlMd,sBoi.  andPnl.570.  5  East,  Abatement.'' 
xn,  8.  C.  in  Error.  Charlwood  v.  Mor-        (e)  Com.  Dig.  Pleader,  (3  0. 10). 
1  N.  R.  64,  on  demurrer.    Dams-        (/)  2  Inst.  345.  Booth,  70.  Bf  oor,  f 9; 


day  V.  Hashes,  3  Bos.  and  Pol.  453 ;  Bat  see  Moor,  34,  and  see  in  title  **  Re- 

t  W.  Black.  1100.    The  kbg  ceit."    See  also  Vin.  Ab.  Declaration, 

■ot  ahew  ttdmige,  in  a  soft  for  (K), 
to  the  crown.  Co,Litt. 
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Of  the  cofint  in  SO  when  the  tenant  vouches^  and  die  voucbee  enfiirs  inter  tbtf 
general.  waitanty,  the  demandant  must  count  against  him  de  novo,  a6 
=        against  the  tenant,  (a)    So  after  view  granted,  (ft) 

Duoages.  In  general,  in  real  actions,  the  plaintiff  does  not  demand  dam- 

ages in  his  declaration,  as  damages  are  not  recoverable  in  any 
zeal  action,  strictly  so  called,  and  even  in  those  actions  in  which 
damages  have  been  superadded  by  statute,  the  old  form  of  de^ 
daring  remains  (c) ;  but,  in  some  mixed  actions,  the  plaintiff  de- 
mands  damages  in  his  declaration,  as  in  a  warraniia  charics  (d), 
in  a  qudre  impedii  {e\  and  in  waste.  {/) 

Abridgment  of       There  are  some  real  actions  in  which  the  demandant  may 

plabt  or  count*  abridge  his  plaint  or  demand.  Thus  in  assise  or  dower,  in  which 
the  writ  is  general,  complaining  of  a  disseisin  done  to,  or  demand- 
ing dower  out  of,  tJie  freehold  generally,  if  the  tenant  pleads 
non-tenure,  jointenancy,  &c.  to  part  of  the  demand,  the  demandant 
may  abridge  or  narrow  his  demand  to  the  residue,  and  the  writ 
will  still  remain  good ;  for  although  he  abridges  some  acres^  yet 
the  writ  remains  good  as  to  the  rest,  it  being  the  freehold  still ; 
but  in  a  pracipe  quod  redded,  where  a  certain  number  of  acres 
is  demanded,  the  demandant  cannot  abridge,  for  he  would  falsify 
his  writ;  and  where  a  writ  is  acknowledged  to  be  false  in  part, 
it  must  abate  for  the  whole ;  and  even  in  an  assise  de  libera  <e- 
nemenio  in  A.  and  B.^the  plaintiff  cannot  abridge  hb  plaint  as  ta 
all  in  B,  for  the  writ  would  be  made  false,  (jf)  The  jriaintiff  in. 
assise  may  abridge  his  demand  at  any  time  before  verdict.  (A) 
An  abridgment  seems  to  be  in  the  nature  of  a  nolle  prosequi  a& 
to  part,  (t) 


In  a  writ  of        In  counting  upon  a  writ  of  right,  the  demandant  must  shew 

right.        in  himself  a  right,  in  fee-simple,  to  the  lands  demanded;  which  is 

■"'"""■""'    done  by  averring  in  lumself,  or  his  ancestor  from  whom  he 

(a)  Com.  Dig.  Voncher,  (E) ;  and  see  (g)  Br.  Ab.  Abridgm.  IS.    Gbethnm 

po$ij  in  title  **  Voncber."  v.  Sleigb,  3  Lev.  68.  Com.  Dig.  Ahridg. 

(6)  paviav.  Lees,  WiUe«,d45^    See  Bootb,t9.   f  Sannd.  44,  a  (note).  See 

pott,  in  title  '*  View."  tbe  entry  of  Abridgment  of  Demand  ia 

(c)  f  Inst.  S86.   Pilfold's  Case,   10  Dower^  Lev.  Eot.  76. 

Rep.  117,  a.    Com.  Dig.  Damages,  (A.  (h}  1  Rol.  Ab.  170, 1.  S8.    Br.  Ab. 

1, 2).    See  jfottf  in  title  **  Damages."  Abridg.  15.   Qnare  before  judgmenti^ 

(<f)  Roll  V.  Osbom,  Hob.  25.    .          .  Keilw.  I16,b.    Dyer,  88,  a. 

(e)  Bos  weirs  Case,  6  Rep.  51,  b.  (0  2  Sannd.  44,  a  (note).    See  more 

(/)  Co.  Litt.  S55,  b.  as  to  abridging,  in  Com.  Dig.  Abridg. 
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diims,  a  seisin  in  his  demesne^  as  of  fee  and  right ;  and  if  he     in  wriu  of 
declares  on  the  seisin  of  his  ancestor^  by  shewing  a  descent  of       rig}it. 
Ihe  right  to  himself,  as  heir.*    The  seisin  to  support  a  writ  of    '^  " 

right  musty  as  it  has  been  already  stated,  be  an  actual  seisin  {a\  E^lees. 
and  must  be  averred  in  the  court  to  have  been  by  taking  the 
csjdees,  which  are  evidence  of- actual  seisin.  If  the. writ  be 
brought  by  a  bishop,  he  must  lay  the  taking  of  the  esplees 
m  himself  or  his  predecessor.  (6)  A  purchaser,  as  we  have  seen, 
cannot  have  a^writ  of  right,  except  upon  his  own  seisin;  for  there 
is  no  privity  between  him  and  his  vendor  (e),  and  where  the  de- 
mandant claimed  as  heir  to  a  devisee  in  fee  in  remainder,  who 
took  by  purchase  and  died  before  the  determination  of  the  par- 
ticolar  estate  for  lives,  upon  which  his  remainder  was  expectant, 
so  that  he  was  never  seised  of  the  lands,  and  upon  his  death  th^ 
remainder  descended  to  the  demandant  as  his  heir,  who,  upon 
the  death  of  the  tenant  of  the  particular  estate,  brought  a  writ 
of  ri^t  without  alleging  esplees  in  himself,  judgment  for  the 
demandant  was  arrested,  {d)  It  is  necessary  to  state,  that  the 
person  in  whom  the  esplees  are  laid,  was  seised  a«  of  right*  (e) 

It  is  necessary  that  the  seisin  should  be  shewn  in  the  count  to  Time  of  Umita* 
have  been  within  sixty  years,  if  the  writ  be  brought  on  the  seisin        ^°« 
of  the  ancestor,'  or  within  thirty  years,  if  brought  on  the  de-' 
nandatif s  own  seisin,  by  statute  ,S2  Hen.  8,  c.  S.  (f) 

If  the  action  be  brought  by  the  demandant  as  heir,  the  count  Title  by  de- 
■mst  state  how  the  demandant  is  heir  (g),  whether  as  son,  daugh-  scenu 
ter,  brdther,  or  cousin ;  and  if  cousin,  it  must  shew  how  cousin. 
Thus  where  the  count  stated,  that  the  lands  descended  to  four 
women,  as  nieces  and  co-heirs  of  J.  S.,  without  shewing  how 
they  were  nieces,  it  w&s  held  bad  upon  demurrer,  for  the  four 
persons  stated  to  be  nieces  and  co4ieirs  of  J.  S.,  might  be  either. 
fear  daughters  of  one  brother  or  sister  of  J.  S.,  or  daughters  of 
four  several  sisters  of  J;  S.  (h)   And  if  the  demandant  in  convey- 

(«)  BevU's  Case,  4 Rep.  9,  a.  F.N. B.  (e)  Dowland  v.  Slade,  5  East,  972. 

5  D.  Aide,  p.  32«  (/)  Heme  v.  Lilborn,  1  Riilstr.  162. 

(I)  F.  N.  B.  5  D.  Cro.  Jar.  «93.    Yelv.  811  S.  C.    Br. 

(c)  Co.  UtL  293,  a.  ViD.  Ab.  Droit  Stat,  of  Lini.  13.    Com.  Dig.  Temps, 


(C>  AwU,  p.  S2.  (C.  1).  Ante,  p.  10. 

(tf)  DiUy  T.  Kii^  1  H.  Blacks.  I.  (g)  Ante,  p.  175. 

It  the   Miigiiee  of  a  banknipt  may  </i)  Darasday  v.HogheB,3Bof«&PoI. 

oatheMtaiDofthebaiikropt'saD-  463. 

.  Saitb  T.  Coffin,  2  H.  Black.  444. 
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Of  Real  Actions. 


In  writs  of 


right. 


ing  his  title,  thrbugh  ^  female,  describes  her  as  sister  and  heir  of 
J.  S.,  and  it  appears  upoki  the  fax;e  of  the  count;  that  J«  S.  l«ft 
a  son  who  survived  his  aunt,  it  is  fatal  (a)  upon  error  (6),  id(hough 
it  appear  that  upon  the  failure  of  issue  of  the  son,  the  issue  of 
the  sister  of  J.  S.  became  his  heirs*  '  If  the  demandant  de« 
duces  his  title  from  the  ancestor  seised,  through  several  interme- 
diate ancestors,  and  misnames  one  of  such  ancestors,  it  is  fisital 
'On  demurrer,  (c) 

The  writ  of  right  di£fers  iii  the  conclusion  of  the  count  from 
Other  actions,  for  instead  of  the  usual  averment,  "  and  dierefixre 
he  brings  his  suit,"  &c.,  it  ends,  ''  and  that  «ach  is  his  right,  he 
offers,"  &c. 
AmendmeDt  '  In  some  late  cases,  the  court  of  Common  Pleas  has  refused 
to  *  allow  an  amendment  in  writs  of  right.  In  Dumsday  ▼• 
Hughes  (cf),  the  court  observed^  that  it 'was  not  of  course  to 
amend,  but  that  the  deknandant  ought  to  make  oiit  a  case  by 
affidavit.  A  rule  to  shew  cause  for  an  amendmtat  was  granted, 
but  afterwards  discharged  on  account  of  the  insufficiency  of  die 
affidavit.  In  this  case  the  application  to  amend  was  after  joiiH 
der  in  demurrer  and  argiunent^  In  Charlwood  v.  Morgan  {e\  an 
application  was  made,  after  demurrer,  to  amend  a  mistake  of  the 
pleader,  in  inserting  a  wrong  chrii^tian  name,  in  convejiag  the 
descent.  Mansfield,  C.  J.  said,  that  considering  the  liature  of 
the  proceeding  by  writ  of  right,  how  much  it  had  always  been 
discouraged,  and  how  much  tenants  had  been  permitted  tt>  avail 
themselves  of  every  advantage  to  defeat  the  cUums  of  demand* 
ants,  he  was  of  opinion,  that  unless  some  precedent  of  such  an 
•  amendment  could  be  produced,  the  soimdest  exercise  of  the 
discretion  of  the  court  wottld  b^,  not  to  allow  of  such  amencU 
ment.  There  had  been  in  this  case  an  adverse  possession  of 
more  than  forty  years.  Leave  to  discontinue  was  also  denied  on 
the  ground  that  the  reasons  for  refusing  the  amendment  equally 
applied  to  any  other  matter  of  favour  in  such  a  proceeding.  (/*) 


(a)  Slade  v.  Dowlaod,  t  Bos  and  Pol. 
570.    5£a9t,27f.S.C. 

(6)  It  sboald  be  observed,  that  thk 
was  a  case  of  error  from  a  court  not  of 
record,  and  that,  therefbre,  no  question 
mrose  as  to  the  statutes  of  27  Elis.  c.  5, 
and  4  Anne,  c«  16,extending  to  it,  5  East, 
S84. 

(c)  Charlwood  v.  Moiigan,  1 N.  R.  64. 


(d)  3  Bos.  and  Pol.  45S,  cited  above* 
(f)  IN.  R.  64,  cited  above. 
(/)  In  Scott  V.  Perry,  3  Wil^  S06, 
(differently  reported  in  W.  Black.  758^) 
th^  court  gave  the  demandant  in  a 
/orm^oa,  (which  is  a  writ  of  rigbt,> 
leave  to  amend  the  writ  on  payment  of 
costs,  the  tenant  conientang. 
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la  the  subsequent  case  of  Baylis  v.  ManningXa),  an  application  in  writs  of 
vas  made  for  leave  to  amend  the  count,  upon  an  affidavit,  :stat*  ngl^t. 
ing  that  inquiry  bad  been!  made  in  the  country  respecting  the 
title,  and  that  the  demandant  had  been  misinformed,  in  conse* 
qoence  of  which>  the  mistake  in  the  count,  had  arisen,  and  that 
unless  the  amendmait  was  allowed,  the  demandant  would  be 
baned  by  the  statute  of  limitationiS;  but  the  court  refused  to 
allow  the  amendment,  saying,  that  they  considered  the  case  as 
less  favourable  than  the  appUcation  in  Charlwood  v.  Morgan* 
b  Maidment  ▼•  Jukes  (6),  the'  court,  on  the  authority  of  Charl- 
wood T.  Moi^an^  refused  to  allow  the  demandant,  who  had  dis- 
covered a  mistake  in  his  count,  to  discontinue. 

In  a  very  late  case  of  a  writ  of  right  brought  in  the  Common 
Pleas,  at  -Lancaster  (c),  after  demurrer  to  the  count,  because  the 
words,  '^as' of  right,"  were  omitted (cj),  upon  application  to 
anend,  and  argument  before  Mr.  Justice  Bayley  and  Mr.  Baron 
Wood^  leave  was  granted,. Wood,  B.  observing,  that  he  could 
not  ^^ree  that  writs  of  right  were*  to  be  discouraged  by  the 
judges,  wlnfe  they'  remained  part  of  the  law  of  the  land,  and 
that  he  was  not  for  holduig  it  so  strict,  but  that  the  rule  to 
amend  was*  sometimes  to  be  allowed/  The  appKcation  in  this 
was  supported  by  an  affidavit  of  merits. 


Id  dower,  as  it  has  been  already  stated  {e\  the  vnrit  is  general,      j^  dower. 
tfiat  is,  it  demands  only-^^the  reasonable  dower  of  the  demandant,'*  UndemhUhHhet. 
without  specifying  the  particular  lands,  but  in  the  count  the  par-    ■ 
^icslar  lands  out  of  which  she  claims  h^r  ddwer,  must  be  specified. 
The  count  ought  to.  be  of  a  third  part  of  the  whole  premises,  as^ 
the  *^  third  part4>f  two  messuages,  one  hundred  acres  of  land," 
&c^for  if  the  Remand  be  of  ^^  three  messuages  andjifiy  acres  of 
Imnjr  it  is  bad,  though  three  messuages  and  fifty  acres  of  land 
be  a  third  part  of  the  whole  estate.  (/)    K  the  count;  as  usual, 
demands  a  third  part,  &c.,  and  the  lands  are  of  gavelkind 
tenure,  the  tenant  may  arer  them  to  be  so,  and  plead  in  bar,  that 
by  custom  the  wife  is  entitled  to  be  endowed  of  a  moiety,  dum 
sola  ei  casta  remanserit.    She  should  have  demanded  a  moiety 
Jktm  sohf  &c.  (g)    The  count  must  describe  the  lands  with  such 

(«)  1 N.  R,  esa  (/  )  Whelpdale  ▼.  Wkelpdale,  3  Lev. 

(h)  %  N;  R.  4S9.  169.    Com.  T>'\%.  Pleader,  (t  Y.  2).    S 

(•)  G««re  V.  OooM,  MS.  1820.  teind.  4S,  d.  (note). 

(4)  SeeMfa^  p.  177.  (^)HnDt  v.Gilborae,  1  Leon.  138. 

(f)  AwUj  p.  16.  Cro.  Elis.  1 XI,  S.  C.  Robins,  on  Gavel. 
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certainty  that  sebin  may  be  delivered  by  the  sheriff;  and  there- 
fore if  it  demand  a  third  part  of  three  tenements  it  is  bad.  (a) 
There  is  no  averment  of  the  production  of  «uit  at  the  end  of  die 
count.  (6)  If  there  be  a  mistake  in  the  count,  it  may  be 
amended,  even  after  demurrer  and  argument,  (c) 

The  demandant  in  dower  may  abridge  the  demand  in  her  count, 
and  where  the  demand  is  of  dower  in  two  vills,  may,  it  seems, 
abridge  as  to  all  the  lands  in  one  of  the  vills.  (jd) 

.  In  fbrmedon,  as  it  has  been  already  shewn  (^),  the  demandant 
must  set  out  his  title  in  the  writ,  and  the  count  therefore  pursues 
the  writ  mutatis  mutandis,  being  a  fuller  statement  of  the  title. 

It  is  not  necessary  to  allege  any  esplees  in  the  writ,  though  they 
must  be  alleged  in  the  count,  and  the  rule  given  in  Lutwyche(/)  i^ 
that  when  a  fee  simple  is  demanded,  the  esplees  must  be  laid 
both  in.the  donor  and  the  donee ;  but  that  when  an  estate  tail  only 
is  demanded,  it.  is  su£Bcient  to  lay  them  in  the  donee,  as  in  forme- 
don  in  the  descender.  In  formedon  in  the  remainder,  when  a  fee 
is  demanded,  it  is  necessary  to  lay  esplees  in  the  donor,  (g) 

la  formedon  of  a  copyhold,  the  demandant  must  count  of  a 
gift  made  by  the  copyholder,  and  not  by  the  lord.  (A) 

In  deducing  the.  defltiandant's  tide,  it  is  always  stated  in  the 
count  that  the  right  of  the  tenements  descended  from  one  an- 
cestor  to  another,  which  may  be  done,  although  such  ancestors 
have  been  actually  seised  under  the  entail,  (t) 

The  count  or  declaration  in  assise  is  called  a  plaint,  and 
differs  in  several  respects  from  the  count  in  other,  real  actions. 
It  need  not  be  so  certain  as  in  other  actions,  because  the  judg- 
ment is  to  recover  jper  visum  reeognitorum,  and  if  the  plaint  be  but 
sox^rtain  that  the  recognitors  may  put  the  demandant  in  possession 
it  is  sufficient  {k) ;  but  a  plaint  de  una  tenemento  is  not  good.  (0 


179.    2  SaniK),  44,  (note).    Com.  Dig. 
Pleader,  («  Y.  «). 

(a)  Kent  v.  Kerry,  8  Mod.  555.  2 
Ld.  Rnjm.  1584.  S.  C.  AnU^  p.  18. 

(b)  See  Stephen  on  Pleading,  4S8. 

(c)  Whelpdale  T.  Whelpdale,  5  Lev. 
J  69,  by  t  jiuticet  againit  LeTinx.  Com. 
Pig.  Pleader,  (2  Y.  2). 

(d)Coni.Dig.Ab.(A.2).  «Nle,p.  176. 

(e)  See  tmte^  p.  55.   See  form  of  the 

count  in  fbrmedoOi  Ratt.  Ent.  562,  b,&c. 

(/)  2  Lut w.  975.     Co.  Ent.  540,  541 , 


542.  Heame,  505.  BoH.  N.  P.  116. 
F.  N.  B.  220  C. 

(g)  Fits.  Ab.  Formedon,  51 »  and  ao- 
cording  to  Br.  Ab.  Expleei,  10»  in  the 
original  remaindermany  !.«•  6  Rep.  4* 

(h)  Panlter  t.  Corahill,  Cfo.  Ells. 
561.    2  Watk.  Cop.  56.  (2d.  edit) 

(fi  Booth,  145. 

(It)  Dean,  &c  of  Bristol  v.  Cleik, 
Dyer,  64»  b.  Bae.  Ab.  Am.  (D).  BqIL 
N.  P.  121.    Br.  Ab.  Phunt^  4. 

(I)  Thyn  ▼.tliyo,  Style,  77. 
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II  u  uaneeessary  to  state  a  tide  in  assise^  where  it  is  brought  ^  "^^* 
fixr  land,  possession,  without  any  other  title,  being  sufficient :  and  *"'"*"''""" 
die  plaint  <Hily  stating  that  the  defendant  disseised  the  plam- 
tiff  of  a  messuage,  &c.  (a)  But  where  the  assise  is  brought  for 
an  office,  a  title  must  be  shown  in  the  plaint  (b) ;  so  in  an  assise 
for  a  rent  charge,  or  rent-seek,  which  is  against  common  right  (c), 
and  so  in  an  assise  of  tithes  (d),  and  of  ccmunon.  (e) 

It  appears  to  be  necessary  in  an  assise  for  a  newly  created 
office,  which  cannot  be  maintained  unless  the  office  has  a  fee 
or  profit  annexed  to  it,  to  shew  such  fee  or  profit  in  the  plaint,  (f) 

The  demandant  in  an  assise  may  abridge  his  plaint  at  any  time 
before  the  jury  give  their  verdict,  (g) 

The  plaint  being  engrossed  on  parchment,  is  to  be  read  in 
ooorty  after  the  recognitors  have  been  called ;  and  the  plaintiff 
and  defoidant  being  also  called,  the  defendant  may  crave  time  to 
piead,  and  the  court,  after  the  assise  is  arraigned,  mJi  adjourn^ 
to  give  him  an  opportunity  of  preparing  his  plea,  (h) 

The  count  in  a  writ  of  entry  sur  disseisin^  broughjt  ujpon  the  jnwrits.of. entry. 

seifdn  of  the  demandant  himself,  after  reciting  the  writ,  states    

that  the  demandant  was  seised  of  the  land,  &a  in  bis  de- 
mesne, as  of  fee  and  right,  in  the  tame  of  peace,  in  the  time 
of  such  a  king,  by  taking  the  esplees,  &c.^  and  of  which  the 
tenant  unjustly  disseised  him,  &c.  (t)  If  the  action  be  brought 
by  tenant  in  tail,  or  tenant  for  life,  it  is  said  that  both  in  the  writ 
and  count  the  demandant  may  state  generally,  that  he  was  seised 
as  of  fireehold(£);  but  it  appears  to  be  more  regular  to  show 
die  commencement  of  the  particular  estate,  both  in  the  count 
and  writ.  (J)  If  the  action  be  brought  on  a  disseisin  done  to 
the  demandant's  ancestor,  the  derivative  title  from  that  ancestor 
moat  be  stated  in  the  count ;  as  the  writ  may  be  brought  either  in 


(«)  Wiadebuike  v.  Beere,  1  Sid.  73. 
fm\  Cca.  4S.  Bac.  Ab.  Am.  (D).  Br. 
Ab.PlaiBt,  1. 

(^)  Tan  ▼.  Jcffereo,  Dyer,  114,  b. 
0BK  V.  AlleBf  Dyer,  149,  a.  Savter  ▼. 
Lealhal,  S  Mod.  f79.  Sa]k.8S.  Comb. 
ITS.  lillj'a  Am.  95.  S.  C.  varioittly  re- 
fmntd.    lilly't  Aw.  41,  70, 76,  94. 

(tf)  Booth,  S70.    BrediuHui's  caie,  6 
56»  bw  bat  aaiue  for  rent  generally 
bm  iataoded  for  a  rent  senrice,  Br. 
A1».  Plaint,!. 

(i01>«n»  &c.  of  Briatol  t.  Qerk, 


Dyer,  83. 

(e)  Br.  Ab.  Auise,  199.    Plaint,  1. 

(/)  Jehn  Webb's  case,  S  Rep.  49,  b. 
Bac.  Ab.  Ass.  (D).  bat  see  Booth,  f7l. 

(g)  1  Rol.  Ab.  t70,  1. 3«.  1  Dan  t. 
Ab.  580.  An^e,  p.  176. 

(&)  Lilly's  Am.  33. 

(i)  Rast.  £nt.  t76,  b.  Booth,  176.  3 
Cbitty  00  Plead.  620. 

(k)  Dyer,  101,  a.  Booth,  177.  F. 
N.B.19S  A.      S  And.  100. 

(I)  F.  N.  B.  191  ^  nQte  (a).  Rast. 
EnU  877,  b. 
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In  write  of  the  per 9  the  per  and  a»,  or  the  jpo#<  (a),  the  count  must  be  framed 
«o*^*  accordingly.  The  count  in  the  other  writs  of  entry,  except  in 
the  statement  of  the  injury,  resembles  the  count  in  a  writ  ^of 
entry  sur  disseisin,  (b)  In  a  writ  of  entry  sur  .disseisin-in  the 
posty  the  court  refused  to  amend  the  writ  and  count  by. altering 
the  name  of  the  disseisor,  (e) 

*  ■  r 

JnquareimpedU.      ^g  goon  as  the  defendants  in  a  writ  of  quare  impeait  have 
''  appeared,  the  plaintiff  must  count  against  them^  and  if  one  of 

several  defendants  alone  appears,  the  plaintiff  knay  declare  against 
him  with  a  simul  cum,  and  if  the  defendant  pleads  ne  disturbapas, 
a  writ  may  be  awarded  to  the  bishop,  with  a  cesset  executio,  until 
the  plea  between  the  plaintiff  and  the  other  defendants  is  deter- 
mined, (rf) 

In  framing  the  declaration,  four  points  are  to  be  partictdarly 
attended  to.  1.  The  title  of  the  ancestor  or  other  person,  under 
whom  the  plaintiff  claims,  who  last  presented  to  the  benefice. 
2.  The  derivative  title.  3.  The  presentation  by  the  plaintifi^  of 
some  person  under  whom  he  claims :  and  4.  The  disturbance,  (e) 
Title.  1*  The  plaintiff  in  quare  impedit  must  allege  a  title,  for  with- 

out that  he  does  not  shew  his  right  to  recover,  (f)  And  as  in 
other  cases  of  statement  of  title,  a  seisin  in  fee  must  be  alleged, 
and  if  the  plaintiff  has  only  a  particular  estate  he  must  deduce 
his  title  from  the  tenant  in  fee.  {g)  It  appears  formerly  to  have 
been  held  that  it  was  sufficient  to  state  a  presentation  only,  in  the 
person  from  whom  the  plaintiff  claimed,  because,  a  presentation 
was  evidence  of  a  seisin  in  fee,  even  an  usurper  gaining  a  seisin 
in  fee  by  a  wrongfrd  presentation ;  but  now  since  the  statute,  7 
Anne,  c.  18,  no  estate  is  devested  by  an  usurpation,  audit  there-: 
fore  seems  to  be  necessary,  in  all  cases,  to  state  a  seisin  in  fee* 
If  the  plaintiff  have  a  less  estate  than  a  fee,  he  must  deduce  his 
title  from  the  owner  of  the  fee  :  thus  the  tenant  in  tail  of  an  ad- 
vowson  must  allege  a  title  in  fee  in  the  donor,  and  derive  his  title 
from  him.  {h)    A  title  to  the  advowson  must  be  alleged  in  case 

(it)  Ante,  p.  89.  (e)  Hall  ▼.  Black,    4  Tuwt  57t, 

(Jb)  See  the  form  of  the  count  in  in-  botiee  Dyer,  101,  a. 

troBion,  Rast.  £nt.  416,  b.    Booth,  183.  (d)  1  Brown].  158. 

3  Chitty*8  Plead.  611.  Cat  m  vUa^  Booth,  (e)  See  Mallory^s  Q.  L  SOO. 

186.  Dumfuit  ncn  eompot  mentis,  iiuU  (/)  Digby  v.  Fitzberbert,  Hob.  lOf  • 

£ot.  248,  b.    Dam  fuU  infra  ataiem,  R.  ▼.  Bp.  of  Worcester,  Tan.  57. 

Ibid,  Booth,  194.   Ad  ierminum  quiprtf'  (g)  Ibid, 

<mi<,  Ratt.  Ent.  25,  b;   la  cosii  proeuo,  (ft)  Coppledick  v.  Tansy,  Halt.  31, 

JffcoRitmiiieasM,Rast.'Ent.  123,  Booth,  Coontess  of  Northnnib.  ease,  5  Rep. 

198.     £a<ry  rar  timiemtui,   SmiUi  v.  98,  a.    Com.  Dig.  Pleader,  (3 1. 4> 

Coffin.    2  H.  Blacks.  444. 
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of  the  king'  as  weU  as  of  a  common  person  (a) ;  and  the  king  must  *Jn9u<(^>fl>f>^<^ 

allege  .iQ.  what  right  he  is  seised*.  (6)    But  if  the  king  entitle  him- 

idf  to^  presentation  by  a  simonaacal  contract,  it  b  su£Scient  to 

allege  a  presentation  by  such  a  person  cui  de  jure  pertinuity 

without  shewing  what  title  he  had  to  the  advowsoUi  for  the  king 

is  a  stnuiger  to  the  title,  (e) 

The.  plaintiff  must  shew  a  tide  in  himself  before  the  avoidance, 
and  therefore  if  the  acceptance  of  a  plurality,  by  which  the 
church  is  void,  be  alleged  at  a  day  before  the  grant  of  the  next 
avoidance,  in  an  action  by  the  grantee,  it  is  bad.<d)  And  such  . 
grantee  must  shew  that  the  avoidance  in  question  is  the  next 
avoidance,  (e) 

The. plaintiff  must  shew  whether  the  advowson  be  appendant, 
or  in  gross.  (/) 

If  the  plaintiff  claim  a  right  to  present  against  common  right, 
he  must. shew  tiie  commencement  of  it,  as  if  he  allege  presen- 
tation by  turns,  be  must  shew  how  it  commenced,  whether  by 
prescription,  composition,  or  otherwise  (g) ;  but  where  the  plain- 
tiff claims  a.  turn  to  an  advowson  appendant,  he  need  not  shew 
die  commencement  of  die  presentation  by  turns,  whether  by 
prescription,  composition,  or  otiierwise,  for  the  appendancy  im- 
ports a  prescription,  (h) 

A  composition  to  present  in  turns  may  commence  between 
parceners,  jointenanta  and  tenants  in  common,  by  record  or  by 
deed,  and.,  between  parceners  by  parol,  (e)  And  after  every  ten^ 
ant  in  common,  &c.  has  presented  in  turn,  the  composition  is 
executed,  and  the  composition. or  indenture  need  not  be  shewn 
in  the  declaration,  {i)  By  statute  7  Anne,  d.  18,  if  coparceners, 
or  jointenants,  or  tenants  in  common,,  be  seised  of  any  estate  of 
inheritance  in  the  advowson  of  any  church,  &c.,  and  a  partition 
is  made  between  them  to  present  by  turns,  every  one  shall  be 
taken  and  adjudged  to  be  seised  of  his  or  her  separate  part  of 


(«)  Vangb.  57. 

(A)  The  Onten  and  tbe  Bp.  of  York's 
1  LeoD.  tf7y  thongb  ike  wrii  may 
be  general,  see- 1  Sannd.  1S6,  d.  (note 

(c)  Semb.  t  L«t.  1093.  Ck>m.  Dig. 
Pleader,  (3 1. 4). 

(^  Agard  ▼•  Bishop  of  Peterborough, 
l>fcr,  lt9,  b.  and  Wats.  Clerg.  Law,  8S. 

(f)  IWd. 


(/)  Semb,  Lotw.  1.  Vdag.  7,  8.  CooL 
Dig.  Pleader,  (31.4). 

(g)  Clieverton's  case,  3  Leon.  109, 
and  see  Birch  ▼.  Bp.  of  Litch6eid,  3 
Bos.  and  Pni.  444. 

(k)  Eveleigli  t.  Tnmer,  Dyer,  S99,  a. 
Moor,  867. 

-  (i>  Bp.  of  Salisbury  ▼.  Phillips,  J 
Salk.43.    Garth.  ^05,  S.  C. 

(Ic)  Ibid.    Dyer,  29,  a. 
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impwrehnpedit.  ^^  advowson,  to  present  in  his  or  her  turn ;  and  if  there  be  two, 

"'"''"**     and  they  make  such  partitioR,  each  shall  be  said  to  be  seised,  Ae 

one  of  the  one  moiety  to  present  in  the  first  turn,  the  .other  of 

f  the  other  moiety  to  present  in  the  second  turn;  in  like. manner 

if  there  he  three,  four,  or' more,  every  one  shall  be  said  to  be 

seised  of  his  or  her  part,  and  to  present  in  his  or  her  turn. 

3.  The  plaintiff  must  convey  his  title  from  the  person  who  is 
stated  to  have  been  seised  in  fee,  in  the  same  manner  as  in  other 
cases* 
Presentation.  3.  Presentation  (a)  is  the  only  actual  seisin  which  can  be  had  of 
an  advowson;  and  alleging  presentation  in  a  quareimpedit  is  equi- 
valent to  alleging  esplees  in  a  writ  of  right  (Jb)  The  plaintiff  must  ki 
all  cases  allege  apresentation,  either  by  himself^  or  by  his  ancestor, 
or  by  some  person  under  whom  he  claims,  for  to  count  of  an  estate 
and  seisin  without  a  presentation  is  bad.  (jc)  And  it  is  said  to  be 
necessary  to  allege  ^  presentation  though  the  advowson.be  vested 
in  the  patron  by  act  of  parliament*  (cf)  The  king  as  well  aa  a 
subject,  must  allege  a  presentation  (e);  but  it  is  said,  that  if  the 
king  is  entitled  to  an  advowson  by  office,  he  shall  have  a  quare 
impedit  without  a  presentation^  for  the  ofiice  puts  the  king  in 
possession  and  every  one  else  out  of  possession.  (/) 
By  whom.  The  presentation  ought  regularly  to  be  alleged  to  have  been 

by  him  in  whom  the  seisin  in  fee  is  laid,  but  a  presentation  by  a 
person  claiming  under  him,  being  in  law  a  presentation  by  him, 
will  be  sufficient.  Thus  a  presentation  by  a  grantee  of  the  nexX 
avoidance  is  sufficient,  as  if  the  plaintiff  in  his  count  state,  by  way 
of  title,  that  A.  was  seised  of  the  advowson  in  fee,  and  granted 
the  next  avoidance  to  B.,  and  afterwards  the  church  being  void, 
B.  presented,  and  so  convey  the  descent  to  himself  without 
alleging  any  presentation  by  A.  And  a  presentation  by  tenant  for 
Hfe,  in  dower,  by  the  curtesy,  for  years,  by  statute  merchant,  &c.. 


(•)  Tlie  cases  of  Stanhope  ▼.  Bp.  of 
UdcoId,  Hob.  «37,  nod  R.  ▼.  Bp.  of 
Worcester,  Vatigli.  53,  contain  almost 
the  whole  law  on  the  subject  of  alleging 
presentaiioii.  '*Hobart  and  Vaagban 
are  the  auUiors  who  have  entered  deefi^ 
est  into,  and  treat  best  of  this  subject." 
per  Ld.  Hardw.  9  Str.  lOlt. 

(6)  Tttfton  V.  Temple,  Vanghan,  8. 
R.  V.  Bp.  of  Landaff,  t  Str.  1011.  F. 
N.  B.  53  H. 


(e)  Tufton  ▼.  Temple,  Van.  7.  R.  v. 
Bp.  of  Worcester,  Vang.  57. 

(4)  Reyooldson  v.  Bp»  of  Loodoo,  3 
Lev.  436.  Com.  Dig.  Pleader,  (3  I.  ^). 
Contra,  31  £d.  4.  3  br  Watt.  Clerg. 
Law,  t48.    Jenk.  Cent.  188. 

(f)  R.  V.  Bp.  of  Landaff,  S  Str.  1011. 
(/)  «  Rol.  Ab.  378, 1.  la    Contra  I7 

Ed.  3, 10  b.  and  see  Bf  aU.  Q.  Imp.  156, 
and  Wau.  ClaiQ^.  Law,  $48. 


Of  the  Qmnt  or  Declaration^ 
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is  a  good  seidin  for  the  reverisioner.  (a)  And  in  a  quare  ingaedUt  inquanm^tdu. 
by  tenant  for  life  or  yeai^^  it  is  sufficient  if  the  plaintiff  allege  — — 
sasin  in  his  lessor^ .  the  demise  and  a  presentation  by  himself,  (b) 
A  presentation  by  lapse,  by  the  ordinary,  is  a  sufficient  seisin  (c)y 
and  so  a  presentation  by  the  father  b  sufficient  for  the  wife  of  a 
son  tenant  in  dower,  {d)  So  the  presentation  in  a  grantor  of 
an  advowson  is  sufficient  in  a  quare  impedit  brought  by  the 
purchaser,  {e) 

If  the  presentation  be  alleged  in  the  lessor  or  donor,  and  also 
in  the  lessee  or  donee,  it  is  not  double;  for  the  presentation  of  the 
lessoir  or  donor  alone  is  traversable.  (/) 

Regularly  the  last  presentation  must  be  mentioned,  and  there- 
fine,  if  the  bishop  present  by  lapse,  the  patron  in  a  quare  impe" 
A  upon  the  next  avoidance,  must  mention  that  presentation,  for 
it  is  made  in  right  of  the  patron ;  but  if  there  be  an  usurpation  on 
the  king,  a  grantee  of  the  next  avoidance  need  not  mention  that, 
but  merely  the  last  presentation  by  the  ldng(g),  for  the  king 
cannot  be  put  out  of  possession  by  an  usurpation. 

There  are  some  cases  in  which,  on  the  ground  of  necessity,  Whm  ditpetued 
the  allegalion  of  a  presentation  is  dispensed  with.  Thus,  if  a  ^^* 
man,  by  die  king's  licence,  erect  a  church,  and  is  disturbed  in 
pK9enting  to  the  same,  he  may  have  a  quare  impedit,  without 
aD^ing  any  presentation  in  his  count ;  but  he  must  shew  the 
special  matter  (A) ;  and  when  a  man  recovers  in  a  writ  of  right  of 
advowson,  he  may  present  at  the  next  avoidance,  and  if  distur- 
bed, shall  have  a  quare  impedit,  without  alleging  any  presen* 
tstion  in  himself  or  his  ancestors,  but  may  declare  npon  the 
record,  (t) 

The  want  of  alleging  a  presentation  is  cured  by  verdict,  {k) 

3.  The  declaration  must  allege  a  disturbance;    If  the  action    Disturbance. 


(«)  Conntest  of  NorthurobeiiMid^ 
fiWy  ^Rep.  97,b.  Cro.EUz.  518.  Moor, 
496,  8.  C.    2  Rol.  Ab.  377, 1.  2$,  37. 

(i)  PulmeflT.  Bp.  ofPeterb.  1  Leoo. 
230.    Com.  "Dig.  Pleader,  (3 1.  5). 

(c)  2  RoL  Ab.  377,  1. 3. 

(^  S  Rol.  Ab.  378,  1.  5. 

(#)  S  last.  356.  WaUi.  CI.  Law,  949. 
S  RoL  Ab.  378,  1.  47.  Ante,  p.  27. 

(/)  Nofthomberlaod't  case,  5  Rep* 
98,  a.  Cro.  EUi.  518.  Moor,  455.  8.  C. 
Mt  ace  Jeok.  Cent  188. 


(g)  Anon.  3  Leon.  17.  Hob.  140. 
thrrdu  ftreietitmewt  is  a  good  plea  in 
abatement.  See  pti,  tiUe  **  Pleas  in 
Abatement,"  p.  207. 

(A)  F.  N.  B,  33  H.  Wats.  Cler.  Law, 
248.    Jenk.  C^nt.  188. 

(0  FiU.  Ab.  Qnare  Imp.  171.  2Rol. 
Ab.  378,  ).  20.  F.  N.  B.  36  A.  Br. 
Qoare  Imp.  142  ',  bnt  it  is  said  in  F.  N. 
B.  S3 1,  tiiat  the  presentation  may  be 
alleged  in  the  reco?eree. 

(k)  R.  T.  B.  of  Landaffy  2  Str.  1006. 
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Of  Real  Actions. 


In  waste. 


hL^nartimpediL  be  brought  by  all  executor  or  administrator,  on  an  avoidance  in 
'  the  tfane  of  his  testator  or  intestate,  it  is  sufficient  to  allege  a 

disturbance  in  the  lifetime  of  the  testator  or  intestate,  but  it 
must  not  be  alleged  in  reiardatione  exectUionis  tesiamenii,  (a) 

In  sevehil  cases  where  the  writ  is  general,  that  the  defendant 
permit  the  plaintiff  to  present  to  the  church,  the  declaration  may 
be  special,  as  to  present  every  third  turn.  (6) 
Amending.         The  court  will  allow  the  plaintiff  to  amend  his  declaration  in 
quare  impedit^  upon  payment  of  costs,  (c) 

The  cause  of  action  in  waste  is  the  injury  supposed  to  be 
done  to  the  jdaintiff's  inheritance,  and  it  is  therefore  necessary 
that  he  should  in  his  declaration  properly  entitle  himself  to  the 
inheritance.  Thus,  if  he  counts  upon  a  lease  by  himself,  he 
must  shew  his  seisin  in  fee,  and  the  demise  to  the'^'defenidaiit  (^); 
or  if  upon  a  lease  by  his  ancestor,  that  ancestor's  seisin,  the  de« 
mise  to  the  defendant,  and  the  descent  to  himself  (e) ;  so,  if  the 
plaintiff  clauns  by  fine  or  recovery,  he  must  plead  such  fine  or 
recovery,  and  shew  the  uses  of  it  (/) ;  but  the  plaintiff  need  not 
name  himself  assignee,  if  he  sets  out  his  title  specially,  {g)  If  the 
plaintiff  claims  as  assignee  of  the  reversion,  he  must  shew  his 
title  by  grant  or  devise.  (A)  If  the  plaintiffs  sue  as  parceners 
or  jointenants,  the  dedaration  should  shew  them  t6  be  so  (t) ; 
so  if  the  plaintiff  sues  as  rector  in  jure  eeclesue.  (k)  If  husband 
and  wife,  in  right  of  the  wife,  bring  the-  action,  the  declaration 
must  state  the  reversion  to  be  in  them  both ;  namely,  that  they 
are  seised  of  the  said  reversion  in  their  demesne  as  of  fee,  in  right 
of  the  wife.  (I)  Where  the  plaintiff  counted  upon  a  feoffinent 
to  A.  to  the  use  of,  &c.  (alleging  uses  of  the  inheritance)  it  was 
held  sufficient  without  saying  that  the  feoffinent  was  to  A.  and 
his  heirs,  (m)    And  it  was  held  by  two  judges,  that  the  words 


(«)  Sav.  95.  1  Liitw.  2.  1  Leon.  205. 
Com.  Dig.  Pleader,  (S  1. 6).  As  to  dis- 
turbance, see  ante,  p.  100. 

(6)  Windham  ▼.  Bp.  of  Norwich,  1 
Brownl.  165,  and  see -axle,  p.  17,  and 
Watt.  Clerg.  Law,  253, 270. 

(c)  Reppin^toB  v.  Tamworth  School, 
2WIU.  118. 

(d)  Ewer  ▼.  Moile,  Yelv.  140.  Coin. 
Dig.  Pleader,  (S  O.  2).  2  Saund.  235, 
(Dote  2). 

(tf)  Co.  Eot.  708,  b. 


(/)  Co. Eut.  701,  a.  Win.  £Dt.  1025. 
(1139).  2Lntw.  1542. 

(g)  2RoI.Ab.83l,  1.46. 

(A)  Greene  v.  Cole,  2  SauDd.  234. 
2  Lutw.  1543.  Co.  Eol.  692, 693.  Cro. 
Elis.  64. 

(t)  Win.  Ent.  1049,  (1163). 

{k)  Ibid.  1047,  (1161)* 

(0  Earl  of  Cbumckard  .  ▼.  Sidoey, 
Hob.  1. 

(m)  Skeat  ▼.  Oxenbridge,  Hob,  84. 
2  RoL  Ab.  832, 1.  40. 
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"  to  the  disinlieriliDg/'  after  verdict,  care  die  want  of  stating  the      in  waste. 

qaantity  of  estate,  of  which  the  plaintiff  was  seised,  the  decla-    ""'T""'* 

rmtion  only  aQeging  'that  the  plaintiff  was  seised,  without  shewing 

of  whatestate  (a),  but  thi&  opinion  has  been  doubted,  (b)  It  is  also 

held,  that  though  the  writ  is  general  ''whose  heir  he  is,"  which 

primA  facie  imports  a  descent  in  fee,  yet  it  is  no  variance  to 

state  in  the  declaration  a  special  inheritance  in  tail  (e),  and  if  the 

plaintiff  shews  a  fine  to  the  use  of  B.for  life,  remainder  to  A. 

and  the  heirs  of  his  body,  remainder  to  the  plaintiff  in  fee,  and 

that  A.  died,  per  quod  'B.  was  seised  for  life,  remainder  to  the 

plaintiff  in  fee;  and  that  B.  committed  waste  to  his  disherison, 

this  supplies  the  omission, '  that  A.  died  without  issue,  (d)  Where 

the  tenant  holds  for  half  a  year  only,  the  writ  runs,  '^  which  he 

holds  for  term  of  years,"  but  the  plaintiff  must  declare  specially 

according  to  his  case.(^) 

The  declaration  miist  assign  the  waste  conformably  to  the  wril^ 
and  if  the  writ  is  for  waste  in  land,  and  it  is  assigned  in  cutting 
wcK)d,  this  is  bad(y*),  and  it  must  particularise  the  quantity  and 
quality  of  the  waste ;  though,  to  maintain  the  action,  the  plaintiff 
is  not  bound  to  prove  the  whole  waste  laid,  but  shall  recover 
pro  tanio  (g) ;  therefore,  where  the  waste  complained  of  is  in 
cutting  trees,  and  the  felling  of  each  tree  would  in  itself  be 
waste,  it  seems  the  declaration  must  shew  the  number  of  the 
trees  (A);  but  where  the  action  is  brought  for  waste  in  trees, 
where  the  cutting  of  each  particular  tree  would  not  in  itself  be 
waste,  but  the  quantity  <^ut  makes  it  so,  the  declaration  must  be 
so  many  loads  (i) ;  so  if  waste '  is  assigned  in  houses,  the  decla- 
ration must  shew  the  particular  defects,  {k)  But  it  is  sufficient  to 
assign  waste  directly,  without  shewing  the  particular  manner  in 
wiiach  it  was  committed,  thus  if  the  waste  .was  committed  by  a 
itrangmr^  it  is  sufficient  to  say  that  the  defendant  committed  waste 
in  cmtting,  without  saying,  in  permitting  the  stranger  (/);  or  if  it 
is  for  destroying  germins,  it  is  sufficient  to  say  that  he  destroyed 
the   germins  generally,   without  saying  that  he  suffered  the 

<«)  Atton  T.  Whetenall,  Cro.  Elis.  ST.     (3  0. 4.)    (C.  13). 

(fr)  By  Sergt.  WilliamB,  2  $taitid.  255,         (g)  Com.  Dig.  Pleader,  (3  0. 5).  2 


<f ).  Sannd.  S35,  a,  note  ($) 
<«>  Lewknor  ¥.  Ford,  1  Leon.  48.  (h)  2  Rol.  Ab.  832, 1.  48. 

<0  Stonehoiue  v.  Corbet,  Cro.'Car.         (i)  2  Rol.  Ab.  832, 1.  63; 
40O.  (k)  Com.  Dig.  Pleader,  (3  0.*5) 

<e)  Co.  lift.  54,  b.  (1)  >  Rol.  Ab.  833,  1.7. 

</)  Moor,  73.  Com.  Dig.  Pleader, 
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la  waste. 


In  paititioii* 


In  UNirmntia 


Of  Real  AcHans. 

hedges  of  the  wood  t6  be  neglected ;  whereby  cattle  enteied  and 
eat  the  genuins.  (a) 

The  declaration  must  be  ad  ex/ueredationem,  of  the  plain- 
tiff  (6)9  and  if  the  writ  be  brought  by  husband  and  wife,  seised 
in  right  of  the  wife,  it  shall  be  ad  exhceredaiionem  of  the 
wife«(c) 

Where  the  Writ  of  partition  is  brought  between  coparceners 
&c  jointenants,  the  declaration  must  shew  how  they  are  copar- 
ceners or  jointeHantSy  but  not  so  if  it  be  between  tenants  in  com- 
mon^  for  they  daim  by  several  titles^  and  the  one  is  not  conusant 
of  the  other's  title(d) ;  so  a  declaration,  which  shews  that  the 
estate  was  the  inheritance  of  the  common  ancestor  in  tail,  is  suf- 
ficient without  saying  how  the  estate  tail  commenced  («);  but 
where  the  declaration  unnecessarily  states  a  wrong  title,  as  a  seisin 
in  fee,  when  it  was  in  fisu^t  only  a  seisin  in  tail,  the  writ  may  be 
abated.  (/) 

The  court  will  perinit  the  declaration  in  a  writ  of  partition  to 
be  amended,  by  striking  out  an  erroneous  description  of  the 
quality  of  the  states  conveyed  to  the  different  parties,  (g*) 

The  Qoufit  in  toarrantia  charUs  must  shewthe  specialty  of  the 
warranty  and  the  lien  (A),  that  is,  it  must  shew  the  deed  by  which 
the  warranty  is  created,  and  in  what  manner  the  plaintiff  is  en- 
titled to  take  advantage  of  the  Uen,  or  obligation  to  warrant. 
The  count  concludes  to  the  damage  of  the  plaintiff  though 
the  action  be  brought  quia  timet,  in  which  case  no  damages  are 
recoverable.  (J) 


With  regard  to  other  real  actions  of  less  importance,  it 
be  sufficient  to  mention  where  the  form  of  the  count  may  be 
found.  (^) 


(«)  2  R0I.  Ab.  835, 1. 5. 

(6)  Com.  Dig.  Pleader*  (S  0. 6). 

(c)  S  RoL  Ab.  83f ,  L  15,  90. 

(^  Yate  V.  Windham,  Cro.  Ellx.  64. 
Com.  Dig.  Pleader,  (C.  34.)  (3  F.  s). 
AnUf  p.  131.  For  Uie  form  of  the  coDOt 
in  partition,  see  Rait.  Ent.  454,  b.  Co. 
Eot.  409,  b.  &c.  3  Ch.  PI.  670. 

(«)  Haward  ▼.  Dnke  of  Saffolk, 
Dyer,  79,  b.  Com.  Dig.  fdnmps 


(/)  Moor  ▼.  Ondow,  Cro.  Elis.  7€0. 

(g)  Baker  ▼.  Daniel,  6  Taunt.  195. 
iMarrii.  537.  S.C. 

(h)  Roll  ▼•  Osbom,  Hob.  SI.  Com. 
Dig.  Pleader,  (3  N.  3). 

(t)  lb,  S3.  For  the  forms  of  dednm- 
tions  in  War.  Char,  see  Rait.  Ent.  396, 
b.  &c. 

(k)  For  the  varioos  wrili  of  entry, 
see  aa/c,  p.  18S,  note  (6). 


Of  the  CoUni  or  Declaration. 

[a),  Coiinage  {b),  CessavU  (e),  Darrein  presentment  (d), 
Bsirepement  (e\  Mesne  (fj,  Ne  injuste  vexes  (g\  Nuper  obiU{h), 
Assise  of  nuisaiice(t)9  QMiare  ejecit  infra  terminum  (k\  Quod  ei 
deforceai  {t).  Quod  permittat{m),  Quo  Jure  {n)^  RationabiKbus 
dn9isis{o),  Seeia  ad  molendinum{p\  Juris  utrum{q)y  Escheat  (r)^ 
Qmojure  (#)• 
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<«)  Bait.Ent.  S8,b.  Lilly's  £ot.  9t. 
(h)  RmC.  Ent  t9,  b.   Heme*!  Plea- 


(c)  Batt  Eat  tlO,  b. 
<^  Rait.  Eat.  144,  a. 
(c)  JRast.  Ent  917,  a.  Heme's  Plea- 
r,  47r. 

(/)  Rait.  Bat.  4SS,  a.  Heme's  Plea- 
Aer^STT. 

<^)  Bast.  IBmX.  437,  b. 

(A)  Rest  Eat. 440,  b.  Co.Eat.407,a. 

(O  R«t.Ent.441,a. 


(k)  Rest.  Ent  496,  a. 

(I)  Rast.  Ent.  537,  a.  Co.  Ent  5tl,  b. 
Heme's  Pleader,  640,  b. 

(m)  Rast.  Eat  598,  b.  Ca.  Ent.  5t6, 
b.  Heme's  Pleader,  641,>b. 

(n)  Rast.  Ent.  599,  a. 

(o)  Rast.  Ent  541,  a. 

(p)Ra8tiEnt591,b.  Go.£nt461,a. 

(q)  Co.  Eot.  999,  b. 

(r)  Rast.  Ent  914^  a.  Heme's  Plea* 
der,  479. 

(«)  Heme's  Pleader,  699,  b. 


I 
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Of  Pleas  in  Abatement. 


Nob  tenure. 


General. 


When  he  who  is  made  tenant  in  a  real  action  is  not  in  fact  the 
tenant  of  the  freehold^  he  may  plead  non  tenure,  in  abatement. 
This  plea  is  either  general  or  special,  and  is  pleaded  either  to 
the  whole  or  part  of  the  land  demanded,  (a)  The  plea  of  non 
tenure,  though  usually  called  a  plea  in  abatement,  concluding 
with  praying  judgment  of  the  writ^  is  not  strictly  so,  though  a  di- 
latory, £br  it  does  qot  give  the  demandant  a  better  writ.  (&) 

In  a  general  plea  of  non  tenure  the  tenant  says,  that  he  was 
not  tenant' of  liie  freehold  of  the  land  or  rent  demanded,  on  the 
day  of  the  writ  purchased,  or  ever  after  (c),  and  it  is  not  suf- 
ficient to  say,  that  he  was  not  tenant,  at  the  time  of  the  purchase 
of  the  writ,  or  of  the  summons,  because,  if  not  tenant  at  that 
time,  yet,  if  he  should  purchase  pendente  brevi,  it  will  make  the 
writ  good,  (d)  But,  in  a  writ  of  intrusion,  it  appears,  that  the 
tenant  may  plead,  that  such  a  one  died  seised,  and  that  the 
lands  descended  to  him,  pending  the  writ,  with  a  traverse  that 
he  was  tenant  at  the  time  of  the  writ  brought,  not  saying  at  any 
time  after  {e),  for  this  plea  shews  that  the  tenant  was  not  an  in- 
truder at  the  time  of  the  action  being  brought. 

In  a  plea  of  general  non  tenure  the  tenant  need  not  shew  who 
is  tenant,  for  he  is  brought  into  court  to  answer  a  demand  which 
he  seems  to  be  in  no  way  privy  to,  but  utterly  disclaims  (y^; 
and,  if  the  tenant  plead  non  tenure,  and  that  such  a  one  is  te- 
nant, the  plea  b  good,  though  the  person  alleged  be  not  te- 
nant, {g)  If  the  defendant  has  made  a  feoffment  before  the  ac- 
tion, with  intent  to  defraud  the  demandant,  this  feoffment  is  void. 


(a)  Com.  Dig.  Abatement,  (F.  14). 
Booth,  fS.  Bracton,  431.  Doctr.  PI. 
4. 

(b)  t  Sannd.  44,  b.  (note). 

(c)  Br.  Ab.  Non  Ten.  25.  Booth, 
28.  Thel.  Dig.  1.  11,  c.  28.  Rast. 
£nt.440. 

(d)  Thel.  Dig.  1. 11,  c.  23,  s.  10.  K 
16,  c.  3,  s.  1,  2.    Br.  Ab.  Brief,  46. 


(e)  Rast.  Ent  416,  a.  In  the  repli- 
cation the  dehandant  passes  by  the  te- 
nant's traverse,  and  traverses  the  dying 
seised.    Ibtd,  Booth,  184. 

(f)  Fowie  ▼.  Doble,  1  Mod.  181. 
Gilb.  Hut.  C.  B.  250.  TheL  Dig.  1. 11, 
c.  22,  s.  4. 

(f )  Dal.  101. 
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and  iEq  demandaxity  upon  issue  qnthe  pieajof  non  tenure,  shaU 
have  a  verdicts  (a)  .:^       .  .  . 

A  plea  of  special  non,  tenure  is  of  several  kinds,  as  where  the 
tenant  daims  some  interest,  but  not  a  freehold  .in  the  land,  and 
allies  that  he  has  coqunon,  and  put  his  cattle  into  the  land,  as 
in  his  conun'on,  without  this  that  he  has  any  other  possession, 
and  that  such  a  one  is  tenant  of  the  freehold  (£),  or  that  he 
holds  only  for  years,  by  statute  merchant,  elegit,  &c.,  and  that 
iuek  a  one  is  tenant  of  the  freehold»(e)     So  the  tenant  may 
'  plead  non  tenure  to  part  of  th&  tand  demanded,  shewing  who  is 
tenant,  {d)    At  common  law,  non  tenure  as  to  parcel  of  the  land 
abated  the  whole  writ,  but  by  the  statute  25  £d»  3,  c.  16,  no 
writ  shdl  be  abated  but. for  the  quantity,  of  the  non  tenure^ which 
is  alleged  (e)  f  and,  if  an  action  be  brought  for  lands.  lying  in 
different  vills,  it  is  sufficient  to  plead  non  tenure  to  one  hi|ndred 
acres,  without  shewing  in  which  vill  they  lie^i^f)    If  the.  thing 
demanded  be  entire  as  a  manor,  and  not  several,  as  sot  many 
acres,  non  tenure  of  parcel  shall. abate  the  whole  writ  even  sinee 
t^e  statute  of  £d.  8  ig%  and  so  in  a.  writ  of  eessamt  non  tenure 
<^  parcel  will  abate  the  whole  wril,  for  the  tenant  cannot  teader 
the  arrearages  for  the  whole  demands  (A) 

With  regard  to  the  actions  in  which  nrni:  tenuve  can  bo  pleads 
ed,  it  may  be  pleaded  generally  in  all  actkmB  in  which  land  or 
rent  is  demanded,  but,  in  pleading  non  tenure,  where  r^t  is  dei- 
manded,  the  tenant  must  say,  that  he  is.  neither  pernor  of  the 
rent,  nor  tenant  of  the  land  out  of  which,  &ei(») 

In  waste  non  tenure  is  not  a  good-plea,  because  the  action  lies 
against  the  tenant  who  committed  the  waste,  although  he  has  as* 
ngned  his  estate  {k\  but  tenant  for  life  or -years  may  plead  the 
awgnment  in  bar,  averring  that  no  waste  was  committed  before 
the' assignment.  (Q 


(■)  Leonard  v.  Bacon,  Cro.  Eliz.  SSS. 
ltd. 

(I)  TUel.  D«g.  1. 11,  c.  tS,  8. 41. 

(c)  iM.  •..  48,  bot  teDBDt  at  will 
ple^  general  dod  tennre.    JUd. 

(^  Br.  Ab.  Nod  Teanre,  5, 5<*  Fowle 
▼.  Dobk,  1  Mod.  1,81. .  OUb.  Hist.  C. 
B.  t51. 

(4)  Br.  Noa  Tenure,  55.  1 .  Mod. 
lat.  Beg.  Br.  tS8,  b.  OUb.  Hist.  C. 
B.  tM.    Thel.  Dig.  1. 11,  c.  tS. 

</)  Fowle  ▼.  Doble,  1  Mod.  181. 


(jg)  P.  Bromley^C.J.,inFiilmer8toBe 
▼. Steward,. Plowd;  lU9,,b.  Stradliug 
▼.  Morgan,  tMd,  tO|^,  a.  Thel.  Dig. 
I.  8,  e.  22,  ft.  S5.  Jenk.  Cent.  15. 
.  (Jk)  Br.  Ab.  Non  Tenure,  44. .  Tbal. 
Pig.  1. 11,  c.  25,  a.  29.  •  '. 

(i)  Thel.  Dig.  1. 11,  .€.  22,  s.  44. 
.  Qt)  Br.  Ab.  Non  Tenure,  71,m  Thel. 
Dig.  L  11,  c.  22,  a.  5.  AnUy  p..  123. 

(I)  Co.  £nt.  697,  b,  and  see^iNM^,  in 
«<  Pleas  in  Bar." 


Non  tenure. 


Special. 


In  what  ac- 
tions. 
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Non  toDiire.        In  attaint^  it  is  said^  diat  generally  non  tenure  cannot  be 

* pleaded  (a),  but  it  seems,  that  this  must  be  confined  to  cases 

where  the  party  pleading  it  was  privy  to  the  first  record.  (6) 

in  an  action  of  deceit  non  tenure  is  no  plea,  because  the  writ 
may  be  brought  against  the  person  who  deceitfully  recovered, 
without  joining  the  terre-tenants,  who  may  be  brought  in  by  scire 
facias  {c\  and  for  the  same  reason  non  tenure  is  no  plea  in  a 
writ  of  error,  {d) 

It  seems,  that  injpo^  disseisin^  non  tenure  is  no  plea,  for  that 
action  may  be  maintained  against  a  post  disseisor,  though  he  be 
not  tenant  of  the  land,  (e) 

In  an  assise  of  darrein  presetdmeni  non  tenure  is  no  plea.  (J) 

In  writs  which  are  founded  upon  privity  of  blood,  and  brought 

by  one  heir  against  another,  as  a  writ  of  right  de  rationcMH 

parte  {g),  and  a  writ  of  nuper  obOi  (A),  non  tenure  cannot  be 

'  pleaded.    If  the  tenants  are  not  in  &ct  co-heirs,  they  ought  to 

"^  disclaim  in  blood,  and  so  abate  the  writ  (s),  but,  if  they  are  co-* 

lieirs,  they  are  the  proper  tenants  to  the  demandant's  writ. 

In  a  scire  facias,  to  have  execution,  or  to  warn  the  terre-te- 
nants in  real  actions,  general  nontenure  appears  to  be  in  no  case 
a  good  plea  {k),  for,  if  pleaded,  it  seems  that  the  demandant 
may  liave  judgment,  suo  periculo,  and  execution  (1),  but  it  seems, 
liiat  a  special  non  tenure  may  be  pleaded  by  a  tenant  who  was 
not  party  to  the  first  recovery.  Thus  the  tenant  in  a  scire 
facias  may  plead  that  A.,  the  tenant  in  the  former  suit,  beinjf 
seised  in  fee,  leased  to  him  for  years  llie  land  in  the  scire  fadas 
mentioned,  for  A.  may  have  a  release  which  the  lessee  for  years 
cannot  have  (f»),  but,  in  a  scire  facias,  upon  error  to  reverse  a 
common  recovery,  a  plea  of  non  tenure,  and  that  certain  persons 
were  terre-tenants,  was  held  31  on  demurrer,  (n) 

(a)  Com.  Dig.  Abatemeot,  (F.  14).  (A)  F.  N.  B.  t97  D  F.    Tbel.  Dig. 

(6)  Br.  Ab.  Non  Ternire,  1,  6,  16,  1.  li,  c.  ts,  •.  14,  confra. 
41.    niel.  Dig.  1. 11,  c.  ttf  B.  17.  (t)  Tliel.  Dig.  I.  ll,  e.  S4,  b.  7. 

(c)Tbe1.  Dig.  1.  11,  c.  tt,  a.  SS;        \k)  Br.  Ab.  &t.  >a.  107.    Tbel.Dis. 

Fits.  Ab.  Deceit,  8.  Aide,  p.  187.  L 11,  c.  f  S,  a.  f5,  bat  see  Bacon's  Kh^ 

(d)  Br.  Ab.  Non  Tenure,  S7, 4f,  bat  Sevrtfaciu,  (E).    i  Salk.  601. 
•ee  Br.  Ab.  Error,  97,  that  this  onhf  ap-        (I)  Rast.  Ent.  S79,  a.    Tbel.  Dig.  L 

plies  to  the  party  to  the  former  action,  11,  c.  St,  s.  t5.    Br.  Ab.  Non.  Ten. 

or  hb  heir,  fuare^  19.    Sd.  fa.  84.    Jenk.  Cent.  ^5. 

(«)  F.  N.  B.  191  A.    Itiel.  Dig.  1.        (m)  Jenk.  Cent.  1.%.     Br.  Ab.  NoH 

11,  c.  ft,  8.  S9.  f ennre,  43,  48.     8ei.  fa,  107,   108. 

(/)  Tbel.  Dig.  1. 11,  c.  n,  s.  S4.  Kempe  ▼.  Lawrence,  Owen,  ISi. 

(g)  TheL  Dig.  1. 11,  c.  tt,  s.  40.  F.        (a)  Hall  t.  Woodcock,  1  Bitrr.  d60. 
N.  B.  9  O. 


Of  Pleas  in  Abatement.  193 

Where  one  defei^dant  j^leiuls  non  tenure,  and  the  other  takes  Non  tenure. 
die  tetire  tenancy  upon  hunself^  the  demandant  need  not  reply  — — 
to  the  plea  of  non  tenure,  tipon  which  no  judgment  is  given  (a); 
and,  in  dower,  if  the  tenant  pleads  non  tenure  as  to  parcel^  and  is 
-ready  to  render  the  remainder,  the  plaintiff  has  an  election  to 
hare  judgment  of  the  part  confessed,  and  to  waive  the  remain- 
der, or  to  maintain  her  writ  for  the  whole*  (Jb) 

With  regard  to  the  time  within  which  non  tenure  must  be  when  pleaded. 
pleaded,  it  is  to  be  observed,  that  as  it  is  a  plea'  in  abatement,  it 
cannot  be  pleaded  after  a  general  imparlance  (c) ;  nor  6an  it  be 
pleaded  after  the  tenant  has  acknowledged  himself  to  be  tenant, 
as  by  waging  his  law  of 'non  summons,  (d) 

The  usual  replication  to  a  plea  of  non  teniire  is,  that  the  defen-  Replication. 
dant  was  tenant  as  the  writ  supposes  {e\  or  the  demandant  may 
reply,  that  the  tenant  has  made  a  feoffment  to  persons  unknown^ 
to  d^raud  him,  &c.  averring  that  he  takes  the  profits ;  and  the 
pernancy  of  the  profits^  and  not  the  feoffment,  is  traversable.  (/) 
Upon  a  plea  of  non  tenure,  even  in  actions  where  no  damages 
are  recoverable,  as  in  formedon,  the  demandant  may  reply,  and 
maintain  his  writ,  for  the  writ  does  not  immediately  abate  by 
this  plea,  as  by  a  plea  of  disclaimer,  (jg)  Upon  a  plea  of  non 
lenorej  judgment  for  the  tenant  is,  that  he  go  quit.  (M 


The  plea  of  disclaimer  is  very  analogous  to  that  of  non  tenure.     Biflclaimer. 

In  real  actions,  where  no  damages  are  recoverable,  but  the  free-     

hold  alone  is  in  question,  if  the  defendant  disclaims  the  tenancy, 
the  writ  abates,  and  judgment  is  given,  that  the  tenant  go  with- 
out day,  but  the  demandant,  after  this  judgment  given,  may 
enter  into  the  tenements  demanded.  The  demandant  thus  ob- 
tains the  effect  of  his  suit,  and  it  is  obviously  unnecessary  to 
carry  on  the  proceedings  further,  (i)    But,  iix  actions  where  da- 

(«)  Tbel.  Dig.  L  11,  c.  S3,  ••  45.  4S.    Ast.  Ent.  10.    1  Latw.  3%. 
Cmi.  Dig.  AlMtem.  (F.  14).  (/)  Br.  Ab.  Peremptory,  40.    Par* 

(Jb)  TbeL  Dig.  1. 11,  e.  33,  s.  9.  nonr,  18. 

(c)  Hetley,  143.    Barrow  v.  Hogget,         (g)  Hnnlock  ▼.  Petre,  3  Le?.  330. 

alitv.  fiS.    Dyer,  310,  b.    Per  Dyer,  '  (A)  Com.  Dig.  Abate.  (F.  14).    Co. 

r,  33.  CMrtra,  Tbel.  Dig.  I.  14,  c.  Litt.  336,  b. 


t,  •.  IS.  (t)  Litt.  R.  691.     Cq.  Litt.  363,  b. 

<^  Br.  Ab.  Non  Ten.  4.  Eitoppel,  fbeL  Dig.  1. 11,  c.  34.  Gilb.  Hist.  C. 
179  b«t  see  Estop.  54,  and  Non  Ten.     B.  349.  Com.  Dig.  Abatement,(F.  15). 

Br.  Ab.  Disclaimer,  17. 

O)  Br.  Ab.  Maintenance  de  Brief, 
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mages  are  recoverable^  there  the  demandant  may^  reply  and 
maintain  his  writ,  for  die  sake  of  the  damages^  or,  if  he  please, 
he  may  pray  judgment,  and  enter  (a),  and  a  plea  of  AOn  tenure, 
with  a  (^sclaimer,  is  the  same  in  effect  as  a  disclaimer.  (&) 

In  a  cessavity  it  is  said,  that  the  tenant  cannot  discbum,  but  he 
may  plead  that  he  does  not  hold  of  the  demandant  (c),  so  in  a 
per  qu€B  servitia,  the  tenant  cannot  disclaim  to  hold  of  the  co- 
nusor, {d)  In  a  nuper  obiitf  if  the  tenant  disclaims  in  the  blood, 
the  writ  shall  abate,  but,  if  the  tenant  says,  that  he  claims  not  by 
descent  but  by  purchase,  the  demandant  may  reply  and  maintain 
his  writ,  (fi)  In  a  writ  de  cansueiudinibus  et  sdrritUsj  if  the 
tenant  disclaims,  and  the  writ  abates,  the  demandant  may  have 
a  writ  of  right  sur  disclaimer  (/),  and  in  a  quare  impedU,  if  the 
defendant  disclaims,  the  plaintiff  may  haye-  a  writ  to  the  bi- 
shop«(^) 

No  one  who  is  not  charged  as  terre-tenant  can  disclaim  (A),  nor 
can  the  husband  for  his  wife,  nor  can  an  infant  discbim.  (i)  In 
a  writ  against  two  jointenants,  if  one  disclaims,  the  whole  vests 
in  the  other,  for  the  disclaimer  is  a  disagreement  to  the  purchase 
upoki  record  (i).  Li  fbrmedon  against  two,  if  one  disclaims, 
and  the  other  makes  default  after  default,  the  demandant  shall 
recover  the  whole  against  him  who  made  default,  nor  can  the 
other  tenant,  where  one  disclaims,  plead  to  the  whole,  without 
taking  upon  himself  the  entire  tenancy.  (I)  .  When  one  tenant 
disclaims,  and  the  other  pleads  non  tenure,  as  the  tenancy  can- 
not vest  in  him  who  has  pleaded  non  tenure,  judgment  must  be, 
that  the  demandant  take  nothing  by  his  writ,  after  which  he 
may  enter,  (m)  It  is  said,  that  in  a  writ  against  two,  if  one  dis- 
claims, the  other  cannot  afterwards  disclaim,  for  the  tenancy 
cannot  vest  in  nobody  (n),  but  this  reason  would  prevent  a  dis- 


(a)  Co.  Litt.  S69,  b. 
Ik)  Hanlock  v.  Petre,  3  Le?.  SSO. 
(e)  Tbel.  Dig.  1. 11,  c.  34,  s.  3.   Br. 
Ab.  DiBci.  36. 

(d)  Tbel.  Dig.  1. 11,  c.  34,  1. 11,  for 
the  laodft  in  this  action  are  not  to  be  re- 
covered, and  therefore,  on  disclaimer, 
the  plaintiff  coald  not  enter. 

(e)  Br.  Ab.  Disci.  96.  Thel.  Dig. 
1.  11,  c.  34,  s.  7. 

(f)  Thel.  Dig.  I.  11,  c.  34,  s.  2. 


(g)  Vide  vifira  in  Pleas  in  bar  in  Qu. 
Imp, 

(A)  11  H.  7,  14. 

(0  Thel.  Dig.  1.  11,  c.  34,  a.  20. 

(J(e)-Thel.  Dig.  I.  c.  34,  s.  14.  Town- 
son  ▼.  Tickell,  3  B.  and  A.  31. 

(0  Thel.  Dig.  1. 11,  c.  34|  s.  16. 

(m)  Thel.  Dig.  I.  11,  c.  34,  s.  17. 
Hnnlock  ▼•  Petre,  3  Lev.  330.  Br. 
Ab.  Disci.  17. 

(a)  Thel.  Dig.  1. 11,  c.  34,  8. 15. 
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duner  where  there  is  only  a  single  tenant,  and  moreover,  the    Diiciaimer. 


vests  the  freehold  in  the  demandant*  (a)  The  entry 
of  the  demandant  after  judgment  upon  a  disclaimer  will  make 
a  roBiitter*  (b)  If  tenant  for  life  disclaims  and  dies,  the  entry  of 
the  xeveraioner  is  not  taken  away,  (c) 


When  a  tenant  pleads  entire  tenancy,  although  he  thus  takes  Entire  tenancy^ 
upon  himself  the  freehold  of  the  whole  of  the  lands  demanded, 
yet  it  is  a  good  plea  in  abatement ;  and  the  reason,  says  C.  B. 
Crilbert  is,  because  he  cannot  dereign,  or  take  advantage  of  his 
tide  to  the  freehold,  in  any  other  manner  than  as  he  then  holds 
it.  Hence  also  it  is,  that  in  such  pleas  the  tenant  must  either 
shew  a  title  or  vouch  over,  as  well  as  plead  to  the  writ^  because 
the  tenant  does  not  shew  the  necessity  he  has  to  use  such  plea, 
unless  he  pleads  over;  and  he  shall  not  merely  answer  the  de- 
mand of  the  plaintiff^  without  shewing  such  necessity,  since  the 
niere  shcfwfaig  that  he  holds  in  another  manner  would  not  be  suf- 
fident  to  compel  the  plaintiff  to  begin  again  his  demand,  to  lands 
which  the  defendant  confesses  he  holds,  (d)  In  a  plea  of  entire 
tenancy  therefore,  the  form  is  to  plead  the  matter  in  abatement 
of  the  writ,  and  afterwards  to  state  the  matter  in  bar  or  to 
voochy  and  it  seems  to  be  improper  to  conclude  the  matter  in 
abatement  with  a  prayer  of  judgment  of  the  writ,  {e)  Where 
two  tenants  plead  entire  or  several  tenancy,  and  conclude  with 
matter  in  bar,  or  with  voucher,  as  they  ought,  the  demandant 
must  take  issue  on  the  entire  or  several  tenancy,  and  must  not 
plead  to  the  matter  in  bar  or  the  voucher,  otherwise  the  writ 
win  abate  (X^;  but,  where  one  tenant  takes  the  entire  tenancy 
upon  himself,  and  the  other  pleads  non  tenure,  or  says  nothing, 
the  demandant  cannot  be  compelled  to  maintain  his  writ  against 
tlie  latter,  for  it  is  sufficient  if  there  is  one  tenant  to  the 


(«)  Br.  Ab.  Umcl.  IS,  quttrt  before     Dig.  t.  11,  c.  SI,  i.  iO.    Br.  Ab.  Sev. 

Ten.  16,  bntin  1  Latw.  li,  the  matter 


{ky  Co.  litt.  969,  a.  in  abatement  conclades  with  a  prayer 

(O  Br.  Ab.  Dbel.  17.     Judgment,  of  Judgment  of  (he  writ,  and  see  Com. 

iSf  •  Dig.  Abatem.  (F.  IS). 

(d)  Oilb.  Hbt.  C.  B.  954.   Booth,  9S.  (/)  Thel.  Dig.  1. 16,  c.  7,  s.  55.  Fitt. 

1  L««w.  11,  If.  Ab.  Maint.  de  br.  56.    Br.  Ab.  Se?. 

(«>  Bait.  Ent.  964,  b,  965,  a.  Thel.  Ten.  16. 

O  2 
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Entire  tenancy,  writ,  (a)    In  a  writ  agaiDSt  two,  if  one  appears  at  the  return 

of  the  grand  cap6,  and  the'other  makes  default,  he  who  appean 

may  take  the  entire  tenancy  upon  himself,  and  wage  his  law  of 
non  summons  for  the  entirety,  and  the  demandant  may  take 
issue  upon  the  entire  tenancy,  but,  if  this  issue  be  found  for  the 
tenant,  he  must  still  save  his  default.  (6)  After  wager  of  law  of 
non  siunmons  in  common,  no  one  can  take  the  entire  tenancy 
upon  himself,  (c) 

In  an  action  against  several,  eadi  may  take  the  entire  tenancy 
upon  himself  {d) ;  so  one  tenant  may  take  the  entire  tenancy  upon 
himself  as  to  one  part,  and  plead  jointenancy  or  other  plea  as  to- 
another  part,  {e) 


^Several  tenancy. 


The  plea  of  several  tenancy  differs  very  little  from  that  of 
entire  tenancy.  Though  pleaded  in  abatement  it  must  still  con- 
tain matter  in  bar  or  a  voucher,  but  (he  matter  in  abatement  only 
is  traversable,  and  the  demandant  must  maintain  his  writ.  So 
it  may  be  pleaded  after  the  return  of  the  grand  cape,  but  not 
after  the  tenants  have  waged  their  law  of  non  summons  in  com- 
mon, if)  The  matter  in  bar  after  the  plea  in  abatement,  must 
furnish  a  good  bar,  and  therefore,  if  bad,  may  be  demurred  to.  {gy 

In  general,  several  tenancy  may  be  pleaded  when  several  ten- 
ants in  common  are  joined  in  one  prtscipe  quod  reddai^  or  other 
real  action.  (A)  It  seems  that  in  a  nuper  obiit  the  tenants  cannot 
plead  several  tenancy,  on  account  of  the  privity  of  blood  in  this 
action,  which  only  lies  against  coparceners  (s);  if  the  defendants 
are  in  fact  tenants  in  common,  they  ought  to  disclaim  in  the  blood, 
on  which  the  demandant's  writ  will  abate,  and  he  will  be  com- 
pelled to  sue  them  in  a  mortd  'ancestor^  in  which  action  tenancy  in 
severalty  may  be  pleaded,  {k)  But  if  the  coparceners  claim  by 
purchase,  it  is.  a  good  plea.  (Q    In  assise  of  novel  disseisin,  several 


(o)  Thcl.  D.  1. 16,  c.  7,  »•  54, 1. 11.  c. 
J«.  t.  45.    Br.  Ab.  Maint.  dc  B.  16. 

(6)  TbeUDig.  I.  11,  c  S3,  «.  4.  7. 
Rast.  Ent  t71,  a. 

(c)  Thel.  p.  1. 11,  c.  33,  •. «. 

(d)  Sav.  116.   Br.  Ab.  Maint.  de  Br. 

15. 

(e)  Thel.  D.  I.  11,  c.  33,  •.  5.  1 
Lutw.  11. 

(/)  Thel. Dig.  I.ll,c.  31.  Com.  Dig. 
Abatem.  (F.  if).  Br.  Ab.  Sev.  Ten.  16. 


(g)  It  H.  6. 4.  Fiti.  Ab.  Sev.  Ten.  19. 
Thel.  D.  1. 11,  c.  31,  s.  SO.  Com.  I>ig. 
Abatement,  (F.  11). 

(Jk)  Thel. D.I. 5, c. 3,8.1.  iliile,p.9. 

(t)  Fits.  Ab.  Nop.  Ob.  7.  F.  N.  B. 
197  F.bnt  tee  Fits.  Ab.  Sev,  Ten.  S. 
Thel.  D.  1. 11,  c.  31,  s.  S,  and  Con.  Dig. 
Abatement,  (F.  IS),  eonfrs.    < 

(fc)  16  H.  7.1. 

(0  F.N.  B.  197  P. 


Of  Plecu  in  Abatement, 


197 


tenancy  is  no  plea,  nor  in  an  attaint  ox  sdrefcuncu  founded  upon  several  tenancy. 

an  assise,  because^  in  assise,  if  one  is  found  tenant,  and  the  other ■ — 

has  nothing,  it  is  suflScient  (a);  but  in  an  assise  of  mortd* ancestor 
it  is  a  good  plea,  and  the  writ  may  abate,  but  not  when  one  tenant 
is  found  tenant  of  the  whole.  (Jb)  In  a  writ  founded  upon  disseisin, 
as  in  a  writ  of  entry  in  the  per^  several  tenancy  is  not  a  good 
plea  (e),  nor  is  it  in  a/ier  qtuB  servitia  (cQ,  nor  in  an  action  against 
husband  and  wife.(6)  In  a  cessavit  it  is  a  good  plea  in  abatement, 
that  the  tenant  holds  of  several  lords,  or  by  several  services,  or  this 
land  with  other  land,  by  the  same  services.  (/) 

It  is  said  that  where  one  tenant  pleads  several  tenancy  as  to 
parcel,  and  the  other  tenant  not,  the  writ  can  only  abate  for  that 
parcel  {g) ;  but  that  when  both  the  tenants  plead  several  tenancy 
wliidi  is  acknowledged,  the  whole  writ  shall  abato.  (A) 


ant. 


In  general,  such  matters  as  may  be  pleaded  in  abatement  to  To  the  penon 
Ae  person  of  the  plainti£^  in  personal  actions,  may  be  pleaded  of  the  demand- 
to  the  person  of  the  demandant  in  real  actions.  Thus  out- 
lawry (f),  and  attainder  {k\  are  good  pleas  in  abatement^  in  real 
actioiis.(Q  And  so  it  may  be  pleaded,  that  the  demandant  is 
jointenant  (m),  or  coparcener  (»),  with  another  not  named,  or 
that  the  demandant  is  a  feme  covert,  (o)  But  in  real  actions,  it 
cannoty  in  general,  be  pleaded  in  abatement,  as  it  may  in  perso- 
nal actions,  that  the  demandant  is  tenant  in  common  with  a 
diird  person  not  named,  {p)  Alien  born  is  a  good  plea  in  abate- 
ment in  real  actions,  {q) 


(a)  Br.  Ab.  Am.  Sll.  Se?.  Ten.  20. 
VHs.  Ab.  SeT.  Ten.  1. 6.  Thel.  Dig.  I. 
U,  e.  St,  ••  S9.    S  Leon.  S. 

(f)  fill.  Ab.Sev.  Ten.  t.  Thel.  Dig. 
Lll,c.Sl,  0.2. 

(0  t  Leon,  a* 

(^Kts.  Ab.  Ser.  Ten.  15.  Thel. 
D%.  L  U,  c  SI,  ••  5. 

(«)  liti.  Ab.  80T.  Ten.  10.  Thel. 
IMi|.Lll,c.Sl,e.lS. 

(/)  Itel.  D^.  L 11,  c.  St.    . 

(r)  TheL  Dig.  L  11,  c.  SI,  s.  tl, 
CaaklHi^  Ab.(F.  is)»1mtiee  Fitg.  Ab. 
3«v«  Tea.  17, 18.  Br.  Ab.  Sev.  Ten. 
»•    DeetPl.6. 


(k)  Thel.  Dig.  1.  11,  c.  31,  8.  7. 
Com.  Dig.Ab.(F:i2). 

(t)  Co.  liitt.  128,  b.  Outlawry  can- 
not be  pleaded  in  bar,  in  a  real  action. 

im. 

(k)  Co.  latt  ISO,  a. 

(0  Com.  Dig.  Abatem.  (B.  2, 3, 4). 

(»)  See  tade^  p.  6.  Com.  Dig.  Aba* 
tern.  (E.  9). 

(a)  See  cite,  p.  8,  and  the  distinc- 
tions. .  Com.  Dig.  Abatem.  (E.  8). 

(o)  See  whU^  p.  8. 

(p)  See  md^  p.  7. 

li)  Co  Litt.  29,  b. 
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Of  Reed  Actions, 


Non  joinder  of 
demandant. 


In  real,  lus  in  personal  action,  the  non  joinder  of  a  person  wliO 
ought  to  be  joined  as  demandant,  may  be  pleaded  in  abatement, 
but  the  omission  will  not  fiimish  a  ground  of  nonsuit  at  the  trial, 
Coparcenen.  Where  one  coparcener  sues  without  the  other,  to  whom  the 
right  has  descended  from  the  same  ancestor,  the  non  joinder 
may  be  pleaded  in  abatement,  and  so  if  two  parceners  are  dis* 
seised,  they  ought  to  join ;  but  where  they  sue  in  several  rights, 
they  ought  to  have  several  actions,  as  if  two  parceners  are  dis- 
seised and  die,  their  heirs  ought  to  sue  severally,  for  each  has  a 
several  right,  (a)  So  it  is  a  good  plea  that  land  is  departible  by 
custom  amongst  the  heirs  male,  and  that  the  demandant  has  a 
brother  not  named,  without  saying  amongst  whom  the  land  was 
parted  (6) ;  and  in  morttt ancestor ^  it  is  a  good  plea  that  the  de- 
mandant imd  tenant  are  coparceners,  (c) 

In  all  real  and  mixed  actions,  jointenants  generally  ought  to 
join,  for  they  have  but  one  joint  title,  and  one  freehold  {d)^  and, 
therefore,  if  one  jointenant  sues,  the  tenant  may  plead,  that  the 
demandant  has  nothing  except  jointly  with  such  a  one.  («) 

In  real  and  mixed  actions,  generally,  tenants  in  common  must 
sever,  because  they  have  several  freeholds,  and  claim  by  several 
titles.  (/)  But  where  an  entire  thing  is  demanded,  in  a  real  or 
mixed  action,  tiiere,  frt>m  necessity,  tenants  in  comibon  must 
join  {g)y  as  in  an  assise  for  the  service  of  a  horse,  and  in  a  quare 
impedit,  for  the  presentation  is  entire,  {h) 

In  actions  rea],  for  the  land  of  the  wife^  the  husband  and  wife 
ought  to  join  (t),  and  the  non  joinder  may  be  pleaded  in  abate- 
ment. 


Jointenancy. 


Tenante  m  com 
mon. 


Baron  and 
feme. 


Nonjoinder  of       If  a  jointenant  be  sued  alone,  in  a  real  action,  he  may  plead, 
tenant.       tiiat  he  holds  jointiy  with  such  an  one,  who  is  alive,  and  not 

jointanancy.    '"""^^  (*)»  ^^  ^^  V^  ^^V  ^  pleaded  io  parcel  of  the  land 
demanded  (/),  bat  the  writ  shall  only  abate  for  that  parcel  (m) 


(a)  Co.  litt.  164,  a.  Com.  Dig. 
Pare.  (A.  6>  Abatement,  (E»a).  Amiey 
p.  8. 

(6)  TheL  D.  1. 11,  c.  26,  s.  1,  S. 

(c)  TbeL  D.  L  11,  c.  i6^  s.  6» 

(d)  litt.  I.  311.  Co.  LitL  189,  a. 
195,  b.    Com.  Dig.  Abatement,  (E.  9). 

(e)  Thel.  Dig.  1. 11,  c..S7, 1. 15. 
(/)  Uit.  s.  511.    Co.  Utt.  195,  b. 

Curtis  V.  Brown,  t  Mod.  61. 


(g)  Co.  Litt.  195,  b.  197, «. 

(4)  Co.  Litt.  197,  b. 

ii)  Odill  V.  Tyrrell,  1  Bnbtr.  tU 
Com.  Dig.  Bar*  end  Feme,(V). 

(fc)  Com.  Dig.  Abatem.  C^.^  Oilbw 
Hist.  C.  B.  t54.  AwUy  p.  9. 

(0  Ast.  Eat  10.  '  Dal.^5. 

(»)  TbeL  Dig.  ].  11,  c.  t9.  Br.  Ab. 
Joiaten.  59, 66.  Dal.  75,  106.  Djrer, 
S91,  a. 


Of  Pleas  in  Abatement* 
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Wh^e  ap .^entire  things  however,  is  demanded,  as  a  manor,,  it  Nonjoindc 
aeenia  that  joinfeepancy.  of  parcel  will  abate  tfa§  whole  writ,  (a)  tenant. 
In  some  other  cases,  also,  jointenancy  of  parcel  will  abate  the 
whde  tFiit,  as  in  d^formedony  or  assise/for  u  rent-charge ;  because, 
m  a  rent-charge  demanded,  it  is  necessary  to  name  all  the  ten- 
aatB  of  the  land  out  of  which  the  rent  issues.  (6)  Four  tenants 
caoDpfc  plead  that  two  of  th^m  are  jointenants  with  A*  and  B. 
not  named*  (c)  If  A.  plead  j<Miite.nancy  with  B.,  whereby  the 
writ  abates,  tp  another  ^rit  against  A«  and  B.,  they  may  plead 
jointenancy  with  D«  (^  And  a  man  may  plead  jointenancy  with 
his  wife«(^ 

Alduw^  ^  a  plea  of  non  tenure,  it  is  necessary  to  aver  that 
defimdant  was  not  tenant,  the  day  of  the  writ  purchased,  or 
after,  yet  in  a  plea  of  jointenancy,  it  is  sufficient  to  say,  that 
the  tenant  held  jointly  with  another  not  named,  the  day  of  the 
without  saying, .  or  eter  qfter  (/) ;  but  it  is  necessaty  to 
that  the  person  who  is  averred  to  be  jointenant  is  alive,  ig) 
It  is  «aaad,  that  when  a  tenant  pleads  jointenancy,  he  ought  al- 
Ljs  to  shew,  oi,  whose  gift  the  joint  estate  is,  because  jointen- 
]8  always-  the  act  of  the  parties.  (A) 


Jointenancy  i3,  in  general,  a  good  plea  in  apracipe  quod  red^  inwhatacUons. 
aa  m  'farmedon  (i),  dower  (£),.  wiit  of  entry  (I) ;  or  writ  of 
nf^  o£  advowson;  and  it  is  said,  in  a  darrein  presentment  (m) ; 
of  land  (»),  or  jent  (o),  in  a  juris  utrum  (jp),  in  a  ce$- 
(q)f  in  waste  against  a  guardian  (r),  and  in  a  writ  of  par* 
brought  by  a  jointenant.  (#)  In  an  assise  of  rent  service, 
jointenancy  of  the  rent  by  the  pernor,  is  a  good  plea ;  and  in  an 
asaiBe  of  rent-charge,  or  rent-seek,  jointenancy  of  the  land  may 
be  pleaded.  (0 


(m)  f  Leon.  161.  S  Leon.  92 ;  but 
Djcr,  f91,  ■•  and  Doctr.  PI.  7. 

<a)  Dy«,Sl,  b.  84»  a.  45  Ast.  IS. 

(c)  Hdbad  ▼.  Dimtsey,  Cro.  Elis. 
7401 

(df)  a9Ed.a»SS,a.  Com.  Dig.  Abate- 
■MBl,  (F.5X    Br.  Ab.  JoiDten.  20. 

(tf)  neLD.  1.  IS,  cSS,  ••  t,  10»1S. 

CO  Br.  Ab.  Nonten.  S5.  Booth,  St. 
TkcLD.Lli^  c.S8,i.5S. 

(f)  Ohb.  Dig.  Abatem.  (F.  5).  Thcl. 
1>.  Lil,e.St»t.  tS;  bat  seas.  31. 

(A)  E^,  9^  a.  Via.  Ab.  Joiiitei»> 
(I^  6);  bat  MO  Lady  Cobham  ▼. 


TomliosoD.  T.  Jonei,  6,  for  the  tenants 
may  be  joint  disseisors. 

(t)  Tbel.  D.  1. 11,  c.  28,  s.  36. 

(k)  ibid.  8. 3, 8. 

(0  /Ud.  1. 11, 12. 

(»)  /6id.  t.  44,  bat  see  s.  16. 

(a)  /Md.  8. 15. 

(o)  iUd.  8.  41. 

0>)  INd.  8. 5. 

(9)  /Md.  8. 10. 

<r)  iUd.  8.  38. 

(i)  C!o.  £nt  413. 

(i)  Br.  Ab,  Jointenancy,  69.  Dyer, 
31,  b.    See  flofe,  p.  65. 
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Of  Real  Actions. 


Non  joinder  of      i^  a  ^rft  of  deceit,  brought  against  the  party  who  vecoyered 
^"^       in  a  former  action^  and  his  feoffee,  the  latter  may  plead  joinlen- 
ancy.  (a) 

On  a  general  writ  of  scire  facias  against  the  heir  and  terre* 
tenants,  if  some  of  the  terre-tenants  only  are  summonedf  ikey 
may  plead  that  there  are  other  terre-tenants  not  taaitted,  in  the 
same  county,  and  pray  judgment  if  they  ought  to  answer  jwom- 
que  the  others  be  summoned,  but  ought  not  to  pray  qnod  breve 
cassetur,  for  the  court  ought  never  to  abate  the  writ,  but  where 
the  plaintiff  can  have  a  better  writ  (b) ;  but  upon  a  special  writ, 
if  all  the  terre-tenants  are  not  named  in  it^  those  who  are  may 
plead  in  abatement,  for  there  the  plaintiff  may  have  a  better 
writ  by  naming  them  all.  (c)  And  it  seems  to  be  a  good  plea, 
that  there  are  other  tenants  not  named,  in  another  county*  (d) 
Replication.  At  common  law,  if  the  tenant  had  pleaded  jointenancy  by 
deed  or  fine,  with  one  not  named,  and  had  brought  die  deed  ov 
fine  into  court,  the  defendant  was  not  suffered  to  av^  sole  ten- 
ancy in  reply  to  this  plea,  but  his  writ  immediately  abated.  To 
remedy  this,  the  statute  de  cofyunctim  feqffatis,  S4  Ed.  1,  st  1» 
was  passed,  by  which  in  assises  of  navel  disseisin^  mortd^ancesiarf 
•  juris  utrum,  and  other  writs  where  tenements  are  demanded 
at  the  first  day  in  court,  if  the  tenant  alleges  that  he  holds 
jointly  with  lus  wife  or  a  stranger,  and  shews  a  deed  testifying 
the  same,  the  demandant  may  aver  that  he  was  sole  tenant  the 
day  of  the  writ  purchased,  and  the  justices  of  assise  shall  sum- 
mon, as  well  the  person  absent,  as  the  present  tenant,  to  answer 
upon  a  day  certain,  as  weU  to  the  plea,  as  to  the  lands  demanded 
and  put  in  view.(e)  But  though  the  demandant  could  not  at 
common  law  have  averred  sole  tenancy  in  reply,  yet  he  might 
have  confessed  and  avoided  the  plea.  (/)  The  statute  does  not 
extend  to  jointenancy  by  fine,  which  remains  as  at  common 
l&v  (g) ;  nor,  as  it  seems,  to  jointenancy  by  will.  (A)  The  pro- 
cess upon  this  statute  to  bring  in  the  jointenanjt  is  a  scire  fa- 
das  (t),  which  may,  it  is  said,  issue,  although  the  demandant  has 


(a)  TheL  D.  1. 11,  c.  SB,  t.  IT.  Fits. 
Ab.  Deceit,  8. 

(6)  Adams  v.  Ten'et.  of  Savage,  2 
Salk.  601.  S  L.  Ray.  1S5S.  5  8alk. 
321.  S.  C.   t  Tidd.  1166.  (Tth  edit) 

(c)  id.  Ibid. 

(d)  Prynne  v.  Sloughter,  S  Vent.  104. 


(<)  Con.  Dig.  AtMitein.  (E.  5).  Vir. 
Ab.  Joiateo.  (A .  b).    Booth,  31. 
(/)  Br.  Ab.  Joioten.  64. 
(g)  Br.  Ab.  Jointeo.  S9«  SLeon.  161. 
(A)  Br.  Ab.  Jointen.  45. 
(t)  Rait.  Eat.  66^  b.  416,  b. 


Of  Pleas  in  Akatemeni,  ^1 

iH>t  replied  (a),  but  no  process  goes  upon  the  statute^  unless  a  Nonjoinder  of 
fipeehold  be  demanded.  (6)    If  die  tenant  pleads  a  &lse  plea       tenant. 
under  the  statute  de  cofgunctim  feoffaiUy  he  is  liable  to  fine 
and  imprisonment,  (c) 

The  usual  replication  to  a  plea  of  jointenancy,  is,  that  the 
tenant  or  defendant  is  sole  tenant^  with  a  traverse  of  the  join- 
tenancy.  (cT)  And|  in  partition,  the  repUcation  is,  that  the  tenant 
and  plaintiffhold  jointly,  with  a  traverse  that  any"  other  holds 
with  them,  {e)  So  the  plaintiff  may  confess  and  avoid  the  plea, 
as  by  alleging  that  he  was  seised  until  disseised  by  A.,  who  en- 
feoffed the  tenant  and  another,  upon  whom  the  demandant 
entered,  and  was  disseised  by  the  tenant  alone  (/) ;  but  a  dis- 
sekin  or  abatement  in  the  feoffor  ought  to  be  suggested,  for  a 
bare  entry  is  not  sufficient,  {g) 

Jointenancy  cannot  be  pleaded  after  a  general  imparlance.  (A) 

If  one  parcener  be  sued  in  a  real  action,  she  may  plead,  that    cwreeneim, 
there  is  another  coheir  not  named  \  although  the  parceners  are 
in  by  several  descents.  {%) 

In  all  actions  in  which  the  inheritance  or  freehold  is  demanded,  Baron  and 
or  ought  to  be  recovered,  if  the  husband  is  seised  jointiy  with  feme. 
hn  wife,  by  purchase,  before  or  after  marriage,  and  the  wife  is 
not  joined,  the  tenant  may  plead  the  non  joinder  in  abatement ; 
and  so  if  the  husband  holds  in  coparcenery  with  his  wife,  without 
partition  made  before  marriage,  or  if  the  land  descends  to  them 
in  oopaicenery  after  marriage,  or  if  the  husband  is  seised  in 
right  of  his  wife.  (Jc) 


In  real  actions  it  may  be  pleaded  in  abatement  of  the  writ,    Death  of  sqi< 
diat  since  the  last  continuance  the  demandant  died.  {I)    But  by .    demandant. 
statute  17  Car.  2,  c.  8,  in  no  action,  real,,  personal,  or  mixed, 
^hall  the  death  of  either  party,  between  the  verdict  and  judg- 

(a)  TM.  Dif  .  1. 11,  c.  tS.  s.  9.  (g)  iM.  s.  48. 

(»)  Tbd.  D.  1. 11 ,  c.  tS,  s.  Sr,  (h)  Hetl.  142.    Pyer,  910,  b.    But 

(c)  C4HB.  Dig.  Abatement,  (F.  5).  tee  Keilw.  93,  b. 

▼ok  Ab.  jMnten.  (A.  b).  (t)  Thel.  D.  1. 5,  c.  1,  s.  7.  Com.  Dig. 

(i)  Alt.  Eot.  39S.    Com.  Dig.  Aba.  Abatement,  (F.  4). 

(F.  5).     ]^t.  Eat.' 66,  b.    F.  (Ir^TheL  D.I.  5,v.4»8. 1.  Com. 


5.  Abatem.  (F.  7.)  Baron  and  Feme,  (Y.) 

(«)  Co.  Eat  413,  a.  (0  Con.  Dig.  Abatem.  (H.  at).*  Ait. 

(/)  Thel.D.  1. 11,  C.  2S,  s.  46.  EDt.8. 


SOi  Of  Real  AcHaus. 

Death  of  Mie   ment,  be  error,  so  as  judgment  be  entered  witbin  two  terms  after 

demandant     yerdict. 


Death  of  one  of      In  all  real  actions,  the  death  of  one  of  the  demandants,  since 
the  demandants,  ^jj^  ^^  continuance,  may  be  pleaded  in  abatement  (a),  unless  the 

cause  of  action  survive,  as  if  the  action  be  brought  by  two  join- 
tenants,  or  by  two  coparceners,  and  one  of  the  coparceners  dies 
without  issue,  in  which  case  it  may  be  contended,  that  the  writ 
shall  not  abate,  by  statute  8  and  9  W.  3,  c.  11,  s.  7*  (b) 

In  real  actions,  at  common  law,  the  writ  will  abate  on  the  death 
of  one  of  the  demandants,  even  although  he  has  been  summoned 
and  severed,  and  although  the  thing  in  demand  will  survive  (c) ; 
and  the  reason  given  is,  because  the  nature  of  the  demandant's 
demand  is  changed,  and  instead  of  going  for  a  moiety,  he  now 
claims  the  whole,  and  the  writ,  it  is  said,  cannot  have  this  double 
effect  (d) 

But  in  those  writs  in  which,  if  they  be  abated,  the  plaintiff 
would  not  be  entitled  to  another  writ,  the  death  of  one  of  the 
plaintiffs  shall  not  be  pleaded  in  abatement ;  thus  in  a  quare 
impedity  after  a  plenarty  and  six  months  passed,  or  when  a  lapse 
will  incur,  the  death  of  one  plaintiff  will  not  abate  the  writ, 
for  otherwise  the  surviving  plaintiff  might  wholly  lose  the' 
turn,  (e) 


Death  of  aole  The  death  of  a  sole  tenant,  since  the  last  continuance,  may 
*^''"*'  be  pleaded  in  abatement,  but  if  he  die  after  verdict,  and  before 
judgment,  this  is  aided  by  statute  17  Car.  2,  c  8.  (/>  And  the 
writ  does  not  abate  by  the  death  of  the  defendant  in  error  upon 
a  judgment  in  dower,  but  a  sci./a.  shall  go  against  her  execu- 
tors, to  reverse  the  judgment  of  damages  (g) ;  but  where,  by  the 

(a)  Bendl.  pi.  74.    Com.  Dig.  Aba-        (d)  Oilb.  Hist.  C  B.  iU.    Bac.  Ab. 

tern.  (H,  SS).  Abfttement,  (F). 

(6)  See  Read  and  Redman'^  case,  10        («)  Read  and  Redman's  case,  id 

Rqp.  134^  a.    QQb.  Hist.  Q.B.  S45,  Rep.  134^  b.    HalPs  case,  rRep.«6, 

aDd^MOfv.  b. 

(c)  Read  and  Redman's  case,  10  Rep.        (/  )  Com.  Dig.  Abateoi.  (H.  54). 
IH  a.  Of)  Broml^  ▼.  littleton,  Yely.  119. 
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inrkbf  error,  die  plaintiff  b  to  be  restored  to  his  lands^  the  death    Death  of  loic 
of  one  of  the  defendants  was  hdd  to  abate  the  writ,  (a)  tenant 


The  death  of  one  of  several  tenants,  in  a  real  action,  will  in  Death  of  one  of 
general  abate  the  writ  (6),  unless  the  cause  of  action  survive  several  tenmnb. 
against  the  surviving  tenant,  in  which  case,  the  statute  of  8     '^"''''^ 
and  9  W.  3,  c.  11,  seems  to  apply*    In  some  actions,  indeed, 
before  that  statute,  the  death  of  one  defendant  did  not  abate 
the  writ,  as  in  assise  of  novel  diMeisin,  or  fnortd*ancestor, 
against  jointenants.  (c)    And  so  in  assise  against  two  disseisors 
if  one  of  them  dies,  and  there  Is  a  tenant  of  the  freehold*  {dl) 
So  in  a  quare  impedit,  the  death  of  one  of  the  defendants  will 
not  abate  the  writ  (e),  and  so  also  in  a  writ  of  partition,  by  stat* 
8  and  9  W.  3,  c.  31,  s.  3* 


In  general,  the  writ  will  not  abate  by  the  death  of  one  who     ^^^  ^^  ^ 
k  a  stranger  to  it,  unless  by  such  death  no  cause  of  action  re-      '*^^°^' 
mains  in  die  demandant*  (/)  Nor  will  a  writ  abate  by  the  death 
of-  the  vouchee,  tenant  by  receit,  or  prayee  in  aid.  (g) 


The  tenant  may  plead,  that  the  demandant  himself  was  seised  The  demandant 
€Hi  the  day  of  the  writ  purchased  (A) ;  and  this  plea  may  be  himself  seised. 
pleaded  either  in  abatement  or  in  bar,  at  the  option  of  the  ten- 
ant  (f);  or  that  the  demandant  was  seised  of  parcel  {k) ;  and  if  an 
enCm  thing  be  demanded,  as  an  advowson  or  manor,  such  a  plea 
as  to  parcel  will  abate  the  whofe  writ.  (1}    In  assise  for  rent- 

(«)  Hobby's  Case,  Godb.  669  68.  (P.  a). 

(h)  R.  V.  DrydeD,  Cro.  Car.  574,  583,         (g)  Tbel.  D.  L  IS,  c.  S,  c.  4,  c.  5. 


58S,  M9.  Com.  Dig.  Abatem.  (H.  35).  Com.  Dig.  Abitem.  (H.  37). 

Ta.  Ab*  Abateai.  (M;  a).  Doatr.  PI.  6*  (A)  IM.  D.  J.  11,  c.  35,  s.  1, 4, 18. 

(c)  TheL  D.  I.  IS,  c.  f,  s.5.    Cro.'  Vln.  AIk  Abatem.  (E).  vConw  Dig. 

Ov.574.  Abatem.  (F.  16). 

(tf)1W.  D.  Llf,  cf,s.4^    R.T.  (t)  Thel.D.lll,  cS5,s.  SO.   Fits. 

DixdeD,  Cro.  Car.  574.  Ab.  Brief.  S44. 

(•)  mffb  caie,  7  Rep.  t6,  b.  Dyer  (k)  Tbel.  D..  1*  11,  e.  35,  s.  4,  but 

194»  b.  pun'e  whether  it  will  abate  the  whole 

(/)  Thek  D.  h  It,  c  16..  Com.  Dig.  writ, a.  17. 

Abatem.  (H.  36).    Via.  Ab.  Abatem*  (t)  TbeL  D.  1. 11,  c.  35,  s.  17. 
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The  demandant  charge,  it  is  a  good  plea,  that  Ae  plamtiff  was  seued  of  the  land 
himself  leiied.  qu^  q{  vrhich,  &c-  (a) ;  but  in  an  assise  for  rent-senrioey  the  writ 
shall  not  abate,  although  the  demandant  was  seised  of  parcel  of 
the  land  out  of  which,  &c. ;  and  such  a  plea  in  farmedon  of 
rent-service,  is  a  plea  to  the  action  for  the  portion^  and  not  to 
the  writ,  {b)  In  dower  unde  nihil  habet,  seisin  of  the  demandant 
is  not  a  good  plea,  unless  she  has  parcel  of  her  dower  by  the 
assignment  of  the  tenant  himself,  in  the  same  town,  (c) 


Entry  pending 
themt 


If  the  demandant  in  a  real  action  does  certain  acts,  incon* 
sistent  with  the  pursuit  of  the  remedy  which  he  has  adopted, 
such  acts  may  be  pleaded  in  abatement  of  tiie  writ ;  tiius,  if  he 
disseise  the  tenant,  the  writ  will  abate  (cl);  for  tiiat  act  shews  a 
determination  not  to  await  the  decision  of  the  law :  or  if  he 
enter  into  the  whole,  or  parcel,  pending  the  writ,  (e)  Entry  into 
parcel,  as  it  seems,  will  abate  the  whole  writ  (/)  The  entry 
must  be  such  an  entry  as  will  make  the  demandant  tenant  of  the 
land,  and,  therefore,  if  he  enter  without  claiming  any  thing,  the 
writ  win  not  abate  (g)^  and  the  tenant  ought  to  shew  how  the  de- 
mandant entered,  and  at  what  time  (A),  and  into  what  parcel  in 
certain  ( i),  and  the  plea  may  be  pleaded  puis  darrein  amtinu^ 
ance.  {k)  The  demandant  may  reply,  that  tiie  tenant  re-entered, 
and  is  now  tenant.  (I) 


Pursuit  of  other     So  if  the  plaintiff  pursues  some  other  remedy  for  the  recovery 

"^^  ^'       of  thing  in  demand,  tiie  writ  will  abate,  as  if  during  an  assise 

for  rent,  he  distrains  for  it  (m) ;  or  during  an  assise  of  common  of 


(a)  The!.  D.  1. 11,  c.  SS,  t.  9. 

(b)  Tbel.  D.  1. 11,  c.  S5,  •.  3. 

.  (c)  Com  Dig.'  Abatem.  (F.  16).  St 
W.fl,c.49.    flIiiitS63. 

(lO  Tbel.  D.  1.  It,  c.  f  1,  a.  5,  11. 
Com.  Dig.  Abatem.  (H.  47). 

(e)  IticL  D.  I.  Iti  c.  SI.  Com.  Dig. 
Abatem.  (H.  46). 

(/)  lliel.  D.  I.  IS,  c.  fl],  1. 10.17, 
SI .    Doct.  PI.  5.    1  Latw.  S8. 


(g)  Plowd.  Com.  9t,  99.  E.  oC 
Shrawaboiy  ▼.  £.of  Rstlaml,  f  BwwbI. 
SSI. 

(A)  1  Latw.  59. 

(t)  Hawkins  V.  Moon,  Cto.  Jae.  i61. 

(k)  IMd. 

(0  The].  D.  L  IS,  e.  tl,  a.  SS.  Com. 
Dig.Abatem.(H.48). 

(m)  Tbel.  D.  1.  iSi  c.  9S,f.  1.  Com. 
Dig.  Abttem.  (H.  50). 
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(Msture,  uses  the  common  (a) ;  or  during  am  as«se  of  nuisancei  Pnnuit  of  other 
abfttes  the  nuisance  (6);  or,  if  pending  one  quare  impetUt,  he       remedy. 
brings  another,  in  which  case  the  latter  shall  abate,  (c) 


Whenever  a  tenant  makes  default,  and  the  demandant  insists    By  saver  de- 
upon  the  default,  and  it  is  saved  by  the  tenant,  the  writ  shall         feuiL 

abate  (rf) ;  but  where  there  are  several  tenants,  and  some  of    

them  only  save  their  default,  the  writ  shall  only,  abate  for  their 
portions,  (e) 


ff  land  be  recovered  against  the  tenant  by  a  stranger  pending 
the  writ,  it  will  abate.  (/)  And  a  recovery  of  parcel  abates  the 
the  writ  for  that  part,  (g)  So  a  recovery  by  the  tenant  against 
the  demandant  himself,  by  default,  may  be  pleaded,  (h)  The 
recovery  must  be  against  the  tenant  himself,  and  not  against  a 
itranger  (i) ;  and  it  must  be  pleaded,  that  execution  has  been 
sued,  (i)  And  it  seems,  that  it  cannot  be  pleadiedi  wh^e  the 
recovery  was  by  render,  de&ult,  or  nihil  didt,  on  a  wAt  brought 
after  the  first  writ.  (/)  The  demandant  may  reply,  that  die 
tenant  was  tenant  die  day  of  the  writ  purchased,  and  still  is  (m); 
or  that  the  recovery  was  by  collusion.  (i»)  ' 


_    ■ 

Recovery 

against  the 

tenant. 


If  the  estate  of  the  demandant,  which  entities  him  to  recover.    Estate  deter- 
detemmes  pending  the  writ,  it  may  be  pleaded  in  abatement,  as  mined  pending 
iHanaction  of  waste  by  tenant  in  tail,  if  he  becomes  tenant  in      the  writ 
tail  after  possibility,  pending  the  writ,  (o)  — — — 


(«)  IM.  D.  L  If,  e.  t4. 

(h)  lUi.  €.  S5. 

<«)  Eail  of  Bedford  v.  Bp.  of  Exeter, 
B»b.  157. 

W  Thtl,  D.  1.  It,  c.  fS.  AnU,  p.  171. 

(e)  Thd.  D.  I.  IS,  c.  S7,  §.  S,  10,  11, 
U»aad  tee  «Bfe,  p.  171. 

4/)  IM.  D.  1.  If .  c  so.  Com.  Dig. 
AbatHi.(H.54>    Vin.  Ah.  Atatem. 

<f)  IM.  D.  L  If,  c  SO,f.  t. 


(A)  llrid.  1. 7. 

(t)  Ibid.  t.S. 

(k)  Ibid,  ••  Sf,  for  before  extciitioii 
the  fVeehold  it  not  tramferred. 

(I)  Ihid.  i.  11, 16, 17, 18,  f  9. 

(m)Ikid.  a.  SI. 

(«)  /did.  i.  6. 

(0)  Athowe  ▼.  Herring,  1  Rol.  R.  8f . 
CoQi.  Dig.  Abatem.  (H.56}.  and  see 
«ife,  p.  109.     . 
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Darran  seinn.       ^^  ^^  courts  have  refused  to  grant  oyer  of  an  original  writ, 
— '  sach  pleas  in  abatement,  as  cannot  be  pleaded  without  ojreri  are 

now  obsolete ;  but^  if  the  mistake  in  the  writ  be  carried  aba  into 
the  declaration,  it  is  then  open  to  the  defendant  to  plead  in 
abatement  of  the  writ,  (a)  In  real  actions,  therefore,  an  incor- 
rect statement  of  the  demandant's  tide  in  his  count  may  still  be 
pleaded  in  abatement. 

In  all  real  actions  in  which  the  form  of  the  action  depends 
upon  the  circumstance  of  a  certain  person  being  the  person  who 
was  last  seised  of  the  tenements  in  demand,  darrein  seisin,  or 
the  later  seisin  of  another  person,  which,  if  true,  woiild  shew  that 
the  demandant  has  mistaken  the  form  of  his  writ,  is  a  good  plea. 
Thus,  in  a  nuper  obiit,  on  iixe  seisin  of  the  fath^,'  it  may  be 
pleaded,  that  the  brother  entered  after  the  death  of  the  f^her, 
and  died  seised.  (6)  So  ia  BLmartd^ancestorf  <hat  the  demandant 
himself  was  seised  after  the  death  of  the  ancestoir  (c),  for,  in 
that  case,  the  demandant  ought  to  hare  an  assise,  ejectment,  or 
other  possessory  remedy  not  ancestral;  and;  ao  wh^n  a  writ  of 
<entry  is  brought  for  rent,  on  a  disseisin  done  tO:  the  fatli^er  of  Ae 
demandant,  it  is  a  good  plea,  that  the  4^mandant  himself  was 
seised  of  the  rent  after  the  death  of  his  fadier.  {d)  And  wherever 
darrein  seisin  shews  that  the  demandant  has  wrongly  deduced 
his  tide  it  is  a  good  plea,  for  it  is  a  rule  of  law,  that  evtiry  one 
must  make  himself  heir  to  him  who  was  last  seised*  Thus,  in  a 
writ  of  cosinage,  the  seisin  of  another  ancestor  aft;er  the  death 
of  the  cousin,  on  whose  seisin  the  plaintiff  claims,  is  a  good 
plea(^),  although  another  writ  of  cosinage  must  be  brought 
iipon  the  seisin  of  the  former  ancestor.  In  escheat,  darrein  seisin 
is  a  good  plea,  (fj  It  seems  doubtful  whether  it  is  a  good  plea 
in  a  writ  of  right  (g),  and  the  reason  given  against  such  a  plea 
is,  that  the  tenant  may  tender  the  demi-mark,  and  have  die  an- 
cestor's seisin  inquired  into.  In  formedon  in  the  descender  dar- 
rein seisin  is,  as  it  seems,  a  good  plea.  (A) 


(a)  1  Cbitty's  PI.  489.  '(/)  Tliel.  Dig.  1. 11,  c.  40,  a.  14. 

(»)  Thel.  Dig.  1. 11,  c.  40,  1. 1.  FIti.  (g)  11 H.  7,  Si  b.    ntU  Dig.  1.11, 

Ab.  Nmp.  Ob.  6.    Doctr.  PI.  6.    Com.  c.  40,  a.  18.  Vio.  Ab.  Dr.  de  redo,  (E^ 

Dig.  Ab«tem«  (If.  SS).  Com.  D^.  Abtteim  <H.t6).  Doc^  Pt  6. 

(c)  Thel.  Dig.  U  11,  c.  40,  a.  7.  (A)  Br.  Ab.  Formodoki,  99.    Bnek- 

(d)  Thel.  Dig.  1. 11,  c.  40,  a.  15.  Co.  mere'a  Caae,  8  Rep.  88,  b,  bat  aoe 
Litt.  t98,  b.  Doct.  PI.  6.    Dyer,  S9].   .      i     : 

(0  Thel.  Dig.  1. 11,  c.  40,  a.  4. 
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Darrein  seisin^  without  any  title  stated  in  the  tenant^-is  a  plea   J^«'^^»*g«»n. 
m  abatement,  but,  with  a  title,  it  may  be  pleaded  in  bar  to  the 
action,  (a) 


In  a  quare  impedit  or  assise  of  darrein  presentment,  darrein  Darrein  present- 
presentment  by  another  ancestor  of  the  tenant,  or  by  himself, 
without  title  alleged,  is  a  good  plea  to  the  writ,  (i) 


ment. 


In  those  real  actions  in  which  it  is  necessary,  to  state  a  title  in  Mistake  of  the 
the  count,  in  which  title  a  descent  is  conveyed  from  some  ances-  descent, 
tor  of  the  demandant,  a  mistake  in  deducing  the  title  may  be 
pleaded  in  abatement,  for  such  a  plea  shews  that  the  demandant 
has  misconceived  his  title,  and  consequently  his  remedy.  Thus, 
in  A  formedon  in  the  descender,  in  which,  as  we  have  seen  (c),  it 
is  necessary  to  *  make  mention  of  all  the  ancestors  of  the  de- 
mandant who  have  been  seised  by  force  of  the  entail ;  if  one  of 
them  be  omitted,  such  omission  may  be  pleaded  in  abatement  (d); 
and  so  in  a  formedon  in  the  reverter  or  remainder,  a  similar  mis- 
tske  in  the  pedigree  of  the  heir  of  the  donor,  or  of  him  in  the 
femainder  will  abate  the  writ,  but  it  is  otherwise  in  the  pedigree 
on  the  part  of  the  donee*  (^)  The  omission  of  the  'eldest  son, 
who  did  not  survive  the  father,  is  not  material  (y*),  nor  as  it 
seems,  though  he  did  survive,  unless  he  was  seised  by  force  of 
the  entail  (^),  and  the  onussion,  in  the  descent,  of  an  alien,  will 
not  abate  the  writ;  Qi)  In  a  formedon,  as  cousin  and  heir,  it 
maybe  pleaded  in  abatement, that  the  demandant  has  not  shewn 
hum  cousin  ( i)  or  the  tenant  may  demur,  (k) 


So  if  a  demise  which  forms  part  of  the  demandant's  title  to  Mistake  in  the 
leoover  be  mis-stated,  the  error  may  be  pleaded  in  abatement.      demise. 
Thns,  in  a  writ  of  entry  in  the  post,  if  the  demandant  says  that 


(«)  TM.  Dig.  1. 11,  c.  40,  t.  7.  Com. 
]%.  AUten.  (H.  t5). 

Qf)  TheL  D%.  1.  11,  c.  41,  i.l,  3. 
Cm.  Dig .  AbtttiD.  (H.  t6).  SeejMit, 
iid»<*PlcMiaBar,''  in  QiMfff  wfNMttf. 

(«)  Seeofa^  p.  56. 

ih  Itel-  1^-  !•  II9  c.  60,  f.  1, 1S« 
Bnch—reli  Cate,  8  Rep.  88,  a,  b.  Com. 

Dig.  AbMMu  (H.  try. 

(<)  Bsdown*!  Cwe,  8  Rep.  88,  1. 


Anie,  p.  60, 

(/)  /wi. 

Cr)  Dinghonl  f .  Batt,  SLer.  S18,  but 
it  ii  better  to  name  hini.    Ante,  p.  56. 

(A)  Thel.  Dig.  1. 11,  c.  50, 1. 15.  Co. 
Utt«8,  a. 

(t)  Co.  Est.  S«0,  a»  Com.  Dig. 
Abatem.  (H.  27)* 

(k)  Damtday  ▼•  Haghe%  3  B.  and  P. 
453.    Ante,  p.  177. 
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Mistake  in  the  the  teDUt  had  DO  entry,  but,  after  a  demise  made  by  A«  to  B# 
*^^'°^'  ne  lessapds  is  a  good  plea.(a)  So  in  an  acti<m  of  waste,  a  mis* 
take  in  the  demise  may  be  pleaded  in  abatement,  as  in  waste 
agunst  husband  and  wife  on  a  demise,  supposed  to  be  made  to 
both,  it  may  be  pleaded,  that  the  demise  was  to  the  husband 
alone  (6);  and  in  waste  upon  a  demise  by  the  plaintiff's  brother, 
that  the  demise  was  made  by  his  father,  and  confirmed  by  hjs 
brother  (c) ;  but,  if  two  jointenants  make  a  lease,  and  one  of 
them  dies,  in  an  action  by  the  sundvor,  it  is  not  a  good  plea  that 
the  lease  was  made  by  the  plaintiff  and  his  cotenant  (d) ;  and,  if 
two  parceners  lease,  and  one  of  them  dies  without  issue,  the 
other  shall  have  waste,  supposing  the  demise  from  himself 
orly.{e)  So  if  waste  is  brought  upon  the  plaintiff's  own  de- 
mise, if  the  defendant  pleads  that  the  plaintiff  and  three  others 
dembed,  reserving  the  reversion  to  the  four  and  their  heirs,  the 
plaintiff  may  reply,  that  the  three  released  to  him  and  his  heirs.  {/) 


Miitake  in  the       If  the  demandant,  in  his  count,  mistake  the  estate  eidier  of 

estate.        himself  or  of  the  tenant,  this  also  may  be  pleaded  in  abatement ; 

"  thus,  if  a  tenant  in  tail  bring  a  writ  of  right,  it  may  be  pleaded 

in  abatement,  that  the  demandant  had  nothing  on  the  day  of 

the  writ  purchased,  except  to  him  and  the  heirs  of  his  body  (g), 

so  if  he  bring  a  writ  of  cosinage  (A),  so  in  waste,  where  the 

plaintiff  entitles  himself  to  a  fee  by  descent,  it  may  be  pleaded^ 

that  he  has  an  estate  tail  by  devise,  (t)    It  is  the  same  if  tfaje 

demandant  mistake  the  estate  of  the  tenant,  as  in  waste  against 

one  as  tenant  in  dower,  it  may  be  pleaded,  that  she  held  by  gift 

.   to  her  and  her  former  husband  in  frankmarriage.  (k) 


Mistake  in  the       So  also  if  the  demandant  mistake  the  entry  supposed  to  have 
^^'        be^i  made  by  the  tenant ;  thus  in  a  writ  of  entry  for  lands 

(a)  Thel.  Dig.  1. 11,  c.  5S,  s. «.  Fits.  Com.  Dig.  Abatero.  (H.  «8). 

Ab.  Brief,  8S0.    Ent  65,  71.    Com.  (f)  IM. 

Dig.  Abatem.  (H.  S8>  (g)  Thel.  Dig.  1. 1 1 ,  c.  44,  s.  3.  Com. 

(h)  UmL  Dig.  L  11,  c.  5f ,  t.  If.  Dig.  Abatem.  (H.  S9). 

Com.  Dig.  Abatem.  (H.  S8).  (k)  Thel.  Dig.  1. 11,  c.  44,  •.  7. 

(0  Thel.  Dig.  1. 11,  c.  5S,  s.  14.  (t)  f  Lutw.  1557. 

(d)  Thel.  Dig.  L  11,  c.  5f ,  t.  3,  11.  (h)  Thel.  Dig.  1. 11,  c.  53,  t.  3. 

(•)  Tbek  Dig.  1.  11,  c,  52,  ••  18. 
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into  yitidch  the  tenant  had  not  entry  till  after  a  disseisin  which  H.  Mistake  in  the 
made  to  the  ancestor  of  the  demandant,  it  may  be  pleaded,  that        entry. 
Ite  Altered  as  son  and  hdr  to  H.,  and  so  the  demandant  might    — — — 
hatfe  had  a  writ  of  entry  within  the  degrees,  {a) 


There  is  in  certain  real  actions  a  proceeding  so  analogous  to  Parol  demurrer. 

a  plea  in  abatement,  that  it  may,  without  impropriety,  be  classed   

under  the  same  head.  When  an  infieait  demandant  sues,  or  an 
infimt  tenant  is  sued,  in  cases  where  his  title  is  founded  on  a  de- 
scent, the  tenant  may,  in  the  first  case,  pray  that  the  parol  may  * 
demur  undl  the  demandant  attains  his  age,  and,  in  the  secondi 
may  plead  his  own  infieaicy,  and  have  his  age.  (6)  When  the 
parol  demurs  on  account  of  the  non  age  of  the  demandant,  it 
need  not  be  pleaded  (c),  but  the  tenant  must  plead  his  own  in- 
fiuQcy,  diough  it  is  said  that  such  plea  need  nbt  be  verified  by 
aflbiavit((0 
.  The  granting  that  the  parol  shall  demur,  is  for  the1l)enefit  and 
in  fiiTOur  of  the  infimt(e),  and,  therefore,  that  delay  is  not  al- 
lowed, unless,  in  presumption  of  law,  the  demandant  derives  some 
l)enefit  by  it.  Thus,  in  all  actions  ancestral  droitural,  where  a 
bare  right  descends  to  the  infant  from  his  ancestor,  the  parol 
shall  demur,  because  the  law  presumes  that  the  infant  has  not 
snlBcient  knowledge  of  his  case  to  conduct  the  action  success- 
(blly.  (/)  But,  in  actions  ancestral  possessory,  as  in  a  writ  of 
aiel,  &c.  it  seems|,  that  at  common  law  the  tenant  could  not  have 
prayed  that  the  parol  demur  (g\  though,  if  in  such  actions  an- 
cestral possessory,  the  tenant  had  pleaded  a  plea  which  shewed 
that  nothing,  or  only  a  bare  right  descended  to  the  infant,  the 
tenant  might  have  prayed  that  the  parol  demur,  because  the 
case  then  became  similar  to  tiiat  of  an  infant  bringing  an  action 
ancestral  droituraL  (A)  The  delay  which  was  incurred  in  case 
the  tenant  pleaded  such  a  plea,  and  prayed  that^  the  parol  de- 
remedicid  by  the  statute  of  Gloucester,  by.  wluohvpajrol 

V.  Ciittaoce,  4  T.  I^  77. 

(e)  Markari  ease,  6  Kfp.  3,  b. 

(/)  IMd.  Baitet't  cu^  Dyer,  157, 
a. 

(g)  BaaMf  •  cue,  Dyet^  137,  a. 

(A)  Marfcal'toatfe,  6Bkp.4t%.  Com. 
Dig.  Enfimt,  (I>.  1).    t  Inst.  $91. 


(«)neLDi(.  L  11,  c.  54»  1. 17,  tSL 
Cmb.  Dig.  Abftten.  (U.  SO.) 

(I)  Vm.  Ab.  Ag«.  Con.  Dig.  EdIwH, 
(D.)  Ifarlal*!  ewe,  6  R«p.  3,  s.  Bug. 
M  IiT.  Its. 

(0  MaikaTi  GaM,  6  Rep.  3»  1». 

(tf)  Ford  f .  Odaai,  BariMi,  267,  bal 
IMrr,  lor  it  it  a  dilatory  plea,  Dt  riiley 
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Parol  demurrer.  demuTTer  is  taken  away  in  actions  of  cosinagei  aiel,  besaie^  &4f# 
^nd  in  assises  of  mortd^ ancestor,  (a) 

In  the  following  actions  the  tenant  may  pray  that  the  parol  de- 
mur, on  the  groimd  of  a  naked  right  only  descending  to  the  de- 
mandant. In  a  writ  of  right,  on  the  seisin  of  the  ancestor,  (i) 
In  formedon  in  the  reverter,  {c)  In  a  dum  fait  non  compos 
mentis,  and  dum  ftdt  infra  cstatem.  {d)  In  a  writ  of  entry  sur 
disseisin  by  the  heir  of  the  disseisee,  unless  it  is  brought  in  the 
per,  in  which  case  parol  demurrer  is  taken  away  by  the  stat.  of 
West.  1,  c.  47.  (e) 

In  a  formedon  in  the  descender  the  parol  shall  not  demur, 
but,  if  the  tenant  plead  such  a  plea  that  the  demandant  cannot 
try  it  during  his  non  age,  the  parol  shall  demur,  as  if  he  plead 
a  feofiment  with  warranty  and  assets,(y*),  and  in  other  actions 
where  a  similar  plea  is  pleaded  the  parol  may  demur,  as  in  a 
qtdd  juris  clamat,  and  writ  of  waste,  (g) 

The  parol  shall  not  demur  in  a  formedon  in  the  remainder, 
because  the  ancestor  was  never  seised,  nor  took  the  esplees,  iind 
cannot  therefore  have  lost  the  possession,  and  have  left  a  right 
to  descend,  (h) 

But,  in  all  real  actions  generally,  which  an  infiint  brings  on 
his  own  possession,  although  he  has  the  land  by  descent,  and,  al- 
though the  tenant  pleads  the  deed  or  warranty  of  his  ancestor, 
the  parol  shall  not  demur.  Thus,  in  a  writ  of  right,  on  a  de- 
forcement to  the  infant  himself,  and  in  a  writ  of  escheat,  cessavit, 
or,  right  sur  disclaimer,  where  the  infant  has  had  the  seignory 
in  possession,  which  by  escheat,  cessavit,  or  disclaimer,  h^  has  lost^ 
and  his  ancestor  had  not  any  right  to  the  land,  the  parol  shall 
not  demur,  (i)  And  by  the  stat  of  West.  1,  c.  47,  in  a  writ  of 
entry  sur  disseisin  by  the  heir  of  the  disseisee,  when  brought  in 
the  per,  the  parol  shall  not  demur,  (k}  And  in  an  assise  the 
parol  shall  not  demur,  because  it  is  brought  upon  the  plaintiflTs 
own  possession.  (1) 

(a)  «  Int.  S90|  1.     Vio.  Ab.  Age,  Qf)  Marial'tCMe,  4f  %  b. 

(A.  S).    Mariud't  case,  6  Rep.  4,  a.    •  (A)  Markal'i  caae,  6  Rqp.  S,  a,  4^  6. 

(6)  MaricaPt  ewe,  6Rep»^3>  b.  I>yer,  tS7i  b. 

Ic)  /M.  (t)  Markal'k  ease,  6  Rep.  S,  b.  Dyer» 

(i)  Ihid,  4,  a.  157,  b. 

(e)  t  lust  S57.  BIaikal'8  eaie,  6  Rep.  (Jk)  Dyer,  137,  a.    t  lait  i57«  Yiiiw 

4,  b.  Ab.  Age,  (A.  3). 

(/)  1  RoL  Ab.  137,  1.10,141,  I.  If.  (0  1  Rot  Ab.  141,  1 48,  138,  t  IT. 
f  Inst  991. 
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There  aiie  also  some  actions  in  which  for  special  reasons  thcf  ^*">*  deniuirer, 
parol  wiD  not  demur  for  the  non  age  of  the  demandant,  as  in  a  " 

qmre  impedity  for  fear  of  a  lapse  (a),  and  in  a  writ  of  dowet,  on 
account  of  the  wife^s  subsistence  (ft),  and  in  a  nuper  obiit,  by 
reason  of  the  privity  of  blood,  (c) 


In  most  real  actions  at  common  law  the  tenant  may  plead  his    when  the  te- 
inifimcy,  and  the  parol  will  demur  till  his  full  age.  {df)    But  the  nant  shall  have 
tenant  cannot  have  his  age  in  an  action  brought  on  his  own      ^'  ^^' 
wrong,  as  in  a  cessavit  on  his  own  cesser  (e),  and  in  an  es*   "■"~~""^ 
trepemeni  for  waste,  which  is  in  the  nature  of  trespass  (/),  nor 
can  the  tenant  have  his  age  in  a  nuper  obiity  on  account  of  the 
privity  of  Uood(jf),  nor  in  a  partition,  because  the  demandant 
aad  tenant  are  both  in  possession  (A),  nor  in  a  writ  of  dower,  and, 
if  judgment  is  ^ven  against  an  infant  tenant  by  default,  it  is  no 
error,  (t)    But,  where  the  feme  bars  her  dower  by  fine,  apd 
afterwards  brings  error,  the  tenant,  if  terre-tenant,  shall  have  his 
age.  (i)    In  a  writ  of  deceit  or  attaint  the  infant  cannot  have  his 
age,  for  fear  of  the  death  of  the  summoners  and  viewers  in  the 
one  case,  and  of  the  jurors  in  the  other.  (I)    In  a  writ  of  entry 
mr  disseisin  in  the  per,  the  tenant  cannot  have  his  age  by  stat. 
West.  2,  c.  47.  (i») 

In  a  writ  of  error  brought  against  the  heir  of  a  recoveror  who 
is  in  by  descent  and  is  terre-tenant,  he  shall  have  his  age.  (it) 

An  infant  who  is  91  by  purchase,  shall  not  have  his  age  (o), 
nor  when  he  is  in, as  special  occupant,  (p)    The  parol  shall  de- 


(a)  1  Rol.  Ab.  1S8>  L  5.  Harbert  v. 
BymoB,  5  Baktr.  149. 

(6)  1  Rol.  Ab.  137,  1. 37.  Harbert 
T.  Bjnion,  S  Boltt.  141.  Cro.  Jac  393^ 
8.C. 

(€)  1  Rol.  Ab.  143,  1. 16.  Br.  Ab. 
Age,  77.    Markal'i  ease,  6  Rep.  4,  b. 

{i)  Markars  case,  6  Rep.  4,  b,  and  so 
ia  Sqaity.  Chaplin  v.  CbapUo,  3  P. 
Was.  368. 

(t)  Markal's  case,  6  Rep.  4,  b,  but 
seeCoany^  ease,  9  Rep.  85,  a. 

(/)  i  Inst.  3X8.    Dyer,  104,  b. 

(g)  MarkaFs  case,  6  Rep.  4,  b. 

(i()  IbkL  Co.  Litt.  171,  a. 


(i)  Smith  f.  Smith,  Cro.  Jac.  11. 
Dyer,  104,  mai^gUi.    Moor,  847. 

(Jk)  Herbert  ▼.  Binioo,  Cro.  Jac.  39t. 
Moor,  847,  S.  C. 

(0  IMd.    3  Bolst.  136,  141,  S.  C. 

(«)  f  Inst.  957.    ViD.  Ab.  Age,  (A. 

8). 
(n)  Sir  Fortescne  Aland  ▼.  Mason,  9 

Str.  861.    Fits.  Ab.  Age,  16.    MarkaPji 

case,  6  Rep.  4,  b. 

(0)  1  Rol.  Ab.  143,  1. 57.  Vin.  Ab. 
Age,  (G). 

(p)  Chaplin  ▼.  Chaplin,  3  P.  Wms. 
368. 
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Whenthete-  m^r  on  accoimt  of  die  non  age  of  an  infiuit  v6uche^  whcf  if 
nant  ahaU  have  f^m^^  ^  Warranty  by  the  deed  of  his  ancestor,  and,  if  two  co- 
'  parceners  in  gavelkind  are  vouched  as  one  heir,  the  parol  shall 
demur  for  the  non  age  of  the  youngest  if  he  is  seised,  although 
lie  is  vouched  only  on  account  of  his  possession*  (a)  So  the 
parol  may  demur  on  account  of  the  non  age  of  the  prayee  in  aid, 
or  of  the  tenant  by  receit.  (6)  By.  the  stat.  of  Westminster  S, 
c.  40,  where  the  husband  aliens  his  wife's  hind,  and  the  wife  or 
her  heir  brings  an  action  for  the  same  against  the  alienee  of  the 
husband,  the  parol  shall  not  demur,  on  account  of  the  non  age 
of  the  heir  who  is  vouched*  (c) 

If  the  tenant  pleads  his  infancy  it  may  be  counterjdeaded  by 
the  demandant,  who  may  allege  that  the  tenant  is  in  by  pur- 
chase (d),  or  that  he  has  attained  his  full  age.  {e)  The  issue  of 
infancy  or  full  age  is  tried  by  inspection,  and  not  by  the  coun? 
try  (/),  and  a  reitfr^/aeta/,is8ues  to  bring  the  tenant  into  court(g) 
If  the  tenant  has  his  age,  the  entry  is,  that  the  suit  remain  or 
demur  uptil  tlio  full  n(;e  of  the  tenant,  when  the  demandant  may 
have  a  resummons,  and  proceed  in  the  action*  (A) 

It  seems,  that  the  defendant  if  he  intends  to  plead  his  in- 
fiincy,  should  do  so  within  the  time  limited  for  pleading  itf 
abatemc^nt,  as  it  is  a  dilatory  plea,  (t) 

(«)  1  Rol.  Ab.  144,  L  4€.    Vin.  Ak  (i)  ITio.  Ab.  Age,  (1I> 

Age,  (I).  (•)  Fpfd  ▼•  Odn,  Bum$,  MT. 

(b)  I  RoK  Ab,  145;  I.  IS,  43.    Via.  (/J  Vm.  Ab.  Age,  (0> 

Ab.  Age,  (K).  (g)  RMt  Eat  t6,  a.  Cm  pf  Abbot  of 

(0  S  Inst.  455.    Vb.  Ab.  Age,  (I).  Stnta  MlmDl^  9  Rap.  91,  a. 

See  ftvtber  as  to  tbe  parol  demarriog  (A)  Rait*  Sat.  360,  b. 

a^nst  aH  for  (lie  infancy  of  one,  and  (0  Deiii^y  ▼•  Cattaaee^  4  T.  IL 

for  all  in  respect   of  part,   Vin.  Ab.  TT,  bot  Me  Banes,  SfiT,  aadflir  X.  F. 

Af?r,  (N),  (O).  Aland  ▼.  Maioo,  f  8tr.  8dS. 
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Of  Pleas  in  Bar. 

Umdxe  the  present  head  the  appUcaticm  of  certain  pleas  to 
fed  acticNEia  in  general  will  be  first  considered,  and  afterwards, 
the  pleas  proper  to  eadh  of  the  most  important  real  actions. 

By  statute,  4  Anne,  c.  16,  s.4, 5,  the  tenant  in  a  real  action 
may  plead  several  pleas  by  leave  of  the  court 


Accord  and  satisfaction,  in  general,  is  not  a  good  plea  in  real  Accord  and 
actions ;  or  when  the  action  is  in  the  realty  or  mixed  with  the  ntttfiictioii. 
realty,  (n)    But  where  nothing  but  amends  is  to  be  recovered 
in  damages,  accord  is  a  good  plea,  as  in  waste  in  the  tenuit.{b) 


The  plea  of  taui  temps  prist  can  only"  be  pleaded  in  bar  of  Tout  tmpijyrist. 
damages  in  a  writ  of  dower  unde  mhil  habet,  and  is  allowed  in  ' 
that  action,  because  the  heir,  who  is  tenant,  holds  by  title,  and  is 
guilty  of  no  wrongs  till  a  demand  be  made.  But  in  a  writ  of 
aiel,  eostnagCt  or  other  action  in  which  land  and  damages  are  to 
be  recovered,  such  a  plea  is  not  good,  for  the  tenant  is  in  by 
wrong,  (e)  The  plea  of  tout  temps  prist  in  dower,  entitles  the 
demandant  to  seisin  of  the  land  immediately,  (d) 


A  bar  in  a  real  action,  by  judgment  on  demurrer,  confession,  judgment 
verdict,  &a  is  a  bar  to  any  other  action  of  the  like  nature  for  recoveied. 
die  same  thing,  which  is  the  case  likewise  in  personal  actions  (e), 
bat  in  personal  actions,  the  bar  is  perpetual,  and  the  defendant 
has  no  remedy  but  by  error  or  attaint.    In  real  actions  on  the 

(€)  VoTBOB't    cue,  4  Rep.   1,    b.  (c)  Go.  LCtt.  53,  s. 

Bbltt>i  Gate,  6lUp.  4S,  b.  (cO  SeejMie. 

(i)  Pejrtoe't  <Me,    9    Rep.  78,  b.  (0  Perm's  caie,  6  Rep.  7,  a.  Com. 

BUk^ftCtie,  «  Rep.  44,  s.  Dig.  Actioo,  (K.  1).  (K.  S). 
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Of  Reed  Actions. 


Judgment 
recovered. 


contrary,  if  a  man  is  barred  by  judi^ment  in  one  action,  he  may 
bring  another  of  .  higher  rJA,  L  try  the  same  right  agJ. 
Thus  if  barred  in  an  assise  of  noyel  disseism,  yet  upon  shewing 
a  descent  or  other  special  matter,  he  may  haye  an  assise  of 
mortd'ancestor^  a  writ  of  aiel  or  besaiel^  or  of  entry  sur  disseisin 
to  his  ancestor,  (a)  So  if  a  man  is  barred  in  a  formedon  in 
descender,  yet  he  may  have  a  formedon  in  reverter  or  remainder ^ 
for  that  is  an  action  of  a  higher  nature,  and  in  which  the  fee- 
simple  is  to  be  recovered,  (i)  But  a  recovery  in  assise  is  a  bar 
in  every  other  assise,  and  in  a  writ  of  entry  in  nature  of  an 
assise,  for  they  are  both  brought  upon  the  plaintiff's  own  pos- 
session and  are  of  the  same  nature,  and  a  judgment  in  a  writ  of 
aiel  is  a  bar  in  a  writ  of  besaiel  or  cosinage,  for  they  are  both 
ancestral  actions  of  the  same  nature,  (c)  la  formedon  in  descet^ 
der^  if  the  demandant  is  barred  by  verdict  or  demurrer,  yet  the 
issue  in  tail  may  have  a  new  formedon  in  descender  (cQ,  unless 
the  bar  was  by  warranty  and  assets  (e). 

If  a  demandant  is  barred  in  a  real  action,  he  may  haye  ano- 
ther action  for  a  collateral  right,  as  a  wife  barred  in  assise  may 
have  a  writ  of  dower  {/),  and  a  judgment  in  a  real  action  against 
a  person  having  only  a  qualified  right,  as  a  parson  or  prebendary* 
is  no  bar  to  the  successor.  (;) 


Release.  A  release  of  all  actions  realf  discharges  actions  real  or  mix- 

ed (A),  but  a  release  of  all  actions  does  not  operate  as  a  release 
of  a  right  of  entry,  (i)  The  release  ought  to 'be  made  to  the 
tenant  of  the  land(£) ;  but  it  is  good  if  made  by  the  demandant 
to  one  who  is  tenant  in  law  to  him,  by  voucher,  receit,  or  aid 
prayer.  (/)  A  remainderman,  a  feoffee,  or  other  not  privy,  can- 
not plead  a  release  of  actions  to  tenant  for  life,  (in)    If  a  release 


(tt)  lirid.  Doctr.  PI.  65. 

(b)  Ferrer's  case,  6  Rep.  7,  b.  Ro- 
binson's case,  5  Rep.  St,  b.  Doctr. 
X»L  65. 

(c)  Ferrer's  case,  6  Rep.  47,  b. 

(d)  Ibid,  Within  tlie  time  limited  by 
21  Jac.  1,  c.  16.  Ante,  p.  14. 

(e)  Co.  Litt.  S9S,  b.  Cowper  t.  An- 
drews, Hob.  40.  Bfaiy  Portiogton's 
case,  10  Rep.  38,  ■•        . 


(/)  Thel.  Dig.  1.11,  c.38,s.  9,  10. 
Com.  Dig.  Action,  (L.  3). 

(g)  Perrei^s  case,  6  Rep.  8,  a. 

(A)  Utt.  s.  49S,  49S.  Com.  Dig.  Re- 
lease, (£.  3). 

(t)  Co.  litt  t86,  a.  Altbam's  case, 
8  Rep.  151,  b. 

(k)  Ibid. 

(I)  IHd,    And  see  oMTf,  p.  8. 

(«)  Co.  Litt.  S85,  b. 
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is  pleaded,  the  demandant  may  reply  that  the  tenant  had  no*       Release. 
thing  in  the  freehold  at  the  time  of  the  release' made,  (a)  A  release 
by  tenant  in  taQ  is  no  bar  to  his  issue,  (ft) 

A'release  of  all  actions  real  is  a  good  plea  in  a  writ  of  error  in 
which  land  is  to  be  restored,  and  if  the  tenant  in  a  real  action 
leleaae  to  the  demandant,  after  recovery,  his  right  in  the  landy  he 
cannot  hare  a  writ  of  «rror,  for  he  cannot  be  restored  to  the 
land«(c) 


in  personal  actions  in  which  the  cause  of  action  is  forfeited  by  Outlawry. 
the  outlawry,  as  in  detinue,  &c. ;  the  outlawry  may  be  pleaded 
in  bar,  but  in  real  actions  it  can  only  be  pleaded  in  disability  of 
the  person,  {d) 


In  a  writ  of  right,  the  general  issue  or  mise  is  that  the  tenant     ^^^  "^^^  of 
fas^mpre  right  to  hold  the  tenements  to  him  and  his  heirs,  than        "^^^ 
Ae  demandant,  as  he  demands  the  same,  and  it  is  said  that 
every  thing  but  collateral  warranty  may  be  given  in  evidence  un- 
der this  plea.(e) 

If  collateral  warranty,  or  any  other  matter,  is  pleaded,  the 
iBaot  is  not  tried  by  the  grand  assise,  but  by  a  jury.  (/)  The 
reason  why  collateral  warranty  must  be  pleaded,  is  that  such 
wairanty  does  not  transfer  any  right,  but  only  estops  the  per-> 
SOD  bound  by  it,  firom  taking  advantage  of  his  right,  (g)  Then 
as  the  mise  is  joined  on  the  mere  right,  and  the  grand  assise  is  to 
inquire  in  whom  the  mere  right  resides,  they  must  on  that  issue 
find  for  the  demandant,  in  whom  it  does  actually  reside,  though 
he  is  barred  from  taking  advantage  of  it  by  the  collateral  war- 
xsnty.  (A) 

This  reasoning  has  also  been  applied  to  the  case  of  a  fine 
levied  with  proclamations,  so  as  to  create  a  bar  by  non  claim, 
which  it  has  been  tlioi^ht  may  be  held  to  leave  die  right  in  the 

(«)  Attfaam'f  csM,  8  Rep.  151,  b.  (note.)  Booth  US.    As  to  tenant  for 

(*)  Co.  litt  ao,  a.  life  joining  tiie  mise,  iee  eate,  p.  25. 

(«)  Co.  Utt.  aSB,  b.  a89,  a.  Daroy  (/)  Br.  Ab.  Droit,  4$.  Booth,  IIS.  . 
V.  JMkiOB,  Pahs.  a47.  .        '  (jg)  Co.  Litt*  372,  a.  283,  a. 

(4)  Co.  litt.  Its,  b.  (A)  FiU.  Ab.  Droit,  $9.   Bodth,  114. 

(0  Br.  Ab.  Droit,  48.  Ty«en   t.  Co.  Litt.  283,  a.     Smith  ▼.  TjnMi  2  . 

Clarifce,  3  Wilf .  420.    aSannd.  45,  m.  Salk.685. 
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ja  ^ts  of  real  owner,  though  it  bars  him  of  his  remedy^  and  aoi^ordiiigiy 
"8**^  in  some  kite  cases,  we  find  that  where  the  tenant  rehed  q^op 
fines  levied  with  proclamations,  they  were  pleaded  in  bar.  {a)  It 
may  however  be  doubted  whether  iMs  is  necessary,  and  whether 
the  statute,  4  Hen*  7,  has  not  in  fact  the  eflfect  of  resting  the 
right  in  the  party,  after  the  five  years  passed,  and  no  dain 
made.  The  words  of  the  statute  are  ^and  the  said pKOcbuoap 
tions  so  had  and  made,  the  said  fine  to  be  a  final  end,  and  con» 
dude  as  well  privies  as  strangers  to  the  same/'  The  bar  created 
in  this  case  appears  to  imply  a  right  in  the  party  who  is  ttititled 
to  take  advantage  of  it,  according  to  the  distinction  taken  in 
Grreneley's  Case  (6),  between  a  discontinuance,  which  imiriies  m 
wrong,  and  a  lawful  bar,  which  implies  a  rigki*  In  that  case^  &# 
wife,  tenant  in  special  tail,  with  her  husband,  after  a  fine  levied 
by  him,  and  five  years  non-daim,  was  said  to  be  barred,  and  to 
have  no  riglU^  title,  or  interest. 

The  rule  laid  down  by  Shard,  in  34  Ed.  3,  is,  that  when 
the  plea  of  the  tenant  proves  that  he  has  the  right,  ha  shall  (hen 
say,  ^^and  eo  he  hoe  the  greater  righti^  but  when  itappeaM 
that  he  has  not  Ae  right,  but  his  plea  is  a  bar  by  reason  ^f  m 
covenant,  as  a  collateral  warranty,  then  he  must  not  condudeio 
the  right,  (c) 

If  a  writ  of  right  is  brought  by  the  donor  of  an  estate  taiiy 
against  the  donee,  or  by  a  lessor  against  a  lessee,  (he  donee  or 
lessee  may  disdose  hb  estate,  and  plead  it  in  bar  againsttlie  de- 
mandant, concludifig  #j  oc^,  ^c,  without  joinii^  the  mise  on 
the  mere  right,  {d) 

It  is  said  by  Booth,  that  the  tenant  may  plead  that  the  anoea- 
tor  of  the  demandant  never  was  seised,  but  that  he  cannot  tra- 
verse the  seiisin  in  such  a  king's  reign,  but  must  tender  a  demi- 
mark  to  have  it  inquired  of  by  the  grand  assise,  (e)  The  efibet 
of  the  tender  of  the  demi-maik,  appears  to  be  to  put  the  demand- 
ant, in  the  first  instance,  upon  the  proof  of  the  seisin,  as  stated 
in  his  cotmt ;  that  is,  to  prove  that  the  seisin  was  in  the  king's 
reign  there  stated.  If  the  demandant  proves  the  seisin  as  stated^ 

(a)  Tyatea  ▼•  CItrke,  S  Wilt.  4f  0.  («)  Fiti.  Ab.  Droit,  «9.  And  tee  Br. 

Hardmfta  ▼.  Clegg,  ^  Holt,  N.  P.  O.  Ab.  JwrU  irtnmi,  1. 

esr.  (d)Fiti.Ab.Dmt,  41.  Booths  lis. 

(6)  a  Rep.  7S,  a,  and  see  alio  Doctor  (e)  Booth,  US,  and  tee  as  to  the  plea 

Leyfield*8  caie,  10  Rep.  90,  a.  of  danela  teiiin,  etUf  p.  fOS. 
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tfaen  die  jcaiue  goes  on  as  if  lihe>  demi-nudk  Iiad  4BiBver  been  len«  lAwntMoi 
devedy  and  the  grand  assiae  proceed  to  inqiike  of  the  mere  "^*' 
i^ht  (0) ;  in  which  iaqpirj  it  seems  tiiat  the  tenant  is  to  main- 
tain hb  title  in  the*  first  instance.  If  the  demandant  cannot 
pcoTe  the  seisin  as  staled,  then  no  inquiry  is  made  into  Ihe  meve 
q^t,  and  the.grand  assise  must  find  for  the  tenant,  (b)  It  lias 
beoi  doubted  whether  final  judgment  should  be  given  in  this 
esse,  fiar  it  is  said  that  there  shall  never  be  final  judgment,  unless 
the  Terdict  passes  upon  the  mere  right*  (c)  It  seems,  howerer^ 
diat  it  is  finaL  (^d;; 

The  tenant  may  also,  as  it  seems,  traverse  the  seisin  since  the 
Stat  Se  Hen.  8,  c.  S.  (e)  ' 

It  is  not  very  dear  at  what  time  the  demi-mark  should  be  tenr 
dered^  whether  at  the  joining  of  the  mise  or  at  the  time  of 
iweanng  the  jury.  From  the  case  in  Littleton  (/)  it  appears  that 
it  ought  to  be  tendered  upon  the  joining  of  the  mise;  but  in  an^ 
odier  case^  it  is  said  that  although  it  oi^ht  to  be  tendered  at  the 
joining  of  the  mise,  yet  the  judges  will  take  it  at  the  swearing  of 
the  jury,  (g)  When  the  demi-mark  is  tendered  at  the  joining  of 
tbemiae^  there  may  be  added  at  the  end  of  the  tenant's  plea  an 
avarneDt  of  such  tender  having  been  made,  "  and  he  tenders 
here  in  court  6s.  8d.  to  the  use  of  our  lord  the  now  long,  Sec 
fef  that  to  wi^  that  it  may  be  inquired  of  the  time,  ftc ;  and  he 
dmwfoie  prays  that  it  may  be  inquired  by  the  assise,  whether 
the  said  (ancestor)  was  seised  of  the  tenmnents  afiyresaid,  with 
the  appurtenances  in  his  dememe  as  of  fee,  in  the  time  of  the 
said  lord  the  king^  George  the  first,  as  the  said  William  in  his 
dsmand  befiife  hath  alleged  (A),**  and  by  tfiia  means  the  tender 
appears  upon  the  record.  In  the  case  of  Throgmorton  v. 
ftroke;,  (Gloucester  Summer  Assises,  1800),  Mr.  Justice  Heath 
is  said  to  have  hdd,  that  upon  the  tender  of  the  demi-mark  in 

(fl)  lict  lee.  514.   Qmrt  whether     10  Weatw.  S90. 

matt  Bot  alM  prove  tbet        (/)  Sec.  514,  and  see  Br.  Ab,  Dioit, 


km  aaceitei  wai  aeited,  i.  e.  prove  hb     S7. 

;  ftom  that  ancetton  (gf)  Andrem  ▼•  Lord  Cromwen,  Moor, 


(4)  lilt.  a.  514.    Fits.  Ab.  1>roit,  7St. 

Si.  (4)  Booth,  lOi.  S  BL  Com.  App.  m 

(t)  As.  Ab.  JndgaMBt,  S56.  S  Ch.  PI.  653.  Thb  entry  of  the  tender 

(ji)  Co.  UtL  S95,  h.   And  ieepM#,  of  the  deml-iDaik,  doei  not  appear  in 

b  liiie  <<  JndgBMit''  any  oTtiMoM  books  of  entriof. 

(e)  Br.  Ah.  Droit,  SS.    Booth,  tlSb 
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In  writs  of  courts  at  the  time  of  trial,  the  demandant  must  begin,  (a)  In  the' 
''^^*'  late  case' of  Hazdman  v.  Clegg,  the  demi-mark  wks  in  fact 
tendered  at  the  joining  of  the  mise  (6),  though  no  averment  to 
that  effect  was  put  upon  the  record,  and  it  was  again  tendered 
at  the  swearing  of  the  jury,  and  the  demandant  was  put  upon 
proof  of  the  seisin  as  stated  in  his  count.  In  that  case.  Wood, 
B.  ruled,  that  the  tender  of  the  demi-mark  before  the  swearing 
of  the  assise,  was  su£Bicient  to  put  the  demandant  to  shew  the 
seisin  of  his  ancestor. 


In  maamt.         The  seisin  of  the  service  is  not  traversable  in  a  cessavit^  but' 

the  tenure  itself  may  be  traversed  (c) ;  and  it  is  a  good  plea  that 

thfe  tenant  did  not  icease  for  two  years  before  the  writ  brought(cf), 
so  it'  is  a  good  plea  that  the  tenements  were  open  to  the  sufficient 
distress  of  the  plaintiff,  {e) 


In  quo  jure.        The  foHu  of  pleading  in  a  quo  jure  if)  is  very  similar  to  that* 
in  a  n^  wyuste  vexes.    The  defendant  defends  the  force  andioi-' 
jury,  and  states  that- he  was -seised  of  a. common  (setting  out  his - 
title)  as  of  fee  and  right,  by  taking  the  esplees,  &c. ;  and  that 
such  is  his  right  he  offers,  &c.    Upon  this  the  plaintiff  defends 
the  right  of  the  defendant  and  his  seisin,  &c.  (as  in  Sine  mfuste- 
vexes)  and  puts  himself  uponthe  grand  assise,  and  prays  a  re- 
cognition,  whether  he  has*  not  a  greater  right  to.  hoM  the  landd 
in  severalty,  than  sidbject  to  the  right  of  common,  and  a  traverse  * 
is  added  of  the  right  of  ^  common,  (jf) 


In  ne  in^vMe       Jxk  a  ne  injustc  vexeSf  as  it  has  already  been  shewn  (h)  the  de^ 


VffiPtf. 


(a)  t  Saand.  45,  m,  (note).   Booth,  Holt,  N.  P.  C.  €57. 
(latt  edit)  98,  note  (o),  bat  in  Lee's        (c)  F.N.B.  S09  E.  S  lost.  S96»  RmU 

Ft.  Diet  1056,  it  is  Mid  to  have  been  Ent  110,  b. 

ruled  in  tliii  caae,  tinitl  the  demi-mark        (d)  F.N.B.  S09  H.  Rait  Ent  110,  b^ 
ovglht  to  be  tendered  at  tbe  joining  of .      (e)  Rast  Ent  110,  b< 
the  mile,  though  the  judges  now  take  it        If)  8ee  ea^  p«  36* 
at  the  appearance  of  the  jury.  (g)  Rait.  Ent.  599,  b. 

(h)  Thii  was  the  caie,  though  it  does        (h)  See  ante,  p.  37« 
not  appear  in  the  report  of  the  trial, 
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veres. 


fendant  makes  defence  and  pleads  in  the  nature  of  a  count,     ^^  '^  «'iM« 

''And  the  said  C.  D.  in  his  proper  person  comes  and  defends  the 

force  and  injury  when^  &c.,  and  says  that  he  did  not  unjustly 

encroach  the  said  rent  o€  9«.  besides  the  aforesaid  other  services ; 

because  he  sajrs  that  the  said  A.  B.  holds  the  said  thirty  acres 

of  land  with  the  appurtenances  as  tenant  thereoi^  to  him  the  said 

C.  D.  and  that  he,  die  said  C.  D.,  was  seised  as  well  of  the  said 

lent  of  9s.  as  of  the  said  other  services,  by  the  hands  of  the  said 

A.  B.  as  by  the  hands  of  his  very  tenant  of  the  said  thirty  acres 

of  land,  with  the  appurtenances,  as  of  fee  and  right,  in  the  time 

o(  peace,  in  the  time  of  our  lord  the  now  king,  by  taking  the 

csplees  thereof  to  the  value,  &c.  and  that  such  is  his  right  he 

offers,  &c.*'     To  this  plea  the  plaintiff  replies,  **  and  the  said 

A.  B.  defends  the  right  of  the  said  C.  D.  and  his  seisin,  &c.,  and 

the  whole,  &c«,  as  of  fee  and  right,  and  chiefly  of  the  aforesaid 

rent  of  9f .  with  the  appurtenances,  and  puts  himself  on  the 

gnttid  assise  of  our  lord  the  king,  &c« ;  and  prays  a  recognition 

to  be  made,  whether  he  has  a  greater  right  to  hold  the .  said 

diir^  acres  of  land,  with  the  appurtenances  of  the  said  C.  D.  by 

die  said  services  of  homage  and  fealty,  and  by  the  service  of 

one  twentieth  part  of  a  knighf  s  fee,  as  also  by  the  service  of 

rendering  annually  to  the  said  C.  D.  one  pound  of  pepper  for  all 

services  as  he  holds  them,  or  by  the  said  services,  and  moreover 

by  the  rent  of  9«.  per  annum,  as  the  said  C.  D.,  says,  &c.(a) 


The  general  issue  in  dower  unde  nihil  habet  isne  ungues  seisie  In  dower  widt 
gue  dower,  upon  which  plea  the  jury  are  only  to  inquire  whether     "^**'  ****• 
the  husbaiid  was^  ever  seised  of  a  dowable  estate,  and  if  they  G^^^JTbroc. 
find  the  a£Srmative,  judgment  must  be  for  the  demandant,  al-' 
though  the  estate  has  been  defeated  by  title  paramount,  {b)    The 
tenant  may  plead  ne  ungues  seisie,  as  to  part,  with  another  bar 
as  to  the  residue,  (c) 

In  all  cases  therefore,  where  the  sebin  of  the  husband,  and  Remitter,  &c. 

(m)  ftMt.  Eat.  497,  b.  Pleader,  (S  Y.  7).  bot  tbe  court  wiU  not 

(I)  Bait.  Eat.  S30,  a,  Co.  Ent.  176,  giant  leave  to  plead  n§  tm^iMiarifie  and 

a.  Ca.IitL  SI,  b.  Dyer,  41,  a.  iLeon.  n#  wnjut  OfBeanpU  to  the  fame .  part, 

66,  bat  fee  Cooatcaf  of  Berfcfhire  v.  witbout^yecial  canfe,  Andenon  v.  An- 

▼aidiNe,Windv77.  deison,  S  Bbudu  1197.  Hillier  v.  Flet- 

(c>  Glift^     Ent.  SOS.    Com.    Dig.  cher,  lb.  1S07. 
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In  dower  tenflequently  die  dcmtr  of  die  wife^  is  defeated'  by  tide  p«»- 
Undefdhuhabet.  mount,  88  by  remitter,  it  is  necessary  to  plead  the  spedal  matter, 
as  where  A  man,  seised  intafl  general,  discontinues  in  fee,  and 
tdkes  back  an  estate  in  fee  simple,  and  afterwards  takes  wife, 
has  issue,  and  dies ;  in  this  case  die  tide  of  dower,  which  attached 
Upon  die  seisin  in  fee,  is  defeated  by  die  remitter  of  the  issue 
to  the  estate  tail  (a);  so  also  in  case  of  an  exchange,  made  be- 
fore tide  of  dower  accrued,  where  one  of  the  parties  recovers 
ftgainst  die  odier  on  the  implied  warranty,  whereby  the  wife  of 
die  recoveree  is  barred  of  her  dower  in  die  land  recovered  (5); 
and  the  same  Uiw  in  case  of  partition  between  coparceners  in 
gavelkind  (c) ;  and  so  also  where  the  estate  of  die  husband  is 
defeated  l^  condition(d) ;  in  these  and  all  odier  cases  where  the 
dower  is  defeated  by  tide  paramount  the  matter  should  be  spe- 
cially pleaded.  Jointenancy  of  the  husband  widi  the  tenant  is 
a  good  plea  in  bar,  and  does  not  amount  to  the  general  issue,  by 
reason  of  the  fee  simple  confessed  in  the  baron(ff) ;  but  it  should 
iS6&Bk  that  diis  may  be  given  in  evidence,  under  die  pleaof  m  w^ 
^s  seisie  que  dower,  for  dower  does  not  attach  upon  an  estate 
in  jointenancy.  (/) 
Ne  unquei  ac  ^  die  tenant  controverts  die  validity  of  die  demandant's  mar- 
foupu.  riage  with  the  person,  out  of  whose  lands  she  claims  dower,  he 
may  plead  ne  unques  aecauple  en  hyal  fnairimome.(g)  To 
which  plea  die  demandant  must  reply  that  she  was  aocoui^ediii 
lawful  matrimony  at  B.,  in  such  a  diocese,  upon  which  a  writ 
issues  to  die  bishop  of  that  diocese,  requiring  him  to  certify  the 
feet  to  die  court.  (A)  The  demandant  cannot  reply  a  sentence 
in  the  ecclesiastical  court,  declaring  the  marriage  valid,  for  that 
is  only  matter  of  evidence  of  which  the  bishop  is  the  proper 
judge ;  but  if  the  bishop  has  already  certified  the  matter  to  the 
court,  that  certificate  may  be  replied,  and  shaU  be  a  good 
estoppel  against  all  the  world,  (i)  As  the  bishop  is  the  proper 
judge  of  marriage  or  no  marriage,  bigamy  cannot  be'  specially 

(«)F.N.B.149F.  Co.  Lttt.  31,  b.  (r)  Co.   Eot    180,  s.'  Com.  I>|g. 

(6)  Perk.  tec.  309.  Pleader,  <S  Y.  10). 

(t)  Peik.  tee.  31Q»  (h)  Co.  Ent  ISO,  i.  Hast  Bat  SM, 

ii)lMjt^.  At^.47%,  LS.  PiMt.  fee.  b.    Dyter,  31S,  m.  368, b;  lUerten  ▼• 

3lt,  31S,  air.  OmuM  ft  U&  Noy,  Ddenota,  S  H«  91. 145. 

6i.  (i)  Robto  T.  Cmtdaey,  t  WSi.  ttt, 

(0  Br.  Ab.  Doirer,  S4.  IST.  Br.  Ab.  Eitop.  7B,  U  tdbtfiai^. 

(/)  See  Ftok  on  Dower,  99. 
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plenJtd,  but  the  tenant  nnut  pkad  ne  unques  aeea^iple,  &c*  and 
omntest  the  marriage  in  the  bishop's  court,  (a) 

If  the  court  in  which  the  dower  is  demanded  be  an  inferior 
joriadiction  which  cannot  write  to  the  bishop,  the  record  may  be- 
naoTed  by  mttimus  into  the  Common  Pleas,  and  when  the  cer- 
tificate is  returned  into  that  court,  the  record  may  be  remandedf. 
aa  in  case  of  foreign  voucher,  to  the  court  below.  None  but  the 
king's  courts  of  record,  as  die  King's  Bench,  Common  Pleas, 
jttrtioes  of  gaol  deUvery,  and  the  like,  can  write  to  the  bisliop.(6) 

If  the  marriage  was  celebrated  in  Scotland,  where  there  is  no 
episcopal  establishment,  the  fiurt;  must  of  necessity  be  tried  by  a 
jury,  and,  therefore,  the  replication  should  conclude  to  die 
eowUiy,  and  the  issue  will  be  tried  in  the  county  where  the  venue 
is  ]aid(c);  but  unless  the  marriage  be  in  Scotland,  or  some 
country,  if  the  replication  to  the  plea  of  ne  unquea  ac^ 
r,  &C.,  conclude  to  the  eounti^,  it  will  be  bad.  {d) 

The  Irishop  must  return  to  the  certificate  the  fact  of  marriage 
or  not,  and  not  tlie  special  matter  or  evidence,  {e) 
be  liisnffident,  a  new  writ  goes  to  thebishop.  (/)  If  the 
wiB  not  sue  out  this  wri^  the  defendant  may  do  so,  upon  notice* 
to  the  plaintifl^  or  motion.(g) 

The  tenant  may  also  plead  that  the  demandant  eloped  from 
her  hudband,  and  lived  with  another  person  in  aduTtery  during 
Ae  coverture  (A) ;  to  which  the  demandant  may  reply,  that  she 
did  not  elope  (f);  or  that  she  was  afterwards,  without  ecclesl- 
aitieal  coercion,  reconciled  to  her  husband,  {k)  « 

A  drrcwoe  d  vmailo  mairimomi,  is  a  good  plea.  (/) 

So  a  jmnture  made  by  demandant's  husband  on  her  before 
■Btiisige  («) ;  or  a  jointure  after  marriage,  and  agreement  to  it 
by  the  wife  after  the  husband's  death  (a) ;  to  which  the  demand- 


in  dower 

UffdimhUhabet. 


ElopcownC 


Dirorce. 
Jointve. 


(») 


(«) 


Br.Ali»Oow«r,54. 
Cs.  lilt  ia«,  tu   Go.'Eet  ISO, 
Dig.  Pkadcr,  (S  Y.  10). 

ndattia  ▼•  ndtrtoa,  f  H.  Bl.  145. 

BsWm¥.Ci«tQU«3r9  t  Wife.  its. 

Bfcr,  305»  K  SlS^  b.  Eaitttby 

,  B«Mi^  1.    tAol*  Alk 

At  te  the  Bwds  of  procsediaa  ia 

Uitei^  eoartft  see  Flak  on  Dswir* 


C/)  tii Tswm. Msia.  Hp96. 


(gr)  Smidi  ▼.  Snitb,T.  Joost,  Sa. 

(fk)  Co.  litt.  St,  b.  HswoHk  V.  Hsr- 
bert.  Dyer,  lOT,  a.  1  BnKEnt  t04. 
Rail.  Est-  tSO^  m.   Fuk  <m  Dowsr, 

tts. 

(0 1  Bro.Biit.  109.  RaitJBBt.iSO,a. 

(Is)  Dyer,  107,  a.  Co«|itt.  31^  b. 
1  Bie.  But.  904. 

(0  Co.  litu  9t,  a.  and  Bote  (9> 

(»)  Co.  Bat.  I7t,  a,  b.  CoLIilLS^  b. 

(a)  Co.  Eot  in,  b.    Hob.  OH, 
•at  jMf,  pitaof  sMiganMiat  of  dowar. 
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Fine  and  re 
covery. 


Attainder. 


Husband  alire. 


In  dower     atit  may  reply^  that  the  estate  was  not  made  to  such  lises^  or 
Vnde  nihil habet.  that  it  was  not  made  for  a  jointure,  (a) 

A  fine  with  proclamations  levied  by  the  husband,  and  five 
years  non  claims  may  be  pleaded  in  bar  {b),  to  which  the  wife 
Aay  reply,  that  she  brought  her  writ  of  dower  within  five  years 
after  her  husband's  death,  (c)  So  it  is  a  good  plea  that  the  de- 
mandant and  her  husband  levied  a  fine,  or  suffered  a  common 
recovery  of  the  lands.  (cQ  But  a  fine  by  husband  and  wife,  of 
lands  limited  for  a  jointure,  qfier  marriage,  does  not  bar  the  wife 
of  her  dower,  (e) 

Attainder  of  treason,  of  the  husband,  b  also  a  good  plea  inr 
dower.  (/) 

That  the  demandant's  husband  is  afive^  may  be  pleaded  in  bar; 
to  which  plea  the  demandant  may  reply,  that  her  husband  is 
dead,  and  a  day  is  thereupon  given  her  to  prove  his  death, 
which  must  be  done  in  court,  by  two  witnesses  at  least ;  and  at 
the  same  day,  the  tenant  may  examine  his  witnesses,  to  prove 
(hat  the  husband  is  alive*  If  it  appear  to  the  court,  by  witnesses, 
that  the  husband  is  dead,  the  demandant  shall  have  judgment 
immediately ;  and  so  if  the  proof  of  his  death  is  not  direct,  pro- 
vided there  be  no  proof  of  his  being  alive,  (g^) 

An  assignment  of  dower  is  a  good  plea  in  bar,  as  in  dower 
against  the  feoffee  of  the  husband,  that  lands  have  been  assigned^ 
for  dower  to  the  demandant  by  (he  heir  (A),  or  by  the  tenant  him- 
self being  assignee  of  the  husband  (i) ;  but  if  lands  have  been 
assigned  fo)*  dower,  by  one  alienee  of  the  husband,  it  seems  that 
another  aUenee  in  dower  brought  against  him,  cannot  avail  him- 
self of  such  assignment  (A) ;  and  an  assignment  by  the  husband's 
executor  b  no  plea.(Q  The  tenant  may  plead  (hat  he  as- 
signed a  rent  of  so  much  per  annum,  in  recompense  of  her  dower, 
which  she  accepted ;  but  he  must  shew  that  he  had  a  sufficient 


Anignment  of 
dower. 


(«)  Co.  Ent.  17t,  a,  b. 

(b)  The  wife  caimot  enter,  and  Buiog 
her  writ  of  dower  it  therefore  the. only 
mode  of  avoiding  the  fine.  3  Leon.  50. 
But  the  mere  delivery  of  the  writ  to  the 
therMI^  witKont  procnring  it  to  be  re- 
turned, it  not  a  toflficient  daim  to  avoid 
the  fine«    Fitzhnght  cate,  3  Leon.  Sf  1. 

(tf)  Co.  Ent.  171,  a,  b.  (JUft  Ent 
305.    3  Leon.  50,  S(n. 

(d)  Com.  Dig.  Pleader,  (t  Y.  U> 


(«)  1  Leon,  f 85.    Co.  Litt  36,  b. 

(/)  Hawk.  P.  C.  c.  49. 

(g)  Bro.  Ent.  f05.  Bend.  pU  tSU 
Thome  v;  Rolfe,  Dyer,  185,  a.  1  And. 
20.. .  Moor,.14,  S.  C. 

(k)  Moor«  25,  bnt^iunv*  if be^ier  the 
tenant  ought  not  to  vouch  the  htv»  and 
not.  to  plead,  Co.  Litt  35»a.    . 

(i)  Com.  Dig.  Pleider,  (2  Y.  15).      . 

{k)  CoJitt.  35,  a.  bnt  tee  Perkt.  t.40t; 

(I)  Moor,  f  6. 
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Release. 


Prior  term  of 
years* 


estate  in  the  knd  out  >of  which  the  rent  might  be  granted  (a) ;      in  dower 
and  the  assignment  must  be  absolute,  and  not  upon  condition,  (i)  ^ndenmi  habet 

So  a  release  of  all  actions  for 'dower  to  the  tenant  of  the  free- 
hold may  be  pleaded  (c) ;  or  a  release  of  all  demands  to  the  re- 
▼enrioner.  (<0  » 

The  tenant  cannot  plead  a  prior  term  of  years  in  bar  to  the 
MCtion,  for  it  is  no  bar  to  dower,  but  he  may  plead  it  in  delay  of 
execution,  and  to  save  himself  from  damages*  (e)  If  there  be 
any  rent  reserved  upon  the  term,  the  tenant  should  pray,  that 
the  demandant  may  be  endowed  of  the  reversion  and  the  rent.  (/) 
But  if  the  tenant  does  not  plead  such  term,  he  cannot  set  it  up 
afterwards,  as  a  prior  title,  in  an  ejectment  brought  by  the  tenant 
in  dower,  after  her  recovery,  to  obtain  possession,  (g) 

There  are  also  certain  pleas,  which  admitting  the  tide  of 
dower,  allege  some  excuse  or  reason  for  not  having  made  an  as- 
s^pmient ;  such  are  the  pleas  of  detinue  of  cAariers  and  iaai 
ien^M  priet. 

In  the  plea  of  detinue  of  charters,  the  tenant  alleges,  that  tiie 
demandant  detains  the  deeds  and  evidences  belonging  to  the 
estate,  and  that  tiie  tenant  was  always  ready  to  assign  her  dower, 
if  she  would  deUver  them;  Uiis  plea,  tiierefore^  cannot  be  plead- 
ed after  an  imparlance.  (A) 

This  plea  lies  in  privity,  and  therefore  no  one  but  the  heir  can 
]^ead  it,  and  he  must  shew  the  certainty  of  the  charters,  so  that 
a  certain  issue  may  be  joined ;  or  that  they  are  in  a  chest  or  box 
or  sealed  (t) ;  but  if  tiie  heir  has  himself  delivered  the 


Detinue  of 
Charters. 


<«)  Betomoat  ▼.  Dcao,  $  Leon.  10» 

LOOT,  Sf9» 

(i>W«itwDrth  T.  WentwoiHi,  Cro. 

451.   . 
Cc)  AaoB.  Gro.  Jac.  t5l. 
(d)  Ed.  Altbam'i  caM,  8  Rap.  150,  b.. 
15«»  a.    Albamf^  cate^  1  Rep.  liS,  b. 
<«)  ^  Hot  tbon^tfais  is  a  good  plea  in 
W/Wp  the  demandant  any  have  relief  in 
againet  tbe  heir  or  devisee  of  the 
I,  or  fak  alienee'  If  he  have  be- 
badorapty  1  P.Wott.  157,  Wray  v, 
,Pree.inCh.]5l  S.C.  Preie.  in 
Ch.  fdt.  Lord  Dudley  v.  Dudley,  9  Yin. 
S^olre  V.  ComptiOB.    But  not 
pwrchieer  finr  a  faloable  eon- 
even  with  notice,  if  he  have 
Bwigninent  of  the  temi  to  a 


trutee  for  himaelf*  Show.  Ca.  in*  Par. 
69.  Lady  Radnor  v.  Vandebendy,  Free, 
in  Ch.  65,  S.  C  Amb.  6,  Swanaock  y* 
Liflbrd,  Bntt.  notci  to  Co.  Litt  f08,  a. 
B.  105.  7  Vet.  Jan.  567,  BfaoDdrdl  v. 
Maondrell,  10  Ves.  jnn.  946,  S.  C."  f 
Saond.  44,  c.  new  mte», 

(/)  Booth  V.  Lindsey,  9  L.  Ray.  1994. 
Anon.  9  Mod.  It.  Rob.  Ent.  9S7,  and 
•ee  poff ,  in ''  Jodgment*" 

(g)  Lmdiey  v.  Lindiey,  l  Salk.  991. 
9  L.  Ray.  1994. 

(Jk)  Rast  Ent.  999,  b.  Br.  Ab.  Dow*, 
er,'  .53.  Bedingfield's  case,  9  Rep.  18. 
Bordon  v.  Bordon,  1  Salk.  959.  Com. 
Dig.  Pleader,  (9  Y.  6). 

(t)  9  Rep.  18,  a.    Dyer,  960,a. 
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jn  dbwer      charters  W  tbe  widow^  he  cannot  {deed  detbme,  lor  she-  then 

UtidenihUhabet.  *»»  *«»  by  hlS  OWH  aCt.  (a) 

As  privitf  is-tfae  foundation  of  diis  jdea,  it  cannot  be  pleaded, 

even  by  the  heir»  in  the  four  following  cases.  (6)  1.  If  he  has 
the  lands  by  purchase,  and  not  as  heir.  2.  K  he  is  not  imme- 
diately vouched,  but  is  only  vouched  by  the  first  vouchee.  3. 
If  he  comes  in  as  vouchee,  having  no  lands  in  the  county  where 
^e  dower  is  demanded.  4.  If  he  comes  in  as  tenant  by  receiC* 
In  two  of  these  cases  the  plea  would  be  obviously  incongruous, 
for  it  affirms,  that  the  party  has  been  always  ready,  and  yet  is  to 
render  dower,  whereas  a  second  vouchee  or  tenant  by^receit, 
cannot  render  dower;  nor  can  it  be  recovered  immediately 
against  them,  the  judgment  being  against  the  original  tenant  in 
both  cases,  (c) 

It  is  said,  that  if  the  wife  be  with  child,  the  heir  presumptive 
cannot  plead  detinue  of  charters,  for  the  wife  may  ke^  ihem  for 
the  in&nt  {d) ;  and  it  should  be  observed,  that  this  plea  is  not  a 
bar  for  more  lands  than  the  charters  concern,  (e) 

To  the  plea  of  detinue  of  charters,  the  wife  may  repfy  nam 
deHnet(J)  but  if  this  issue  is  found  against  her,  she  is  burred  of 
her  dower,  (g)  If  the  demandant  replies,  that  she  is  ready  to 
deliver  them  to  the  tenant,  and  brings  them  into  court,  she  may 
pray  judgment  upon  his  confession  immediately.  (A) 
Toutt  tmp*  Another  plea  in  excuse,  is  the  plea  of  ttntU  temps  prist,  thiat 
'''^'  the  tenant  has  always  been,  and  still  is,  ready  to  render  dower,  (t) 
And  if  this  plea  is  pleaded  the  first  day  of  the  return  of  the 
summons,  the  tenant  is  excused  from  damages,  {i)  The  tenant 
may  likewise  plead,  that  the  demandant  abated,  and  was  in  by 
abatement  until  such  a  day,  and  afterwards,  touts  tet^ps  prists  (I) 
Upon  the  plea  of  touts  temps  prist,  the  demandant  may  have 
judgment  immediately,  but  shaU  lose  her  damages  and  mesne 
profits  («9i) ;  but  if  she  demanded  her  dower,  though  it  was  only 
by  request  in  pais,  she  niay  reply  this  demand,  upon  which  issue 

(a)  9 Rep»  18, a.  9R«p.ia,a. 

lb)  9lU|>.18,a.  (<)  Ratt.  Eot.  S36,  b.    1  Brown^s 

(0  9  Rep.  IS,  a.    Piik  m  Dower,  Eat.  fOS. 

99&..  (ir>  Co.  litt  St,  b^  aad  tee  jMil,  io 

(d)  Br.  Ab.  Doweiya.  P«rk.  ■•  SSS.  ^  Jhtamgm.^ 

(<)  Dyer,  SSO,  a.  (Q  1  Latw.  7tS.' 

(/)  Bast.  Eotp^M99  b.  (»)  Co.  litt.  Sf ,  b.    1  Bnwa'aEat. 

Cf)  Hob.  199.  soft. 
(i)  But.  Eot.   199,  b.    Hob.  199. 
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ly 'be  taken,  and  the  damages  will  await  the  event  of  that      indow^ 

I,  {ffi  .^  undM  niAi/  habtt. 


The  general  issue  in  formedon  b  non  dedit,  which  puts  in    infirmedon, 
iasue  the  making  of  the  entail—"  that  the  said  A.  did  not  give  the      — — — 
tenements  aforesaid,  with  the  appurtenances  to  the  said  B.,  and 
the  heirs  of  his  body  issuing/  as  the  demandant  has  supposed.** 
This  plea  is  a  bar  in  all  formedons,  and  may  be  pleaded  by  a 
vouchee^  (6) 

The  tenant  may  plead  a  paramount  title  in  bar,  as  in  formedon 
in  the  descender,  that  before  the  gift  alleged  6y  the  demandant, 
the  tenant's  ancestor  was  seised  in  tail  and  died,  that  the  de*- 
maiidant's  donor  abated,  and  that  the  tenant  was  afterwards  re« 
imtted  to  his  original  estate  t^l,  (c)  So  it  is  a  good  plea,  that 
the  person  under,  whom  the  tenant  claims,  being  seised  in  fee,' 
before  the  gift  alleged  by  the  demandant,  and  being  under  age, 
made  a  feoffment  in  fee  to  the  demandant's  donor,  who  gave 
back  the  land  to  him  in  tail  while  under  age,  whereby  he  was  re- 
(d)  to*  his  estate  in  fee :  and  so  that  the  gift  was  after  a 
dsin,  and  that  the  disseisee  recovered  subsequently  to  the 
gift,  (e)  Where  the  tenant  pleads  a  title  paramount  to  the  estate 
tafl  alleged  by  the  demandant,  the  latter  may  maintain  his  cotxnt 
aad  traverse  such  title,  upon  which  issue  may  be  joined.  (/) 

An  exchange  between  the  ancestor  of  the  demandant  and  the 
tenant,  or  him  under  whom  the  tenant  claims,  may  be  pleaded 
in  bar  in  •  formedon,  and  the  tenant  should  aver^  that  the  de- 
mandaiit  has  entered  into  the  lands  given  in  exchange,  and  taken 
the  profits,  and  an.  alienee  may  plead  this  plea,  being  privy  in  • 
estate,  (g) 

l^Vhere  a  reversioner,  remaindennan,  or  tenant  or  issue  in  tail 
ta  barred  by  a  common  recovery,  and  a  formedon  is  brought 
by  any  of  them,  such  recovery  may  be  pleaded  in  bar  (A),  and  a 
fine,  with  proclamations,  levied  by  tenant  in  tail,  inay  be  pleaded  • 

(«>  O.  Lin,   at,    b.    Lotw.   717.      Fmytitdonj  24. 
JUIe'i  aote,  Co.  litt.  S3,  a.  (1).  and        («)  Com.  Dip;.  Plead.  (3  E.  4).   Br. 


,  io  **  Damage*."  Ab.  Fonmed<mf  S. 
Cft)  Booth,    165.    Herne'i   Pleader,         (/)  Co.  Ent.  33$,  b.    Booth,  164. 
aoB,^.  Co.  Eat.  3f«,  b.  and  tee  Dow-        Or)  Fiti.  Ab.  Form«d0»,44.  Co.  Litt. 

▼.  Slade,  5  Eait,  t89.  384.  b.    Boptb,  165. 


(r>  Coke*!  Rot.  3S5,  b.  (A)  Tliompnoo  v.  Wartaer,  Nby,  1. 

(tf)  Fits.  Ab.  FmuifoR,  2.  Br.  Ab.     BooUi,  164.  Com.  Dig.  Plead  (3£.  4> 
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informei!on.    in  bar  in  sifonneJon  in  ihe  descender,  and  a  fine,  mA  fmdt^ 

• '     mations,  and  five  years  non  claim,  in  aformedon  in  the  ^ev«iler 

or  remainder,  (a) 

But  if  a  recoyery,  (not  a  common  recovery,),  is  had  against 
tenant  in  tail  by  default,  as  if  A.  recovers  against  tmant  in  tailt 
in  a  writ  of  entry,  upon  a  disseisin  alleged  by  him  of  the  grand- 
father of  A.,  and  after  default  execution  is  sued„  the  iesofi  in  tafl 
may  bring  a  formedon,  and  if  the  recovery  is  pleaded,  may  sny, 
that  the  tenant  in  tail  did  not  disseise  the  grand&tbef  of  A,  (6) 
So  if  the  recovery  is  against  tenant  in  tail  by  nil  dicii,  cobCm* 
sion,  or  demurrer  (c) ;  and  if  a  recovery  is  against  tenant  in  tiul 
by  verdict,  though  the  i^ue  in  tail  cannot  falsify  it  in.  the  poiitf 
tried,  he  may  falsify  it  by  collateral  matter,  as  by  a  warranty^  or 
release  not  pleaded  by  tenant  in  tail ;  or  he  may  falsify  tine  re- 
covery by  confession  and  avoidance  of  the  point  tried,  (d) 

Lineal  warranty,  with  assets,  may  be  pleaded  in  bar,,  ib  a 
fonnedoHf  brought  by  the  issue  in  tail,  (e)  So  collateral  warranty 
without  assets,  was  a  good  plea  before  the  statute  4  and  5  Ann^ 
c.  16,  and  in  a  formedon  in  the  remainder,  a  collator^  warranty 
without  assets,  made  by  tenant  in  tdl  in  possession^  desoendioig 
upon  him  in  remainder,  may  still  be  pleaded  in  bar*  (/)  A  strao^ 
ger  may  take  advantage  of  a  warranty  by  way  of  rebutter*  (^) 


^ 


inwrit  of         '^^^  general  issue  in  a  writ  of  entry  acr  duMmn  is,  thai  4be 

entry  mr  dii-     tenant  did  not  disseise  the  demandant  in  manner  and  Cim»  as 

uisin.        he  has  in  his  writ  and  declaration  above  supposed^  (A>    li^enbty 

'  ■    ■  sur  diesemu,  of  a  rent,  the  tenant  may  plead,  that  the,  tenements 

out  of  which  the  rent  is  supposed  to  issue  are  so  many  acres. 

called  A.  in  B.,  of  which  he  b  tenant  of  the  fteehoU#.  and;  that 

those  tenements  are  out  of  the  fee  and  lordship  o£  the  dfwmndp 

ant,  and  he  may  pray  judgment  wheAer^  without  shewing  to  the 

court  a  special  title  to  the  rent,  die  demandant  shall  maint8in.kis 


(a)  Co.  Litt.  n372,  a,  b.    Com.  Dig.  note,  373,  b.  (SiB\    Bole  v.  BortMi, 

Pleader,  (3  E.  4).    Co.  Eot.  317,  a.  Vangh.  360.     Br.  Ab.   FormaioK,  73. 

(fr)  Litt.  1.688.    Com.  Dig.  Reco-  Shep.  Touch.  194.  The  court  wai  equal- 

very,  (B.  6).  ly  4ivi(li>^  in  Bole  ▼.  Hortoii    on  tbe 

(c)  Co.  Litt.  361,-8.  qnesUon  of  a  collateral  warrapiy  bar- 

(d)  Ibid.  ring  him  in  reveivion. 

(0  Co.   Litt.  374,  b.     Rast.  Ent.'  (g)  Br.  Ab.  FQtmedon,  10. 

6),  a.  Ik)  Rast.  Ent.  «7S,  b«    283,.  a,   b. 

(/)  Co.  Litt.  374|  b.    Mr.  Butler's  Booth,  179. 


Of  Pleas  in  BdK  Sg7 

acfianl  agaast;  hkn.  (a)  The  tenant  may  plead  a  recovery  against  in  wnt  of  entry 
a  stranger  in  a  writ  of  entry  in  the  past^  by  A.  B.,  whose  estate    sur  disseisin. 
die  tenant  faaSi  and  the  title  of  the  demandant  mesne  between  the 
diwrisin  and  the  recovery,  (b)    So  the  tenant  may  plead  any 
eittier  plea  dewing  title  in  bar,  and  giving  colour  where  it  is  ne- 
eeasiBpy.    Thus  he  may  plead  a  descent  to  himself  in  fee,  giving 
cdour(c),  or  that  he  entered  as  lord  by  escheat,  giving  colour  (d); 
so  tliirt  A.  bang  seised  in  fee,  enfeofibd  the  tenant  in  fee.  (e) 
That  tmant  for  hfe  aliened  by  fine  in  tail,  and  committed  a  for*    . 
feitere»  wherefore  the  tenant  entered  as  reversioner,  b  a  good 
idea.  (/)    In  a  writ  of  entry  brought  by  the  h^ir  on  a  disseisin 
d6aie  to  his  Ancestor,  the  tenaifi  may  plead  hi  bar,  thai  the  de- 
mandant b  a  bastard,  (g) 


The  general  issue  in  a  writ  of  entry  sur  intrusion  is,  that  the     in  writ  of 
tenant  did  not  intrude  in  manner  and  form,  &c. ;  or  the  tenant  entry  mr  intra 
may  plead  specially;  as  in  a  writ  of  intrusion,  brought  by  the         '^'** 
heir  after  the  death  of  a  tenant  for  Bfe,  upon  a  lease  made  by    " 
his  ancestor,  that  the  ancestor  never  had  any  thing  in  the  land  ^ 
to  whi^  the  demandant  ought  to  reply,  that  the  ancestor  was 
seised  and  demised,  and  issue  must  be  taken  oi<  the  seisin,  (h) 
So  m  intrusion  upon  the  death  of  tenant  for  life,  upon  a  lease 
made  by  the  demandant,  the  tenant  may  plead;  that  he  who  is 
naned  taiant  for  Ufe,  was  tenant  in  tail  of  the  gift  of  the  tenant, 
and  that  he  died  without  issue,  wherefore  the  tenant  entered  as 
in  his  reversion,  traversing^  that  he  who  is  named  tenant  for  life, 
had  any  thing  at  the  time  of  his  death,  of  the  lease  of  the  de- 
mandant, (t)    It  has  been  doubted^  whether,  in  intrusion,  after 
the  death  of  tenant  for  life,  the  tenant  can  plead,  that  he  who 
is  named  tenant  for  life^  was  seised  in  fee.  (k) 


(m)  RasL  Eat.  f7f .  b.  that  the  tenant  had  issue ;  rejoinder,  tHat 

(h)  Rast  Ent.  274,  a'.  the  iiisne  was  bastard,  tb. 


(€)  ik%i.  t7S,  a*  and  see  the  Replica-  {e)  Rast.  Ent.  275,  a. 

of  recovery  id  writ  of  right  against  (/)  Rast.  Ent.  280,  b. 

priar  tenant  for  life ;  rejotndei'  falsifyiog  (jg)  Rast.  Bilt  279,  b. 

the  reeoTcry,  by  pleadini^  that  nothing  (ft)  Bf.  Ab.  Intrusion,  3.  Bbbt)i,184. 


to  tte  tmiant  for  life,  ib,  (i)  Br.  Ab.  Ii&hrasion,!!. 

(ji)  Rast.  Eot  273,  b.    Replication,        (k)  Br.  Ab.  IVitmsion,  2.  Booth,  184. 
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In  other wriuof  Xhe  tenant  in  a  cut  in  W^  may  plead  such  pleas  as  go  to  de* 
^^'  stroy  the  wife's  title  to  the  land,  or  to  shew  diat  she  is  estopped 
from  claiming  it.  Thus  he  may  plead  in  bar  that  the  wife  has  ac 
cepted  rent  after  the  death  of  her  husband,  in  case  the  lease  was 
made  by  the  baron  and  feme,  (a)  So  if  after  the  husband's 
death  the  alienee  assigns  a  third  part  of  the  land  aliened  to 
widow  in  dower^  by  deed,  this  shall  bind  her.  (6) 

In  a  e«i  ante  diportium,  the  tenant  may  plead  the  dhroroe 
pealed,  (c) 

In  a  dum  fuii  non  compos  mentis^  the  general  issue  is  fuii 
compos  mentis  tempore  feoff amenH^  §fc.  (d) 
ijin  a  dumfuU  itrfra  tetaten^  the  general  issue  is  that  the  poly 
was  of  full  age  at  the  time  of  the  demisey  &c.  {e) 

In  an  oJ  temunum  qtdpraterUt,  the  tenant  may  ^eny  the  de- 
mise, upon  which  the  demandant  counts.  (/) 


In  assise  of         The  general  issue  in  assbe  is  nul  torty  nul  disseisin;  upon 

novel  diueisitu   which  plea  the  points  of  the  assise,  idz.  the  seisin  and  disseisin 

"""""•"^    are  to  be  inquired  into.    Whenever  the  tenant  pleads  a  spedal 

Plea  by  Tenant,  pj^^  ^  assise,  or  a  Jlot  bar,  as  it  is  called,  the  assise  is  said  to  be 

taken  out  of  the  point  of  assise,  (g) 

The  tenant  may  plead  speciaUy  in  bar,  as  a  former  recovery 
in  assise  (A);  that  the  plaintiff  ousted  him,  and  he  presently  re- 
entered(t);  entry  for  breach  of  condition  (it) ;  or  a  title  paramount, 
as  in  an  assise  of  a  rent  charge  against  a  feme  and  others,  ihe 
feme  may  plead  that  she  was  endowed  before  the  charge  com- 
menced (/);  so  the  tenant  may  plead  that  the  plaintiff  was  not 
seised  within  thirty  years,  and  so  also  a  descent  east  and  noa 
claim,  {m) 

A  feoffment  by  the  plaintiff  to  the  defendant  is  no  plea  in  as- 
sise, because  it  merely  amounts  to  the  general  issue  of  a,  nul  tort, 
nul  disseisin,  but  if  a  feofiment  with  warranty  b  pleaded,  and 

(a)  Br.  Ab.au  tnoi^A,  l.  Booth,  188.  (ft)  Booth,  sri.  Com.  Dig.  Ass.  (B. 

(b)  Br.  Ab.  CHS  in  vU&,  %b.  13). 

(c)  Rast.  Eut.  1S8,  b.  (j^)  Br.  Ab.  Ass.  30.    Booth,  «t4. 
{d)  Rast.  Eiit.  849,  a.    Booth,  189.  {k)  Br.  Ab.  Ass.  153. 

(e)  Rast.  Eot.  t48,  b.  Bpoth,  194.  (/)  Br.  Ab.  Ass.  184. 

if)  Rast.  Ent.  «5,  b.    Booth,  196.  .  (w)  Com.  Dig.  Assise,  (B.  13).    See 

(g)  Dyer,  311,  a.    Gilb.  Hut.  C  V.  farther  as  to  pleas  by  teiiaot.  Booth, 

59.    Aud  see  jMsf,  as  to  the  mode  of  ^4, 

taking  an  assise. 


Of  Pleas  in  Bar.  9S9 

the  deleiidant  refies  upon  the  warranty,  this  is  good,  (a)    So  the     ^^  "^  ^^ 

plea  of  a  lease  for  life  by  the  plaintiff  to  the  defendant  is  not  of  "^  ^^^'^^^ 

iCadf  goody  but  the  plea  of  a  lease  for  life  with  rent  reserved^    — 

the  npversioii  to  the  plaintifil^  upon  which  the  defendant  relies  as 

a  wsnanty,  is  good  (6),  and  a  lease  for  years,  the  reversion  to^lhe 

piaintiffy  is  a  good  bar,  but  in  this  case  the  lessee  shall  not  say 

autMa  nan,  %c.  which  is  the  form  of  pleading  of  the  tenant  of 

the  freehold,  but  he  must  justify  by  force  of  the  lease,  and  con- 

dode  et  UsnU  sans  tort,  and  so  tenant  by  elegit,  statute  staple, 

ftc(c) 

If  the  tenant  pleads  specially,  he  may  afterwards  waive  his 
special  plea  and  plead  the  general  issue,  nul  forty  S^c.  though 
the  plea  be  entered,  or  the  recognitors  ready  to  take  the  assise, 
and  so  at  another  day  to  which  the  assise  is  adjourned  pro  defec^ 
tu  jwraiarum*id) 

As  a  disseisor,  not  tenant  of  the  laj^d,  is^only  to  answer  in  dam-  By  dineuor. 
ages,  he  can  only  plead  such  pleas  in  assise  as  go  in  excuse  of 
damages,  and  hot  to  the  right  of  the  land.  Thus  he  may  plead 
the  general  issue,  nul  tort,  nul  disseisin^  or  a  release  of  actions 
personal,  but  not  a  release  of  actions  real(6);  though  if  the 
same  person  be  both  disseisor  and  tenant,  he  may  plead  a  re- 
lease of  actions  real.(/)  A  dissebor  in  assise  cannot  appear  by 
attorney,  (g) 

The  writ  of  assise  directs  the  sheriff  to  attach  the  disseisor,  or  By  Bailiff. 
if  be  be  not  found,  his  bailiff  and  the  bailiff  may  therefore  ap- 
pear and  plead  certain  pleas  in  his  own  name.  ^'  C.  as  bailiff  of 
B.  ;••  and  not  "  B.  by  C.  his  bailiff."  (A)  The  bailiff  may  plead  in 
bar  every  plea  that  may  be  tried  by  the  recognitors  of  assise, 
upon  which  he  can  conclude  et  si  irouve  ne  soit,  nul  tort,  S^c. 
and  which  is  not  out  of  the  point  of  assise,  but  he  cannot 
plead  any  matter  of  record,  and  if  he  should  do  so  the  jus- 
tices may  proceed.  After  plea  to  the  assise,  pleaded  by  the 
baififl^  the  tenant  may  come  before  the  assise  taken  and  plead  a 
record,  deed,  release,  &c.  (t) 

(a)  Br.  Ab.  Am.  391.    Co.  Litt  S28,  14).  9  Init.  414.    Booth,  271. 

b.  JenluCeiit.  I42,iet4.  (J)  Colt  v;  Bp.  of  Cov.   Hob.  idS. 

(ff)  Br.  Ab.  An.  352,  380.  Co.  litt.  Lord  Nott.  MSS.  in  Co.  LitL  f  85,  b. 

SS8,  b.    Jenk.  Cent.  2S4.  no'e  1. 

{€)    Br.  Ab.  As8ue,  391.    Co.  lilt.  {g)  Com.  Dig.  Attorney,  (B.  6). 

t9E9»a.  Jenk.  Cent.  J4f .  (A)  Ibid.  Ass.  (B.  15.)  2  Imt.  415. 

(^  Coin.Dig.  Attiae,  (B.  13).  Booth,  (t)  Com.  I)i«r.  Atoise, (B.  15  )  3  Just 

414,  415.    And  see  Viu.  Ab.  Assise, 

(«)  litt.  s.  494.  Co.Litt.  268,  a.  Br.  (Q.  a).  Booth,  272. 


Ab.  AMie,  14.  Com.  Dig.  Assise,  (B. 


830 


Of  Rdtd  Actum. 


In  asiifle  of 
Replication. 


If  the  defendant  pleads  in  bar  a  matt^  of  record,  as  a 
CQvery,  fine,  &c.  the  plaintiff  muft  answer  to  the  bar;  and  so  if 
by  his  bar  he  gives  a  title  to  the  plaintiff  and  avoids  it,  as  by  a 
feofiment  to  the  plaintiff,  upon  condition,  and  an  entry  fbr  Uie 
condition  broken.  If  the  defendant  gives  possession  to  Ae 
plaintiff,  and  no  colour,  the  latter  must  traverse  the  matter  of  diQ 
bar  without  making  a  title  to  himself  at  large ;  sp,  if  the  defen- 
dant pleads  matter  in  another  county,  (a)  But  in  general  where 
the  defendant  makes  a  special  bar,  the  plaintiff  need  not  answer 
to  the  bar,  but  may  make  a  tide  to  himself  at  large,  as  in  aD 
cases  where  the  defendant  gives  colour.  (6)  And  where  the 
plaintiff  thus  makes  a  title  at  large,  the  defendant  in  his  rejoin- 
der may  say  veti  osmu  mspetr  iiiulum,  and  is  not  forced  to  main- 
tain hb  bar.  (c) 


In  redisseiflin.       Ia  a  Writ  of  rcdisseisiUf  although  the  sheriff  (who  is  judge)  is 

" only  directed  by  the  statute  to  make  an  inquisition (d);  yelthe 

defendant  n&ay  plead  in  abatement  or  in  bar,  ais  a  release,  &c  (e) 


In  jurUutrum.       The  general  issue  in  juris  utrum  is  said  to  be,  that  the  land  ia 
•  the  tenant's  lay-fee,  and  not  the  alms  of  the  church  (/),  or  the  icn- 

nant  may  plead  specially,  as  a  recovery  in  a  real  action  against  the 
predecessor  of  the  demandant,  and  so  the  tenant's  lay  fee,  and 
this  plea  in  analogy  to  a  similar  plea  to  a  writ  of  right,  has  be«i 
held  not  to  be  double,  (g) 


In  assise  of        The  general  bar  in  mortcTancesiar,  is  that  the  ancestor  was 

mortd'ancestor.  not  sciscd  on  the  day  of  his  death,  and  upon  this  plea  the  points 

""^■"""^   of  the  writ,  viz.  whether  the  ancestor  died  seised,  within  the  time 

of  limitation,  and  whether  the  demandant  is  his  next  heir,  shall 

be  inquired  into.  (A)    The  tenant  may  plead  specially  a  feoffment 


(a)  Com.  Dig.  Assise,  (B.  lis).  Booth, 
S78. 

(6)  Com.  Dig.  Assise,  (B.  17).  Booth, 
278.    Gilb.  Hist.  C.  P.  59. 

(c)  Booth,  S14. 

(<0  ^tt^e,  P*  70. 

(e)  2  lost.  83.  KeUw.l25,b.  Booth, 
26d. 


(/)  Booth,  222.  Coke*s  Ent  400,  b. 
And  see  Dowlaiid  v.  Slada,  5  East,  289. 

(g)  Br,  Ab.  jtifts  uimnh  1*  Bootby 
222. 

(4)  Com  Dig.  Assise,  (C.  4.  5).  Br. 
Ab.  Mortd.  21,  Cos.  10.  Booth,  207,  9. 
AniCf  p.  76. 


OfPkas  hi  Bar. 

by  the  am^stor,  but  in  that  case  he  must  also  traverse  the 
4lyBig  seised  (a)»  or  a  fine  of:  recovery  of  the  ancestor,  without 
neh  ttavcrse.  (i)  So  the  t&aant  may  plead  a  lease  for  years  or 
tor  life  granted  by  the  ancestor  (e),  and  bastardy  may  be  pleaded 
in  bar.  id)  According  to  the  nature  of  the  plea,  the  assise  of 
moritTammsiolr  is  taken  in  the  point  of  assise,  out  of  the  point 
ef  airiae,  or  fer  diunages  only,  {e) 


^31 

In  assise  of 
mortd*anceiitcr. 


In  aiel,  besaiel,  and  cosinage,  vrhich  are  actions  ancestral  pos-  in  aiel,  beiaiel, 
aessory,  the  tenant  may  plead  that  the  ancestot,  from  whokn  the    and  cosinage. 
demandant  claims,  was  not  seised  on  the  day  of  his  death.  (/)  So  ^ 

the  tenant  may  plead  that  he,  or  a  stranger  is  heir  to  the  ances- 
tor, (g)  Before  the  statute  of  Westnunster  %  c.  20,  the  tenant 
waa  not  permitted  to  plead  that  the  demandant  was  not  next  heir 
to  the  ancestor,  on  whose  seisimhe  counted,  without  shewing 
who  was  the  heir,  which  by  that  statute  he  need  not  do.  (A)  It 
is  also  a  good  plea  that  the  ancestor  was  not  seised  withih  fifty 
years  (t),  or  that  the  demandant  is  a  bastard  {k) 


The  defendants  in  quate  impedit  are  entitled  to  an  imparlance,  infuar^imjMdif. 
a^  may  afterwards  eithef  join  or  sever  in  pleading  (?),  accord- 
ing  to  the  nature  of  their  defetlCe,  and  where  they  plead  several 
l^as  in  bar,  and  the  isstie  oil  one  of  them  is  found  for  the 
jdaintif^  he  cannot  have  execution  tifitil  tfa^  other  issues  are 
detenn]ned«(i7t) 

1.  PlecLS  by  the  ordinary.    Tlie  ordinary,  to  prevent  himself  By  thcordinajy. 
from  being  considered  a  disturber,  and  thus  to  excuse  himself 
from  damages,  may  if  he  pleases  disclaim  all  title,  except  to 
admit  and  instttute,  but  this  plea  cannot  be  pleaded  after  he 


(^)  Br.  Ab.  Mortd.  49,  52. 

(h)  Br.  Ab.  Mortd.  5^.    Booth,  SOS. 

(«)  Br.  Ab.  Mortd.  40,  49. 

(4)  Br.  Ab.  Mortd.  IS.  Booth,  20^. 
Com.  Dig.  Assise,  (C.  4). 

<e)  f  Inst.  399.  Dyer,  311,  a ;  and 
«e«  |Mg^,  in  ^Jmy  process  and  trial.'* 

(/)  Br.  Ab.  Cosinage,  Id.Kast.  Ent. 
49,  a.  Com.  Dig.  Assise,  (D).  Booth, 


403.   Ante^  p.  127. 

{g)  Br.  Ab.  Cofinage,  4, 7  9. 

{h)  2  In^t.  400. 

(t)  Com.  Di^.  Assise,  (D).  Hehi^'s 
PI.  61. 

(Je)  Rttt.  Eiff.  29,  b. 

(0  Com.  Dig.  Pleader,  (3 1. 7). 

(mj  Jeiik.  Cebt.  If.  Wats.  Clerg. 
Lavr,  2S7.  Pott^  in  tHto  *<  Jarfgrnent." 


^ 


232 


Of  Real  Actiam. 


By  the  ordinary* 


Uquareimpedu.  has  essoigned  hioiiself,  on  account  of  the  delay:  incanedL(a) 

Upon  this  plea  the  plaintiff  ia  entided  to  jiulgmenty.and  9  writ 
to  the  bishop,  with  a  cessei  execuiio,  till  the  othec  pleas,  are  de- 
termined, (b)  If  the  cesset  execuUo  ia  omitted,  it  is  only  mat* 
ter  of  form,  but  if  no  ce^et  execuiio  is  entered,  and  executioo 
is  in  fact  issued,  before  the  other  pleas,  are  determined,  it  is 
error. (c)  The  plaintiff  upon  this  plea  need  not;. though,  he 
usually  does,  accept  the  disclaimer,  but  may  maintain  the  ordi- 
nary a  disturber ;  though  if  the  issue  is  found  agahist  the  plaintifl^ 
he  is  barred  and  cannot  have  a  writ  to  the  bishop  to  remove  a 
clerk,  collated  by  the  httet  pendente  lite,  {d) 

The  ordinary  may  also  plead  the  general  issue  ne  (Ufturba 
pas  (e) ;  but  this  is  never  done,  except  in  cases  where  there  has 
been  actually  no  refiisal  to  admit  and  institute  the  plaintiflTs 
.  clerk;  this  plea  amounts  to  a  disclaimer,  and  the  plaintiff  may 
either  take  judgment  with  a  cesset  executio,  or  may  maintain  the 
disturbance  for  damages.  (/) 

If  ,an  unfit  person  is  presented  to  the  bishop,  he  may  refuse 
to  admit  him,  and  may  plead  this  refusal  in  a  guare  i$npedit* 
Thus  he  may  be  unfit  as  to  his  person,  as  that  he  is  a  bastard,  an 
outlaw,  excommunicate,  an  alien,  or  under  age,  or  he  may  be  un- 
fit on  account  of  his  faith  or  morals,  as  for  some  particular 
heresy,  or  some  vice  nudum  in  se,  or  he  may  be  unfit  for  want  of 
.learning,  or  because  he  is  simoniacally  presented  (^);  but  in  ge- 
neral in  these  cases  the  bbhop  must  shew  the  cause  of  his  refu- 
sal specially  (A),  and  cannot  state  it  generally,  as  that  the  clerk 
is  schismaticus  inveteratus.  (i)  If  a  spedal  plea  of  justification  is 
found  against  the  bishop  it  makes  him  a  disturber.  (A) 

At  common  law,  neither  the  ordinary  nor  the  incumbent  could 
plead  to  the  right  of  patronage;  for  they  had  neither  of  them 


(a)  Brickhead  ▼.  Abp.  of  York, 
Hob.  198, 200.  Co;  Bnt.  498,  b.  Keilw. 
43,  a. 

(fr)  Briekbead  t.  Abp.  of  York,  M 
MMp,  Tnfton  T.  Temple,  Vaugh.  6.  ' 

(c)  Oraoge  v.  Denny,  3  Bob.  177. 
;  1  Kol.  Rep.  363.  S.  C. 

(d)  Brtckbead  t.  Abp.  of  York, 
Hob.  198.  ElviiT.  Abp.  of  York,  Hob. 
3t0. 

(e)  Colt  T.  Bp.  of  Cot.  Hob.  16S. 

.  (/>  Colt  T. .  Bp.  of  Cov.  M  Ji9». 
R.  V.  Bp.  of  Worcester,  Vaogb.  58. 


Winch.  Ent.  709. 

(g)  2  RoL.  Ab.  355,  6.  t  Inat^  63f. 
1  Bl.  Com.  389.  Specot'a  caie,  5  Rep. 
68,  a. 

(k)  Bat  a  general  plea  of  m  UUnOm^ 
iuigfflcUnM  waaheld  npon  error  to  the 
Jiooae  of  Lords  to  be  good.  Hill  ▼.  Bp. 
of  Exeter,  3  Lev.  313.  Wati.  Q.  Law, 
J75. 

(i)  Specot's  case,  5  Rep.  57,  b.  5 
Leon.  199.  S.  C.  Slnst63S. 

(k)  SpecottT.Bp.  of  Exeter,  GoqUs. 
35. 
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any  thing  in  the  advowson,  but  by  statute  25  Ed.  3,  o.  7>  passed  inquareimpedit. 
in  order  to  prevent  feint  pleading  in  the  patron^  the  archbishop  Bytheoidinaiy. 
orfaisiiopy  who  presents  by  lapse,-  may  counterplead  the  title  to 
the  patronage  in  a  quare  i$tipedit^  brought  by  the  king,  or  by  a 
common  person,  and  may  shew  and  defend  his  right ;  but  an  or- 
^Knary  who  has  not  actually  collated  by  lapse,  cannot  plead  to 
die  tide  (a),  for  the  power  of  pleading,  to  the  title  is  only  given 
him  by  ikB  statute,  in  order,  to  preserve  his  own  right  of  col- 
lation. 

The  ordinary  is  not  concluded  by  the  plea  of  the  patron ;  if 
the  latter  pleads  the  general  issue  the  former  may  still  avail  him- 
self of  a  special  ju^ftoation.(&) 

tf  the  ordinary  disdaims  and  dies,  his  death  may  be  suggested 
OB  the  roll  by  another  defendant,  who  may  pray  that  the  plain- 
tiff reply,  (c) 

%  Pleas  by  ike  patran.'^The  patron  may  plead  the  general  By  thepttioiu 
issue  of  ne  duturba  pas,  if  in  fact  no  disturbance  took  place, 
and  upon  diis  plea,  as  when  it  is  pleaded  by  the  ordinary,  the 
phintiiF  may  either  pray  judgment  and  a  writ  to  the  bishop,  or 
may  maintain  the  disturbance  and  proceed  for  his  damages,  (d) 

At  common  law  before  the  statute  of  Westminster  2,  c.  5, 
plenarty  at  the  time  of  the  writ  purchased  was  a  good  bar  in 
qwire  impedii,  when  pleaded  by  the  patron,  for  though  the  pre- 
sentation were  wrongful,  yet  it  had  the  effect  of  giving  a  tortious 
fee  to  the  pseudo  patron,  and  of  turning  the  estate  of  the  true 
palnm  to  a  right,  which  could  not  be  revested  by  a  quare  impedii, 
which  is  merely  a  possessory  remedy.  (^)  This  was  remedied  by 
tl^  statute  of  Westminster  2,  c.  5,  by  which  it  is  enacted  that 
in  a  quare  impediiy  if  the  defendant  allege  plenarty  of  the  church 
of  hiB  own  presentation,  the  plea  shall  not  fail  by  reason  of  the 
plenarty,  so  that  the  writ  be  purchased  within  six. months.  (/) 

Since  the  statute,  therefore,  the  patron,  in  pleading  a  plenarty 

^(c)  Hdwayet  v.  Abp.  of  York,  W.     piesdo  patron's  title.  Hob.  518. 
jMet,  5.  H0U316,  318,  8.  C.    7  Rep.         (ft)  Doct.  PI.  ^74. 
M,  a.    Before  this  statute,  if  on  a  voi-     -  (e)  Betkeley  ▼.  Hansard,  S  Salk.659. 


a  pseodo  patron  bad  presented,        (d)  Colt  ▼.  Bp.  ofCov.  Hob.J6S.  R. 
clerk  the  bishop  refined,  and  the     ▼.  Bp.  of  Wore.  Vangh.  58.    Winch. 
Umt  patron  neglectei^  to  present,  and     Eat.  709. 


Ike  bhbop  colfaited,  in  a  fiuare  imp,        (t)  See  aniif  p.  26. 

itby  the  pseodo'patron,  the  clerk        (/)  These  are  Cale.       montha,  t 


nf  the  Ushop  might  have  been  r«moived,    JMt.361.  Catesbyli^    «|6Rep.6tya* 
the  bishop  conld  not  deny  the 
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injyMm^\.  by  hb  owii  piesentfttion  must  stote  thai  ibe  church  hte  beta  fUA 
of  such  pxesentation  for  six  months  before  the  purchaae  of  th^ 
writ(a),  and  if  a  second  writ  has  been  sued  out  by  journey's  ao- 
countSi  the  plenarty  must  appear  to  have  been  six  nnrnths  before 
the  purchase  of  the  first  writ*  (b)  When  a  lay  patron  pleadi 
plenarty  by  his  own  presentation,  it  is  not  necessary  for  him  to 
shew  a  right  of  patronage  in  his  pleaCc),  for  the  presentation,  ad^ 
mission,  and  institution  of  his  clerk,  give  him  a  sufficient  title 
in  a  quare  impedU.  {d)  In  case  of  an  appropriation,  it  seems  that 
a  defimdant  cannot  plead  plenarty  without  shewing  in  his  plea 
the  origin  of  the  appropriation,  (e)  When  it  is  said  that  plenarty 
by  the  presentation  of  a  stranger  may  be  {beaded,  it  must  be 
understood  of  such  a  plea  by  the  incumbent,  in  which  case  he 
must  also  shew  a  title  in  the  stranger.  (/)  Plenarty  by  the  pr^ 
sentation  of  the  plaintiff  himself  is  a  good  plea,  and  it  is  not  ne- 
cessary to  state  that  the  plenarty  wins  for  six  months  before  the 
purchase  of  the  writ,  for  it  shews  that  the  plaintiff  has  already 
got  the  effect  of  his  suit,  (g)  Whenever  plenarty  is  pleaded*  it 
should  be  shewn  of  whose  presentation,  and  at  what  time.  (A) 
Presentation,  admission,  and  institution,  make  a  sufficient  plenarty 
against  a  common  person,  (t) 

Plenarty  shall  not  be  intended  if  it  is  not  pleaded(A)^  and 
if  a  quare  impedii  is  brought  against  thp  patron  and  uH»un- 
bent,  after  six  months  passed,  and  the  defendants  do  not  plead 
the  plenarty,  but  rely  on  some  matter  in  bar,  which  is  found 
against  them,  the  plaintiff  may  have  judgment,  and  may  remove 
the  incumbent  (/) ;  and  so  where  judgment  is  given  upon  a  mihil 
dieit,  and  the  bishop  claims  nothing,  (m) 

Plenarty  in  general  is  no  plea  against  the  king,  for  imtttm^ 
iempus  occurrii  regi,  and  it  is  immaterial  whether  he  claims  the 
advowson  jeir^  corome,  or  in  the  right  of  a  sulgect  (n) ;  but  if  the 


(a)  Thd.  Dig.  1. 11,  c. 42,  s.22.  WsU. 
CI.  Law,  277. 
(6)  Tbd.  Dig.  1.11,  C.4S,  ft.  S. 

(c)  Thel  Dig.  1. 11,  c.  42,  1.4. 

(d)  Qwmii  tbe  effect  of  tbe  ttat 
7  Aone,  c.  IS,  enthe  plesof  plensrty. 

(e>  Thel.  Dig.  L 11,  c.  4fl,  a.  4,  5,  22. 

(/)  See  pod,  in  pleas  by  tbe  clerk. 

(g)  Tbel.  Dig.  I.  II,  c.  42,  s.  20.  Br. 
Qii.  laip.ias» 

(A)  Tbel.  Di^  1. 11,  c.  42,  s.4.  Gov. 
Dig.  Plead.  (3  L.  8). 


(i)  Hairs  case,  7  Rep.  26,  a.  Boe- 
well's  case.  6  Rep.  49,  a.  Wood's  Inst. 
SQ,  156.    Wats.  CI.  Law,  277. 

(k>  Lort  V.  Bp.  of  St.  Dafiirs,  W. 
Jones,  SSt. 

(0  2  Rol.  Ab.  592,  L  10. 

(si)  Harris  v.  Austin,  5  BaUt.  SB,  46, 
Wats.  CI.  Law,  277. 

(n)  2  Inst.  361.  Tbe  queen  Ac  Alif|p. 
of  York's  case;  1  Leon,  226.  Wats.  CI. 
Lmt,  277,  246. 
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defentlaiit  aDeges  a  right  of  adyowson  in  himself^  he  may  plead  inqwnmpedit. 

plenarty  for  six  months  against  the  king  (a),  and  plenarty  is  a   ^ — 

good  ^ea  against  the  queen.  (6)    If  the  king  confinna  the  estate  ®^  *^l**«»* 
of  the  ineumbent,  after  he  has  been  inducted,  he  cannot  after- 
wBids  remove  him  by  a  quare  impedit  (e) 

Plenarty  by  wrongful  collation  had  not  at  common  law  the  ef- 
fect of  putting  him  who  had  right  to  present  out  of  posses- 
sion (fli),  and  therefore  it  is  no  plea  in  a  quare  impedit  to  present* 

The  pataron  may  also  plead  a  release  in  bar,  as  a  release  of  all 
actions,  real  or  personal  (e) ;  but  where  there  are  several  copar- 
ceners seised  of  an  advowson,  and  one  of  them  releases  to  the 
usurper's  derk  all  demands,  actions,  and  wrongs,  this  only  bars 
the  releasor.  (/) 

The  patron  may  also  plead  in  bar  a  title  in  himself,  traversing, 
where  it  is  necessary,  the  title,  as  alleged  by  the  plaintiff.  Where 
the  defendant  has  presented,  and  his  clerk  has  been  actually  ad- 
mitted, instituted,  and  inducted,  it  is  only  necessary  for  him  to 
deny  the  plaintiff's  tide,  without  alleging  any  in  himself,  for  the 
fdanitiff  in  quare  impedU^  as  in  ejectment,  must  recover  on  the 
strength  of  his  own  title;  and  it  is  only  requisite  in  such  case  to  put 
the  plaintiff  to  the  proof  of  his  tide.  But  where  the  defendant's 
derk  is  not  admitted,  both  pardes  become  actors,  and  the  defen- 
dant must  shew  a  tide  in  himself,  odierwise,  if  he  succeeded^  he 
could  not  have  a  writ  to  die  bishop,  {g)  The  case  of  the  Queen 
and  Middleton  (A)  is  iUustradve  of  the  first  point.  There  die 
defendant  pleaded  a  lease  from  the  queen's  ancestors  to  A.,  and 
that  during  A.'s  possession,  B.  a  stranger  presented  the  defen- 
dant, who  was  admitted,  instituted,  and  inducted,  without  shew-- 
ing  any  title  in  B. ;  this  was  held  a  good  plea,  because  the  title,  to 
present  was  shewn  to  be  out  of  the  queen,  and  it  was  unne- 
cessary for  the  defendant  to  state  a  tide,  as  he  was  parson  im- 
parwnee  and  in  possession. 

The  true  rule  with  regard  to  traversing  the  plaintiff's  title 
in  quare  impedity  is  laid  down  by  Yaughan,  C.  J.  in  the  case  of 


(«)  IM.  Dig.  1. 11,  c  4S^s.7,  ir. 

(^)  S  IniL  S6t,  but  tee  Co.  Litt. 
JS5,a« 

(je)  Ktmc  V.  Matthew,  1  BrownL  166. 
Watt.  CL  Law,  246. 

<d)  Green't  cate,  6  Rep.  29,  b.  30,  a. 
Bomrelft  cate,  Wd.  50,  a.  1  And.  243* 


and  Abp.  of  York'tcaie,  1  Leon. 


220*  Com.  Dig.  Pleader,  (3 1.8). 

(#)  Doctr.  PI.  3.  Co.  Litt.  285,  a. 

(/)  Conoteaa  of  Nortboniberland*s 
cate,  5  Rep.  97,  b. 

(g)  Tbfton  T.  Temple,  Vangb.  7. 
Digby  V.  Fitzbarbert,  Hob,  104. 

ih)  1  Leon.  44. 
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In  pi0nmp§iu.  Tufton  V.  Temple,  (a)    That  where  the  defendant  travenes  any 

part  of  the  plaintiff's  count  or  declaration  in  a  quote  impediif  it 

By  tht  patron,  ^^ij^^  ^^  \^  gueh  part  as  is  both  inconsistent  with  the  defendant's 
title,  and  being  found  against  the  plaintiff,  absolutely  destroys; 
his  title.  In  illustration  of  this  rule  Lord  Vaughan  cites  two 
cases,  the  first  in  the  Year  Book,  10  H.  7,  27,  where  in  a 
quare  impedii  the  plaintiff  declared,  that  he  presented  such  a 
one  his  derk,  who  was  admitted,  instituted,  and  inducted,  that 
the  church  became  void,  and  that  he  ought  to  present.  The  defen- 
dant pleaded  that  his  ancestor  was  seised  of  a  manor  to  which 
the  advowson  was  appendant,  and  presented,  that  the  manor  des- 
cended to  him,  and  the  church  being  void,  he  presented;  and  he 
traversed,  absque  hoc,  that  the  advowson  was  in  gross.  It  did 
not  appear  whether  any  seisin  in  gross  was  alleged  in  the  decla- 
ration ;  but  whether  it^were  so  or  not,  Vaughan  held  that  the 
traverse  was  bad,  because,  although  such  seisin  ingross  was  incon- 
sistent with  the  defendant's  tide,  yet  the  traverse  of  it  did  not 
destroy  the  pbdntiff^s  tide^  which  should  have  been  4one  by  tra^ 
versing  the  plaintiff^s  presentation.  It  has  been  before  observed, 
that  previous  to  the  statute,  7  Anne,  c.  18,  a  person  who  pre- 
sented by  usurpation  to  a  church,  and  whose  clerk  was  admit- 
ted and  instituted,  gained  die  fee  of  the  advowson  by  wrong,  and 
acquired  a  tortious  tide,  of  which  he  could  not  be  deprived  in  a 
quare  impedit,  which  was  only  a  possessory  remedy.  It  is  evi- 
dent, therefore,  that  by  the  presentation  alleged  in  the  plaintiff's 
declaration,  he  might  have  gained  a  tide  sufficient  to  justify  him 
in  presenting  on  a  vacancy,  until  the  defendant  (if  the  plaintiff's 
title  was  wrongful)  restored  himself  to  his  estate  by  a  writ  of 
right  of  advowson.  The  tide  then  which  the  plaintiff  had  ac-^ 
.qmted  hy  presentatiaUf  and,  which,  even  though  tortious,  w^s 
sufficient  in  quare  impedit,  should  have  been  traversed,  and  not 
the  seisin  in  gross.  The  second  case  cited  by  Vaughan,  is  the 
Lord  Buckhurst's  case  (1  And.  269),  in  which  the  plaintiff  de- 
clared for  a  disturbance  to  the  vicarage  of  Westfield,  and  alleged 
that  the  vicidrage  was  appendant  to  the  rectory  of  Westfield ; 
whereof  he  was  seised  in  fee,  and  presented  Maurice  Sackvile, 
his  clerk,  who  was  admitted,  instituted,  and  inducted.  The 
bishop  pleaded,  that  before  the  writ  purchased,  one  Richard, 
^  Bishop  of  Chichester,  his  predecessor,  was  seised  in  fee  of  the 

(a)  Vanghaoy  8. 
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•Jfowion  of  the  said  yiciurage,  as'  in  gross,  and  collated  to  the  ^quanimpsdu. 
viDttage,  being  void/  ope  Maurice  Berkley,  who  was  inducted, 


and  then  shewed  himself  seised  of  the  advowson,  and  that  the     ^    «pfttroiu 
ehnreh  was  void,  and  traiversed,  abique  hoc^  that  the  advowson  of 
the  said  vicarage  pertained  to  the  rectory  of  -  We^tfield  moeh  et 
fmmi,  as  the  plaintiff  alleged.    This  traverse  was  held  to  be 
bad  on  the  ground  stated  in  the  preceding  case.  Lord  Buckhurst 
in%ht  have  acquired  a  title  by  presentation,  and  therefore  that- 
tide,  and  not  the  appendancy,  which  wasinunaterial,  ought  to  have 
been  traversed*  Where  the  appendancy  alone,  however,  forms  the 
plaintiflrs  tide  to  present,  and  is  inconsistent  with  the  titie  at* 
leged  by  the  defendant,  it  is  then  proper  to  traverse  the  appen- 
dancy ;  as  in  Sir  Henry  Gawdy's  Case  (Hob.  801),  where  Sir 
H.  Gawdy  brought  a  quare  impedii,  and  declared  that  Sir  R. 
Southwell  was  seised  of  the  manor  of  Popenho,  to  which  the 
advowson  was  appendant,  and  presented, '  and  his  clerk  was  in- 
stituted and  inducted.    That  Southwell  bargained  and  sold  the 
flianor  to  one  Banfow,  who  being  seised,  the  church  became  void 
by  the  deatii  of  Southwell's  incumbent,  and  so  continued  for 
dghteai  months,  wherefore  the  Queen  presented  by  lapse  one 
SofdH,  and  tiie  plaintiff,  by  mean  conveyances,  derived  the  manor,, 
to  which  the  advowsdn  was  appendant,  to  himself,  and  alleged 
that  by  the  deatii  of  Snell  it  belonged  to  him  to  present.    The 
iDeambent  pleaded  that  he  was  parson  by  the  Queen's  presen- 
tation, and  that  long  before  Southwell  had  any  thing  in  the 
manor.  Queen  Elizabeth  was  seised  of  the  advowson  in  gross,  > 
in  right  of  the  crown,  and  presented  Snell ;  that  the  advowson 
deaeended  to  King  James,  and  he  being  seised,  and  the  church 
beeoming  void  by  Snell's  death,  presented  tiie  present  incumbent^ 
who  was  instituted  and  inducted,  and  the  plaintiff  traversed, 
aigque  koct  that  the  advowson  was  appendant  to  the  manor  of 
Popeidio.    This  traverse  -was  held  good,  for  the  plaintiff  had  no  • 
otber  tide  to  present,  than  that  which  resulted  firom  the  appen- 
dancy of  the  advowson  to  the  manor.  ' 
The  rule  diai^  firom  diis  case  by  Vaughan,  is  that  where  the  > 
plaintiff  counts  upon  a  seisin  of  a  manor  to  which  an  advowson  is 
appendant,  and  states  a  presentation  fty  virtue  of  the  a/ppendcmcyj 
it  ia  sufficient  to  traverse  either  die  appendancy  or  the  presenta- 
tioDy  for  if  the  presentation  was  by  virtue  of  the  appendancy, 
there  oould  be' no  usurpation  gained  by  such  a  presentation,  (a) 

(a)  VaoglmD,  15. 
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iiifuara jmpAiJt.  It  should  be  obserV^d  that  th^  oatefi^  of  lOHefi*  7,  917 ^  mA  ibe 
ByihepttiMw.  ^^^  BucUiurst's  cstse,  though  rightly  decided  ht  lh#  time,  w^&hm 
not  to  be  law  now,  since  by  the  stat.  7  Aime,  c.  I85  no  WMf6gfiil 
estate  in  fee  can  be  acquired  by  usurpation.  It  is  however  still 
necessary  to  allege  a  presentation  in  a  declaratkm  in  qtiate  iart^ 
pedity  without  which  the  plaintiff^s  title  is  insuflleiefity  and  diere- 
fore  such  presentation  nday  stiB  be  traversed,  where  in  fact  ther£» 
hsts  been  no  presentation,  accor^tag  to  the  rule  ^^n  by  V augfuudy 
C.  J.  at  the  conclusion  of  the  ease  of  Tufton  y.  Temple^  that 
in  all  eases  of  ^ptare  impedU,  the  defend«it  may  safely  tra^er^ 
the  presentation  alleged  in  the  plaintiff's  count,  if  the  maltei^  of 
fact  will  admit  him  so  to  do,  for  the  jJninttf  has  no  title  widi- 
out  aBegkig  a  presentation  in  himselfy  his  ancestor,  of  those  frote 
whom  he  claims  the  advowscm,  but  the  defendant  must  not  tr^t- 
T^se  the  presentation  alleged,  when  there  was  a  presentationi  tot 
then  the  issue  would  be  found  aigain^  him.  (a) 

In  the  same  maamer  as  the  presentation,  wUch  ib  A  material 
part  of  the  planifiirs  title,  may  be  t^avetsed,  so  any  oilier  ntf- 
terial  part  of  his  title  may  be  denied,  but  in  case  one  portiokl  of 
the  phSm^Ts  title  is  confessed'  a^  avcnded-,  then^  Ae  piM  only 
which  is  not  confessed  afid  avoiwM  can  be  traversed.  AaSA 
when  al  the  plaintiff's  title  is  cmifessed  and  avoided,  as  wh^ri^ 
the  defendant  dlteges  a  seisin  and  presenilation  subsequent  t»  thie 
presentation  alleged  by  the  plaintiff,  tt&  trtf^erse  at  all  ought  to 
be  taken  (d),  according  to^  the  rule  (telivofed  by  Vaughan,  C.Jf. 
that  such  part  of  the  plaintiff's  titfe  onfy  must  be  tmversed, 
ais  is  inconsistent  with  the  defendant's  tide.  If  when  A^  de* 
fendant  confesses  and  avoids  Ae  plaintiff's  titie,  he  (^a^*ei%e^ 
any  part  of  it,  such  traverse  is  an  immaterial  ta*av«^,  atid 
may  be  passed  over,  and-  another  traverse  taken,  (e)  Thud  in 
Br  quare  v/i^dH  by  the  king,  for  the  next  turn  in  a  Kvfng, 
▼Old'  by  promotion,  if  the  defendant  confesses  and  avoids,  by 
pleading  that  the  crown:  presented  A.,  who  is  since  dead,  and 
alleges  that  he  himself  was  subsequently  presented,  and  b  par^ 
^n  iwiparsoneej  in  that  case  it  is^  improper  to  Inverse  the  va- 
dmey  of  the  church  by  promotion,  (d)  So  also  where  tiie  de- 
fendant makes  tide  by  reason  of  a  simoniacal  presentation  by 

(fit)  Vrnigb.  17.  StT.  S38.    Com.  Dig.  Pleader,  (G.  3>- 

(li)  mtfe;  Ab.  Quar.  Imp.  77.  Vatagh.  and  see  Digby  v.  FStihftrb<!rt,.BDb.  10s. 

16.  (<i)  R.  ▼.  Arcbbiihop  of  Armagh,  « 

(c)  R.  ▼.  Archbishop  of  Armagh,  3*  Str.  838. 
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Ae  pfadntiB^  be  eonftsses  and  aydids  Ae  plaintiff's  title,  as fii^  as  i»9«^«tn^it. 

idales  to  the  seisin  in  gross  or  appendancy»  as  the  case  may  be, 

and  dierefove  he  camot  traverse  that  purt  of  the  tide;  bat  as  ^^P"^"^ 

BomeAxog  ftnrther  is  necessary  to  entide  the  plaintiff  to  jHresent, 

m.  a  racaneyi  either  by  deaths  resignation^  or  depxiratioiii;  and 

as  siidi  title  is  contrary  to  the  title  of  the  defendant,  who  asserta 

duit  die  church  is  void  by  simony,  and  not  by  any  of  the  other 

modes,  in  that  case  he  shoidd  tniTvrse  the  vacancy  alk^iped  by 

die  phihttiir.  (a) 

When  the  defendant  has  jdeaded  and  set  out  a  tide  m  himself 
and  trarersed  the  plaintiff's  title,  the  latter  cannot  desert  his  own 
tide  and  controrert  the  defendant's^  by  traTersing  the  tide  aHeged 
in  Ae  plea  r  for  the  oonsequenee  miglit  be  that  he  would  reeorer 
im  the  ^weakness  of  his  adversary's  elain^and  not  on  the  sir cuglh 
of  his  own;  and  this  nde  hold^,  even  where  the  hing  is  plainn 
tiff.  (b)  But  where  the  hinges  title  apptas*  by  offiee*  founds  or 
oAer  matter  of  record,  tiiere  the  ki^  nay  relinquirii  fain  tide^ 
dnce  it  iis  estabfished  by  reoov^  and  tfwverse  die  diefendanfa 
tide.(e) 

Where  it  is  necessary  in  »  qiu»re  impeditf  fi>v  die  defiendanl^ 
not  only  to  deny  d^plaintiff'&tidli^  bntlikewise  to  8C*out&tiite 
in  himself,  which  is  the  case  wkenevev  he  widms  to^  haw  a.  mil 
to  the  bishop,  he  most  plead  wildl  a  specid  ttaveme  absque  hoe, 
^.  By  diis  means  he  is  enabled  to  state  mtim  iDdUeement  to 
Us  traverse,  the  title  upon  wUeh  he  rriies;  but  whenavw  awnt 
to  the  bishop  would  beunneeessacy-^  frcn»tliecB€umBtaiieecfhi» 
derk  being  already  admitted  and  mstilated^  itseensi  to  be  anffi* 
dent  toft  the  defendant^  direedy  to  dteny>  such  part  of  iSan  plaini- 
tiiPs  tide  as  he  may  Aiidt  proper,  without  a  fbnmd  speciat 


9.  Fteae  by  the  Ineutnbeni.'^The  eleA,  Vke  the  otlmr  dss-    By  tke  cieik. 
fendants,  may  plead  the  general  issue  ne  disiurba  pas,  upon 
which  the  pbantiff  may  either  have  judgment  and.  a  writ  to  the 
bishop,  with  a  eesset  executio,  till  the  other  issues  are  tried ;  or 
he  may  maintun  the  disturbance  and  proceed  for  his  dam- 


(«)  Femier  ▼.  NMoImw,  Cro.  Cw.  (c)  /Ud.  67.  Com.  Dig,  Plttder,  (O. 

61.   ▼■«gli.l6.  19> 

(*)  R.  V.  np.  of  WoKester,  Vuigfa.  (d)  R.  v.  Bp.  of  Worceitor,  Vtogli* 

€Q,  6t,  5a.    Hdb.  162.. 
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By  the  clerk. 


inquar^impedu.      The  clerk  may  plead  in  abatement  the  aon  Joinder  of  tbe 

patron,  (a) 

At  common  law,  the  incumbent  cotild  not  have  pleaded  any, 
plea  which  concerned  the  right  of  patronage,  in  which  be  had. 
ndthing ;  but  the  statute  25  £d.  3,  c.  7,  enacts,  that  the  pos-. 
sessor,  that  is,  the  incumbent,  shall  be  allowed  to  x^unterplead 
the  king*s  title,  and  to  have  his  answer,  and  to  sh^w  and  defend 
his  right  upon  the  matter,  although  he  claim  nothing  in  the  pa^. 
tronage ;  and  by  equity,  he  may  have  this  plea  against  common, 
persons,  (i)    The  statute  uses  the  word /lOMettor,  and  a  ques- 
tion therefore  arises,  as  to  what  makes  the  clerk  a  possessor.. 
The  church  is  full  as  against  a  common  person  when  the  derk  is 
admitted  and  instituted,  while  induction  is  required  to  make  a 
plenaity  against  the  king*    In  Hall*s  case,  it  is  said  to  be  Mai- 
ficient  to  bring  the  incumbent  within  the  statute^  if  when  l2ie 
action  is  by  a  common  person,  he  has  been  admitted  and  in^ 
stituted ;  while  it  is  necessary,  in  a  quare  impedii  by  the  king^ 
that  the  clerk  should  be  admitted,  instituted,  and  inducted.     In 
the  case  of  Battaile  v.  Cook  (c),  however,  it  was  held,  that  even  in. 
the  case  of  a  common  person,  the  clerk  cannot  be  said  to  be  the 
/lOM^^or  xmtil  he  has  been  inducted;  and  with  this  opinion  that  of 
Lord  Hobart  coincides.  (cQ  It  may^  however,  be  contended,  that 
as  the  clerk  is  allowed  to  counterplead  the  title  of  a^commou 
person,  by  the  equity  of  the  statute,  he  shall  by  the  same  equity, 
be  aHowed  to  plead  when  he  has  such  a  possession  as'  renders 
the  church  full  as  against  the  plaintiff.    If  the  derk  resigns,  or 
is  made  a  bishop,  priding  the  writ,  he  is  not  entitled  to  plead 
under  diis  statute,  {e)  -  If  the  incumbent  pleads  to  the  title,  it  is 
said  by  Hobart,  C.*J.  that  he  must  as  weU  shew  and  defend  his* 
own  right,  as  counterplead  his  adversary's.  (/)    This  is  reqiiiring. 
from  tiie  incumbent  something  more  than  the  patron  1iiKy*fff>lf 


(c)  Hall'k  case,  7  Rep.  t5,  b. 

(6)  HairtcaM,  7  Rep.  26,  a.  WaU. 
Cler.  Law,  278. 

(c)  Dyer,  1,  b.  Had  also  per  Dyer,  5 
Leon.  47;  and  see  Wats.  Cler.  Law, 
279. 

id)  El?is  V.  Abp.  of  York,  Hob. 
319.  Tbe  form  of  pleading  also  fiiTonrs 
this  opinion,  for  the  plea  always  states, 
that  the  clerk  is  parson  impartonee. 


which  implies  indaction ;  bat  he  need. 
not  say,  that  he  was  parson  imparaonee 
before  the  writ  purchased.     Het.  17V 
18. 

(«)  IhU.    Dyer,  l,b.  margin. 

(/)  Hob.  319,  bnt  see  the  Qneeo  & 
Mtddleton's  case,  1  Leon.  45.  in  wliieh 
the  mcumbent  was  allowed  to  shew  the 
title  out  of  the  qneen,  without  alleging 
any  in  himself.' 
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colild  be  called  upon  to  do;  for  where  his  clerk  has  alre&dy  in ?u«reimp«i»^ 
been  admitted,  and  instituted,  we  have  seen,  that  it  is  sufficient  ~ 

fisr  the  patron  to  deny  the  pIainti£P's  title  without  shewing  any 
in  himsdf  •  (a) 

The  incumbent  may  plead,  that  he  is  parson  imparsonee  of 
tlie  presentation  of  such  a  one,  and  in  this  plea  he  ought  to 
maintain  his  own  title,  and  that  of  the  patron  by  whom  he  alleges 
tbe  presentation*  (i)  And  it  is  not  sufficient  for  the  incumbent 
to  state,  that  the  church  has  been  full  of  him  for  six  months 
by  the  presentation  of  a  stranger,  without  shewing  a  title  in  such 
stranger  (c) ;  but  he  may  say,  that  he  is  in  of  the  plaintiff's  own 
presentation,  or  by  collation  by  lapse  to  the  ordinary,  without 
settmg  out  any  title  {d) ;  and  the  clerk  may  say,  that  he  is  in  of 
die  pies^itadon  of  another  person  than  of  him  who  is  sued  as 
patron  with  him,  for  the  plea  of  the  one  does  not  estop  the  . 
other,  (e)  The  incumbent  cannot  plead  plenarty  generally,  for 
it  k  not  properly  a  plea  to  the  action ;  nor  is  it  such  a  counter- 
to  the  plamtiff 's  title,  as  is  within  the  statute  25  Ed.  3, 

7.  (/)    If  the  incumbent  resigns  pending  the  writ,  he  can  no 
^r  plead  to  the  title  under  this  statute;  though  he  may  still 
plead  as  he  might  have  pleaded  at  common  law.  {g) 

When  the  incumbent  pleads,  that  he  is  parson  imparsonee  of 
the  piesentation  of  such  a  one,  the  plaintiff  may  reply,  that  he 
is  not  parson  imparsonee,  or  may  allege,  that  he  is  in  of  the  pre- 
sentation of  another  person,  and  traverse  the  presentation  al- 
leged by  the  clerk.  (A) 

It  is  said,  that  if  the  incumbent's  plea  be  found  for  him,  he 
shaD  not  be  removed,  although  other  pleas  be  found  for  the 
plaintiff*  (t) 


(«)  The  reason  leems  to  be,  became        («)  Hob.  StO,  S2l. 

tlK  statute  S5  Ed.  3,  tbe  iucom-        (/>  Br.  Ab.  Plenarty,  6, 9, 12.    Qu, 


bent  is  not  only  to  counterplead  the     Imp.  154.    Fits.  Ab.  Quo.  Imp*  48. 
f's  title,  but  *<  to  shew  and  de-     Grindon's  case,  Plow.  Com.  50 J. 


iiis  own  ri^t.*'  (g)  £l?is  ▼.   Abp.    of  York,   Hob. 

(4)  Xlris  ▼.   Abp.  of  Yerk,  Hob.  SI  9. 

aiO.    W.  JoD.  4,  S.  C.  {h)  Hob.  321.    W.  Joiu  5. 

(«)  Cranwell  ?.  Lester,  l  Brownl.  (t)  Wallop  v.  Murray,  l  Brownl.  16f . 

161,  S.  <X    Moy,  30.  Wats.  Clerg.  Law,  S86. 
(O  Noy,  30. 

R 
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In  waste.  Xhe  general  issue  in  an  action  of  waste  is  no  watte  done,  (a) 

This  plea  admits  nothing,  but  puts  the  whole  declaratioit  m  issney 
and  therefore  the  plaintiff  must  prove  his  title  as  laid  in  tho  de- 
claration, and  also  the  kind  of  waste  stated  in  it ;  so  dhai  tf  the 
waste,  alleged  in  the  declaration,  be  in  cutting  trees,  and  the 
jury  find  that  the  defendant  stubbed  them,  it  will  be  a  vari- 
ance. (6)  Upon  nul  wtute^  the  defendant  may  give  in  evidenee 
any  thing  that  proves  no  waste  to  have  been  committed ;  as  tbiC^ 
it  happened  by  tempest,  lightning,  enemies,  or  the  fike(<y)j  or 
that  the  lessor  himself  committed  the  waste,  {d)  But  matter  of 
justification  or  excuse  cannot  be  given  in  evidence  undes  iba» 
plea(e) ;  and,  therefore,  where  the  defendant  has  cut  timber  fer 
repairs,  or  for  necessary  botes,  and  used  it  accordingly,  thia  BMSt 
be  specially  pleaded.  (/)  The  plaintiff  may  pkad  as  to  por^  nui 
waste  fait,  and  as  to  the  residue,  a  special  justifieationtf  (g)  If 
a  straiiger  bring  an  action  of  waste  against  tenant  for  life^  and 
he  plead  nul  waste,  it  is  a  forfeiture.  (A) 

Pleas  to  the  The  pleas  in  waste  to  the  plaintiff's  title,  are  either  in  abttle* 
title.  ment  or  in  bar ;  in  abatement,  where  the  title  is  wrongly  staled ; 
and  in  bar,  where  it  is  denied.  Thus  it  is  a  good  plea  in  abate- 
ment where  the  plaintiff  entitles  himself  to  a  reversion  in  fee  by 
descent,  to  say  that  the  ancestor  devised  to  him  in  tail ;  and  in 
this  case  the  descent  ought  not  to  be  traversed,  (c)  It  is  a  good 
plea  in  bar,  to  shew,  that  the  reversion  has  been  devested  out  at 
the  plaintiff;  but  where  the  action  is  brought  by  the  lessor  against 
the  lessee,  the  latter  cannot  plead  generally,  that  the  plaintiff 
has  nothing  in  the  reversion ;  but  must  shew  how  it  has  been 
devested  (k),  on  account  of  the  privity  subsisting  between  them ; 
but  '*  nothing  in  the  reversion,"  is  a  good  plea  when  the  action  is 
brought  by  the  assignee  of  the  reversion.  (J)  If  the  plaintiff's 
title  fails  pending  the  suit,  it  may  be  pleaded  puis  darrein  ean~ 
tinuance,{m)  as  where  the  plaintiff  becomes  tenant  in  tail  after  pos- 

(o)  Co.  Eat.  700,  a.  708,  a.   S  Liitw.  (g)  Co.  Ent.  702,  d. 

1645.    Godb.  t09.  (h)  Co.  litt.  25f ,  a. 

(ft)  Leigh  ▼.  Ldgb,  S  Lntw.  1547.  (t)  2  Latw.  1557.    Com.  Dig.  Plea- 

S  Saond.  298,  (note).  der,  (S  O.  lO). 

(e)  Co.  Litt.  28S,  a.    AtUe,  p.  iSt.  (Ic)  Co.  Litt.  356,  a. 

(d)  5  H.  4, 2,  b.    See  wde,  p.  190.  (0  Co.  Litt.  956,  a. 

(e)  Com.  iDHg.  Pleader,  (9  0. 7).  (m)  Ewer  v.  Moile,  Yelr.  141 .  Spink 
(/)  Co.  Litt.  28S,  a.    Dyer,  276,  a.  v.  Tenant,  1  Roll.  Rep.  106. 

Co.  Ent.  709, a.  2  Lat.  1546.  JNfe,p.  118. 
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wkSalbf  of  issue  extiiiet     To  destroy  the  plaintiff's  title,  the      in  waste. 
defendant  may  also  plead  a  mean  remaindennan  still  alive,  (a) 

As  the  defendant  may  deny  the  plaintiff's  title,  so  he  may  also 
deny  his  own  liability,  .as  stated  by  the  plaintiff;  thus  when  sued 
as  swigiioc  of  the  original  tenant,  he  may  plead  no  demise  made 
to  the  latter,  or  no  danise  as  to  part  (6) ;  or  that  the  wood  was 
.  in  the  demise  (c) ;  or  that  he  has  nothing  by  the  as- 
of  such  a  one.  {d)  So  the  tenant  for  life  or  years  may 
plead  that  after  tiie  demise  he  assigned,  before  which  assignment 
no  waste  was  done(e);  to  which  plea  the  plaintiff  may  reply,, 
that  the  assignment  .was  by  fraud,  and  that  the  defendant  after- 
wards took  the  profits ;  and  the  defendant  in  his  rejoinder  must 
traverse  the  taking  of  the  profits,  and  not  the  fraud.  (/) 

The  defendant  may  plead  in  justification,  that  he  took  the  trees,  Repairs,  &c. 
ftc^  for  repairs  {g) ;  but  it  is  not  sufficient  to  say,  that  the  de- 
fendant took  them  for  repairs,  unless  it  be  added,  that  Yie  usedj 
or  at  feast  keeps  them  for  repairs ;  for  though  he  might,  at  first, 
hare  taken  them  for  repairs,  yet,  perhaps,  he  afterwards  sold 
theoL.  (A)  So  the  defendant  may  plead,  that  he  took  them  for 
necessary  botes,  as  for  fire  bote(t),  wain  bote,  cart  bote,  or 
pkugh  bote  ik) ;  or  for  gates,  stiles,  &c.  (/) ;  or  for  making  uten- 
sils of  husbandry  Cm),  or  for  hedge  bote,  {n)     ^ 

It  is  a  good  plea  in  excuse,  that  the  defendant  repaired  before 
action  brought,  for  the  jury  must  view  the  waste,  which  of  course 
they  cannot  do  if  it  has  been  repaired ;  but  if  the  repairs  were 
after  the  commencement  of  the  action,  this  plea  cannot  be 
pleaded,  (o)  The  defendant  may  also  plead,  that  the  building 
was  so  ruinous  at  the  time  of  the  demise,  that  he  could  not 
maintain  or  repair  it,  and  therefore  he  took  it  down  and  rebuilt 


(c)  Winch.  Eat.  1019,  (1  ISt). 

(fr)  Co.  Ent.  697,  b.  Coin.  Dig. 
Pleader,  (S  0. 18). 

(«>  Wiiidi.  Ent.  106«,  (1176).  Oood- 
ffigjbty  dero.  Peters  v.  Vivian,  8  Eatt, 

tsa 

(€)  Wiodi.  Ent.  106f ,  (1176). 

(«)  Co.  Eiit.  697,  b.  See  aiil«,  p.  111. 

(/)  Sue  11  Hen.  6,  c  5.  Booth'k 
CMe»  >  Rep.  77,  a.  Co.  Ent.  698,  a. 
F.  H.  B.  59  C.  Ante,  p.  IIS. 

igy  Co.  Ent.  703,  a.  Wincb.  Ent. 
taSP,  1067,  (lUS,  1182,  edit.  1680). 

<&)  Dwby  ▼•  Hodgion,  3  La?.  3«3. 


Co.  Litt.  54,  b.  miity  p.  118,  but  quatrt 
J9A  to  keeping  tbe  timber.  Gorges  ▼. 
Stanfield,  Cro.  Eliz.  593 ;  and  see  Doe 
dem.  Foley  v.  Wilson,  11  East,  56. 

(t)  Co.  Ent.  703,  a.   Co.  Litt.  .53,  b. 

(k)  Wincb.  Ent.  1030, 1055,  (1144, 
1169). 

(I)  im.  1031,  (1145).  Co.  Litt  53, 
b. 

(m)  Wincb.  Ent.  1055,  (1169).  t  Rol. 
Ab.  823, 1.  S2. 

(ii)  Co.  Ent  703. 

(o)  Whelpdale's  case,  5  Rep.  119,  b. 
2  Imt  307.    Co.  Litt.  53,  a. 
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In  waste. 


Without  im- 
peachment of 
waste. 

Release. 


Accord  and  sa- 
tisfaction. 


it  (a) :  or  he  may  plead,  that  it  was  so  ruinous  at  the  commenoe* 
ment  of  his  lease,  quod  reparari  nonpoiu$t(b};  and  so  he  may 
say,  that  the  trees  cut  down,  were  ariAB^  mortu€Bj  neefruciumnec 
foUa  poriantes  g  but  it  is  not  sufficient  to  say,  that  they  were 
aridtBj  in  columnis  puiriAe,  canker  anglice  pollards,  non  habeiUes 
Sf^ciens  mahremium  pro  aliquibus  adificiis.  (c) 

The  tenant  may  plead,  that  his  lease  is  without  impeadunent 
of  waste  {d) ;  or  that  the  plaintiff's  ancestor  made  a  bargain  and 
sale  of  the  trees  to  him  {e) ;  or,  that  the  lessor  covenanted  in  the 
deed  of  demise,  that  the  defendant  might  cut  down  trees.  (/) 

The  defendant  may  plead  a  release  from  the  plaintiff;  where 
the  action  is  in  the  tenuity  and  brought  by  two,  a  release  by  one 
is  a  bar  to  both ;  but  otherwise,  where  it  is  brought  in  the  ienetf 
for  there  it  only  bars  the  plaintiff,  who  releases,  {g) 

Accord  and  satisfaction,  is  a  good  plea  in  an  action  of  waste 
in  the  tenuit,  where  damages  only  are  to  be  recovered ;  or  in  an 
action  of  waste  against  tenant  for  years  in  the  tenet,  for  there  a 
chattel  only  is  recovered.  (A) 


In  quod  permit' 
tat. 


It  has  already  been  said,  that  when  a  quod  permittat  is 
brought  in  the  debet,  or  in  the  nature  of  a  writ  of  right,  the 
^ise  may  be  joined  on  the  mere  right  (i);  but  where  it  is 
brought  in  the  nature  of  a  writ  of  entry,  the  defendant  must 
plead  specially,  according  to  the  nature  of  his  case.  Thus  in  a 
quod  permittat,  in  the  nature  of  entry  sur  disseisin  of  a  common, 
the  defendant  may  plead,  that  the  land  is  in  severalty,  and  tra- 
verse the  disseisin  (A:) ;  and  so  if  it  be  brought  in  the  nature  of  a 
writ  of  entry  for  disturbance  of  a  right  of  common  or  way,  the 
defendant  may  traverse  the  prescription,  &c.  (/) 


(a)  Wood  and  Avei^'s  case,  2  Leoiv 
189,    Co,  Litt.  53,  a. 

(6)  Winch.  Ent.  1045,  (U59>  Ward 
V.  Dettensam,  Moor,  54. 

(c)  Com.  Dig.  Pleader,  (3  O.  13). 
Mauwood's  case.  Moor,  101. 

(d)  2  Rol.  Ab.  635|  L  10, 15.  Ante, 
p.  ItO. 

(e)  Win.  Ent.  1043,  (1157). 

(/)  Cage  V.  PazliD,   1   Leoo.  117. 


Moor,  23.    Hard.  IIS. 

(g)  t  IfoA.  307.  Com  Dig.  Pleader, 
(3  0. 8, 16). 

(A)  Peytoe's  case,  9  Rep.  78,  a,  b. 
AldcD  ▼.  Blague,  Cro.  Jac.  lOO.  S«ciie- 
verell  V.  BagDol,  Cro.  Elis.  556.  Co. 
Ent.  707,  b. 

(t)  Jftf«,  p.  41. 

(I()  Rust.  Ent.  539,  a.     Bootln  ^^' 

(0  Rast  Eot.  538»  b. 
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A  quod  ei  deforceaty  being  an  action  brought  by  tenant  lor  inquodeide- 
laStf  &c^  to  recover  lands  which  he  has  lost  by  default  in  a  real  firceau 
9tAm{fi)y  the  defendant  may  plead  such  former  recovery  in 
bar,  maintaining  his  title  at  the  close  of  his  plea ;  as  if  the  re- 
covery was  by  formedon^  he  must  say,  ^*  and  he  is  ready  to 
maintain  his  right  and  title  aforesaid^  by  the  gift  aforesaid,  &c., 
wherefore  he  prays  judgment,  &c."  and  the  demandant  may 
either  traverse  the  title  or  plead  in  bar  of  it.  {b)  K  the  former 
recovery  is  pleaded,  the  defendant  in  the  quod  ei  deforceat  be- 
comes an  actor,  and  the  demandant  may  then  vouch,  (e)  The 
defendant,  however,  is  not  obliged  to  plead  the  former  recovery, 
and  may  plead  any  other  matter  sufficient  to  bar  the  demand- 
ant, (d) 

In  a  nuper  obOt,  the  demandant  may  plead  in  bar  a  feoffment    in  nuperobHt. 
from  the  common  ancestor,  and  traverse  that  he  died  seised,  (e) 


The  usual  plea  in  bar  in  partition  is  non  tenant  insimvl  et  pro     in  partition. 
i^divito  (y) ;  and  to  a  declaration  stating  a  demise  to  the  de-     — — — 
fiendants,  non  dimisit  is  not  a  good  plea,  for  it  amounts  to  non 
tenetU  huimul.  (g)    Nor  can  the  defendant  plead  another  writ  of 
partition  depending,  brought  by  him  against  the  plaintiff.  (A) 


The  defendant  may  plead  the  general  issue,  not  guilty,  al-  Incfceettforim- 
dioagh  matter  of  record  is  mixed  with  matter  of  fact,  (i)  pleading  lands 

If  issue  be  joined,  whether  the  manor  is  ancient  demesne  or  not,  "*  «»<»«>»*  de- 
it  shall  be  tried  by  doomsday  book.  (*)    The  book  of  doomsday  f!*T  '"  *^^ 

1  1^  •  1  .    .       ,     kings  court. 

ought  to  prove  the  very  manor  to  be  ancient  .demesne,  as  it  is  al-    ..........^ 

le|^;  for  if  issue  be  upon  the  manor  of  B.,  in  the  county  of 
N.,  if  doomsday  has  it  the  manor  of  B.,  in  the  county  of  L.,  it  is 
not  soiBcient.  (/)  If  it  be  not  under  the  title  de  terrd  regis  there, 

(a)  ililf,  p.  ISt.  (s)  Cocks  ▼•Coombitocks,  iBrownl. 

(ft)  t  Inst*  S5S.    Rast.  Ent.  537,  b;  157. 
B«oCh,  f55.  (h)  Mill  ▼.  Olemham,  1  BrownL  158. 

(c)  t  latt.  551,  uid  see  in  <*  Voacher.'*         (t)  Com.  Dig.  Pleader,  (t  H). 
ii)  t  I»t.  55f .  Ik)  Caie  of  the  Abbot  of  Strata  Mar- 

(ff)  Rait.  Ent.  441,  a.    Booth,  f06.  cella,  9  Rep.  51,  a.    Com.  Dig.  Anc. 

(/)  Co.  Ent.   414,  b.    Com.    Dig.  Demesne,  (F.  7) 

,(5F.5).    Booth,  S46.  (/)  Hob.  188.  ^ 
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it  is  not  andenf  demesne,  (a)  If  thequestioiibey  whether  the 
land  be  parcel  of  a  manor  in  ancient  demesne,  the  trial  shaU  be 
by  jury.  (6)  And  in  an  assise,  ancient  demesne  is  tried  by  ^ 
recognitors  of  assise,  (c) 


In  vearraniia 
ehartit. 


There  are  some  pleas  in  this  action,  which,  admitting  the  ob- 
ligation of  the  defendant  to  warrant  the  lands  to  the  plaintiff,  go 
only  in  excuse  of  damages  and  execution ;  such  is  the  plea,  that 
the  plaintiff  has  not  yet  been  impleaded,  in  which  case,  the 
plaintiff  is  entitled  immediately  to  judgment  to  recover  his  war- 
ranty ;  but  not  to  damages,  (d)  So  also  if  the  defendant  pleads 
riens  per  descent,  it  is  a  confession  of  the  warranty,  and  the  plain- 
tiff may  have  judgment,  pro  loco  et  tempore,  immediately,  (e) 

Any  plea  which  shews  that  the  plaintiff  is  not  entitled  to  take 
advantage  of  the  warranty,  is  a  good  plea  in  bar  in  this  action,  as 
that  he  was  not  tenant  of  the  land  on  the  day  of  the  writ  pur- 
chased (/) ;  but  it  is  sufficient  if  he  be  tenant  by  admittance,  as  a 
vouchee,  {g)  So  the  defendant  may  plead,  that  nothing  passed  by 
the  deed  upon  which  the  plaintiff  has  declared  ;  for  if  nothing 
passed  by  the  deed,  the  warranty  does  not  bind  {k) ;  and  this  plea 
of  non  dedit  non  concessit,  &c.,  is  the  general  issue  in  the 
action,  (f)  Upon  the  same  principle,  the  defendant  may  plead, 
that  the  plaintiff  is  in  of  another  estate  than  that  to  which  the 
warranty  is  annexed ;  in  which  case  the  privity  upon  which  this 
action  is  founded,  is  wanting.  Thus  if  a  person  who  has  an 
elder  title  enters  upon  him  who  has  the  warranty,  and  die  latter 
then  enters  upon  the  former  and  disseises  him,  and  brings  it 
warraniia  charttPy  these  facts  may  be  pleaded  to  bar  the  phuntiff 
in  that  action.  (^) 


(a)  HoDt  ▼.  Bora,  1  Salk.  57. 

(b)  Case  of  the  Abbot  of  Strata  Mar- 
cella,  9  Rep.  31,  a.  Hunt  ▼.  Bura,  1 
Salk.  57. 

(c)  2  lost.  597.  See  form  of  decla- 
ratioD,  plea,  replication,  and  daj  given 
to  produce  doomsday,  Heme's  Plead. 
95. 

(d)  F.  N.  B.  154  K.  RoU  ▼.  Os. 
bora,  Rob.  35.  1  Rol.  Ab.  474,  1.  50 ; 
bat  nee  Br.  Ab.  Dam.  185  -,  and  see  post 


io  <<  Damages." 

(e)  Thompson  v.  Jackson,  N07,  149. 

(/)  t  RoU.  Ab*  810, 1. 7.  Hob.  tl. 

(g)  Roll  V.  Osbora,  Hob.  «l.  t  RoL 
Ab.  810,  L  15. 

(k)  Roll  V.  Osbora,  Hob*  f  1.  Moor, 
860. 

(t)  Booth,  242.    Co.  Ent.  692,  b. 

{k)  Rest.  Ent.  598,  b.    Booth,  U/t. 
Roll  V.  Osbora,  Hob.  96;  and  see  in 
<'  Voocher,"  jMsf. 
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Of  View. 

In  many  real  actions  the  tenant  may  demand  a  view  of  the  land 
in  question,  or,  if  a  vent  b  to  be  recovered,  a  view  of  the  land 
out  of  which  it  issues.  In  other  actions,  as  in  assise  of  novel 
disseisin  and  waste,  the  view  is  had  by  the  jury.  The  reason  of 
du8  proceeding  is,  that  the  tenant  or  jury  may  know  with  cer- 
tainty what  the  demandant  seeks  to  recover,  and  that  the  de- 
fiance may  be  shaped  accordingly. 
This  being  the  groimd  upon  which  a  view  is  granted,  it  is  de-  When  denied. 

Died  by  the  law  in  all  cases  in  which  the  tenant  has,  without    

such  a  dilatory  proceeding,  a  sufficient  knowledge  of  the  lands 
or  tenements  demanded  from  him.  Therefore  it  is  a  good 
oounterplea  of  view  at  common  law  to  say  that  the  tenant  is  in 
possession  of  the  lands  demanded,  and  of  no  other  lands  in  the 


viD.  (a)    It  is  likewise  denied  in  certain  actions  which  arise  Tn  actions 
out  of  the  wrongful  act  of  the  tenant  himself,  who  may  reason-  brought  on  tt- 
aUy  be  presumed  to  be  cognizant  of  the  nature  and  extent  of  "*°^'"  ^^^ 
the  injury  which  he  has  himself  committed.    Thus  it  is  denied  ^^^^' 
in  a  writ  of  intrusion  and  of  entry  in  the  qvibus,  because  the  te- 
nant is  supposed  by  those  writs  to  be  in  of  his  own  wrong  (b) ; 
but,  if  a  feme  sole  disseises  another,  and  takes  baron,  and  the 
disseisee  brings  a  writ  of  entry  in  the  quibus  against  the  baron 
and  feme,  in  this  case  the  baron  shall  have  a  view,  because  he 
was  a  stranger  to  the  tort^  (c) 

But  this  rule  does  not  extend  to  writs  supposing  a  torty  where 
the  tenant  demands  the  view  of  another  thing  than  that  in  de- 
anad,  as  in  the  case  of  a  writ  of  entry  sur  disseisin  of  a  rent,  in 
wUeh  a  view  may  be  had  of  the  land  out  of  which  the  rent 
issues ;  diough  in  this  case,  if  it  appear  to  the  court  that  the  te- 
nant is  tenant  of  the  land  out  of  which  the  rent  issues,  a  view 
shall  not  be  granted,  {d) 

In  actions  in  which  there  is  a  privity  of  blood  between  the  de-  Iq  actions  where 
mandant  and  the  tenant,  and  the  tenements  in  dispute  have  been  there  is  privity  of 

blood. 
(«)  DsvM  V.  Lees,  Willes,  347.  (c)  Keilw.  126,  b. 

ih)  2  R«l.  Ab.  725,  1.  n,  fS.    Br.         (d)  it  Rol.  Ab.  726,  L  43,  45,  727, 

Ab.  View,  10,  but  ID  oii  m  witS  io  tfae     1.  21.    Br.  Ab.  View,  l6,  52.    Booth, 

view  lies,  Br.  Ab.  View,  104.  39. 
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In  writ  of  right 
of  dower. 


In  dower  unde 
nihil  habtt. 


When  denied,   the  property  of  their  common  ancestor,  each  party  is  presumed 

to  be  equally  cognisant  of  the  tenements  demanded ;  a  view  is 

therefore  denied  to  the  tenant  in  a  nuper  obiit  {a),  and  in  a  writ 
of  right  de  rationabtU  parte.  (6) 

It  appears,  that  at  common  law,  in  a  writ  of  right  of  dower,  if 
the  .husband  die  seised  of  the  land  out  of  which  the  dower  is 
demanded,  the  heir  or  any  claiming  under  him  cannot  have  a 
view,  because  he  ii  presumed  to  be  cognisant  of  the  lands  which 
the  ancestor  had  at  the  time  of  his  death,  though,  where  the 
husband  had  aliened,  at  common  law,  view  was  grantable.  (c)  In 
the  latter  case  view  is  taken  away  by  stat.  Westm.  S,  c.  48. 

The  cases  are  contradictory  with  regard  to  the  granting  order 
nying  a  view  in  dower  unde  nihil  habet  (d),  but  the  weight  of 
authorities  appears  to  be  in  favour  of  the  denial.  Many  of  the 
cases,  probably,  in  which  view  has  been  granted  in  dower  are 
cases  of  writs  of  right  of  dower,  and  not  of  dower  unde  nihil 
habet.  {e)  In  the  former  case  there  is  not  the  same  objection 
to  this  dilatory  proceeding,  as  in  the  latter,  where  the  widow  b 
wholly  without  a  provision.  At  the  present  day  the  courts  would 
probably  be  inclined  to  discountenance  a  demand  of  view  in  a 
writ  of  dower  unde  nihil  habet.  (/) 

A  view  is  denied  in  a  quod  ei  defarceat,  for  the  tenant  must 
know  by  the  former  record  what  he  then  recovered,  and  what 
is  now  in  demand  (g) ;  so  in  a  writ  of  right  of  advowson,  where 
there  is  only  one  church  in  the  vill,  and  so  where  there  are  two, 
provided^  they  be  of  different  names,  (h)  In  a  cessavit  on  the 
cesser  of  the  tenant,  where  the  lord  has  had  seisin  by  the  hands 
of  the  tenant  himself,  no  view  lies,  for,  if  the  tenant  has,  with  his 
own  hands,  rendered  the  services,  he  must  know  the  object  of 
the  cessavit  (i),  but  in  a  cessavit  against  the  ahenee  of  a  tenant 


In  other  actions. 


(a)  Br.  Ab,  View/f f ,  102.  F.  N.  B. 
197  Q.    2  ReeYM*  Hist.  S15  (note). 

(6)  F.  N.  B.  9  N,  but  in  15  H.  5, 
Tiew  VIM  granted  in  a  raiionabili  parity 
because  tbe  atieestor  did  not  die  seised. 
Ibid. 

(c)  BractOD,S77,a.  2  Inst.  481,  and 
see  posf. 

(d)  That  Yiew  does  not  lie,  see  Br. 
Ab.  View,  22.  Fitz.  Ab.  View,  55.  2 
Rot.  Ab.  725,  I.  20.  Com.  Dig.  View, 
(B)«  2  Inst.  481.  Astmal  ▼.  Astnal, 
2  Lev.  117,  and  see  Dyer,  179,  a.  That 


view  lies,  see  Bemes  t.  Rich,  S  Lef. 
220.  Co.  Ent.  177,  a.  CUA's  Ent.  299. 
Rast.  Eat.  228,  b.  232,  b.  289,  b. 

(tf)  Astmal  ▼.  Astmal,  2  Lev.  117. 

(/)  2,Satiud.  44,  a,  (note). 

(g)  Booth,  37.    Br.  Ab.  View,  14» 
91. 

(A)  Davis  v.Lees,  WiUes,347.  Ayie*! 
case,  11  Rep.  22,  a.    2  RoL  Ab.  728, 
1. 15.    2  Reeves'  Hist.  315,  bat  see  F. 
N.  B.  30  E,  note  (a.)  aminu 
-  (t)  2  Rol.  Ab.  725|  1.  28. 


Of  View.  S4B 

upon  tke  eesier  of  ihe  tenant,  a  view  may  be  had.(a)    In  ad*   whendemed. 
measiuement  of  dower  the  defendant  cannot  have  a  view,  for    — ^— 
she  cannot  be  miscognisant  of  the  land  which  she  holds  in  dower, 
and  the  action  also  is  the  consequence  of  her  own  act.  (Jb) 

By  the  statute  of  Westminster  2,  (18  Ed.  1,  c.  48.)  it  is  en-  yvhen  taken 
acted,  that  from  thenceforth,  view  of  land  shall  not  be  granted,  "^^^y  ^  '^ 
bat  where  view  of  land  is  necessary,  as  if  one  lose  lands  by  de-  ^  w^miMUr 
findt,  and  he  who  loses  moves  a  writ  to  demand  the  same  land. 
And  in  case  where  one,  by  an  exception  dilatory,  abates  a  writ 
after  the  view  of  the  land,  as  by  non  tenure,  or  misnaming  of 
the  town,  or  such  like ;  if  he  purchase  another  writ,  in  this 
case(c),  and  in  the  case  before  mentioned  (<Q;  from  henceforth 
the  view  shall  not  be  granted,  if  he  had  the  view  in  the  first 
writ»  In  a  writ  of  dower,  where  the  dower  in  demand  is  of  land, 
that  the  husband  aliened  to  the  tenant  or  his  ancestor,  when 
the  tenant  ought  not  to  be  ignorant  what  land  the  husband  did 
alien  to  him  or  his  ancestor,  though  the  husband  died  not  seised, 
yet  from  thenceforth  view  shall  not  be  granted  to  the  tenant,  (e) 
In  a  writ  of  entry  also,  which  is  abated,  because  the  demandant 
misnamed  the  entry  (/),  if  the  demandant  purchase  another  writ 
of  entry,  if  the  tenant  had  view  in  the  first  writ,  he  shall  not 
have  it  in  the  second.  In  ..all  writs  also,  where  lands  are  de- 
manded by  reason  of  a  demise  (g)  made  by  the  demandant  or 
his  ancestor  to  the  tenant  and  not  to  his  ancestor,  as  that  which 
he  leased  to  him,  bemg  within  age,  non  eo»9»o«ffM?ii^i«,  in  prison, 
and  such  I&e,  view  shall  not  be  granted  thereafter,  but  if  the 
demise  was  made  to  his  ancestor,  view  shall  lie  as  it  did  before. 

It  is  provided  at  the  commencement  of  the  foregoing  chapter 
of  die  statute  of  Westminster  S,  that  a  view  shall  not  be  granted 
unless  where  it  is  necessary,  and  it  is  said  by  Willes,  C.  J.  that 
the  exceptions  specified  in  the  statute  are  not  all  the  cases 
wherein  a  view  ought  to  be  denied,  but  that  they  are  put  for  ex- 
amj^'s  sake,  and  that  the  true  rule  is,  that  a  view  being  a  dila- 
tory, shall  not  be  granted,  unless  where  a  view  is  necessary ;  and 
that  wherever  it  is  plain  that  the  tenant  has  sufficient  knowledge 

(•)  iMiLI.40.  the  former  daose,  concemiog  qwod  H 

(k)  t  Rcrf.  Ab.  7t7,  I.  7.  d^oreeuU,  S  lost.  481. 

(c)  *«  This  ctte**  refaitet  to  the  lait  (e)  See  wkU^  p.  248. 
wwds  ^  or  sach  like;'  H  lost.  481.  (/)  See  oiife,  p.  208. 

(d)  That  it  in  the  caie  of  pleadiofc  (jf)  Hie  word  demise  here  is  applied 
mam  ttmutf  or  the  mismuniiig  of  the  to  an  estate  in  fee  simple,  feetail,  or  for 
town.   The  words  have  norefisrence  to  life,  t  Inst  483. 


2S0  Of  Beal  Actions. 

wben  denied,    wlttt  it  is  that  the  demandant  sues  for,  thoe  a  view  shall  not  be 
'  gmntod.(a) 

The  first  biandi  of  tUs  statute  is  to  be  understood  of  a  qind 
ei  deforceor  upon  a  recovery  by  de&uh,  which  bebg  a  writ 
grounded  upon  a  former  record,  the  tenant  has  sufficient  nolice 
of  the  land  in  question,  and  upon  this  account  neither  piaity, 
privy,  nor  stranger,  shall  have  a  view  in  this  writ  It  is  otherwise 
in  a  writ  of  right,  brought  upon  a  judgm^it  by  default,  for  that 
writ  is  not  grounded  upon  the  former  record,  {b) 

Non  tenure,  and  misnaming  of  the  town,  are  only  mentioned  as 
examples  of  such  dilaitory  pleas,  as,  where  the  first  writ  is  abated, 
'  shall  prevent  4he  tenant  ficom having  a  fresh  view. (c)  If  thede- 
mandant  is  nonsuited,  or  discontinues  in  a  new  action,  the  tenant 
shall  again  have  a  view,  {d)  If  a  writ  is  brought  against  one,  and 
aiMited  for  jointenancy  after  view,  and  a  new  writ  is  faiougbt 
against  Urn  and  another,  they  shall  again  have  the  view,  because 
in  4iie  new  writ  a  new  person  is  joined,  and  so  if  more  or  less 
land  be  eontuned  in  the  new  writ,  {e)  If  the  first  writ  is  brought 
in  K.  and  the  tenant  pleads  that  the  land  extends  into  L.  in  a 
new  writ  forthe lands  in  K.  and  L.,  though  a  new  town  be  ad* 
ded,  yet,  i>ecauae  it  was  added  by  force  <^  the  plea  of  the 
tenant  himself,  he  is  ousted  of  view.  (/) 

Tlie<dattse  in  the  statute  respecting  writs  of  dower,  does  aot 
eoctend  to  dower  wiMfe  nihil  babet,  in  which,  as  it  seems,  no  view 
was  grantable  at  common  law.  (£) 

The  last  dause  of  the  statute  rdating  to  writs  of  dum  fiM 
infra  oftaiem.  Sec  does  not  extend  to  those  writs  when  brought 
in  <be  per  andewj,  and  if  any  of  these  writs  be  biought  for  a 
rent,  though  the  view  be  demanded  of  anodier  diing  than  that 
in  •dMnand(A),  yet  by  this  statute  it  shall  not  be  granted.(i) 
The  alienations  intended  by  this  clause  are  only  alienations  m 
jNM,  and  not  by  record,  as  a  fine,  &c.  (k) 
View  ousted  by  When  the  tenant  by  his  plea  takes  cognisance  of  the  land,  a 
plea.  ^^^  jg  denied.  Thus  in  a.  praecipe  quod  reddai,  in  which  view 
lies,  if  the  tenant  pleads  in  bar  as  to  part,  and  as  to  the  residue 

(•)  DsTU  Y.  Lms,  WiUes,  S4T.  £r.  (e)  S  Inst  481.  S  Rol.  Ab.  7S9,  Ltt. 

Ab.  View,  U.  (/  )  S  last  481. 

(b)  t  lost.  48Q.  (g)^  lut.  481.  iiaC^  p.  148. 

(c)  S  Inst  480, 1.  (A)  httmnUf  p.S47. 

(4  %  Imt.  480.    %  Rol.  Ab.  rS9,        (0  s  Init.  48t.    Br.  Ab.  View,  t8. 
1.  SO.  (X(>SlMt.48Si 
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dettaikk  «  new,  iie  shiA  lie  ousfteA  <)f  4lie  view,  for  by  the  plea   Wfaen  denied. 
in  bar,  he  tadtes  fipoti  himself  'CogiHsance  of  the  whole,  (o)  But  ^ 

in  m  writ  of  oitiy  in  Ihe  lusture  of  an  assise,  of  four  acres  of  knd, 
and  twenty  sliMings  rent,  tf  the  tenant  pleads  in  bar  for  llie  four 
acres,  yet  he  shidl  have  a  view  of  the  land,  out  -of  which  the 
lent  18  issuing,  for  of  this  land  he  does  not  take  cognisance  by 
die  plea  in  bar.  (b)  In  dower,  when  the  tenant  demands  a  view, 
and  the  demandant  oovrnterpleads  it,  alleging  that  the  husband 
died  amed,  the  tenant  ought  not  to  rej^y  that  the  husband 
did  not  die  seised  of  the  lands  denumded^  for  thereby  he  would 
take  cogmBaiice  of  Ae  lands  and  oust  himself  of  the  view,  but 
he  ought  to  «ay  that  he  did  not  die  seised  of  any  lands  in  the 
▼in.  (c)      . 


Widi  the  exceptions  before  m^itioned,  and  also  with  the  ex-  When  granted. 
eeption  of  those  actions  in  which  a  view  lies  by  the  jury,  (if)  the 
tenant  in  any  real  action,  where  he  does  not  know  the  certainty  of 
the  landa  in  demand,  may  in  general  demand  a  view.(e)  Thiis 
it  lies  in  a  f0rmedon{f\  in  a  ewria  elaudenda{g\  in  ^l  writ  de 
toMiueimdifmbus  ei  servitii${h\  in  a  quod  perniiiiat(i)f  in  a  etM  ifi 
fljift  in  the  per{k\  in  admeasurement  of  pasture  (/),  in  a  quo 
jtmeim\  and  in  a  writ  de  raiianabiKbifg  divieis.  {n) 


The  tenant  may  pray  a  view  either  before  or  after  the  deman-  At  whsttiflK 
daot  haa  oaonted.  (o)  Whether  tiie  tenant  can  have  a  view  after  F^«i« 
a  general  imparlance  has  been  much  disputed.  The  rea^n  of 
dogring  a  view  in  this  case  appears  to  be,  that  as  sat  imparlance 
it  alowed  in  order  to  enable  the  defendant  the  better  to  inform 
Uns^  of  tiie  cause  of  action,  in  order  to  his  defenoe(p),  he 
■nst  therefore  be  psesumed  to  have  made  himself  acquainted 
during  that  time  with  the  land  demanded,  or  as  it  is  expressed 
m  the  case  in  Dyer,  he  takes  notice  of  tiie  land  upon  himself,  (q) 

(•)  S  RaL  Ab.  7S7,  1. 46.    Be  Ab. 
Tiew,  58. 
(h)  S  KaL  Ab.  f t7,  1. 51.    Br.  Ab. 

(e)  Br.  Ab.  Visw,  9, 40.   Booth,  41. 
lU  entry  laBatt.  SS9,.b.  is  incorrect. 

(e)  Com.  Oif.  View,  (A). 
If)  t  B«l.  Ab.  7S5,  I.  51.    Dftvif<r. 

Uh,  •Wille^a44. 

(f)  t  RoL  Ab.  725,   1.  54.    Bast 
Art.  141,  b. 

(Jk)aatlAb«7S6,JLS. 


<t}.  iTM.  l.<4fi,biit.in  .Felmer  y.  Poult, 
ney,  J  Salk.  458,  it  i&iai^l  iki  jwr^ 
ehall  hne  n  new. 

(ft)  Br.  Ab.  Yiesr,  104.  J  BaI.  Ab. 
7«r. 

(l)  Br.  Ab.  Admeasuremeiit,  3. 

(m)  F.  N.  B.  1S8  K. 

(«)  F.N.B.  129D. 

(o)  Br.  Ab.  View,  99.  Drai  v. 
liMi,  WiUes,  a44.  Wickhwn  v.  En- 
field, Cro.  Car.  551. 

(p)  Anon,  t  Show.  310« 

iq)  J>ye^  f  10^  b. 
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Atwhattime     View  also  is  a  dilatory  proceeding,  and  for  that  reason,  ought  not, 
prayed.       as  it  seems,  to  be  granted  after  a  general  imparlance  (a);  at  aB 
"  events,  it  is  mudi  more  safe  to  demand  a  view  before  imparlance. 

But  where  one  tenant  imparled,  and  anodier  prayed  a  view,  it  was 
held  by  Fltzherbert  that  the  latter  should  have  the  view  notwith- 
standing the  rule  that  defendants  ought  to  agree  in  dilatories.  (6) 
After  day  taken  by  prece  partium,  the  tenant  cannot  have  a 
view  (c),  and  so  in  a  precipe  quod  reddat  against  two,  if  one 
appears  and  the  other  makes  de&ult,  and  he  who  appears  has 
idem  dies  given,  and  at  the  return  of  the  grand  cape  both  appear, 
and  he  who  made  de&ult  confesses  the  action,  the  other  shall  not 
have  a  view,  because  by  the  i(km  dies  given  he  had  time  suffi- 
cient to  take  notice  of  the  land.(</)  In  a  praecipe  against  two  join- 
tenants,  if  one  of  them  confesses  the  action,  the  other  shall  not, 
it  is  said,  have  a  view,  because  it  is  a  delay  of  the  judgment 
Ibough  this  may  be  doubted,  for  the  latter  may,  after  the  view, 
take  upon  himself  the  entire  tenancy.  («)    At  the  grand  cape 
returned,  if  the  demandant  releases  the  default,  the  tenant  may 
pray  a  view.(/)    Aftier  plea  to  the  action,  a  view  cannot  be 
had.(^) 
Gounterpiea  of      The  demandant  may  counterplead  the  view,  where  it  is  impio- 
view  and  judg-  perly  demanded,  as  where  the  tenant  has  no  other  lands  in  the 
ment  thereon,    ^ame  vill.(>i)    So  in  dower,  if  the  husband  died  seised,  that  is 
""""""*""*"   a  good  counterplea(i),  and  so  under  the  statute  of  Westmin- 
ster S,  c.  48,  the  demandant  may  counterplead  the  view  mhett 
the  husband  has  aliened  the  lands  to  the  tenant  or  his  ancestor.  (A) 
Issue  may  be  taken  upon  the  counterplea.  (2)    If  the  tenant  de- 
mur to  tiie  counterplea,  and  it^is  adjudged  against  him,  the 
judgment  is  peremptory  (m),  if  it  be  found  for  him  it  is  that  he 
have  a  view,(9i) 


(•)  That  view  lies  after  uDparlance, 
aee  Brook  ▼.  Orovea,  Hatu  fS,  but 
the  cases  there  cited  do  not  appear  to 
bear  oot4hat  decision.  Jenk.  Cent»  150, 
Che  opinion  of  the  Prothonotary  in 
I>yer,«10,  b.  Boothy39.  That  it  does 
not  lie,  see  Dyer,  210,  b.  Moor,  3t. 
Gilb.  Hist,  a  P.  Bacon's  Ab.  Pleas 
and  Pleading,  (C.  f  •)  and  see  Onslow 
▼.  Smith,  a  Bos.  and  Pnl.  SSi,  as  to  aid 
prayer  after  imparlance. 

(6)  Br.  Ab.  View,  l,  7. 

(c)  a  Rol.  Ab.  729,  I.  Sd.   Bn  Ab. 


r,SS. 

(d)  S  Rol.  Ab.  7S0,  1. 5. 

(e)  S  Rol.  Ab.  730,  1. 10.     Br.  Ab. 
View,  68.  Dilatories,  9.  Dyer,  179,  a. 

(/  )  f  Rol.  Ab.  729, 1.  at. 
(g)  2RoLAb.729,l.  55. 
(4)  Davis  ▼.  Lees,  Willes,  344. 
(0  See  «rf«,  p.  248.  Clift.  Ent.  299. 
Wbelpdalev.  Whelpdale,  3  Lev.  168. 
(Jk)  Bemes  ▼.  Rich,  3  Lev.  tfO. 
(I)  RasL  Ent  239,  b. 
(m)  Com.  Dig.  Pleader,  (S  .Y.  3). 
(n)  Davis  v.  Lees, .  WIHea,  344. 
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Where  a  view  is  demanded,  and  granted,  a  writ  of  viAvr      ^n'  of 

m 

nay  be  sued  out  by  the  demandant  for  his  o\vn  expedition^        ^^^' 
and  it  is  his  duty  to  point  out  the  lands  to  the  sherifi,  in 
order  that  the  latter  may  shew  ^hem  to  the  party,  (a)    The 
Witt  of  yiew  commands  the  sheriff,  that  he  cause  the  tenant 
to  hare  a  view  of  the  lands,  &c.  demanded,  and  that  he  ap» 
point  four  knights  of  those  present  at  the  view,  to  be  before  the 
jnstices  at  Westminster  on  the  return  day,  to  testify  such  view, 
and  diat  he  have  there  the  names  of  those  knights,  and  the  writ, 
&c.  (i)    The  sheriff  must  give  notice  to  the  viewers  who  need 
not'reaUy  be  knights,  and  to  the  tenant,  of  the  time  when  view 
will  be  given,  which  may  be  at  any  time  before  the  return  of  the 
writ  of  view.    It  may  not  be  improper  for  the  demandant's  agent 
to  serve  the  tenant  or  his  attorney  immediately  with  an  appoint^ 
mentoorrespondingwiththeonemadebythesheriff.  Thesheriff's 
svmmons  should  be  served  upon  the  tenant  himself,  if  resident 
within  the  county,  but  if  not,  it  can  only  be  left  upon  the  pre- 
mises demanded,  in  which  case  the  notice  to  the  attorney  will  be 
peculiarly  requisite*    The  demandant  or  his  agent  must  be  pre- 
pared to  point  out  the  land  in  question  to  the  sheriff.    The  re- 
turn will  depend  upon  the  tenant's  attending  or  not  attending,  by 
hiBself  or  his  agent,  to  take  the  view,  which  the  demandant  or 
his  agent  must  be  prepared  to  give  with  accuracy,  and  in  exact 
eonformity  to   the  description  in  the   writ(e)     There  must 
be  nine  returns  between  the  tesie  and  return  of  the  writ  of 


In  an  action  for  rent,  the  land  out  of  which  it  issues  'may  be  What  may  be 
put  in  view,  (d)  In  a  quod  permUtai  of  common  appendant^  a  p^^  ">  ▼^g^' 
view  may  be  had  of  the  land  in  which  the  common  is,  and  also 
of  the  land  to  which  it  is  appendant  {e) ;  and  so  in  a  quod  per^ 
wUtat  of  a  way,  a  view  may  be  had  of  a  wall  whifh  obstructs  the 
way,  and  of  the  way,  and  of  the  land  to  which  it  is  appendant(/); 
so  also  in  a  curia  claudenda  for  not  enclosing  a  house  adjoining 
to  the  house  of  the  plaintiff,  the  defendant  shall  have  a  view 
of  both  the  houses,  (g)    If  land  is  demanded,   and  the   view 

(•)  Booth,  40.  (d)  t  Rol.  Ab.  731,  1.  S. 

(»)  IW.  (tf)  Br.  Ab.  View,  10. 

(e)  Tbeie  directioiis  were  given  by  (/)  llnd*  BrookT.OroTe8,Hatt.S&. 

two  evioeDt  pleaders  at  the  bar,  see  3  \g)  t  Rol.  Ab.  730, 1. 40. 
€h.  Plead.  643. 
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Sheriff '■  ictntn. 


What  may  be  ja  granted,  every  part  of  the  land  shalji  be  {tut  in  view,  and  so 
pm  m  view.  ^jiQQ  ^0  demand  is  of  a  houfie^  e?cary  parcel  of  the  house  shall 
be  viewed  (a);  but  in  maldng  view  it  is  not  necessary  to  3bew 
every  aere»  for  the  demandant  may  shew  the  fic)<]^  and  say 
that  be  claima  so  many  acres  therein*  and  then  another  fidd^ 
and  soon.(6)  If  the  demand  be  of  a  numty  of  a  manor»  the 
tenant  shall  have  the  view  of  all  the  manor  (c)>  but  in  makr 
ing  view  of  a  manor,  the  scite  with  the  appurtenances^  ahaU 
be  put  in  view,  and  not  every  parcel  of  the  manor.  (c() 

In  assise  of  an  oiBSce  the  place  where  it  is  exercised  shall  be 
put  in  view  of  the  jury.(e)  Thus  in  assise  of  the  office  of 
one  of  the  Philazers  of  the  Common  Pleaa,  the  {dace  where  the 
plaintiff  sate,  when  he  was  first  admitted  to  the  office,  was  put  is 
view.(/) 

If  aU  atte  parties  attend  upon  the  view^  the  sheiiff's  retmm  is 
that  he  has  caused  the  tenant  to  have  a  view  of  the  tenements, 
&c  or  that  neither  the  tenant  nor  any  one  for  fain  came  to  take 
tbeviewyor  that  no  person  came  <»  the  part  of  the  dewmndant  to 
shew  him  the  lands*  In  the  former  case  the  tenant  kisea  the 
benefit  of  the  view,  in  the  latter  an  alias  writ  of  view  mlay  be 
sued  out»(g) 

Upon  the  return  of  the  writ  of  view,  the  tenant  is  entided  to 
an  essoign,  and  the  demandant  must  count  against  the  tenant  at 
the  adjournment  day  of  the  essoign,  or  if  no  essoign  be  cast,  on 
the  return  of  the  writ  of  view.  If  the  view  has  been  prayed 
after  the  declaration,  the  demandant  must  count  against  the  te- 
nant, de  MNN).  (A)  After  view  the  tenant  is  excluded  from  plead- 
ing certain  pleas  in  abatement*  (i> 

In  certain  actions,  the  jurors  and  not  the  tenant  shall  have  the 
view.  In  an  assise  of  novel  disseisin,  the  writ  commmids  the 
sheriff  to  sumiaon  a  jury  to  view  the  premises^  and  to  make  re- 
cognition^ &c  The  sheriff  accordingly  issues  his  summotns  to 
the  jurors,  six  of  whom,  at  least,  ought  to  view  the  land  before 


Proceedings 
after  view. 


View  by  the 
jury. 


(a)  «  Rol.  Ab.  731,  1.  40,  bat  see  i 
Leon,  f 67. 

(6)  Br.  Ab.  View,  101,  fiurre  inde, 

(c)  f  Rol.  Ab.  731, 1.  24. 

(40  S  Rol.  Ab.  731, 1.  43. 

(e)  2  Rol.  Ab.  731,  1.  14.  Br.  Ab. 
Assise,  t.  ifnltf,  p.  ^, 


(/)  Dyer,  114,  b, 

O)  Booth,  40.  2  Sannd.  45,  b. 
(note). 

(Jk)  Com.  Dig.  Pleader,  (2  Y  3). 
Booth,  42.  2  Sannd.  45,  i,  (note).  Davis 
T.  Lees,  Willes,  345. 

({>  Com.  Dig.  Abatement,  (L  87). 
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the  taking  e[  the  assise,  (a)     The  recogakorg  may  be  exannned    View  by  the 

before  the  justices  upon  the  v&ir  dire,  whether  they  have  bad  the        i^^- 

▼iew,  and  if  they  have  not,  then  the  assise  nmst  be  adj€tm»-    ^'""'"'"''"^ 

ed,  and  a  day  given  to  them  to  have  the  view;  under  a  penalty'of 

one  hundred  shillings,  (b)    In  some  cases  a  view  need  not  be  had 

■lassiBe^  as  where  the  recognitors  already  kaow  the  laiid«^(<»)    Of 

thmgs  not  visible,  as  tithes,  there  cannot  be  a  view,  nor  of  an 

office  which  is  universal  and  not  annexed  to  any  place  (d);  but  in 

assise  of  an  office  in  certo  loco,  the  place  where  it  is  exercised 

shall  be  put  in  view,  {e)  as  in  the  case  already  mentioned  of  an  asrise 

for  the  office  of  Philazer  of  the  Common  Pleas.  (/)    A  man  may 

make  the  view  to  the  recognitors  in  assise  from  a  place  where 

he  can  see  the  land  without  approaching  it,  if  he  dare  not 

approach  for  fear  of  death  (^) ;  and  it  is  said,  that  if  the  jurors 

come  near  ihe  land,  and  there  b  a  hill  between  them  and  the 

land,  so  that  they  cannot  see  it,  yet  that  the  law  adjudges  this 

to  be  a  sufficient  view.  (A) 

In  assise  of  nuisance,  before  justices  of  assise,  the  jurors,  and 
not  the  defendant,  shall  have  the  view,  though  it  is  otherwise 
irfien  the  writ  is  viconiiel.  (i) 

In  a  writ  of  waste,  according  to  the  practice  before  the  statute 
4  Anne,  c.  16,  s.  8,  the  jury  ought  to  have  a  view  of  the  place 
wasted,  otherwise  the  trial  shall  be  stayed  (i) ;  and  if.  waste  be 
asagned  in  several  places  the  jury  may  find  no  waste  done,  in  a 
pLu^  of  which  they  have  not  had  a  view(/),  and  they  ought,  it 
is  said,  to  have  a  view,  though  the  issue  be  upon  a  collateral 
point  and  the  waste  is  confe8sed.(i7})  If  waste  be  assigned  in  a 
wood  sparsim,  it  is  sufficient  if  the  jury  view  the  wood,  though 
they  do  not  enter  into  it,  and  so  if  it  be  in  several  rooms  of  a 
house,  it  is  sufficient  if  they  have  a  view  of  the  house  gene- 
rally. (»)  According  to  the  old  practice,  six  jurors  at  least  ought 

(«)  Br.  Ab.  Aariie,  594.  Booth,  S8S.  (jf)  2  Rol.  Ab.  731,  1. 52. 

(i)  Br.  Ab.  AMiie,  394, 595.  Dyer,  (A)  Per  KnighUey,  Dyer,  18,  b. 

6%  a.  (t)  Per  Belkoap,  Br.  Ab.  Nnisaoce, 

(c)  Br.  Ab.  View,  89.    Dyer,  6S,  a.  6. 

(i)  Per  Coke,  C.  J.  in   ParM>n  ▼.  (k)  Lot.  1558.    Com.  Dig.  Pleader, 

Kaight,  f  BrownL  268.  (3  O.  2 1). 

(€)  t  RoL  Ab.  751,  1. 14.     Br.  Ab.  (I)  Per  Dyer,  1  Leon.  267. 

,  2.    See  tmU,  p.  66.  (m)  Per  2  Just  GlaoT.  contra.   Licb- 


(/)  Dyer,  114^  b.  Jehu  Webb's  case,     field  v.  Sandara,  Noy,  5. 
a  K^.  47,  b.  (n)  1  Leon.  267. 
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View  by  the      to  hjELYe  the  view  in  waste,  and  may  be  examined  by  the  court,  aJs 
joiy.         in  assise,  (a)    The  practice  with  regard  to  granting  a  view  in 
'■~'"""""""    waste  is  now  regulkted  by  the  statutes  of  4  Anne,  c,  16,  s.  8, 
and  3  G.  8,  c.  25,  s.  14.  (b) 

(«)  Gmne ▼. Cole,  S8uad.S54.  W  «••  '™d^  Practice,  8t9.  (Ttfc. 

Edit.) 
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Thi  doctrine  of  voucher  or  warranty  arises  out  of  the  obliga-     in  general. 
tioii,  under  which,  according  to  the  feudal  relation,  the  lord  was    ' 
nipposed  to  lie,  to  defend  his  tenants'  lands  against  all  claimants. 
This  obligation  arose  in  various  ways,  either  from  the  relation 
which  existed  between  the  lord  and  tenant,  and  which  had  ex- 
isted between  their  respective  ancestors  beyond  the  time  of  legal 
memory,  as  in  homage  ancestral,  or  from  the  actual  or  implied  en- 
gagement gathered  from  the  terms  of  the  conveyance,  by  which 
the  land  passed  from  the  lord  to  the  tenant.    Thus  an  actual 
wanranty  ifi  created  by  the  word  warraniizo,  and  an  implied 
warranty  by  the  word  dedi  in  a  feofibient.    The  doctrine  of 
homage  ancestral  is  now  a  dead  letter.    It  was  nearly  worn  out 
in  the  time  of  Sir  Edward  Coke,  and  was  at  length  entkely  abo- 
lished by  tLe  stat.  12  C.  2,  c.  24.    The  obligation  of  warranty, 
arising  by  the  act  of  the  parties,  however,  stiU  remains  a  part  of 
oar  law,  tfaqugh  much  abridged,  and  fallen  into  great  disuse. 
As  it  affects  the  doctrine  of  fines  and  recoveries,  it  is  still  a 
highly  important  branch  of  legal  learning,  but  in  this  place  it 
win  only  be  discussed  in  so  fiEir  as  it  is  connected  with  the  pro- 
ceedings in  real  actions. 

There  are  two  modes  of  taking  advantage  of  a  warranty — 
I.  By  voucher,  when  the  tenant  is  impleaded  by  a  stranger,  and 
%  by  rebutter,  when  he  is  impleaded  by  the  warrantor  or  his 
hdrs  bound  by  the  warranty. (a)  With  regard  to  the  tenant's 
light  to  vouch  the  warrantor  and  his  heirs,  there  appears  to  have 
been  originally  no  distinction  between  lineal  and  coHateral  war- 
nmty.  (6)  In  either  case  if  the  warrantor  himself  was  vouched, 
he  was  bound  to  enter  into  warranty,  and  the  heir  in  either  case 
was  subject  to  the  same  obligation,  and  was  bound,  provided  he 
had  assets  to  render  in  value. 

The  first  statute  restricting  the  operation  of  a  warranty  was 

(•)  Bole  V.  HmtIob,  Vangl.  385.  Taogh.  S66, 

(I)  Olb.  Ten.  14f.  Bolt  v.  Hdrton, 
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In  geneni.     the  Statute  of  Gloucester,  6  Ed.  1,  c.  3,  whereby  it  is  enacted 
""■"^""    that  on  an  alienation  by  tenant  by  the  curtesy,  the  son  (or  heir) 
shall  not  be  barred  by  the  deed  of  the  fiither,  from  whom  no 
inheritance  descended,  to  recover  by  writ  of  fnartd'anceMtar{a\ 
of  the  seisin  of  his  mother,  although  the  deed  of  his  father  con- 
tains a  warranty  against  him  and  his  heirs,  and  if  lands  of  in- 
heritance descend  he  shall  be  banned  to  the  value  of  them.  This 
statute  would  seem  not  materially  to  affect  the  doctrine  o(  vouching 
to  warranty.    Before  it  was  passed,  the  heir  was  only  answer- 
able, when  vouched,  to  the  extent   of  the  lands   descended, 
though  he  was  rebutted  from  claiming  the  lands  aliened,  even 
when  he  had  received  no  assets  from  the  warrantor.    It  was  in 
order  to  remedy  the  latter  grievance  that  the  statute  was  passed* 
It  appears,  however,  that  it  affected  the  law  of  voucher,  inas-. 
much  as  it  excused  the  heir  when  he  had  no  assets  by  descent 
from  his  fiither,  from  entering  into  the  warranty,  which  if  he 
should  do,  it  was  said  he  would  foreclose  himself  of  the  action  to 
which  he  was  entitled,  under  the  statute,  and  therefore  by  the 
rule  of  the  court  he  did  not  enter  into  the  warranty,  (i)    In 
this  case  the  statute  of  Gloucester  appears  to  have  fiimbhed  a 
sort  of  counterplea  of  voucher.     The  next  statute  which  re- 
strained the  general  operation  of  warranty  was  the  statute  de 
doniSf  in  the  construction  of  which  the  judges  held,  in  analogy 
to  the  statute  of  Gloucester,   that  a  lineal  warranty  without 
assets  should  not  bind  the  issue  in  tail.    This  statute  therefore 
seems  to  have  introduced  no  other  alteration  into  the  law  of 
voucher,  than  the  statute  of  Gloucester.     The  statute  of  11 
Hen.  7,  c.  20,  which  was  passed  for  the  purpose  of  preventing 
the  afienation  by  the  wife,  of  the  lands  of  her  deceased  hus- 
band, had  a  much  more  powerful  operation  than  the  statute  of 
Gloucester,  which  restricted  the  power  of  tenants  by  the  cur- 
tesy ;  for  by  the  statute  of  Henry  7,  all  warranties  made  upon 
alienations  within  that  act  are  declared  to  be  void  and  of  none 
efie'ct,  so  that  in  such  cases,  voucher  is  entirely  taken  away. 
The  last  statute  by  which  the  operation  of  warranties  has  been 
restrained,  is  the  statute  for  the  amendment  of  the  law,  4  Anne, 
c.  16,  s.  SI,  whereby  all  warranties  by  tenant  for  life,  the  same  des- 
cending or  coming  to  any  person  iA  reversion  or  remainder  shall 

• 

<a)  Other  r;nl  actiooi  are  within  the        (b)  « Init.  fH* 
Stat  Co.  Litt.  S65»  b.    9  Inst.  993. 
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be  Toid  and  of  non  eflfec^  and  likewise  all  collateral  warranties     in  genera]. 

by  any  ancestor  who  has  no  estate  of  inheritance  in  possession,    

of  the  lands,  shall  be  void  against  the  heir. 

The  many  advantages  which  the  personal  remedy  of  an  action 
of  covenant  possesses  over  the  proceeding  by  vducher,  or  the 
writ  of  warraniia  eharkB,  very  early  induced  purchasers  to  re- 
quire personal  covenants  in  their  conveyances,  in  preference  to 
warranties*  By  a  covenant,  the  executors  are  bound  though  not 
named,  while  in  a  warranty  in  order  to  bind  the  heir  it  is  neces- 
sary to  name  him.  By  a  covenant,  the  purchaser  can  resort  to 
die  persona]  estate  of  the  vendor  after  his  death,  upon  which  he 
can  establish  no  claim  by  voucher.  Again,  where  any  one  has  a 
right  to  enter  upon  the  lands  purchased  the  tenant  cannot  avail 
himself  of  his  warranty  by  way  of  voucher^  since  he  cannot 
voneh  where  he  js  not  impleaded.  In  addition  to  these  reasons, 
thfc  statutes  which  in  certain  cases  declare  warranties  to  be  void, 
and  the  greater  simplicity  and  expedition  of  the  action  of  cove^ 
nant  fully  account  for  the  abandonment  of  tiie  ancient  form  of 
warranty. 

A  warranty,  which  may  be  defined  to  be  a  covenant  real.  Warranty  ex- 
annexed  to  lands  or  tenements,  whereby  a  man  and  his  heirs  are  press  or  implied. 
bound  to  warrant  the  same,  and  either  upon  voucher  or  in  a 
writ  of  warraniia  eharUe  to  yield  other  lands  or  tenements  to  the 
Talue  of  those  lost  (a),  is  either  express  or  implied.  An  express 
warranty  must  be  created  by  the  word  warrantixOy  to  which  no 
other  word  in  the  law  is  tantamount.  (A)  A  warranty  in  law  may 
however  be  created  by  other  words,  as  by  the  word  dedi  in  a 
feofimentj  and  so  an  implied  warranty  is  created  by  homage  an- 
cestral, and  by  the  word  exchange,  in  a  deed  of  exchange,  (e) 
So  if  a  man  makes  a  gift  in  tail  or  a  lease  for  life,  reserving  a  rent, 
a  warranty  in  law  is  created  (d),  and  when  dower  is  assigned,  a 

(«)  Co.  Litt.  S6ft,  a.  ttok  oeitber  enter  nor  voacli,  but  he 

{k)  litu  MC  7SS.  Co.  litt.  S84y  a.  may  make  use  of  the- warranty  in  l^w 

Shep.  Touch.  184.  by  way  of  rebutter."     Per  De  Grey, 

(c)  Co.  litt.  384,  a.  Gilb.  Ten.  ISf,  C  J.  ProTOSt  of  Eton  v.  Bishop   of 

141.  f  Roi.  Ab.  r4S,  1.  SL.    Baitard'f  Winchester,  3  Wib.  496,  and  see  Prest 

4  Rep.  Itl,  a.    <<  The  warranty  Shep.  Toachs.  S90.    Noy's  Max.  61. 


Irom  an  exchange  is  only  a  lineal  Co.  Litt.  384,  b. 

wHTuity,  for  the  law  will  not  raise  (d)  Co.    Litt.  384,  b.    Gilb.    Ten. 

a  eollateral  warranty  becaose  of  hafd  140. 
roDscqnences  attending  it ;  an  alienee 

s2 


260 


Of  Real  Adiioui. 


warranty  in  law  is  included,  (a)    An  ex{>ref  s  genetal  waixatM^y 
does  not  destroy  an  implied  general  warranty,  (jb) 
Who  may  As  voucher  is  a  right  to  call  upon  another  person  for  a  recom- 

vouch  and  be    pence>  in  respect  of  the  privity  between  the  vouchor  and  the 
vouched.      vouchee(cX  there  are  many  cases  in  which  voucher  does .  not 

'  liCf  because  such  privity  is  wanting.     Thus  in  general^  perfK>ns 

who  come  •»  in  the  j9o</  cannot  vouch,  as  the  lord  by  escheat  and 
tenant  by  the  curtesy.(c()  And  the  same  is  said,  though  incortecdy, 
.to  be  the  law  with  regard  to  e«9^i»$rtietf<fe(0);  for  it  should  be  ob- 
served that  there  is  a  material  distinction  between  a  case  where 
a  man  comes  in  by  the  limitation  of  the  party,  as  eesim  que  use, 
4ind  where  he  comes  in  purely  by  act  of  law,  as  the  lord  by  es- 
cheat. {/)  The  necessary  privity  is  destroyed  when  the  vouchor 
takes  another  estate,  than  that  to  which  the  warranty  is  annexed, 
as  where  tenant  in  tail  becomes  sdsed  in  See  by  discontinuance, 
and  in  this  case,  therefore,  no  voucher  lies,  (g)  But  though  the 
tenant  who  is  in  in  the  post  cannot  vouch,  he  may  yet,  in  general, 
rebut  the  warrantor  if  impleaded  by  him.  (h) 
Heir.  The  heir  of  the  warrantor  is  not  bound  to  warranty  unless  he 

.  be  named,  except  in  cases  of  impUed  warranty,  (t) 
Assigns.  Where  the  warranty  is  to  a  man  and  his  heirs,  without  men- 

tioning assigns,  the  latter  cannot  vouch,  {k)  And  if  lands  are 
warranted  to  A.  and  his  assigns,  the  latter  can  only  vouch  dur- 
ing the  life  of  A.  for  want  of  the  word  heirs.  (/)  The  assignee 
of  tenant  for  life,  may  take  advantage  of  the  warranty  in  law, 
arising  on  the  lease  and  reservation  of  rent,  (m)  In  the  cases  of 
implied  warranty  arising  on  gifts  in  tail  and  leases  for  life,  such 
warranty  is  a  consequence  of  tenure;  and,  therefore,  when  a 
man  has  a  warranty  to  him,  his  heirs,  and  assigns,  and  makes  a 
gift  in  tail,  or  a  lease  for  hf^,  then,  although  the  donee  or  lessee 


(a)  Co.  litt.  384,  b. 

(Jb)  Nokes's  case,  4  Rep.  81,  a.  Cro. 
Elii.674,S.C.  Shep.  Touch.  185. 

Xjc)  Bolev.  Horton,  Vaogb.  S84.  Co. 
litt:  385,  a. 

'  (d)  Co.  litt.  385,  b.  note  (1>  Bole 
▼.  Horton,  Vaugli.  391'.  Roll  v.  Os- 
bors,  Hob.  S7. 

<e)  Smith  ▼.  Tyodml,  2  Salk.  685. 

(/)  Line.  Coll.  case,  3  Rep.  6S,  b. 
And  see  Williairaonv.  Hancock,  i  Mod. 
192 ;  and  Roll  v.  0»born,  Hob.  S7. 

(f)  2  Hol.  Ab.  742, 1.  42. 


(A)  Co.  litt.  385,  a.  OUb.  Ten.  137, 
138.  Line.  Coll.  case,  3  Rep.  63,  a. 
and  see  Bole  ▼.  Horton,  Vangfa.  368. 

(0  Co.  Litt. 383, b.  384,a,b.  Vio. 
Ab.Voacber,(L).  CoakDigtOarrantyy 

(k)  C0.  Litt  384,  b.  Vin.  Ab.  Von- 
Cher,  (N). 

(0  Co.  Litt  47,  a.  2  R^  Ab*  74S, 
1.47. 

(m)  Co.  Litt  384,  b.  Vin.Ab.To«. 
cher,  (N.  2). 
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nay  vouch  the  donor  or  lessor  from  whom  he  holds,  yet  he  can-     ^^h^  „_ 
not  as  assignee  vouch  the  original  warrantor,  because  he  does    youch  and  be 
not  hold  of  him ;  but  if  such  gift  in  tail,,  or  lease  for  life,  be      Touched. 
made,  the  remainder  over  in  fee^  the  donee  or  lessee  may  vouch  ' 

as  assignee,  because  the  whole  estate  is  out  of  the  lessor,  and  the 
particular  estate  and  remainder  make  but  one  estate  in  judg- 
ment of  law,  the  tenant  of  the  particular  estate  holding  not  of 
him  in  remainder,  but  of  the  lord  paramount*  (a)  An  assignee 
of  part  of  the  land  may  vouch  (6);  but  an  assignee  cannot 
vouch  on  the  implied  warranty  on  partition,  though  he  may 
rebut,  (c)    . 

The  assignee  of  the  donor  or  lessor,  upon  a  gift  in  tail,  or 
lease  for  life,  rendering  rent,  is  bound  by  the  implied  war- 
nmty.  (d) 

One  coparcener  regularly  cannot  vouch  without  the  other  (e);  CoparceQcn. 
for  together  they  make  but  one  heir ;  and  if  two  coparceners 
make  partition,  and  one  of  them  is  impleaded,  she  cannot  vouch 
alone,  but  must  pray  aid  of  her  coparcener,  and  the  two  together 
must  vouch  {J^ :  but  if  the  partition  be  not  the  act  of  both,  but 
of  one  only,  as  if  one  should  alien  her  part,  then  the  other  may 
vouch  alone ;  and  so  if  one  parcener  make  defieiult  upon  aid- 
prayer,  (g) 

Upon  a  warranty  by  the  ancestor,  one  coparcener  cannot  be 
vouched  without  the  other.  (A)  In  gavelkind  lands,  all  the  bro- 
kers may  be  vouched  as  one  heir,  the  eldest  son  being  the  heir 
upon  whom  the  warranty  descends  at  common  law,  and  the 
younger  brothers  being  vouched  m  respect  of  tiieir  posses* 
sion.  (j)  And  they  ought  all  to  be  vouched  together,  in  order 
to  enable  the  special  heirs  to  take  advantage  of  the  warranty  pa- 
ramount, (il)  So  the  youngest  brother  having  lands  by  descent 
m  borough  English  may  be  vouched  together  with  the  heir  at 
common  law.  (/) 

If  a  warranty  be  made  to  two  jointly,  one  alone  cannot  vouch  Jointenanu. 


(•)  Co.  lilt.  385,  a.  Com.  Dig.  Oor- 

(c)  Bvitavd^  caw,  4  Rep.  121,  b. 

(4)  Co.  Ult.  384,  b. 

(e)sBoLAb.74t,l.35. 

(/)  Ron  V.  Oftbora,  Hob.  f  6.  Vfai. 
Ab.  Pimooer,  (O).  Aod  ice  io  <<  Aid 
PiBjcr,"  fmi. 


(ik)  %  Rol  Ab.  768, 1.  f  5. 

(I)  «  Rol.  Ab.  747,  1. 61.  Br.  Ab. 
Vondier,119.  Robins.  Ga?el.  1S7.  Via. 
Ab.  Voifdier,  (U). 

vie)  Co.  litu  376,  b.  Robins.  Chivel; 
)S3k 

(0  «  Rol.  Ab.  748, 1. 16.  Rob.  Ga- 
feL130. 
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Who  may  without  the  other ;  for  voucher  is  given  in  lieu  of  an  action, 
vouch  and  be  and  in  all  actions  jointenants  ought  to  join  (a) ;  though  jdnten^ 
ants  may  vouch  severally  upon  shewing  cause,  (b)  If  one  join- 
tenant  makes  a  feofiment  of  his  part,  the  other  may  vouch  se- 
verally for  his  moiety,  since  it  was  not  by  his  defiiult  that  the 
jointure  was  severed,  though  if  partition  was  made  between 
jointenants,  the  warranty  was  lost  at  common  law.  (c) 

By  statute  31  Hen.  8,  c.  1,  s.  S,  by  which  jointenants  and 
tenants  in  common  may  be  compelled  to  make  partition,  each 
jointenant  and  tenant  in  common,  after  such  partition  made,  and 
their  heirs,  may  have  aid  of  the  others  and  their  heirs,  to  the  in- 
tent to  dereign  the  warranty  paramount,  as  between  parceners. 

So  also  jointenants  ought  to  be  vouched  jointly,  for  they  are 
jointly  liable  to  render  in  value,  and  where  two  jointenants  make 
a  feoffinent  in  fee,  with  an  express  warranty  against  ihem  and 
their  heirs  to  the  feofiee  and  his  heirs,  and  one  of  the  feoffors 
dies,  the  survivor  shall  not  be  vouched  alone,  without  the  heir 
of  the  other,  for  the  recompense  in  value  shall  be  equally  upon 
both,  (d) 

Tenants  in  common  cannot  vouch  jointly,  (e) 

There  is  one  case  in  which  the  tenant  may  vouch  himself  and 
that  is  when  .  man  having  a  warranty,  makes  a.gift  in  tail  to  hU 
heir,  and  the  latter,  after  his  ancestor's  death,  is  impleaded ;  in 
this  case,  it  is  said,  that  he  must  first  vouch  himself  as  heir  to 
the  donor,  and  then,  as  heir  to  the  donor,  vouch  the  original 
warrantor ;  for  should  he  vouch  the  original  warrantor,  in  ihe 
first  instance,  he  would  immediately  recover  a  fee,  and  the  estate 
tail  would,  it  is  said,  be  destroyed.  (/) 

Although  the  demandant  himself  cannot,  in  general,  be  vouch- 
ed, but  ought  to  be  rebutted,  yet  if  the  tenant  cannot  rebut  him, 
he  may  vouch  him  with  another,  in  order  to  recover  in  value,  (g) 


Teaauts  in  com- 
mon. 
Voucher  by 
tenant  of  him- 
self. 


Voudier  of  the 
demandant. 


(a)  2  Rol.  Ab.  7S9,  1.  7.  Br.  Ab. 
Diiatories,  8. 

(6)  S  loit  S46. 

(c)  Roll  V.  Oaboni,  Hob.  S&  Mor- 
rioe's  case,  6  Rep.  IS,  b. 

(lO  Co.  Lift.  386,  b.  t  Inst.  S76. 
Br.  Ab.  Jointenant,  5f ,  59.  Fits.  Ab. 
▼oodier,  90.  Harbarfs  case,  S  Bap. 
14,  a.  but  ice  Fits.  Ab.  Voocher,  104, 


and  Moor,  €0.  See  also  Yin.  Ab.  Voncli* 
er,  <N.  a).  Com.  Dig.  Garr.  (B> 

(0  i  Rol.  Ab.  758^  1.  34. 

(/)  S  RoU  Ab.  74S,  1. 18, 746,  L  St. 
Yin.  Ab.  Voncber,  (S.  5). 

Cr )  S  Rd.  Ab.  747,  I.  S.  Vin.  Ab* 
Voncber,  (S.  6).  Sea  as  to  Voucher, 
after  Aid  Prayer,  Vin.  Ab.  Tonehar, 
(D.a). 
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'    Voucher  lies,  in  general,  in  all  real  actions  (a),  with  certain  ex-  in  what  actiom 

oeptions.     Thus  voucher  does  not  lie  in  an  assise  of  novel    .  /^^^^ 

diueumf  because  it  is  festinum  remedium  (6) ;  but  the  tenant 

may  vouch  a  person  who  is  named  in  the  writ  in  assise,  and 

present  in  court,  and  willing  to  enter  into  the  warranty,  for  then 

no  delay  is  incurred,  (c)    So  in  a  writ  of  entry,  in  nature  of  an 

assise,  the  tenant  can  only  vouch  a  person  who  is  named  in  the 

wilt  (d)    And  in  writs  of  entry,  brought  in  the  degrees,  no  one 

can  vouch  cTut  of  the  Hen  or  degrees ;  that  is,  a  person  not 

named  in  the  writ,  (e)   In  dower  against  the  heir  of  the  husband 

no  voucher  lies(/);  but  in  dower  against  the  alienee  of  the 

husband,  or  of  the  heir,  the  latter  may  be  vouched,  (g)   Voucher 

does  not  lie  in  a  guare  impedit  for  danger  of  a  lapse.  (A)    Nor  in 

a  m^per  olnit.  (<)    Nor  in  a  quodpermiitaL  (i)    Nor  in  a  writ  of 

right  de  rationabiU  parte.  (I)    Nor  in  a  secta  ad  molen^num.  (m) 

Nor  in  ejectment  of  ward.(n)    Nor  in  a  scire  facias,  to  execute 

a  fine,  (o)  ^  And  in  a  writ  of  intrusion  supposing  that  the  tenant 

himself  abated,  if  he  says,  that  he  is  tenant  for  life,  reversion  to 

J.  S.,  he  cannot  vouch  J.  S.,  because  the  writ  is  brought  of  his 

own  wrong,  (p)    In  partition  the  tenant  cannot  vouch,  for  the 

land  is  not  demanded,  {q) 

In  a  quod  ei  deforceat,  the  tenant  may  vouch,  and  the  de- 
mandant also,  in  certain  cases,  by  force  of  the  statute  of  West- 
minster 2,  c.  4.  The  demandant  can  only  vouch  when  he  might 
have  vouched  as  tenant  in  the  prior  action,  in  which  he  lost  by 
de&ult,  and  when  the  tenant  in  the  quod  ei  deforceat  pleads  the 
fonner  recovery ;  nor  can  the  demandant  vouch  any  other  than 
the  reversioner.    The  statute  only  gives  one  voucher,  and  there- 


(fl)  Con.  Dig.  Voucher,  (A.  1);  and 
lee  Yin.  Ab.  Voncber,  (Q). 

(ft)  f  Rol.  Ab.  745,  1.  Sl ;  bat  in 
■MrM*oa0eit#r,  tenaDtmy  voacb  at  laige. 
Br.Ab.ir«r<il.61. 

(c)  F.  N.  B.  ITS  £.  2  loBt  411. 
J«biWobb'icMe,8Rop.50,a.  Plowd. 
Cob.  89.* 

(i)  S  RoL  Ab.  748,  L  41, 745,  L  SS. 

(t)  Wott.  t,  c.  40.  t  lost.  S4S.  Yin. 
Ab.  Voochor,  (S.  11).  but  in  wriu  of 
nrtry  in  tbe  fMtf  the  tenant  may  vonch 
at  htfge.  2  Inst  154.  2  Crniae  Fines, 
15. 


(/)  2  Rol.  Ab.  745, 1. 13. 

(g)  Grey  ▼.  Williams,  Dyer,  203,  b. 
Bedingfield's  case,  9Rep.  18,  a. 

(h)  2  Rol.  Ab.  744, 1.  52. 

(t)  F.  N.  B.  197  Q. 

(k)  2  Rol.  Ab.  745,  1.  15.    Br.  Ab. 
Qaod  Perm.  3. 

(0  F.  N.  B.  9  N. 

(m)  Fits.  Ab.  Voaclier,  116. 

(n)  2  Rol.  Ab.  744, 1.  51. 

(o)  2  Rol.  Ab.  74.5, 1.  4. 

(p)  2  Rol.  Ab.  745,  1.  17;  and  see 
po9t  as  to  statute  of  West.  2,  c.  40. 

(9)  Moor,  21. 
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In  what  actioa  fore  the  Touchee  of  the  demandant  cannot  vouch  over*  (a)  The 
it  lies.       voucher  by  the  demandant,  ariflea  in  consequence  of  a  quod  ei 

'-"~"""'"~     d^/brceo/ being  considered  as  a  revival  of  the  former  action. 
When  neoet-       In  general,  die  tenant  may  vouch  without  shewing  cause ;  that 
sary  to  ihew    is,  without  stating  specially  the  circumstances  Which  entitle  him 

cauwmvonchCT.  f^  t^g  rfght  of  Vouching,  and  the  entry  in  that  case  is,  that 

he  comes  in  person,  or  by  attorney,  and  defends  his  right,  &c., 
4uid  vouches  to  warranty.  A*  B«,  &c«  (b)  But  when  the  tenant 
vouches  out  of  the  common  course,  as  when  he  vouches  Um- 
self  as  heir  to  the  donor,  in  order  to  save  his  estate  tail  (c) ; 
or  when  two  jointenants  vouch  severally  (cf) ;  the  special  cause 
entitling  the  parties  thus  to  vouch  out  of  the  common  course 
must  be  stated,  (e)  The  party  vouching  cannot  vary  from  the 
special  cause  thus  stated,  (f) 

Whenever  the  tenant  cannot  vouch  without  shewmg  cause, 
the  demandant  at  common  law  may  counterplead  such  cause,  (g) 
Thus  if  the  tenant  vouches  himself  as  heir  to  A.,  his  sister,  and 
shews  for  cause  that  A.  gave  to  him  in  tail,  it  is  a  good  counter- 
plea  that  he  never  had  any  thing  of  the  gift  of  A.  though  this 
is  a  counterplea  to  the  warranty.  (A)  If  the  cause  shewn  bie 
insufficient,  the  demandant  may  demur  (t);  thus  if  it  appear 
upon  the  cause  shewn,  that  the  vouchee  had  nothing  but  a 
possession  which  has  been  defeated  by  recovery  or  lawful  entry, 
no  voucher  lies,  (i) 

CouDterpiea  of  As  the  proceedings  in  voucher  were  exceedingly  dilatory,  the 
^'"^'^^'  demandant  was,  in  certain  cases,  permitted  to  counterplead  the 
voucher,  that  is,  to  shew  some  cause  why  the  tenant  ought  to 
be  deprived  of  his  right  of  voiibhing;  but  as  there  were  still 
many  cases,  in  which  great  delays  occurred,  left  unprovided  for 
by  the  common  law,  several  counterpleas.  are  likewise  gtren 
by  statute.  The  person  vouched  also  possesses  the  power  of 
denying  his  obligation  to  enter  into  the  warranty.  When  the 
objection  is  made  by  the  demandant,  it  is  called  a  counterplea 

(a)  S  Intt.  S58.    Br.  Ab.  quod  d  dtf.  (/)  S  RoL  Ab.  768, 1.  7. 

16.    Dr.  Foster*!  case,  11  Rep.  69,  b.  (g)  t  lost,  f  46. 

(h)  Booth,  43.  (A)  t  Rol.  Ab.  756, 1. 1.  Ai  to  comi- 

(«)  See  mt€,  p.  2d3.  terplea  to  the  warranty,  tee  poti;  and 

(d)  See  fltf«,  p.  36S.  aee  Ym  Ab.  Voacher,  (F.  a). 

(*)  t  iMt  246.  S  RoL  Ab.  753.  Via.  (t)  S  Rol.  Ab.  755, 1. 8.    Booth,  4f . 

Ab.  Voacher,  (E.  a).    Booth,  48.  (*)  t  RoL  Ab.  755, 1. 15. 
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to  the  vatteker*    When  it  ptcMieeds  from  Ae  youchee,  it  is  called  Counterpiea  of 
a  tisuBfterpIea  to  the  worraii^y  or  fi^n.  (a)  voucher. 

The  counterplea  may  be  to  the  person  either  of  the  vouchor,     ""* 
or  of  the  Touchee*    Thus  if  the  tenant  vouches,  it  is  a  good 
counterplea  that  he  is  outlawed  (6);  or  that  the  vouchee  is 
dead  {c) ;  or  that  there  is  no  such  person  in  rerum  nahird  (d) ; 
or  that  he  who  is  vouched  by  a  strange  name,  is  the  same  per- 
son as  the  tenant,  {e)     If  a  man  be  vouched  as  son  and  heir  to 
B«9  it  is  a  good  counterplea,  that  B.  was  attainted  of  treason  or 
felony,  if  the  parol  be  prayed  to  demur  upon  the  voucher ;  for 
the  vouchee,  being  an  infant,  cannot  be  bound  by  his  own  deed, 
nor,  if  B.  was  attainted,  can  he  be  bound  by  B.'s  warranty  (f) ; 
but  it  is  otherwise  where  he  does  not  take  advantage  of  his  non- 
age, for  then  he  may  be  bound  by  his  own  deed,  (g)    Upon  the 
same  principle,  if  a  man  vouches  J.  S.  within  age,  as  heir  to  J«D«, 
and  prays  the  parol  to  demur,  it  is  a  good  counterplea,  that  he 
is  not  heir  to  J.  D.,  but  that  W.  D.  is.  (A)    Ka  man  vouches 
another  as  son  and  heir  of  J.  S.,  within  age,  and  prays  that  the 
parol  demur,  it  is  a  good  counterplea,  that  he  is  of  full  age  (i) ; 
hoi  it  is  not  any  counterplea,  that  neither  J.  S.  nor  any  of  his  an- 
cestors was  ever  seised  of  the  land,  &c« ;  for  though  the  heir 
cannot  in  this  case  be  bound  by  his  own  deed,  yet  he  may  be 
bound  by  the  deed  of  some  other  ancestor  than  J.  S.,  and  as  the 
tenant  may  bind  him  by  the  deed  of  such  other  ancestor,  the 
counterplea  extends  not  to  all  whom  the  tenant  may  bind  when 
the  vouchee  comes  in,  and  therefore  it  is  not  a  good  counter- 
plea. (k)    In  an  action  against  a  feme  sole,  it  is  a  good  counter- 
plea, that  pending  the  writ,  sfie  has  taken  baron;  for  other- 
wise, the  demandant  will  be  delayed  since  she  and  her  baron 

ong^t  to  vouch.  (/) 
Before  the  statute  of  Westminster  1,  c.  40,  every  tenant  in  a  Coanterplea  by 

real  action  was  permitted  to  vouch  whomsoever  he  pleased,       statate. 

ttioagh  neither  the  vouchee  nor  any  of  his  ancestors  had  any 

(•)S  iMt.  945.    Tlie  Um  Mgnieet         (d)  14  Ed.  5,  c.  18.    S  Inst  «45. 

the  oblis»tion  of  the  ? onchee  to  on-  2  RoL  Ab.  759, 1. 5f . 
t«r  iato  the  warranty.    Thus  the  foo*        (e)  S  RoL  Ab.  760,  L  1. 
chee  oied  to  denmiil  ^iii  eoet  opvf  Utr        (/)  t  Rol.  Ab.  760, 1. 14. 
«  imrmif;  opoa  wbtch   the  tenaot        (g)  IMd.  1. 18. 
Aewed  a  deed,  &c.  « loM.  S43.  Some-        (*)  S  RoL  Ab.  760, 1.  f  6. 
Ihaei  Ijm,  or  Um,  aifDifiea  the  degrees        (t)  «  Rol.  Ab.  760, 1.  St. 
m  vntiof  eatry.  (Is)  s  RoL  Ab.  760,  L  55.    Br.  Ab, 

(»)  t  RoL  Ab.  759,  L  44.  Sid  fiMre.  Conoterplea  df  vmcA.  S7. 

(c)  f  Rol.  Ab.  759,  L  47.  (J)  «  RoL  Ab.  761,  L 1. 
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Counteipiea    thing  intheland^  so  as  to  enable  him  to  make  a  feoffinent^  the 

of  Toucher,     tenant  or  bis  ancestors.    The  vouchee  might  then  ha?e  youcbed 

another  in'  the  same  manner;  and  as  there  were  nine  returns 

upon  every  mnunoneai  ad  toarrantiMandwn,  the  delay  occaaened 

by  these  &lae  vouchers  was  highly  prejudicial  to  demandants,  (a) 

The  first  counterplea  given  by  the  statute  of  Westminster  1, 
•c  40|  is,  that  the  tenant  or  his  ancestor,  whose  heir  he  is,  was 
the  first  that  entered  after  the  death  ot  )ma  on  whose  seisin  die 
demandant  counts*  This  counterplea  is  expressly  given  by  the 
statute  in  writs  of  possession,  as  in  moridanee^ar,  eosinage, 
aieli  nuper  obnt^  intnidon,  and  other  like  writs ;  and  is  held  to 
extend  to  writs  of  assise,  of  novel  diiseUin,  and  darrein  present- 
menty  and  to  a  writ  of  right  of  ward  (b) ;  but  not  to  a  farmedon 
in  the  descender,  which  is  in  the  nature  of  a  writ  of  right,  (fi) 
If  tenant  by  receit,  or  a  vouchee  vouch,  he  is  within  the  act,  and 
subject  to  this  counterplea.  (d)  The  word  ancestor  by  the  equity 
of  the  act  extends  to  predecessor,  (e) 

As  the  object  of  the  statute  merely  was  to  prevent  delays,  it 
is  provided,  that  in  case  the  vouchee  be  in  court,  and  will  enter 
immediately  into  the  warranty,  the  demandant  shall  not  have  the 
counterplea,  or  he  may  abandon  the  voucher  and  plead  or  vouch 
afiresh.  (/)  If  the  first  vouchee  be  present,  and  enter  gratis  into 
the  warranty,  the  right  of  counterpleading  the  voucher  of  any 
subsequent  person  is  preserved  by  the  statute. 

The  second  counterplea  j^ven  by  the  statute  of  Westminster  1, 
c.  40,  is,  that  neither  the  vouchee  nor  his  ancestors  had  ever 
seisin  of  the  land  or  tenement  demanded ;  nor  fee,  nor  service, 
by  the  hands  of  the  tenant  or  any  of  his  ancestors,  since  the 
time  of  him  on  whose  seisin  the  demandant  counts,  until  the 
time  of  the  writ  purchased,  or  the  jdea  moved,  whereby  he  might 
hove  enfeoffed  the  tenant  or  his  ancestors.  (^)  This,  which  is 
the  most  usual  counterplea,  extends  not  only  to  the  actions  in 
which  the  first  counterplea  given  by  the  statute  may  be  pleaded, 
but  also  to  all  writs  of  right,  and  to  writs  of  entry  in  ihepost.  (h) 
The  seisin  of  the  ancestor,  mentioned  in  this  countetplea,  is  suf- 
ficient within  the  act,  though  it  were  avoided  or  determined ; 
and  it  is  sufficient  tiiough  he  had  only  an  estate  for  years,  for  by 
the  livery  he  gains  a  seisfai,  and  feoffinents  both  de  Jure  and  de 

(«)  S  Inst.  240.  («)  Br.  Ab.  Counteiplea^  Miidk.49. 

Ih)  S  Inst.  241.  Br.  Ab.  Cmmterplen        (/)  2  Inst.  242.    B«otli|  50. 


de  wiidb.  28.  (gr)  UMi  CMBterplea  coocfodes  to 

(c)  2  Inst.  241.  the  cooatry.  .  Co.  litt.  126,  a. 

(<0  MM.  (Jk)  2  Init.  243. 
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fado^  are  widiin  the  statute.    So  tenant  for  life,  and  a  husband  Coumeipiea  of 
seised  in  right  of  his  wife,  have  a  seisin  whereon  to  make  a       voucher. 
feofEnent.  (tf) 

If  the  tenant  has  a  deed  of  warranty,  and  is  ousted  of  his 
Toodier,  by  either  of  the  above  counterpleas,  it  is  provided  by 
the  statute,  that  he  may  still  have  his  warraniia  charUe.  The 
act  does  not  afiect  counterpleas  to  the  warranty  or  lien.  (6) 

As  the  demandant  may  counterplead  the  voucher,  so  the  vou-  CouDterplea  bj 
chee  may  counterplead  the  warranty,  or  his  obligation  to  render  the  vouchee  of 
in  Tahie.(c)    Thus  he  may  say,  that  the  tenant  has  nothing  the  warranty. 
ID  the  tenancy  (d) ;  or  is  in  of  another  estate  than  that  upon 
which  the  warranty  was  created  (^);  that  the  feoffment  was 
made  by  the  vouchee  to  the  vouchor,  and  a  stranger  and  the  heir 
of  Ae  stranger,  who  is  alive  and  not  joined  in  the  voucher.  (/) 

If  a  man  is  vouched  and  returned  dead  by  the  sherifl^  the    Abatement  of 
voucher  must  abate  (jf),  and  so  if  two  are  vouched  and  one  of  voucher  and  re- 
them  is  returned  dead,  it  seems  that  the  voucher  shall  abate,  be-      voucher. 
cause  the  survivor  shall  not  be  charged  for  the  whole.  (A)    If 
the  tenant  vouches,  and  the  voucher  is  counterpleaded  acc6)rding 
to  the  statute,  the  tenant  cannot  say  that  the  vouchee  is  dead, 
pending  the  issue,  because  if  the  counterplea  is  good,  the  de- 
mandant shall  recover  the  land,  which  benefit  shall  not  be  taken 
from  him  by  the  plea  of  the  tenant  himself  (t) ;  and  even  if  the 
sheriff  returns  the  vouchee  dead,  yet  the  issue  shall  stand,  for 
the  death  of  a  stranger  to  the  issue  shall  not  abate  the  issue  (i) ; 
bat  if  the  counterplea  be  found  fidse,  then,  if  upon  the  process 
the  vouchee  is  returned  dead,  the  voucher  shall  abate,  (l) 

If  the  vouchee  is  returned  dead,  on  the  return  of  the  summo^ 
neoi  ad  warranHMondum  or  other  process  by  the  sheriff^  the 
tenant  may  revouch,  but  he  cannot  do  this  on  the  return  of  nUM 
by  the  sheriff;  suggesting  the  death  of  the  vouchee  (i»),  and  he 
cannot  vouch  a  stranger  out  of  the  blood  of  the  first  vouchee 


(«)  Sliiftt.M4. 

(^}  S  lott.  S45.  See  more  at  to  the 
ceuteq^eat  gi? eo  by  ihia  statute.  Yin. 
Ah.  Veacber,  (Q.  a).  And  Com.  Dig^ 
Ve«*er,  (B.  1). 

(c)  sReL  Ab.  7(iS,  1.  SI.  %  Inat.  S4&. 

W  S  Rol.  Ab.  763, 1.  St. 

(t)  S  Rtf.  Ab.  765,  1.  S6.  Chadleigh's 
't  1  Ksp.  ISS,  b. 

C/)t]loLAb.76S,L44. 


(f )  S  Rel.  Ab.  764,  1.  50.  Yin.  Ab. 
Youdier  (Y.  a>    Booth,  49. 

(h)  i  Rol.  Ab.  764,  1.  47,  and  see 
oat^,  p.  S6S. 

(t)  %  Rol.  Ab.  765,  1. 5. 

(]k)  Br.  A  b.  Counterplea  detmiplk.  SO. 

(0  %  Rol.  Ab.  765,  1. 10. 

(m)  %  Rol.  Ab.  765,  1.  47,  50.  Yin. 
Ab.  Yoncber,  (Z«  a).  Com. .  Dig. 
Yoocheri  (C).    BooUi,  49. 
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Abatement  of    Without  shewing  cause*  (a)    If  two  are  vouchedi  and  one  is  re- 
voucher  and  re-  turned  dead,  the  tenant  may  revouch  at  large,  for  perhaps  his 
voucher.       former  voucher  was  bad  (6),  hut  if  the  tenant  vouches  one,  and 
the  vouchee  enters  into  the  warranty  and  afterwards  dies,  the 
tenant  cannot  afterwards  vouch  at  large,  because  by  the  entry 
into  the  warranty,  the  court  is  apprised  that  the  voucher  is 
good,  (c)  If  the  tenant  vouches,  shewing  cause,  and  the  cause  is 
traversed,  he  may  vouch  again  immediately,  {d) 
Frocen  againit      The  vouchee  may,  if  he  pleases,  appear  gratis,  and  enter  im- 
<he  vouchee,    mediately  into  the  warranty ;  but  if  he  refuses  to  do  so,  process 
then  issues  to  bring  him  in.    The  first  process  is  a  iumnumeoi 
ad  warrantinandym,  and  if  upon  this  writ  the  sheriff  returns  the 
vouchee  summoned,  and  the  latter  makes  de&ult,  a  grand  cape 
ad  valentiam  issues,  and  if  he  again  makes  default,  judgment  is 
given  against  the  tenant,  and  for  him  to  recover  over  in  value 
against  the  vouchee*  By  the  grand  cape  ad  valenHam^  it  appears 
that  the  vouchee  has  assets,  and  his  making  default  after  sum- 
mons is  an  implied  confession  of  the  warranty*    If  the  vouchee 
appears,  and  afterwards  makes  defiiult,  a  petit  cape  ad  valentiam 
issues,  and  if  upon  the  return  of  that  writ,  he  agam  makes  defiuilt, 
judgment  is  given  as  above,  {e)    On  the  return  of  the  grand 
cape  ad  veUentiamf  the  vouchee  need  not  save  his  de&ult,  but 
may  appear,  and  enter  into  the  warranty.  (/) 

If  the  sheriff  return  nihil  upon  the  summoneas  ad  foarranii- 
nandam,  then  after  an  tUiae  and  plurieSf  SLsequatursub  suo  periculo 
is  awarded ;  it  b  so  called  because  the  tenant  shall  lose  his  lands 
without  any  recovery  in  value,  unless  upon  that  writ  he  can 
bring  the  vouchee  into  court  K  upon  the  eegtioiw  eub  sua 
periculo,  the  sheriff  return  nihil,  the  demandant  is  entitled  to 
judgment  against  the  tenant;  but  the  latter  cannot  have  judg- 
ment to  recover  over  in  value  against  the  vouchee,  for  he  was 
never  warned,  (g)  It  seems,  that  if  the  vouchee  is  returned  sum- 
moned on  the  eequatur  or  other  writ,  and  makes  de&ult,  the 
tenant  may  have  judgment  to  recover  over  in  value.  (A)  If  the 
tenant  has  judgment  to  recover  in  value,  he  shall  never  aifter- 

(fl)  8  RoL  Ab.  766,  L  Sl.  Voiicher,   140.     Tin.    Ab.    Vmicbcr, 

(h)  S  Rol.  Ab.  766,  1.  S4.  (H.  c> 

(c)  t  RoL  Ab.  766,  1.  S6.  Br.  Ab.        (/)  Br.  Ab.  Ley  Gager,  f7. 

Voucher,  107.  (jg)  Co.  Litt  101,  b.      Br.  Ab  Sf 


(d)  t  Rol.  Ab.  766,  1.  9.  f—iar,  t. «.  ji.  4. 

<«)  Co.  litt.    101,  b.     Com.  Dig.         (Jk)  Br.  Ab.  Seq.  ••  «.  ferieuUf  4. 
Voucher,  (D).    Boodi,  4S.    Br.  Ab.     Br.  Ab.  Voocher,  86. 
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wards  h»re  a,  warranHa  eharke,  or  vouch  again,  for  by  the  judg-  Procen  against 
menty  he  has  got  the  benefit  of  the  warranty,  (a)    There  must    the  vimchee. 
be  mne  returns  between  the  teste  and  the  return  of  Ihe  sunwio-    — ^— — 
neas  ad  warramHMamAam.  (b)   Upon  the  return  of  it,  the  vouchee 
nay  be  essoigned*  (c) 

Ifihe  vouchee  be  an  infimt,  the  parol  may  demur  till  his  fiill 
age.  (d)  If  the  tenant  allege  him  to  be  an  infant,  which  the  de- 
mandant denies,  a  writ  of  summoned  ad  tfisum  issues,  to  which 
if  mikU  be  returned,  and  the  vouchee  do  npt  appear,  an  aUaSt 
pitries,  and  sequatur  9ub  sua  pertcuh  follow,  and  if  the  vouchee 
stiD  neglect  to  appear,  there  shall  be  judgment  for  the  demand- 
ant ;  should  the  vouchee  appear,  and  be  adjudged  upon  view  to 
be  of  full  age,  a  swmnoneai  ad  warrantixandum  goes  against 
hin^  followed  by  the  usual  process,  {e) 

At  common  law,  when  the  tenant  in  a  real  action  brought 
m  London,  or  other  particular  jurisdiction,  vouched,  and  prayed 
tiiat  the  vouchee  might  be  summoned  in  a  county  out  of  the 
jaziadiction,  great  ddlay  was  occasioned  by  this  foreign  voucher; 
to  remedy  which,  it  was  enacted,  by  the  statute  of  Gloucester, 
6  Ed.  1,  c.  13,  that  the  tenant  may  have  a  summons  out  of 
Oiancery,  to  summon  the  vouchee  to  appear  in  the  Common 
Reaa,  and  a  recardari  to  remove  the  record  into  the  same  court, 
and  that  when  the  warranty  is  determined  there,  the  record  shall  be 
lenutted  to  the  inferior  court ;  and  if  the  demandant  recover,  the 
tenant  shall  have'  a  writ  out  of  the  Common  Pleas,  to  extend 
and  value  the  land,  and  execution  into  the  foreign  county  to  re- 
cover in  value.  By  stat.  9  Ed.  S,  the  inferior  court  shall  ad- 
joom  the  parties  before  the  justices  of  the  Common  Pleas,  at  a 
eortain  day,  and  the  sumnumeas  ad  auxiUandum  shall  issue  out 
of  that  court,  and  not  out  of  Chancery ;  and  if  the  tenant  make  de- 
fimlt  at  the  day  given  in  bank,  Apetitcape  shall  be  awarded  to  the 
iofeiior  court,  to  give  judgment  upon  the  de&ult.  The  statute 
of  Gkmcester,  though  it  only  names  London,  extends  to  other 
privileged  places,  as  Chester,  Durham,  Salop,  &c«  If  the  vouchee 


(«)  C«.  Litt.  lOt,  s. 
W  t  lait  S40,  abridged  i 
CHiMM  ffMOf  Sffisi  by  t4  G 

t.a. 

to  fi>ar  hi 
.  S.  c.  48. 

it)  Fide  mOi^  p.  159. 
(4)  •  iMt  S45. 

(e)  Br.  Ab.  SefptahtTf  «• «.  p.  S.  Com. 
Dig.  Voodier,  (D.  S).  Br.  Ab.  Oar- 
rwitiei,  14.  Fiti.  Ab..  Voucher,  73; 
and  aee  Vui.  Ab.  Vooche^,  (H.  c).  pU 
11.    Sym*!  case,  8  Rep.  5S,  a.. 
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Proc«9i  aguDst  Touches  over  in  bank>  the  jostices  of  C.  P«  may  award  process 
the  Tovchec.    against  the  vouchees^  Mies  quoties  ;  the  tenant  may  be  essoigned 
""^^^"^     ^  hanky  and  the  demandant  if  he  make  defauk,  nonsuited.    If 
the  husband  and  wife  vouch,  and  the  husband  make  default^  tba 
wife  may  be  received  in  C.  P.;  but  none  can  plead  in  cbM",  'ex- 
cept in  the  inferior  court  (a)    Foreign  vouchers  in  Wales  «re 
regulated  by  the  statute  S4  and  96  H.  8,  c.  26,  s.  88. 
By  what  war-       If  a  man  has  been  vouched  generally)  when  he  comes  in^  he 
ranty,  thevoa-  may  be  bound  to  warranty,  either  by  his  own  deed  (A),  or  by  the 
chee  after  entiy  j^^^  ^£  j^jg  ancestor  (c),  and  if  he  vouched  as  son  and  heir  of 
"^^  A.,  yet  he  may  be  bound  by  his  own  deed  (rf),  or  by  the  war- 

ranty of  another  ancestor  than  A.  {e)  It  an  iniant  be  vouched 
as  heir  to  J.  S.,  and  it  is  prayed  Ihat  the  parol  demuri  die 
vouchee  cannot  be  bound  by  his  own  deed,  though  he  may  by 
the  deed  of  another  ancestor  dian  J.  S.  {/)  When  the  tenant 
vouches  and  shews  cause,  he  cannot  bind  the  vouchee  for  any 
other  cause,  (g)  If  two  are  vouched,  and  one  shews  that  he  was 
within  age  at  the  time  of  the  warranty  bdng  made,  yet  die 
odier  may  be  bound  to  the  warranty  alone>  for  each  binds  faimr 
self  to  warrant  the  whole,  {i) 
Proceedingi  When  the  vouchee  enters  into  the  warranty,  he  stands  in  the 
after  voucher,  place  of  the  tenant,  and  the  demandant  coimts  against  him,  de 
novOf  as  against  the  tenant,  [i)  To  diis  declaration  ibe  voudiee 
may  plead  in  abatement,  as  that  the  demandant  is  oudawed, 
'  &c.  (A),  or  he  may  plead  in  bar  any  pleas  which  were  in  essei 
and  which  the  tenant  nnght  have  pleaded  at  the  time  of  the 
voucher.  (/)  He  may  likewise  plead  some  pleas,  whidi  the 
tenant  himself  could  not  have  taken  advantage  of,  as  when  a 
pracipe  quod  reddat  is  brought  against  A.,  who  vouches  B.,  who 
enters  into  the  warranty,  and  afterwards  the  demandant  releases 
all  his  right  to  A.,  the  latter  cannot  plead  this  release,  for  the 
continuance  in  court  is  now  between  the  demandant  and  the 
vouchee;  but  when  the  demandant  coimts  against  the  < 


(«)  S  iMt.  SU.  (Jk)  S  Rol.  Ab.  768|  1.  so.    Via.  Ab. 

(h)  S  Rol.  Ab.  768,  L  S.  Vin.  Ab.     Toncber,  (E.  b). 

Voocher,  (£.  b).  (t)  Com.  Dig.  Voucher,  (£>  Booth, 

(e)  S  RoL  Ab.  768,  L  6.  46. 

(lO  S  RoL  Ab.  767,  1.  S9.  (Is)  Com.  Dig.   Voncber,    (F.  1^ 

(«)  IM.  1. 55.  Tbd.  Dig.  I.  IS,  c.  10. 

(/)IM.L50.    iliil4^  p.  865.                  (OOona.    Dig.    Voacher,     (F     9). 

Cr)  9  Rol.  Ab.  768y  1. 8.  Booth,  47. 
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the  Ifttter  may  plead  this  lelease,  or  may  plead  a  release  to  him-  proceedings 
sel^  made  after  he  entered  into  the  warranty,  for  he  Is  now  after  voucher. 
tenant  in  law  of  the  land,  (a) 

The  tenant  also  may  plead  certain  pleas  in  abatement  after 
▼ODchier*  (6) 

If  the  demandant  counterpleads  the  voucher  according  to-  Jiulgmentupoii 
the  statute,  and  the  issue  is  found  for  him,  it  is  peremptory  upon      ^^^^' 
the  tenant,  and  the  demandant  shall  recover  the  land,  (c)  Judg*    up^n  imu  on 
ment  for  the  tenant  is  that  Ihe  voucher  stand,  (cf)  eounurpUa  to 

If,  instead  of  taking  issue  on  the  counterplea,  the  tenant  de*    t^  vcwher. 
man  to  it,  and  it  is  adjourned  to  another  term,  and  the  coun-  Ondenmnwto 
terplea  adjudged,  the  judgment  against  the  tenant  is  peremptory     ccunurpUa. 
as  it  is  said,  on  aecount  of  the  delay,  in  the  same  manner  as  if 
iisue  had  been  taken,  and  a  trial  had,  and  the  demandant  shall 
recover  the  land,  {e)     If  the  counterplea  is   adjudged  good, 
the  same  term,  the  tenant  may  plead  over,  for  this  judgment  is 
not  pereniptory^(/) ;  but  it  is  said  that  he  cannot  vouch  again,  (g) 

If  the  tenant  vouches,  and  the  demandant  instead  of  counter-  On  demurrmr  to 
pleading,  demurs  to  the  voucher,  the  judgment  against  the  tenant      wuehor. 
b  peremptory,  for  the  voucher  is  given  in  lieu  of  an  answer.  (A) 
So  it  is  ptf  emptory,  if  the  demandant  demurs,  because  the 
teoant  has  not  shewn  cause  of  voucher,  when  he  ought  so  to 
have  done,  (i) 

At  common  law,  if  the  tenant  vouched,  and  the  vouchee  On  itme  between 
counterpleaded  the  warranty,  and  issue  was  taken  and  found '^  ^'"^^  ^^ 
'for  the  tenant^  the  judgment  was  only  that  the  vouchee  should  ^''^^* 
warrant  (Jl);  but  by  statute  Westminster  S,  c«6,  the  judgment 
in  such  case  is  made  peremptory,  that  the  demandant  recover 
against  the  tenant,  and  the  tenant  against  the  vouchee,  (l) 

So  if  the  vouchee  enters  into  the  warranty,  and  demands  of  On  demurrer  be- 
the  tenant  what  he  has  to  bind  him  to  warranty,  and  the  tenant  tween  th0  tenant 
diews  ipedal  matter,  upon  which  the  vouchee  demurs,  it  is  within  ^^  vouchee. 
the  statute  of  Westminster  S,  c.  6,  and  the  judgment  is  pa^emp- 
tory.  (m) 

(fl)  J«ak.  Cent.  100,  Booth,  47.  (/}  S  Inst.  S43.  Br.  Ab.  Poramp.  St. 

(»)  TheL  IXg.  1. 14,  e*  7.  Com.  Dig.  (r)  f  Inst.  J43. 

AbntMMit,  (1.  as).  (A)  a  RoL  Ab.  7^9»  1.  46. 

(e)  Br.  Ab.  Voocber,  lOt,  bnt  mo  (i)  Hid.  1. 50. 

aRoLAb.76a,1.SS;aml.«ii«fi.  (k)  SRoL  Ab.770,  1.3. 

(4  a  IBM.  Ab.  770,  US.  (0  iMd.  1. 14.    a  Iait.S44* 

(<)  t  loft.  a49.    a  Rol.  Ab.  7S9,  (m)  a  Intt.S64,  but  fee  aRol.  Ab. 

1. 34,  bat  lee  Jenk.  Ceot  304.  770,1.16.                                              '' 
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If  the  tenant  in  a  writ  of  dower  rouchei  the  heir  of  the  de- 
mandant's late  husband  in  the  same  county^  who  enters  into  die 
warranty,  the  demandant  may,  as  it  seemSy  suggest  that  the  heir 
has  assets  by  descent  in  the  same  county,  and  pray  a  condi- 
tional judgment  against  him,  if  he  has  such  assets,  and  if  not, 
against  the  tenant,  (a)  So  if  the  heir  enters  into  the  warranty, 
and  pleads  that  he  has  no  assets  by  descent,  upon  which  issue 
is  joined,  the  demandant  is,  as  it  seems,  entitled  to  the  same 
conditional  judgment  (ft) ;  but  she  must,  it  is  sud,  wait  until  the 
issue  is  tried  before  she  can  have  her  dower,  (c)  If  the  issue  is 
found  for  the  tenant,  she  may  then  have  executicm  against  the 
heir;  if  found  for  the  heir,  against  the  tenant  If  the  heir, 
who  is  vouched,  has  no  assets  in  the  county  in  which  the  action 
is  brought,  the  demandant  can  only  have  judgment  against  the 
tenant,  (c) 

Whenever  a  man  has  bound  himself  to  warrant  lands,  he  may 
be  compelled  to  render  to  the  party,  to  whom  he  has  warranted 
them,  a  recompenoe  in  value,  or,  as  it  has  been  expressed,  war- 
ranty implies  in  itself  recovery  in  value(<l);  and  in  a  real  action 
in  which  damages  are  recoverable^  they  also  shall  be  recovered 
from  the  vouchee,  {e)  It  has  been  said,  that  in  certain  cases  an 
implied  warranty  is  created  by  tenure  and  rent.  On  ibis  ac- 
count the  tenant  for  life,  rendering  rent,  may  vouch  the  rever- 
sions of  whom  he  holds,  and  recover  in  value  against  him* 
But  if  he  vouches  the  remainderman,  he  cannot  recover  in 
value,  for  he  does  not  hold  of  lum,  and  it  ia  not  reasonable  that 
the  latter  should  render  in  value  to  olie,  who  performs  no 
services  to  him,  nor  can  the  tenant  by  the  courtesy  recover  in 
value,  for  he  does  not  hold  of  the  heir,  but  of  the  lord  para- 
mount. (/)  It  seems,  however,  that  in  the  two  latter  cases, 
though  there  can  be  no  recovery  in  value,  voucher  will  He  in 
lieu  of  aid-prayer,  (g)    Execution  cannot  be  sued  by  him,  who 


(«)  Bediogfield's  caie,  9  Rep.  17,  b. 
Hsle*s  nots  toGo.  litt.  59,  t.  (6).  Tin. 
Ab.  Voodier,  (B.  a).  (H.  b).  (a  b). 

(&)  Gray  v.  WUttami,  Dyer,  lOS,  b. 

(e)  Jenk.  Cent.  176.  or  the  demand- 
aot  may,  at  it  aeemi,  hafe  an  opcondi- 
tiooal  jadgmcBtagaimt  the  teuml,  widi 
a  cMWf  cuMRrfio,  till  the  trial  of  the  israe. 
Ooldiiigham  ¥.  Saoodf,  Winch,  81^  88. 


Hott.  71 .  Cn>.  Jac.  688^  S.  C.  And  t% 
Park  OB  Dower,  t98. 

(d)  Br.  Ab.  GarraYity,  17.  Tin.  Ab. 
Voocher,  (L.  b).  &c 

(«)  Br.  Ab.  Damages,  45. 

(/)  Br.  Ab.  Reeoferie,  14,  and  see 
Watfc.  on  Deic.  4,  note,  (m). 

(g)  Br.  Ab.  Voucher,  89.'  Recoverie, 
14. 
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Touches,  against  the  youehee,  before  execu^tiou  is  sued  against     Recovery  m 
himself,  (a)  "^^^'  _ 

If  two  are  vouched  as  heir,  and  one  has  lands  by  descent  in     ^    . 

,___  ,.  -  in  Against  one 

possession,  and  the  other  has  nothing,  the  tenant  shall  recover  ^j^^^  ^^^  ^^ 
all  against  him,  who  has  by  descent  (6) ;  and  if  two  coparceners  vouched. 
are  vouched,  and  the  one  makes  default  after  default,  by  which 
the  demandant  has  judgment  against  the  tenant  for  a  moiety, 
and.  the  tenant  over  against  her  who  made  de&ult,  if  the  other 
o^parcener  afterwards  loses,  and  has  no  assets,  the  tenant  shall 
recover  in  value  against  her,  who  first  made  default,  so  that  the 
fint  judgment  shall  charge  her.  (e) 

It  is  a  general  rule,  that  when  the  process  against  the  vouchee   when  the  pro- 
lias  not  been  served,  the  tenant  cannot  recover  in  value  against  cess  served,  and 
Imn,  because  never  having  been  summoned,  it  does  not  appear  ^^^^i^^'^* 
that  he  has  any  assets ;  but  if  any  one  writ  in  the  process  to 
faring  him  in  has  been  served,  and  he  has  made  de&ult,  the 
tenant  may  then  recover  in  value,  (d) 

The  tenant  is  only  entitled  to  have  execution  of  the  land.    What  sha]l  be 
which  the  vouchee  had  at  the  time  of  the  voucher,  and  there^      recovered. 
fore  it  may  be  expedient  to  bring  a  writ  of  warraMia  chortle 
irtiich  will  bind  the  vouchee,  in  case  he  shall  afterwards  alien 
the  lands.(tf) 

The  heir  is  only  bound  to  render  a  recompence  in  value  to 
the  amount  of  the  lands  descended  to  him  fi'om  the  ancestor, 
who  made  the  warranty.  Therefore,  where  the  father  makes 
a  warranty  and  dies,  and  the  grandfather  dies,  seised  of  other 
lands  in  fee,^  the  son  is  immediate  heir  to  the  grandfather,  and 
shall  not  be  bound  by  the  warranty  of  the  father,  to  render  these 
lands  in  value,  of  which  the  father  was  never  seised.  (/)  Where 
the  warranty  arises  upon  an  exchange,  no  other  lands  can  be  re- 
covered in  value,  but  those  which  were  given  in  exchange.  (^) 

If  a  warranty  be  made  to  tenant  for  life,  to  him  and  his  heirs, 
yet  he  shall  recover  in  value  an  estate  for  life  only,  for  the  war- 
nmty  cannot  enlarge  the  estate,  and  the  recovery  ought  to  be 
according  to  the  estate.  (A)  So  if  the  warranty  had  l)een  to  him 
and  his  heirs  for  his  life  (i),  but  if  a  man  is  seised  in  fee,  and 

(«)  Co.  Lift  Srs,  b.  1.  3.  Anle^  p.  143. 

Qi)  t  RoL  Ab.  770,  1.  S8.    Vio.  Ab.  (/)  Br.  Ab.  Auets,  19. 

▼'^vdMr,  (L.  b).  {g)  Bustard's  case,  4  Kep.  121,  a, 

(r)  %  Rirf.  Ab.  770,  L  40.  Shep.  Touch.  991.  Anie^  p.  359. 

C^  Br.  Ab.  Sefuaiur  s.  t.  p,  3.  Re-  (h)  Br.  Ab.  Recovery  in  value,  9. 

•••*«5i  40, 56.    fimi$f  p.  S68.  S  Rol.  Ab.  771,  1.  t9.  Hob.  i6. 

(•)  P.  N.  B.  154,  K.  t  Rol.  Ab.  77t,  (t)  t  Rol.  Ab.  771,  1.  33. 

T 
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Recovery  ia     ^  warranty  is  made  to  him  and  his  heirs  for  hit  life^  he  shall 
^*^'^^'        recover  in  value  upon  this  warranty,  an  estate  in  fee,  for  an 
estate  in  fee  is  warranted  to  him,  during  his  life,  (a)    If  tenant 
in  tail  is  vouched  to  warranty,  upon  his  own  warranty  m  fee, 
and  a  recovery  is  had  against  him,  then  if  he  has  no  other  land, 
the  land  in  tail  shall  be  recovered  against  him  in  value,  but  this 
shall  not,  as  it  seems,  bind  the  issue  (6) ;  but  if  the  tenant  in  tul 
have  judgment  to  recover  over  in  value,  the  issue  shall  be 
bound,  (c)    If  tenant  in  tail  has  judgment  to  recover  in  value, 
he  shall  only  recover  an  estate  tail,  (d)    If  tenant  in  dower  is 
impleaded  by  one  having  title  paramount,  and  vouches  the  heir, 
she  shall  recover  from  him  in  value  a  third  part  only  of  the 
land  remaining  to  the  heir,  (e)    A  recovery  in  vahie  by  a  war- 
ranQr  on  the  part'of  the  mother,  shall  go  to  the  maternal  heir  (/), 
and  when  the  heir  at  common  law,  and  the  special  heir  are 
vouched  together  (g),  it  seems  that  the  recompence  ensues  the 
loss,  and  goes  entirely  to  the  special  heir.  (A) 

The  tenant  shall  recover  in  value,  according  to  the  value  of 
the  land  at  the  time  of  the  warranty  made,  and  if  it  be  of  greater 
value  than  it  was  at  that  time,  as  by  the  discovery  of  a  mine,  die 
vouchee  shall  only  render  according  to  its  value  at  die  time  of 
die  warranty,  diough,  if  he  enter  into  the  warranty  generally, 
and  neglect  to  plead  diis  matter  specially,  the  tenant  shall  recover 
according  to  the  value  at  die  time  of  the  entry  into  the  war- 
ranty (i);  but  if  the  land  warranted,  becomes  of  greater  vahe 
after  the  entry  into  the  warranty,  the  vouchee  shidl  render  in 
value,  only  according  to  the  value  at  the  time  of  the  warranty 
made,  because  he  could  not  plead  the  special  matter,  ijt) 

The  doctrine  of  recovery  in  value  is  highly  important,  firom  its 
being  the  foundation  of  the  system  of  barring  estates  tail  by 
common  recovery.  (/)  The  reason  why  common  recoveries  are 
always  suffered  on  a  writ  of  entry  in  the  post,  is  because  the 
tenant  in  that  writ  may  vouch  at  large,  and  is  not  bound  to 
vouch  within  the  degrees,  as  in  other  writs  of  entry*  (m) 

(a)  /Md.  1.  36.  (t)  f  RoL  Ab.  779,  I.  41,  49»  46. 

(6)  Ibid.  I.  40.  Roll  ▼.  Osbora,  Hob.  f 6. 

(c)  M.  Portington'i  cane,    10  Rep.  {k)  t  Rol.  Ab.  77S,  1.  St. 

37,  b.  (I)  See  Pigott  on  Recov.  11.    Civiie 

(<i)  t  Plow.  Com.  515.  Ree.  93.   Br.  Ab.  Recovery,  19.  Hod- 

(e)  Bastard's  case,  4  Rep.  lis,  a.  son  ▼.  Benson,  %  Ley.  30.    Martin  ▼. 

(/)  Co.  Litt.  376,  b.  Stracban,  l  WOa.  Tf, 

(g)  Sec  <mi€,  p.  «61.  (m)  AnU^  p*t!63, L)^  W-  CnuKon 

(fc)  Co.  Litt.  376,  b.   Game  ▼.  Sims,  Rec.  15.                  ^ 

Cro.  Jac.  tl8«    Robins.  Gavel.  130. 
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Of  Aid-prayer. 


^V^  doctrine  of  aid-prayer  arises  out  of  the  solicitude  dis-     in  general. 
played  by  die  law,  that  every  individual  should  have  an  oppor*  ■■ 

tmiity  of  defending  his  rights,  whenever  they  are  drawn  in 
question.  Thus  if  a  real  action  is  brought  against  the  .tenant 
for  life  of  landa^  and  the  demandant  succeeds,  he  will  by  the  judg- 
mmt  recorer  the  whole  inheritance,  and  the  reversioner  will  be 
eoneequently  dispossessed  of  his  estate.  In  order  to  prevent  this 
grievance,  and  to  exempt  the  particular  tenant  from  the  Imrthen 
of  ijone  defending  a  suit  in  the  result  of  which  he  is  only 
paftially  interested,  the  law  has  given  him  the  power  of  praying 
aid  of  the  reversioner  to  plead  for  him,  and  to  defend  the  in^ 
heritance ;  and  where  he  possesses  a  warranty  of  the  land,  has 
penaitted  him  either  to  vouch  the  reversioner  to  warranty,  or  to 
pray  him  in  aid*  (a) 

\jk  earlier  times,  when  much  land  was  held  under  the  crown, 
aid-prayer  of  the  king  was  a  very  important  branch  of  learning. 
As  the  king  could  not  be  vouched,  the  tenant  was  driven  in  all 
cases  where  voucher  would  have  lain  against  a  subject,  to  pray 
him  in  aid;  and  he  might  thus  entitle  himself  to  a  recovery  in 
value  by  petition.  Aid  of  the  king  was  therefore  of  two  kinds ; 
either  upon  a  warranty,  ^nd  for  the  purpose  of  a  recovery  in 
value,  CQnesp<mding  with  voucher ;  or  founded  on  the  feeble* 
ness  of  die  tenant's  estate,  when  it  was  properly  aid-prayer. 
Hence  arose  a  material  difference  between  the  practice  of  pray- 
ing aid  of  a  conunon  person,  and  of  the  king.  (6) 


(«)  ne  aotfaoritiet  diiier  at  to  this  upon  the  sobject.    Br.  Ab.  Aid  del 

i%|bl  of  dacCimk  Soe  Br*  Voacber,  75.  Roy.    Fits.  Ab.  Aid  de  Roy.    i  Rol. 

1  Rol.  All.  tSI^,  L  45.    S  Viih  Ab.  S07, «  Ab.  14S.    S  Vid.  Ab.  165.    Com.  Dig. 

(F)-  Aide,(B).    S  Inst.  269,  S70.    Aid  was 

(I)  S  Roovet*  Hist.  445.  Asaid>pny-  formerly  graoted  in  personal  actions 

«r  sf  the  king  is  omt  so  entirely  obso-  after  Issue  joined.    See  3  Reeves'  Hist, 

lele,  it  has  been  thoagbt  sofficient  to  445. 
give  the  foUowiy  references  to  the  lavr 

/  T  2 


S76  Of  Real  Actions. 

Who  may  pray       Tenant  for  life^  in  dower,  and  by  the  curtesy  may  pray  aid.  (tf) 
3i^  Tenant  in  tui  cannot  pray  in  aid,  for  he  himself  has  an  inherit- 

ance.  (6)    Nor  can  tenant  in  tail,  after  possibility  of  issue  ex- 
tinct, on  account  of  his  haying  once  had  the  inheritance*  (c) 
Coparcenexs.        Coparccners,  before  partition,  cannot  have  aid  of  one  ano- 
ther, (d)    The  ground  upon  which  one  parcener  may  pray  in 
aid  another  parcener,  is,  either  (e)  the  implied  warranty  which 
arises  on  partition  between  them,  or  the  necessity  of  the  other 
coparcener  joining  with  her  in  deraigning,  or  taking  advantage 
of  a  warranty  paramount;  for  it  is  to  be  observed,  that  copar- 
ceners cannot  sever  in  vouching,  (f)    Before  partition  neither 
ground  exists,  for  there  is  no  implied  warranty;  and  as  to  de- 
raigning a  warranty  paramount,  the  demandant  ought  to  have 
sued  all  the  coparceners,  in  which  case,  they  would  aU  have 
been  compelled  to  vouch;  and  if  the  demandant  has  sued  one 
only,  the  tenant  is  not  allowed  to  pray  in  aid  the  other ;  because 
by  plea  in  abatement  he  can  compel  the  demandant  to  join  the 
rest.    But  after  partition  one  coparcener  shall  have  aid  of  smo- 
ther (g) :  because  now  they  hold  as  tenants  in  common,  and  are 
liable  to  be  sued  separately;  and  he  shall  either  recover  against 
the  other,  pro  rat&y  upon  the  implied  warranty,  or  both  shall 
join  in  deraigning  a  warranty  paramount,  {h)    And  if  a  copar- 
cener aliens  with  warranty,  and  the  feofiee  vouches  the  feoffor, 
the  latter  may  pray  in  aid  the  other  coparcener ;  but  only,  as  it 
seems,  for  the  purpose  of  compelling  him  to  join  in  taking  ad- 
vantage of  a  warranty  paramount,  and  not  for  the  purpose  of  re- 
covering against  him  pro  raid*  (i) 
jototenants.        The  general  rule  is,  that  tenants,  who  have  the  fee,  cannot 
pray  in  aid ;  and  to  this  rule  the  foregoing  case  of  a  parcener 
who  prays  in  aid,  in  order  to  recover  jpro  raid,  or  ta  take  the 
benefit  of  the  warranty  paramount,  is  an  exception,  (k)    But  if 
there  are  two  jointenants  in  fee,  and  one  is  impleaded,  he  can- 
not have  aid  of  his  cotenant,  because  one  has  as  high  an  estate 

'    (a)  1  ftol.  Ab.  168,  1. 40,  167/1. 53.  (/)  FU«  tmU,  p.  t61. 

Roll  V.  Osborn,  Hob.  SI.  (g)  1  Rol.  Ab.  18f ,  1.  S5. 

(b)  1  Rol.  Ab.  167,  1. 16.  (k)  Robins.  Qftfeh  ISl. 

(c)  IMtf.  1. 19.  Co.  Litt.  27,  b.  Biit  (i)  1  Rd.  Ab.  183,  L  40.  Co.  Litt. 
reveniooer  may  b«  receiTed  on  hit  de-  174,  a.  Bnt  i^  ftoU  v.  Oabora,  Hob. 
Ikolt.    Ftd«in*<Receit,"  jmi«.  S6,  eotOn;  at  16  recovering  in  fiiae. 

<d)  1  Rol.  Ab.  IBS,  L  5S,  184  (£}.        See  abo  1  Pratt.  Abeti  aOS. 
(e)  1  RoL  Ab.  184  (D).  (k)  Br.  Ab.  Aid,  7. 
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as  the  other,  and  has  power  to  plead  an  j  plea  in  discharge  of  the  Who  may  pray 

land,  as  well  as  the  other,  (a)    By  31  Hen.  8,  c.  1,  s.  3,  (by         ^^' 

which  statute  jointenants,  and  tenants  in  common,  may  be  com* 

pdled  to  make  partition,)  it  is  enacted,  that  each  jointenant, 

and  tenant  in  common,  after  such  partition  made,  and  their 

heirs,  may  have  aid  of  the  others  and  their  heirs,  to  the  intent  to 

deraign  the  warranty  paramount,  and  to  recover  pro  raid^  as  is 

usual  between  coparceners,  after  partition  made  by  the  order  of 

the  common  law.  (6) 

A  spiritual  person,  who  h^s  not  the  inheritance  of  land  in  him  Spiritual  per- 
may  pray  in  aid.  Thus  a  parson  who  has  not  the  mere  right,  «>ns. 
and  cannot  maintain  a  writ  of  right,  shall  have  aid  of  the  patron 
and  ordinary,  (c)  So  also  shall  a  prebendary,  (d)  And  the  rule 
seems  to  be,  that  all  those  who  have  power  to  charge  the  church 
may  be  prayed  in  aid.  (e)  A  bishop,  though  he  may  maintain  a 
wtit  of  right,  may,  it  seeins,  have  aid  of  the  dean  and  chapter.  (/) 

A  man  cannot  have  aid  of  himself,  (g)    The  reversioner,  or  who  may  be 
remainderman,  who  has  an  estate  in  tail,  or  in  fise,  mdy  be  prayed   prayed  in  aid. 
in  aid.  (A)    But  where  B.  was  tenant  for  life,  remainder  to  C.  for    ' 
life^  reversion  to  A.,  and  B.  prayed  C.  in  aid,  without  praying  it 
of  A.,  three  justices  against  Warburton  held,  that  B.  should 
not  have  aid  of  C,  because  B.  has  as  high  an  e&tate  as  C,  and 
may  plead  all  that  C.  can.  (i)    Where  there  are  several  remain- 
ders, the  lessee  must  pray  aid  of  them  all.  (k) 

In  general,  a  tenant  cannot  have  aid  of  the  demandant.  (/) 

The  death  of  one  of  two  tenants  in  common,  prayed  in  aid, 
being  returned  by  the  sheriff  on  the  summoneas  ad  auxiU- 
andum,  will  abate  the  aid ;  but  not  so  the  death  of  one  of  two 
jointenants.  (m)  And  if  the  lessee  has  aid  of  the  reversionen, 
and  afterwards  the  latter  dies,  the  lessee  may  have  aid  of  his 
heir,  (n) 

(«)  1  Rol.  Ab.  167,  1. 5.    Viil.  Ab.         (Jk)  1  Rol.  Ab.  168  (K).  174  (S).    3 
Aid  of  a  commoD  penoD,  (I).  Vin.  Ab.  tl9,  (K).  9ti)  S. 

(h)  Bfforrice*B  case,  6  Rcip.  1«,  b.  (t)  Baraet'tt  case,  Owen,  157.    Fits. 


(tf)  1  Rol.  Ab.  175,  I.  37.    Dyer,  Ab.  Aid,  S«. 

299,  b.  (k)  Br.  Aid,  38, 134.  1  Rol.  Ab.  168, 

00  1  Rol.  Ab.  175, 1.  39.  1. 13.    Owcd,  137. 

(t)  1  Rol.  Ab.  180, 1.  12.  (I)  1  Rol.  Ab.  173,  I.  1.    Bat  tee 

(/)  FltB.  Ab.  Aid,  167.    1  Rol.  Ab.  tMd.  172, 1.  50:    Br.  Ab.  Aid,  22.' 

176,  I  26,  40.    See  more  of  Aid  by  (m)  1  Rot.  Ab.  175  (T).   'Hiel.  Dig. 

ipirltail  persons.'  2  Vib.  Ab.  222, 229.  1, 12.  c.5. 

(f>  1  Rol.  Ab.  166, 1.  26.  (n)  1  Rol.  Ab.  188,  I.  30.     • 
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Of  Beal  Actions. 


Who  may  be 
prayed  in  aid. 


In  what  action 
aid  lies. 


The  tenant  may  pray  in  aid^  contrary  to  the  supposal  of  die 
writ.  Therefore  in  a  writ  of  entry  in  the  degrees,  die  tenant  may 
pray  in  aid  a  stranger  out  of  die  line ;  that  is,  who  is  not  named 
in  the  writ.(a)  Thus  in  a  writ  of  entry,  sur  disseUin  in  the  jmt, 
where  the  entry  of  the  tenant  is  supposed  to  be  by  B.,  the  tenant 
may  say,  that  R.  leased  to  him  for  life,  and  pray  aid  of  him.  (ft) 
But,  in  this  case,  the  aid  is  said  to  be  granted  by  the  court.  e:c 
officio;  for  should  the  demandant  grant  it,  it  would  abate  hie 
writ,  (c) 

In  general,  aid  may  be  prayed  fai  all  actions  where  die  tide  to 
the  inheritance  comes  in  question  (cF),  and  it  may  be  prayed  in 
actions  in  which  no  land  is  demanded ;  as  in  partition  against 
tenant  by  the  ciurtesy ;  because  the  land  is  bound  by  the  par- 
tition, (e)  In  assise,  aid  does  not  lie,  unless  of  a  party  to  the 
writ,  or  of  the  king,  (f)  But  it  lies  in  a  writ  of  entry  in  die 
nature  of  an  assise,  (g)  In  a  writ  of  intrusion,  no  aid  Hes ;  be- 
cause the  tenant  is  in  of  his  own  wrong.  (A)  Nor  in  a  quote  im^ 
pcdity  or  darrein  presentment,  (f)  In  a  writ  of  error,  brought 
against  the  tenant  in  dower,  of  him  who  recovered,  she  may 
have  aid  of  the  reversioner,  {t)  And  in  a  writ,  in  which  a  rent 
only  is  demanded,  die  defendant  may  pray  in  aid.  (2) 
At  what  time  Aid-prayer  is  a  dilatory  plea,  and  cannot,  dierefore,  be  plead- 
aid  ihouid  be  ed  after  a  general  imparlance.  And  it  is  within  die  statute 
4  Anne,  c.  16,  and  must  be  verified  by  affidavit,  (m)  After  a  plea 
in  abatement,  and  a  respondeat  ouster  awarded,  die  tenant  can- 
not have  aid  upon  his  plea  in  bar*  (n) 

When  the  tenant  prays  in  aid,  the  demandant  may  coimter- 
plead  the  aid-prayer  (o),  as  in  receit  and  voucher ;  and  die  cause 
of  the  aid  may  be  traversed,  as  if  the  tenant  pleads,  that  J!. 
leased  to  him :  it  is  a  good  counterplea  to  say,  that  J.  did  not 


prayed. 


Connteiplea  of 
aid. 


(«)  1  RoL  Ab.  164,1.  5S.  Tbiiieema 
to  gi?e  aid-pimyer  ao  adTUtage  oTcr 
▼oocher,  io  a  writ  of  entry  in  the  da^ 
greet. 

(6)iRol.Ab.l64,l.Sf.  BataeeFiU. 
Ab.  Aide,  SI. 

(0  lRol.Ab.165,1.1. 

(d)  Com.  Dig.  Aide,  (B.  5). 

(e)  Br.  Aid,  140.  1  Rol.  Ab.  169, 
1.16.  Bnt  see  16S,  L  45.  AUnait  on 
Partition,  66. 

(J)  1  Rol.  Ab.  161,1.  45,163, 1.  54. 


t  Inst  411.  John  Webb's  caio,  S  Rep. 
50,  a« 

(g)  Br.  Ab.  Aid,  ISS. 

(A)  1  RoL  Ab.  16f|  1. 10. 

(0  1  RoU  Ab.  162,  1.  SO^  S5. 

(ft)  iRoLAb.  16f,  Lf6. 

(0  1  Rol.  Ab.  163, 1. 15. 

(m)  1  Rol.  Ab.  185  (F).  Omlow  y. 
SaiiUi,  S  Boa.  and  Pol.  384. 

(a)  Com.  Dig.  Aide,  (B.  6). 

(e)  Br.  Ab.  Counterplea  do  Aid. 
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to  him.  (a)    Counterplea  of  aid  may  be  either  to  the   Counterpieaof 
estate  of  the  prayee  or  of  the  prayor,  ^^' 

It  is  said  to  be  a  rule,  that  in  receit,  the  demandant  ought  to  xo  the  estate  of 
counterplead  the  reversion ;  but  in  aid-prayer»  the  lease.  (6)  It  the  prayee. 
appears,  however,  from  many  cases,  that  in  receit,  the  lease  may 
be  traversed  (c) ;  and  in  aid-prayer,  the  reversion.  Thus,  no- 
tiling  in  the  reversion,  is  a  good  counterplea  (d) ;  but  if  lessee 
for  life  prays  aid  of  J.  S.  in  reversion,  it  is  not  a  good  counter- 
plead that  Uie  reversion  is  in  J.  S.  and  a  stranger,  and  that  the 
tenant  ought  to  have  aid  of  both,  (e) 

It  is  a  good  comiterplea  to  the  estate  of  the  prayor,  to  say,  To  the  estate  of 
generally,  that  he  has  nothing  of  the  lease  of  the  reversioner ;  ^^  prajor. 
but  it  is  not  a  good  counterplea  to  say,  that  he  had  nothing  of 
his  lease  the  day  of  the  writ  purchased,  because,  though  he  had 
nothing  at  that  tone,  yet,  if,  pending  the  writ,  he  took  an  estate 
for  life,  he  is  entitled  to  aid.  (J^)  That  the  lessee  has  a  fee,  is  a 
good  counterplea ;  or  that  he  was  seised  in  fee,  the  day  of  the 
writ  purchased ;  for  though  he  had  aliened,  pending  the  writ, 
and  repurchased,  this  is  no  cause  of  aid.  (g)  It  is  not  a  good 
counterplea,  that  the  lessee  has  parted  with  his  estate,  pending 
the  writ.  (A) 

If  the  aid  prayer  is  on  the  face  of  the  proceedings  bad,  the     Proceedings 
demandant  may  demur,  (i)    And  so  if  it  is  counterpleaded,  and  W*^^^  prayer, 
the  counterplea  is  not  good,  the  tenant  may  demur,  (k)    Or  if 
good  in  law,  the  demandant  may  take  issue  upon  the  aid-prayer. 

The  judgment  for  the  demandant,  upon  demurrer,  either  to    Demurrer  or 
the  aid-prayer,  or  counterplea,  is  not  peremptory ;  but  only,  that        i^^^- 
the  tenant  answer  alone,  {f)    And  if  judgment  be  for  the  tenant,    ja^nnent  o 
it  is,  that  he  have  aid.  {m)    If  the  demurrer  was  adjourned  to      demurrer. 
another  term,  and  the  judgment  was  given  for  the  demandant, 


(«)  iRoLAb.  189, 1.25. 
(b)  Br.  CamU.  de  Aid^  5, 54. 
(c)Viddm'*RieeU;'  pott, 
{(i)  1  Hot  Ab.  190,  (L). 

(e)  1  RoL  Ab.  190, 1.  36. 

(/}  1  Rol.  Ab.  189,  1.  S5.  Br.  Aid, 
69.  Cnmi.  4e  Aid,  f.  Hot  see  Br.  Aid, 
Its. 

(f)  1  Rol.  Ab.  189,  U  37,  40.  Br. 
CnaddeAidjA. 

{k)  1  RoL  Ab.  190, 1. 4.    Bot  fUtfre, 


whether  the  prisyee  migiit  not  refase  to 
join  in  aid.    Br.  Aid.  109. 

(0  OdsIow  ¥.  Smith,  2  Bot.  and  Pal. 
384.    Co.  Litt.  7«,  a. 

(k)  Br.  Peremptorie,  11. 

(0  8  Bos.  and  Pal.  384.  Jeok.  Cent. 
306.    As  to  demorrer  to  repIicatioD  to 

plea  in  abatement,  see  Medina T.StongH* 
ton,  1  Ld.  Raymond,  594. 
(m)  Jenk.  Cent.  306,  pi  8S. 
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Proceedings  it  appears,  that  the  judgment  ought  to  be  peremptoryi  that  the 
upon  aid-pnyer.  tenant  lose  his  land,  (a) 

The  judgment  for  the  demandant,  upon  issue  taken  on  the 
counterplea,  is  peremptory,  that  the  demandant  have  seisin  of 
the  land.  (6)  The  judgment  for  the  tenant,  m  such  case,  is, 
that  he  have  aid.  (e) 

The  demandant  may,  if  he  pleases,  at  once  admit  the  aid- 
prayer. 

The  reversioner,  or  remainderman,  may  immediately  join 
in  aid,  without  process  (d) ;  but  if  he  should  refuse  to  do  soj 
the  tenant  must  sue  out  a  writ  called  a  summoneas  ad  aux^ 
iliandum.  On  the  return  of  this  writ,  the  prayee  may  es^ 
soign  himself  (^) ;  or  may  appear  and  join  in  aid :  if  essoigned, 
he  must  appear,  and  join  in  aid  on  the  adjournment  day  of  the 
essoign.  {/)  If  the  prayee  makes  default  at  the  quarto  die  post 
of  the  summoneas,  or  essoigns  himself,  and  makes  default  at  the 
adjournment  day  of  the  essoign,  there  shall  be  judgment  for  the 
demandant,  that  the  tenant  answer  alone,  (g) 

The  writ  of  summoneas  ad  auxiliandum,  should  be  executed 
by  serving  it  upon  the  prayee  in  aid ;  and,  as  it  seems,  upon  the 


Process  against 
prayee. 


(s)  Br.  Ab.  Peremp.  10*  But  see 
Jevik*  Cent.  306. 

(6)  Br.Ab.Peremptorie,76.  SLeon. 
52.    Jenk.  Cent.  906. 

(e)  AUeyD,  66. 

(d)  1  Rol.  Ab.  19S,  L  30. 

(e)  Vide  in  Essoign,  oi/e,  p.  159. 
(/)  Rast.  Ent.  86,  b. 

(g)  Co.  Ent.  49,  a.  Rast.  Ent  87,  a. 
Retp,  «ni  Afd,  It  is  said  by  the  conrt, 
in  Onslow  ▼.  Smith,  8  Bos.  and  Pnl, 
386, 388,  that  the  tenant  cannot  be  ad- 
judged to  answer  by  himself,  until  the 
prayee  has  made  d^auU  qfUr  dffauU; 
and  so  the  law  is  laid  down  by  Mr.  Herj. 
Williams,  (8  Saund.  45  k,  note,)  that  if 
the  prayee  make  two  defaults,  judgment 
is  given,  &c.  Bootli  (p.  61,)  says,  that, 
**  at  the  return  of  the  tummotuai,  if  the 
P^yee  do  not  appear  or  essoign,  and 
aAer  make  default,  judgment  is  enter- 
ed.*' Perhaps  the  manner  in  which 
the  practice  is  stated  by  Booth,  may 
have  given  rise  to  what  appears  to  be 
a  mistake  in  the  books  above  cited ; 


for,  it  seems,  that  judgment  shall  be 
given  upon  the  ftnt  default  of  the 
prayee,  vis.  for  not  appearing  on  the 
return  of  the  summonetu;  or  if  essoigned 
at  that  time,  for  not  appearing  on  the 
adjournment  day  of  the  essoign.  See 
Co.  Eni,  49,  a.  Ro8t,  87,  a.  Rap.  sobs 
Ayd.  It  is  said,  in  one  book,  that  if,  on 
the  quarto  die  poet  of  the  return  of  the 
writ,  the  prayee  have  not  appeared,  the 
tenant  should  sue  out  an  alias ;  and  if 
the  prayee  be  agtun  summoned  on  that 
writ,  and  do  not  appear  on  the  qmariQ 
die  poet  of  it,  the  court  then  give  judg- 
ment, that  the  tenant  shall  answer  te 
the  demandant  without  aid.  Arehh,  Dif. 
rf  PU  418.  And  see  Seij.  Williams** 
note,  «f  supra.  But  it  seems,  that  If 
the  prayee  has  been  summoned  upon 
the  eummomeaef  there  is  no  necessity  for 
an  aUaet  nor  indeed  can  it  issue,  the 
first  writ  having  been  fully  executed  ; 
(1  Tauuf.  55,)  therefore  fuare  the  form 
of  the  judgment  given,  8  Saund.  4^  k, 
(note). 
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hod  in  demand. (a)    If  the  sheriff  retunis  nihUf  an  tdku  may  PioceMaguiiit 

issue.  *^  prayee. 

It  appears  to  be  doubtful,  whether  after  aid-prayer  the  de- 
mandant  should  count  de  novo;  or,  whether  the  prayee  shall 
only  have  oyer  of  the  former  count,  (b) 

When  the  prayee  joins  in  aid,  he  may  either  Touch  (e),  or  plead 
eertain  pleas  in  abatement  {d),  or  in  bar,  or  in  a  writ  of  right 
join  the  mise  upon  the  mere  right,  (e) 

If  aid  be  granted  where  it  does  not  lie,  it  is  not  error,  but  only 
a  delay ;  if  it  be  denied  where  it  ought  to  be  granted,  it' is 
error.  (/) 


(s)  yUtmOe,  p.l4S. 
Q)  Br.  Ab.  Comit,  7,  87.    Vio.  Ab. 
0eclanition,  (K). 


(d)  Com.  Dig.  AbBt«m,  (I.  99), 

(e)  2  flaand.  46  k,  note. 
(/)  Br.  Ab,  Ai^  US, 
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Of  De/andt  after  appearance  and  Petit  Cape. 

Before  appear^mce  in  real  actions,  if  the  tenant  make  defiiult, 
a  writ  of  grand  cape  must  issue  before  the  demandant  is  entitled 
to  judgment,  but  when  the  de&ult  b  after  appearance,  a  petit 
cape  issues  in  actions  where  land  is  demanded,  and  a  distringas 
in  lieu  of  a  petit  cape  in  certain  actions  in  the  realty,  as  in  a  writ 
(He  eonsuetudinibus  et  setvitUs.  (a)  A  petit  cape  differs  little  from 
a  grand  cape,  except  that  the  latter  issues  upon  a  neglect  to  ap- 
pear or  cast  an  essoign  on  the  return  of  the  original,  and  the 
former  on  a  sinular  neglect  at  the  return  of  some  subsequent 
process  after  the  tenant  has  once  appeared.  In  both  cases,  if 
the  tenant  fails  to  save  his  default  at  the  return  of  the  cape,  the 
demandant  is  entitled  to  judgment  of  seisin.  A  circumstance 
which  would  have  constituted  a  valid  excuse,  at  the  return  of 
the  grand  cape,  for  the  tenant's  neglect  to  appear,  may  be  alleged 
to  save  his  de&ult  at  the  return  of  the  petit  cape,  except  the 
excuse  of  non  summons,  (b)  The  petit  cape  must  be  served  fif- 
teen days  before  the  return  day.  (c) 

Default  after  appearance  takes  place  whenever  the  tenant, 
after  having  once  appeared,  is  bound  in  some  subsequent  stage 
of  the  proceeding  again  to  appear  in  court,  as  on  a  day  given  on 
an  essoign,  after  an  imparlance,  on  the  return  of  the  writ  of 
view,  on  the  return  of  the  venire  facias,  or  on  a  day  given  in  a 
superior  court  to  which  the  record  has  been  removed  by  cer- 
tiorari.{d)  In  some  cases  of  de&ult  after  appearance,  the  de- 
mandant is  entitled  to  judgment  immediately  without  a  petit 
cape ;  in  others  on  a  default  at  the  trial  the  inquest  is  taken  by 
de&ult.  (e) 

In  general  no  inquest  in  a  real  action  can  be  taken  by  de&ult, 
the  statute  of  Marlebridge,  c.  13,  applying  only  to  personal  ac- 
tions (/),  and  therefore,  where  the  tenant  neglects  to  appear  at 

(a)  lRol.Ab.585.  (Q.)  Booth,  64.  (6)  SeeaM<«,iii  Saver  Default,  p.  169. 

Com.  Dig.  Pleader,  (B.  11).    WilUaiiM  (c)  Br.  Ab.  Gr.  Cape,  36. 

y.  Gwyn,  SSaund.  46.  Anie,  p.  165 ;  if  (d)  Booth,  65. 

jodgment  in  such  cue  be  giyeo  witboat  (e)  See  ptrnt. 

a  petit  cape,  it  is  enror,  Slaughter  y.  (/)  t  Inst  Iff.  Booth,  66. 
Tucker,  1  Let.  105. 
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the  trials  the  demandant  cannot  proceed  to  try  the  cause,  bat 
must  issue  a  petit  cape;  on  the  return  c^  which  YfAty  if  dxetenant 
does  not  appear  and  slive  his  default^  the  demandant  is  entitled 
to  judgment  of  seim;  but  the  dcfmandant  may  if  he  pleases 
waire  the  defisndt  at  met  prka,  and  instead  of  issuing  a  petit 
eape,  may  continue  the  writ  wi&  further  process,  (a)  There  are 
howeyer  some  real  actions  in  which  the  inquest  may  be  taken  by 
de&ulty  and  in  which  therefore  no  petit  cape  or  writ  in  nature  of 
a  petit  eape  is  required* 

Thus  in  an  assise  of  novel  disseisin,  if  the  tenant  makes  de- 
firalt  at  the  first  day,  the  inquest  shall  be  taken  by  defiiult(()i 
and  in  a  writ  of  waste  if  the  tenant  makes  de&ult  at  the  return 
of  the  diettingae,  a  writ  shaU  issue  to  inquire  otAe  waste  done, 
by  die  statute  of  Marlebridge,  c.  12,  (e) 

When  an  issue  h  found  for  the  demandant,  judgment  shall  be 
giVen  for  him  widiout  a  petit  cape^  for  after  issue  found  noAiHg 
remains  but  to  give  judgment,  {d)  And  therefore  in  a  writ  of 
cosinage,  if  bastardy  is  pleaded  in  the  demandant,  and'theb»^op 
retmrns  that  he  is  a  nhdier,  if  at  this  return  the  tenaAt  makes  de- 
fSuiIt,  the  demandant  shall  recover  without  a  petit  cape,  for  the 
issue  is  fi>und  for  him.(e)  Axid  if  the  defendaiit  depakts  in 
SespSle  of  the  court,  judgment  may  be  given  without  a  petit 
cape.(/) 

A  departure  in  despite  of  the  court,  is  when  the  tenant  after  DqMitare  in 
appearance,  and  being  present  in  comrt,  upon  demand,  makes  de-  deq>ite  of  ihe 
partuie  in  despite  of  the  court.  (^)  When  the  tenant  once'appears,  ^^■'^ 
aa  the  term  in  contemplation  of  law  is  only  one  day,  he  is,  in  con- 
templaticm  of  law,  present  in  court  the  whole  term  (A),  and 
therefore  if  being  demanded  at  any  time  during  that  term,  he 
does  not  appear,  it  is  a  departure  in  despite  of  the  court  (•)»  and 


V«)  Staple  V.  B^dM,   6  Mod.  4. 
Coik  D^.  Pleader,  <B.  1  i). 
(i)  1  RoL  Ab.  66S,  L  15. 
le)  Fidf  4Bif«,  p.  154. 
(^  1  RoL  Ab.  6S7,  L  45.    Br.  Ab. 
108.    Defrolt,  45»    Fitt.  Ab. 
7.    Bootb,  55. 
(e)  1  Bel.  Ab.  587,  L  45. 
(/)  1  Rol.  Ab.  587,  1. 14,  and  see 


(g)  Co.  Litt  139,  a. 

(A)  Chetham  ¥.  Sldgh,  Cartiiew,  47. 


Com.  Dig.  Pleader,  (B.  11). 

(<)  Br.  Depart,  in  despite  S,  ae  to 
wbitahaU  be  deemed  a  departure  in 
despite,  after  an  imparlance,  (a  yrtty 
obtcare  and  difficult  subject),  see  Br. 
Departure  in  desp.  1,  S,  S,  5, 6.  Bee- 
dier's  case,  8  Rep.  6t,  a.  1  Rol.  Ab. 
583(1).  Heme  v.Iilbome,  1  Bol.  161. 
Cro.  Jae.  293,  S.  C.  Yelf .  til,  S.  C. 
Chetbam  ▼.  Sleigb,  Cartb.  46,  Bootb, 
«7.    Vin.  Ab.  Ddaulf,  (I). 
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judgment  may  be  immediately  signed  against  him  without  issuing 
a  petit  cape. (a).  It  would  be  evidently  useless  in  this  case  to 
issue  a  petit  cape,  (which  is  only  for  the  purpose  of  giving  the 
tenant  an  opportunity  of  saving  his  default  at  the  return  of  the 
writ>)  when  there  is  no  de&ult  to  be  saved^  for  the  tenant  in  con- 
templation of  law  was  actually  in  court  at  the  time  when  he  was 
demanded,  but  contemptuously  departed. 

So  if  the  tenant  suffer  judgment  by  mhU  dicit  the  same  term 
in  which  he  appeared,  this  is  a  departure  in  despite  of  the 
court  {b)f  and  the  demandant  will  be  entitled  to  judgment  with- 
out any  petit  cape.(c)  As  issuing  a  petit  cape,  where  it  is  not 
required,  is  merely  in  delay  of  the  demandant,  and  not  prejudi- 
cial to  the  tenant,  it  cannot  be  assigned  for  error  (cf ),  and  there- 
fore, in  all  cases  where  it  is  doubtful,'  whether  the  default  of  the 
tenant  amounts  to  a  departure  in  despite  of  the  coiurt,  it  will  per- 
haps be  prudent  not  to  take  judgment  immediately,  but  to  issue 
a  petit  cape. 

If  the  tenant  in  a  writ  of  right  makes  default  after  the  mise 
joined  upon  the  mere  right,  judgment  may  be  given  without 
issuing  a  petit  cape,  (e) 

'  The  tenant  before  saving  his  default  on  the  return  of  tiie  petit 
cape,  may  it  seems  plead  such  pleas  in  abatement  as  shew  the  writ 
to  be  abated,  but  not  such  as  merely  prove  it  abateaible.  (/*) 

If  on  the  return  of  the  petit  cape  the  tenant  succeeds  in 
saving  his  default,  it  seems,  that,  although  issue  has  been  joined, 
.    .     the  writ  shall  abate  (j^);  but  the  demandant,  if  he  is  appre- 
hensive of  the  tenant  being  able  to  save  his  default,  may  re- 
lease it. 

(a)  WiUiamt  ▼•  Gwyn,  9  8aiiiid.46,         (<Q  WiUiaiDST.Gwyo,SSaiuid.46,b. 
a,  njkd  45,  note.  (e)  Heme  ▼•  Lilbome,  i  Bobtr.  161. 

(b)  Br.  Ab.  Default,  S4.  Penryn's  esse,  5  Rep.  85,  b,  cmUn. 
(0  WiUiami  v.  Gwyn,  2  Saund.  46.        (/)  Co.  litt.  SOS,  b.  Vidt  ta^t,  p. 

1  VeDtr.  60,  S.  C.  Com,  Dig;  Pleader,     171. 

(f  Y.  19).  (ir)  19  Ed.4, 1. 
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DuaiNQ  the  earlier  periods  of  the  law  it  appears  to  have  been  In  geaeni. 
mial  for  the  tenants  of  particular  estates,  and  husbands  seised  ---"— ^ 
jwe  uxoris,  to  cause  themselves  to  be  impleaded  in  some  real  ac- 
tion^  and  then  to  suffer  judgment  by  default(a)j  or  to  plead  a 
false  plea,  by  which  means  they  were  enabled  to  transfer  the 
whole  inheritance  in  the.lands  to  a  purchaser*  The  remedy  of 
die  reversioner,  and  of  the  wife  at  common  law,  appears  only  tp 
have  been  by  writ  of  right,  while  a  remainderman,  as  neidier 
he  nor  his  ancestors  had  ever  had  seisin,  was  not  entitled  to  that 
action,  and  seems  to  have  been  absolutely  without  redress*  (b) 
At  length  the  writ  of  cui  in  vitd  was  given  to  the  wife,  and  sur 
cat!  m  vUd  to  her  heir,  by  which  the  lands  aliened  were  re«; 
covered*  (c)  At  this  period  it  seems  that  the  act  of  the  par- 
ticular tenant  in  conveying  a  greater  estate  than  he  was  seised 
of,  did  not  operate  as  a  forfeiture,  so  a^  to  entitle  the  re* 
vergioner  or  remainderman  to  enter;  for  a  recovery  by  den 
&ult  was  not  yet  regarded  as  a  comn^on  assurance,  and  the 
law  gave  so  much  credit  to  such  a  recovery,  that  an  entry 
was  not  allowed  to  him  in  reversion  or  remainder,  (d)  It  ap- 
pears from  Bracton,  that  if  the  reversioner  was  aware  of  the 
writ  brought  against  his  particular  tenant,  he  might,  on  the  te- 
nant neglecting  to  vouch  him,  appear  unvouched,.and  enter  into 
the  warranty  in  order  to  defend  his  own  right*  (e) 

Notwithstanding  this,  it  was  thought  necessary  to  provide  by 
die  statute  of  Westminster  2,  (IS  Ed.  1,  c.  3,)  that  if  tenant  by 
the  curtesy  or  for  Ufe  should  make  de&ult  or  give  up  the  land,  the 
heirs  or  reversioners  (and  by  the  equity  of  the  statute  those  in 


(t)  Tlie  defindt  of  the  hotlMiid  in  lee  ithat  U  nid  by  Manwood,  B,  iKd. 

ajmM^fHidredM,  agaimt  hoBlmiid  p.  64.    In  Sir  W.  Pelham't  caM  it  was 

aad  wife,  is  tiie  deAidt  of  both.  Jenk.  held  that  a  recovery  suffered  by  tenant 

Cent  fT.  lor  life  was  a  forfeiture,  and  the  rerer- 

(h)  Fertu'scaie,  6  Rep.  8,  b.  lioner  might  enter,  1  Rep.  14,  b.  and 

(c)  See  aale,  p.  96.  see  5  Ass.  9.                                   / 

(d)  Litt  a.  481,  the  arpinient  of  Coke  (e)  Bractoii,  39S,  b.  See  Fairctaim,  d. 
ia  lir  W.  Peihaa's  case,  8  Leo.  68,  bat  Fowler  ▼.  Shamtitle,  5  Bnrr.  1801; 
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In  generml.  remainder)  should  be  received  before  judgment ;  and  by  the  same 
statute  a  siniilar  remedy  was  given  to  the  wife,  where  the  husband 
absented  himself,  or  would  not  defend  her  right,  or  against  her 
consent,  rendered  the  land*  A  further  remedy  was  given  to  the 
reversioner  by  writ  of  entry  (adeammunem  legem)  after  the  death 
of  the  particular  tenant,  (a) 

This  statute  did  not  provide  against  the  particular  tenant 
bsing  the  lands  by  false  pleading,  in  consequence  of  which,  the 
13  Ric  S,  c«  17,  was  passed,  by  which  the  revemoner  may  in  aueh 
case  pray  to  be  received,  to  defend  his  right  at  the  day  when 
the  tenant  pleads  to  the  action,  or  before,  and  shall  be  received 
to  plead  in  chief  to  the  action.  Even  aflter  these  statijtes  a 
practice  was  devised  to  defiraud  the  reversioner,  for  the  paiticu* 
lar  tenants  used  to  suffer  recoveries  secretiy,  so  that  it  was  im- 
i>088ible  for  the  reversioners  to  pray  to  be  received ;  to  remedy 
Ais  Duschief,  thestatuteof  d2H.8,  c81  (i),  was  made,  by  which 
aH  recoveries  had  against  tenant  by  the  curtesy  or  otherwise  for 
life  or  lives,  by  agreement  of  the  parties,  of  any  lands  of,  which 
such  particular  tenant  is  seised,  are  declared  void  against  him  in 
Ae  revetsioil.  Attempts  being  made  to  eyade  this  statute  by  the 
particular  tenant  making  a  feoiRnent  with  warranty,  in  ord^  that 
tiie  feoffee  might  be  in^leaded,  and  vouch  the  tenant  for  life, 
which  recovery  would  be  out  of  the  32  Hen.  8^  for  it  would 
not  be  had  against  the  particular  tenant(c),  &e  14  Elia.  c*  8, 
enacted  that  such  recoveries  had,  where  such  particular  tenants 
are  vouched,  should  be  void,  if  such  recovery  was  of  covm 
between  them,  {d) 

The  earliest  statute  giving  receit  was  the  statute  of  Gloucester, 
6  Ed.  1,  c.  11,  relating  to  tenants  for  term  of  years.  Before 
that  statute  tiie  interest  of  a  tenant  for  years  was  completely  in 
the  power  of  the  freeholder,  for  if  the  latter  chose  to  suflfer  a 
recovery  in  a  real  action,  even  though  it  was  by  collusion  (such 
credit  did  the  common  law  give  to  recoveries  in  real  actions,)  the 
interest  of  the  termor  was  destroyed,  because  he  could  not  fiil- 
sify  a  recovery  of  the  freehold,  since  at  common  law  no  one 
but  the  freeholder  could  falsify  a  recovery  of  a  freehold,  (e)  The 

(a)  See  eii<e,  p.  93.  recoveiy  where  tenant  for  lift  ▼onchce 

(6)  Repealed  liy  14  Elii.  c.  8.    See  temut  in  tail,  who  voaches  the  commo& 

Co.  Litt.  S6t,  a.  Toacheey  is  not  within  the  act.  /&• 

(0  Jennin9i*8  caie,  10  Rep.  45,  a.      -  (e)  2  Inst.  Stl,  S(t.  Co.  Litt.  4$,  a. 

(i)  %  Leo.  62.    Co.  Idtt.  369,  a.    A  Anon.  S  Mod.  18. 
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stalttte  of  Gkraceflter  gAve  a  two4bid  teme^^  first  for  die  dty    in  general. 
of  London^  and  other  privileged  places,  by  a  writ  in*  the  natuie 
of  a  commission  to  the  mayor  and  bailiffi»  to  inquire  whether 
the  recovery  was  by  colhuioii  and  firand ;  and  second,  by  aDow^- 
ing  die  termor  in  othier  cases  to  be  received  before  judgma^ 

By  statute  SI  Hen;  8,  c.  15,  termors  may  fidsify,  for  thar 
terms  only,  recoveries  upon  feigned  and  untrue  titles  in  the  same 
manner  as  a  tenant  of  the  freehold  may^  and  notwithstanding 
snch  recoveries,  they  may  enjoy  their  terms  according  to  dieir 
leases,  so  that  by  this  latter  statute,  the  necessity  of  receit  by 
tenant  for  years  is  in  fiict  taken  away*  (a) 

The  statute  of  Westminster  ^  c.  S,  enacts,  that  the  wife  may  deceit  by  the 
be  reeeived  to  defeiKl  her  right,  which  must  be  understood  her        wife. 
right  at  the  time  of  Ae  pr€teipe  brought,  and  not  at  the  time  of  [ 

the  rec^;  therefore,  if  after  the  pntseipe^  the  husband  and  wife 
levy  a  fine,  and  the  husband  makes  default  after  de&ult,  the  wife 
may  be  received ;  and  the  statute  is  also  to  be  understood  of  a 
tenancy  in  law  as  well  as  in  deed,  for  if  die  husband  and  wife  be 
vonehed,  the  wife  upon  the  defiudt  of  her  husband  shall  be  re- 
ceived. But  the  wife  i&  oidy  received  for  the  purpose  of  defend- 
ing her  own  ri^t,  and  she  cannot  therefore,  as  the  reversk>ner 
may,  afker  receit  confess  the  action,  (b)  This  statute  does  not 
aid  the  wife  in  case  of  die  felse  pleading  of  the  husband  (c), 
and  she  cannot  be  received  unless  she  is  a  party  to  and  implead- 
ed-by  die  same  writ  as  her  husband  (J) ;  but  if  baron  and  feme, 
being  vouched  enter  into  the  warranty  and  make  de&ult,  the 
feme  may  be  received  diough  the  writ  be  not  brought  against  the 
baron  and  feme,  (e) 

The  words  of  the  statute  of  Westminster  S,  a.  S,  are  that  By  revenioner. 

tkey  to  wham  the  reversion  belongs,  shall  be  recdved,  but  a  re-    

mainderman  in  fee  is  held  to  be  widiin  these  words  (/),  and  a 


(«)  Sir  W.  PeUnm^  case,  2  Leon.  65, 
bat  tee  WillianM  ▼•  Drew,  S  Leon.  168« 
Mk.  fi9  EUt.  where  termor  was  recei?- 
ed,  md  Uuree  of  the  jadges  held,  that 
anleie  he  preys  to  be  reeei?ed,  allhotigh 
hie  term  shall  stand,  yet  he  may  be  pat 
oat  of  possession  and  compelled  to  bring 
his  action.  Manwood,  B.  in  2  Leon. 
65,  says  that  in  case  of  common  recove- 
fica  the  recorerer  cannot  pat  oat  the 


(b)  3  Inst  344.  f  Rol.  Ab.  438,  (I), 
^n.  Ab.  Resceipt,  (I> 

(c)  a  Inst.  343,  bat  see  Fits.  Ab. 
Receit,  182.  Oreswold  y.  Holmes,  Cro. 
EUs.  826,  and  Com.  Dig.  Ree*  (A.  3). 

(d)  Caine's  case.  Moor,  242.  K^s 
and  Sted's  case,  1  Leon.  86. 

(e)  2  Rol.  Ab.  438,  1. 45. 

(/)  Litt.  s.  481.  Go.  litt.  280,  b.  2 
Rol.  Ab.  436, 1. 29.  Vin.  Ab.  Resceipt 
(D).  Moor,  29. 


J 
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'R^etit  by  it-   reinaindennan  in  tail  may  be  received  on  the  de&ult  of  the  lessee, 
^*"^*'°*^'      and  so  of  a  reminder  for  life,  (a)    And  where  there  is  lessee  for 

"""""""^  life  remainder  for  life,  reversion  in  fee,  he  in  the  reversion  in 
fee  may  be  received  (b),  but  if  the  reversioner  in  fee,  and  re- 
mainderman for  life  pray  to  be  received  at  the  same  time,  the 
mesne  estate  for  life,  in  respect  of  proximity,  shall  be  preferred 
before  the  reversion  in  fee  (e) ;  and  where  one  in  remainder  for  life 
is  received  and  makes  default,  another  in  remiunder  may  be  re- 
ceived, although  he  did  not  pray  to  be  received  at  the  day  when 
the  first  remainderman  was  received,  (d) 

With  regard  to  the  time  at  which  the  remainder  or  reversion 
accrues  to  the  person  who  prays  to  be  received,  it  appears  to 
be  inunaterial  whether  it  be  before  or  after  the  writ  purchased  (e), 
provided  the  reversion  or  remainder  was  in  esse  at  the  time  of 
the  writ  brought.  (/)  It  is  sufficient  if  the  person  to  be  received 
had  the  reversion,  either  at  the  time  of  the  writ  purchased,  or 
at  the  time  of  his.  praying  to  be  received.  Therefore,  if  the 
lessor  pending  the  writ  makes  a  new  lease  to  the  lessee  and  a 
stranger,  by  deed^  this  is  a  surrender  of  the  first  lease,  or  if 
pending  the  writ,  the.  tenant  surrenders,  yet  the  reversioner  may 
be  received.  (^)  But  if  a  man  is  seised  in  fee,  and  a  writ  is 
brought  against  him,  and,  pending  the  writ,  he  makes  a  feofiinent 
,in  fee,  and  retakes  an  estate  for  term  of  life,  there  the  feoffee 
cannot  be  received,  (h) 

There  is,  however,  one  exception  to  the  rule,  that  a  man  can- 
not be  received  in  respect  of  a  reversion  newly  created  pending 
the  writ,  and  that  is  where  a  person  who  has  nothing  in  the 
land  is  impleaded,  and  he  who  has  the  fee,  after  the  writ  pur- 
chased, makes  a  lease  to  him  for  Hfe,  and  prays  to  be  received, 
in  this  case,  as  he  has  made  the  writ  good,  he  may  be  received  (i) ; 
and  so  if  that  reversion  be  granted,  the  grantee  may  be  recdv- 
ed.  {k)  Where  a  rent  is  demanded  against  tenant  for  life,  he  in 
reversion,  or  remainder,  may  be  received  by  the  equity  of  the  sta- 
tute. (0 

(«)  t  RoL  Ab.  iS6,  L  SS,  S5.  (e)  Br.  Ab.  Retoeit,57,  per  Atcongii. 

(b)  2  Rol.  Ab.  436,  L  37.  Jemiiiigs't  60,  per  Newton.  S  Inst.  346* 
case,  10  Rep. 44,  b.  Br.  Ab.  Resceit,  18.  (/  )  Br.  Ab.  Resceit,  136. 
Conira  where  the  mesne  remaind^  Is  in  (g)  Keilw.  70,  b. 

tiU,  iUd.  (k)  Br.  Ab.  Resceit,  113. 

(c)  2  Inst.  346.  Jennings's  case,  10  (t)  2  Inst.  346.  Keilw.  70,  b. 
Rep.  44,  b.  Ik)  Br.  Ab.  Resceit,  43. 

(d)  Br.  Ab.  Resceit,  63.  (i)  f  Inst.  346, 
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The  revenion  intended  by  this  act  must  not  be  a  condition,  or  ^<^»^  ^y  '«■ 
possibility  merely,  (a)  :^^"'^°"^' 

The  tenants  upon  whose  default,  &c.  the  reversioner  may  be 
zeedTedy  are  tenants  in  dower,  by  the  curtesy,  after  possibility  of 
issue  extinct,  or  any  other  tenant  for  life,  but  not  a  tenant  in 
taiL(i) 

It  has  been  already  said^  that  the  reversioner  may  be  received 
on  die  feint  pleader  of  the  tenant,  by  stat.  13  R.  2,  c.  17.  (e) 

Although  at  the  time  of  the  statute  of  Gloucester  being  pass-  Receit  by  ter* 
ed,  by  which  termors  may  be  received,  there  was  no  tenancy  by  °^^' 
statute  merchant,  statute  staple,  or  elegii,  yet  those  tenants  are 
held  to  be  within  the  statute ;  but  not  so  a  guardian  in  chivalry, 
for  he  does  not  come  in  by  the  contract  of  the  parties,  but  merely 
by  the  act  of  law.(c/)  A  termor,  to  be  received,  must  by  the 
fxpress  words  of  the  act  be  by  deed ;  but  under  the  statute 
91  Hen.  8,  c*  IS,  tenant  for  years  without  deed  may  falsify.  (^) 
This  statute  extends  to  the  default,  or  render,  or  nietU  dedire 
of  the  tenant,  or  of  a  vouchee,  but  not  to  false  pleaduig  (f) ; 
even  though  the  termor  be  a  party  to  the  writ  he  may  be 
received,  (gr) 

It  b  enacted  by  the  statute  of  Gloucester,  that  if  the  recovery 
be  found  to  be  upon  good  right,  judgment  shall  be  forthwith 
given;  but  if  it  be  found  by  fraud  to  cause  the  terlnor  to  lose  his 
term,  the  termor  shall  enjoy  his  term,  and  the  execution  of  the 
judgment  for  the  demandant  shall  be  suspended,  until  the  term 
be  expired.  It  has  been  doubted  in  whom  the  reversion  resides 
during  the  continuance  of  the  term.  Sir  Edward  Coke  says, 
that  the  lessor  and  his  heirs  have  the  reversion,  and  shall  have 
the  rent,  and  punish  waste  (A),  but  according  to  Fitzherbert,  J. 
the  possession  of  the  termor  is  the  possession  of  the  recoveror, 
and  if  the  former  be  ousted,  the  latter  shall  have  assise,  (f)  The 
decision  of  the  judges  in  Shelley^s  case,  confirms  the  opinion  of 
Sir  Edward  Coke,  (k) 

(«)  t  Iiut.  3i5.  sc*  Br.  Ab.  Resceif,  67. 

Q)  %  iDtC  345.  line.  Coll.  Case,  3  (g)  Williams  and  Drew's    case,   3 

Rep.  610.  Leon.  168. 

(«)  8ee«il«,  p,  S^.    9  Inst  346.  W  «  ln»*-  ^«^»  *»^  "^  Kaim.  108, 

(4)  f  Inst  3<t,  3.  Com.  Dig.  Receit,  ^« 

(A.  1).  iMt  see  Co.  Utt.  46,  a.  and  (0  Br.  Ab.  Assise,  1. 

Keflw.  109,  a.  (*)  Sheliey**  case,  tad  point,  l  Kep. 

(•)  S  Inst  saiy  3t3.  ^  ••  ^^f  ^'  ^^^'  Cent  •^p. 

CO  MHd.  StSli  394,  bat  as  to.?oochee, 

u 
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In  what  actions  Receit  lies  in  general  in  all  real  actions,  in  which  the  rever- 
^^^^  '"*  sioner  or  remainderman,  on  the  de&ult,  or  false  pleading  of  the 
particular  tenant,  may  be  put  out  of  his  reversion  or  remainder; 
or  where  the  wife,  by  the  default  of  her  husband,  would  lose 
seisin  of  her  inheritance,  or  where  a  termor  would  be  ousted  of 
his  term,  (a) 

In  the  writ  of  waste,  the  same  difficulty  occurs  with  regard  to 
receit,  which  has  been  already  noticed  in  speaking  of  de&ult  in 
that  action  (6),  viz.  whether  in  case  of  a  de&ult  upon  the  diutri$^ 
gas,  as  a  writ  issues  to  inquire  de  posto  facto,  and  a  verdict  of 
twelve  men  passes,  the  plaintiff  can  be  said  to  recover  by  de&ult 
The  better  opinion  appears  to  be,  that  receit  will  lie  in  such  a 
case  (c) ;  and  it  seems  the  wife  should  pray  to  be  received  before 
writ  of  inquiry  awarded,  (d) 

In  assise  also,  the  same  difficulty  occurs,  because  on  the  de* 
fault  of  the  husband,  the  assise  shall  be  taken  by  the  recognitors; 
but  in  this  case  as  well  as  in  waste,  the  wife  may  be  received, 
and  the  reason  given  is,  because  when  the  assise  is  taken  in 
this  manner  by  default,  the  husband  and  wife  lose  tbeb  chal- 
lenges to  the  jury  {e),  but  the  wife  should,  it  is  said,  pray  to  be 
received  before  the  assise  b  awarded  by  de&ult,  (/)  The  rever- 
sioner cannot  be  received  in  assise,  imless  he  is  a  party  to  the 
writ ;  and  he  also,  as  it  is  said,  should  pray  to  be  received  before 
the  assise  awarded  by  default,  (g)  The  authorities  on  the  point 
of  receit  lying  after  the  assise  taken  by  default,  are  exceedingly 
confficting. 

Receit  also  lies  in  a  writ  of  mesne  (A) ;  for  the  feme  in  quareim^ 
pedii  against  baron  and  feme,  for  this  action  savours  of  the  real- 
ty (t) ;  in  a  writ  of  entry,  in  nature  of  an  assise  {k),  and  in  a  scire 
facias  to  have  ezecutioh  of  damages  recovered  in  an  assise.  {I) 
At  what  period       Many  Contradictory  decisions  and  opinions  occur  on  the  ques- 
o    e  proceed-  ^^^^  ^f  ^^  period  at  which  a  party  can  be  received  after  default 
......... '  in  real  actions.    Both  in  the  case  of  a  feme  covert,  and  of  a  re- 

(a)  Vin.  Ab.  ReMeipt,  (P.)  (g)  t  Rol.  Ab.  437, 1. 16.  Br.  RMcdt, 

.    (b)  Vide  In  Quod  H  drforceai,  OMtt,  7 1, 98.  But  tee  f  RoU  Ab.  4Sf ,  JL  34.  S 

p.  134,  and  Deceit,  p.  137.  IntL  343,  and  11  Rep.  39,  a. 

(c)  Co.  Liu.  356,  b.  Br.  Ab.  Retccit,  (A)  S  Rol.  Ab.  437,  L  31. 

61,  U6.  t  RoL  Ab.  437,  L  5.  (0  Ibid.  1.43. 

(i)  Br.  Ab.  Resceit,  4,  S6.  (ft)  Ibid.  1. 7. 

(e)  Br.  Ab.  Receit,  1S5.  Gregoiy't  (0  Ibid.  1.48.  t  Intt.  470,  and  see 

cue,  £  LeoD.  9.  oUier  sctioiis  in  iihicli  Reoeit  lies.  19 

(/  )  Br.  Ab.  Amim,  f  99,  RMc^it,  4,  Vio.  Ab.  ReMe^t,  (F.) 
71,  bnttee  MetaJf •  case,  11  Rep.  39,  a. 
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ings  reCeit  lies. 


(«>  t  RoL  Ab.  4S8,  1.  35.  Yin.  Ab. 
Keweipt,  (I). 

(*)  S  R6l.  Ab.  4S8,  1. 39. 

(#)  S  Eot  Ab.  488^  I.  41. 

(^  /M.I.S5.  Br.  Reiceit,  66.  With 
rvfud  to  tbe  time  at  which  the  wife 
ikyi  be  received  in  mise,  M$  Br.  Ab. 
S4»  45|  48,  f  10.    Reteeit,  105. 

u  2 


t  loit  343.     Metcairs  case,  11  Rep. 
39,  a.    AfUty  p.  S90. 

(e)  2  Rol.  Ab.  446,  I.  12,  and  tee 
more  of  receipt  by  feme  covert,  t  Rol. 
Ab.  440.    Yin.  Ab.  Kesceipt,  (L). 

(/)  f  Rol.  Ab.  439,  1.  46.  Br.  Ab. 
Reaceit,  46. 

(f)  f  RoL  Ab.  438,  1. 5f . 


Receit  by 
feme. 


rersioner  the  receit  is  by  the  statute  directed  to  be  after  default  At  what  period 
and  before  judgment   With  regard  to  the  first  point,  the  autho-  ^^  ^^"^  V^^^ 
rities  differ  as  to  die  necessity  of  the  party  praying  to  be  re- 
ceived on  the  first  opportunity  after  the  default,  and  with  regard 
to  the  latter,  as  to  what  shall  be  considered  a  judgment. 

Before  the  wife  can  be  received  for  the  default  of  her  hus- 
band, there  must  be  a  de&ult  incurred,  upon  wliich  the  land 
would  be  lost,  were  not  the  wife  received,  (a)  Thus  in  Btprtecipe 
qmod  reddat  against  hasband  and  wife,  if  they  make  default  at 
die  summons,  the  wife  cannot  be  received  (6),  because  another 
defitult  must  be  incurred,  viz.  at  the  return  of  the  grand  cape, 
bef<KBe  the  demandant  can  have  judgment  of  seisin,  and  this  is 
the  proper  time  for  her  to  pray  to  be  received  on  the  default 
of  her  husband  before  appearance  (c) ;  and  so  after  appearance 
she  may  be  received  at  the  return  of  the  petit  cape,  and  where 
a  petit  cape  ought  to  issue,  she  must  wait  until  it  is  returnable 
before  she  can  be  received,  {d) 

If  baron  and  feme  make  default  after  default,  and  a  stranger 
comes  and  says  that  the  feme  was  tenant  for  life,  reversion  to 
him  in  fee,  and  prays  to  be  received,  and  is  received,  and  after- 
wards makes  default  after  default,^  the  feme  cannot  be  received, 
for  she  then  comes  too  late,  (e) 

He  in  reversion,  or  remainder,  must,  by  the  words  of  the 
statute  of  Westminster  3,  pray  to  be  received,  after  the  default 
of  Ae  particular  tenant,  and  before  judgment.  The  regular 
time  therefore  for  the  reversioner  to  pray  to  be  received,  is  on 
the  return  of  the  grand  cape  before  appearance,  or  of  the  pedt 
cape  after  appearance,  when  he  prays  to  be  received  on  account 
of  the  tenant's  default;  but  it  seems,  that  if  the  reversioner  suf- 
fers two  or  three  days  to  elapse,  aftier  the  return  of  the  process, 
yet  if  he  comes  before  judgment,  and  before  ahy  adjournment, 
or  aet  of  the  court,  it  is  sufficient.  (J') 

If  lessee  for  life  prays  aid  of  him  in  reversion,  who  upon  sum- 
mons makes  default,  and  afterwards  the  lessee  makes  default,  the 
reversioner  may  be  received  notwithstanding  the  first  delay  {g\ 


By  rever- 
tioner. 


A 
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At  what  period  and  SO  after  aid  granted^  and  joinder  and  pleading  of  him  in 
of  the  proceed-  reversion,  if  the  tenant  makes  default  (a);  and  where  the  rever^ 
inggreceit  lei.  gj^j^^j.^  upon  aid-prayer>  joined  and  pleaded,  and  afterwards  made 
default  himself,  and  then  came  and  prayed  to  be  received,  it  was 
granted,  though  upon  his  own  default,  (b)  So  if  the  reversioner 
is  vouched,  and  makes  default  upon  the  summoneas  ad  war* 
rantixandum,  and  the  lessee  also  makes  default  at  the  return  of 
the  grand  cape  acf  valentiam,  if  the  lessee  again  makes  de&idt 
at  the  return  of  the  petit  cape,  the  reversioner  may  be  received 
notwithstanding  his  prior  default  (c) ;  ^and  after  default  by  baron 
and  feme,  and  receit  of  the  feme,  and  default  by  her,  another 
person  may  come  and  say,  that  the  feme  has  nothing  in  rever- 
sion, but  only  for  term  of  life,  the  reversion  to  him,  and  may 
pray  to  be  received,  (rf) 

In  a  prtBcipe  quod  reddat  against  tenant  for  life,  in  whidi 
issue  is  joined,  if  the  tenant  makes  default  at  nisi  prhtg,  the 
reversioner  may  be  received  at  the  day  in  bank,  although  he  do 
not  proffer  himself  at  nisi  priuSy  because  a  petit  cape  is  to  be 
awarded,  {e)  But,  though  the  judge  at  nisi  prius  has  no  power 
to  allow  the  receit,  yet  it  is  said  to  be  the  safest  way  to  pray 
it  there.  (/)  And  in  a  writ  of  waste  it  seems  that  the  rever- 
sioner should  pray  to  be  received  at  nisi  prius  upon  a  de£siult 
there,  (g) 

When  the  reversioner  prays  to  be   received  for  the  false 

pleading  of  the  tenant,  the  words  of  the  statute  are,  that  when 

he  prays  to  be  received  to  defend  his  right,  (U  the  day  thai  the 

tenant  pleads  to  the  action,  or  before,  he  shall  be  received.    The 

reversioner  therefore  cannot  in  such  case  pray  to  be  received, 

aft;er  the  time,  when  the  tenant  ought  to  have  pleaded,  {h)    * 

Shewing  cause       When  a  party  prays  to  be  received,  it  should  appear  to  the 

of  receit.       court,  that  he  has  a  right  to  such  indulgence,  and  therefore  in 

"""""""""^    some  cases  it  is  necessary  that  he  should  shew  cause,  that  is,  set 

out  a  title  in  himself,  and  shew  his  connexion  with  the  premises 

in  dispute.     When  a  feme  covert  prays  to  be  received  for  the 

default  of  her  husband,  she  is  a  party  to  the  action,  and  the 


(a)  IlAd.  439,  1.  9.  (tf)  t  Rol.  Ab.  4S9,  1.  22;  bat 

(,6)  Ur.  Ab.  Defaalt,  lOi,  bat  if  ten-  wbetber  be  can  be  recetfed  beforeiliie 

ant  for  life  pray  aid  of  bim  iu  reversion,  retnm  of  tbe  petit  cape,  iUd.  4S8|  1.  S5. 

wbo  refuses  to  join,  he  cannot  after*  Amte,p,29U  Moor,  •29.- 

wards  be  received,  2  Inst.  345.  (/)  2  Inst.  343. 

(c)  2  Rol.  A  b.  439,  1.3.  (g)  t  Rol.  Ab.  439, 1. 33.  Ante,  p.  290^ 

(d)  Br.  Ab.  Resceif,  39.  ,  (*  )  Br.  Ab.  Resceit,  98.  ^er  Brooke. 
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demandant  has  acknowledged  her  to  be  tenant  of  the  land,  by  Shewing  cause 
bringing  Apracipe  against  her.  It  is  therefore  unnecessary  for  ofreccit. 
her  to  shew  cause  of  receit.  (a)  But  where  a  reversioner  prays 
to  be  received,  as  he  is  a  mere  stranger  to  the  action,  he  must 
shew  in  what  manner  he  claims  the  reversion  (b\  and  so  when 
a  termor  prays  to  be  received,  he  must  set  out  his  title  to  the 
term«  (c)  It  is  likewise  necessary  for  the  termor  to  allege  col- 
faision  between  the  demandant  and  the  tenant  (cl);  but  this  allega- 
tion appears  not  to  be  traversable,  (e)  It  is  not  sufficient  for  the 
termor  merely  to  allege  collusion,  for  he  must  at  the  same  time 
plead  some  plea  to  bar  the  demandant's  title,  or,  as  it  is  ex- 
pressed, he  must  traverse  the  point  of  the  writ  (f) 

Whenever  a  person  prays  to  be  received,  who  ought  not  to  Counteipleaof 
be  received,  the  demandant  may  counterplead  the  receit.  The  receit 
most  usual  counterplea  is  that  the  reversioner  or  remainderman 
had  nothing  in  the  reversion  or  remainder,  at  the  day  of  the 
writ  purchased,  or  after,  (g)  So  nothing  in  the  reversion  gene^ 
nlly  18  a  good  counterplea,  but  nothing  in  the  reversion  at  the 
day  of  the  writ  purchased  is  not  sufficient,  because,  as  we  have 
seen,  a  man  may  be  received  on  a  reversion  conveyed  to  him, 
pemdenie  brevi.  (h)  It  is  said  to  be  a  good  counterplea,  that  he 
who  prays  to  be  received  has  granted  the  reversion  over  to 
another,  pending  the  writ(t),  the  reason  seems  to  be  because 
the  grantee  of  the  reversion  might  pray  to  be  received.  If  a 
nan  prays  to  be  received  on  account  of  a  remainder  limited  to 
him,  it  is  a  good  counterplea  to  say  that  the  remainder  was 
fimited  to  him  and  his  wife,  {k)  .  It  seems  doubtful  whether  the 
demandant  can  counterplead  the  lease  or  only  the  reversion, 
though  upon  principle  it  should  seem  that  he  may  counterplead 
either.  (/)  The  demandant  may  confess,  and  avoid  the  prayer 
of  receit ;  thus  he  may  say  that  before  the  lease,  the  pray  or 
disseised  the  demandant,  and  after  leased  to  the  tenant  upon 


(«)  S  Iiitt.S45.  See  entry  of  receit  of 
wife  oa  detelt  of  hulniBd  at  Mist  prtiu, 
Rm«.  Knt.  581,  b.    Co.  Eot.  17S|  a. 

(jtf)  t  Inst.  345.  See  entry  of  receit 
of  rerenioiier  on  feint  pleader  of  tbe 
toawit.  Rest.  Eot.  581 ,  a.  and  more  as 
t*  aliewiog  cause  of  receit.  Vin.  Ab. 
Reaceipt,  (R.  t). 
•   (O  Co.  Eot.  175,  b. 

(4)  Ce.  Sot  195,  bi 

(«)  Wiliiamt  and  Dvew'^  case,  8  Leoo. 


168.    Com.  Dig.  Reaceipt,  (A  1). 

(/)  Br.  Collusion,  «1.    t  Inst.  Std-4. 

(jS)  9  Rot.  Ab.  443,  ].  46.  Bn  Coun- 
terpica  de  Res.  19. 

ih)  2  Rol.  Ab.  ut  tup,    Anttf  p«  S88. 

(t)  2  Rol.  Ab.  44S,  1.  54.    - 

Ik)  2  Rol.  Ab.  444,  1.  IS. 

(0  2  Rol.  Ab.  444,  1.  3.  Br.  Connt. 
de  Res.  l,  but  see  JbUL  3.  Fiti.  Ab. 
Resc.  80.  See  In  aid*pniyer|  oate,  p. 
•279i 
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CoanterpUaof  whom  the  demandant  entered^  and  that  the  tenant  re-entered, 
^^^'^        for  this  shews  the  lease  destroyed,  (a) 

It  is  a  good  counterplea,  that  the  tenant,  who  is  supposed  to 
be  a  lessee,  is  seised  in  fee  (b),  or  in  tail,  or  was  so  seised  at  the 
^day  of  the  writ  purchased,  (c) 

The  prayor  may  take  issue  upon  the  counterplea  (cQ,  or  if  it 
be  not  good  may  demur,  (e) 

If  the  demandant  pleases,  he  may  immediately  admit  the 

prayor  gratis,  and  count  against  him.  (f) 

Suretieiforthe       In  consequence  of  the  great  delays  which  were  occasioned  to 

mesne  profiu.    demandants,  by  persons  who  had  no  interest  in  the  lands,  pray^^ 

*"^""""'""~*    ing  to  be  received,  by  collusion  with  the  tenant,  in  order  to  defer 

judgment,  it  was  enacted  by  SO  Ed.  1,  stat.  3,  that  where  any 

one  before  judgment  comes  in  by  a  collateral  title,  and  prays  to 

be  received,  before  his  receit,  he  shall  find  suffident  surety, as 

the  court  shall  award,  to  satisfy  the  demandant  of  issues  of  the 

lands  so  to  be  recovered  from  that  day,  that  he  is  received  to 

make  answer,  until  the  time  that  final  judgment  be  given  upon 

the  petition  of  the  demandant  (g) 

Where  a  writ  is  brought  against  baron  and  feme,  and  the 
feme  prays  to  be  received,  she  need  not  find  surety  by  the  sta- 
tute, (h)  It  has  been  doubted,  whether,  if  the  receit  is  granted 
gratis,  it  is  necessary  for  the  reversioner  to  find  sureties,  but  the 
better  opinion  is  said  to  be  that  it  is.  (t) 
Cowtdefwv.  There  are  many  contradictory  authorities  as  to  the  necessity 
'  of  the  demandant  counting  de  novo  against  the  tenant  by  receit. 
With  regard  to  a  feme  covert,  it  seems  to  be  unnecessary  to 
count  de  novo  against  her,  for  she  is  a  party  to  the  writ  (t), 
though  the  contrary  is  laid  down  by  Sir  Edward  Coke.  (/)  The 
ground  of  the  opinion,  that  the  wife  must  plead  immediately^  is 
the  wording  of  the  statute  of  Westminster  2,  which  says  that 
she  must  come  parata  peienti,  respondere,  and  therefore  that 

(a)  S  Rol.  Ab.  444,  k  9.    Br.  Ab.  given,  Rast.  Ent.  581,  b.  Heme's  PI. 

Count,  die  Ret.  8.  509,  b. 

(6)  S  Rol.  Ab.  444,  1.  «0,  bat  lee  s  (A)  Flti.  Reic.  189.    Br.  Ab.  Resc. 

ftmre  in  Br.  Ab.  Coant.  de  Res.  6.  4S.  per  Ookeign .  t  Inst  S45. 

(c)  S  Rol.  Ab.  u6t  sKp.  (t)  Keilw.  110,  a;  bnt  see  Docf.  Ptoc. 

(<0  Br.  Ab.  Retceit,  115.    Cro.  Jac.  ^  t5.    Br.  Ab.  Reseeit,  65,  by  tbe  piv^ 

S4t.  thonotnries,  c9Hirm. 

(«)  Co.  Ent.  S5S,  b.  (k)  Oreswold  ▼.  Holmes,  Cro.  Blis. 

(/)  Henie*s  Pi.  409,  Cpaged  509).  8S6.    Co.  Ent.  SS4^  «.    DnetPLM. 

(g)  See  tbe  form  of  the  entry  of  surety  (I)  S  Init.345. 
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f  he  cannot  even  imparl  (a)    If  however,  the  default  of  the  hus-    O^oxdemvo. 
band  should  be  before  the  demandant  has  counted,  as  upon 
the  grand  cape,  it  seems  clear  that  he  must  count  against  the 
tenant  by  receit.  (6) 

Whatever  may  be  the  correct  rule  with  respect  to  the  wife, 
there  seems  to  be  no  reason  for  holding,  that  the  reversioner 
shall  plead  mthout  the  demandant  first  counting  against  him  (e), 
for  though  the  entry  is  that  he  comes  paratus  respondere,  yet 
the  statute  is  not  so.  According,  indeed,  to  a  case  in  Moor,  it 
is  said  to  have  been  held  that,  when  the  reversioner  is  received, 
the  demandant  shall  not  count  de  novo  against  him,  but  he  shall 
have  oyer  of  the  count  against  the  tenant,  and  shall  plead  im* 
mediately,  (d) 

A  feme  covert,  or  reversioner  tenant  by  receit,  may  vouch  or  Plea  by  tenant 
pray  in  aid,  and  may  plead  such  pleas  as  the  husband,  &c«      by  receit. 
might  have  done,  (e)      Tenant  by  receit  may  likewise  plead 
certain  pleas  in  abatement  as  coverture  in  the  demandant,  mis- 
nomer of  himself,  &c.  (/) 

If  a  reversioner  prays  to  be  received,  and  it  is  counterpleaded.    Judgment  in 
and  upon  issue  joined  it  is  found  for  him,  the  judgment  is  that        ^^^^** 
he  be  received  to  defend  his  right  {g),  upon  wUch  the  demand-  i.  p^r  him  who 
ant  counts  de  novo  against  him,  and  the  action  proceeds  between  prays  tb  be  re- 
the  demandant  and  the  tenant  by  receit,  and  the  judgment  for  ceived. 
the  tenant  by  receit  is  the  same  upon  demurrer  to  the  counter- 
plea.(A) 

The  judgment  for  the  demandant  on  the  default  of  the  party,  2.  For  the  de- 
who  prays  to  be  received,  is  that  he  recover  seisin  of  the      mandant. 
land,  (t)    If  the  tenant  by  receit  makes  default,  he  is  not  allowed 
to  save  his  default  (i),  that  is,  no  grand  or  petit  cape  shall  issue 
against  him  (I) ;  but  judgment  shall  be  immediately  given. 

The  effect  of  a  default  by  the  tenant  by  receit,  is  that  he  is 
immediately  out  of  court,  and  the  proceedings  are  in  the  same 

(«)  S  RoL  Ab.  444,  1. 54,  ^tunv.  Br.  Cro.  Eliz.  826. 

Ab.  BMcdty  ]00«  VemoD^s  case.  Dyer,  («)  t  lost.  344,  S  Rol.  Ab.  445.  Vin. 

Ab.  Hesc.  (S).    Rast.  £ot.  373,  a. 

(5)  Aiv  Ab.  Resc.  14.  (/)  Tbel.  Big.  1. 13,  c.  1 1.  Com.  Dig. 

(e)  t  lost*  345,  Booth,  70.    Heme's  Abatement,  (1. 31). 

taader,  509,  a.  (g)  Rast.  Eot.  ^73,  a. 

(4)  Moor,  34;  bat  in  Moor,  99,  this  (A)  Co.  Eot.  334,  a. 

deMed  by  tfae  other  justices  against  (t)  Rast.  Eot.  375,  a. 

I>3rer,  and  a  distinetion  was  taken  be-  (k)  Doctr.  Plae.  S4. 

i  receit  by  feme  and  by  rever-  (I)  t  Rol.  Ab.  445, 35. 
;  and  see  Oreswold  v.  Holmes, 
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Judgment  in    gj;ate  as  they  were  before  he  prayed  to  be  received,  for  no  meb- 
"^'^'        tion  in  this  case  is  made,  in  the  record,  of  the  receit*  (a)    The 
judgment  must  consequently  be  entered  against  the  original 
tenant,  and  if  it  is  entered  against  the  tenant  by  receit,  it  is 
error.  (6)     So  if  the  receit  is   admitted,  and  the  tenant  by 
receit  pleads,  and  the  issue  is  found  for  the  demandant,  the 
judgment  is  entered  by  default  against  the  original  tenant,  (c) 
If  the  reversioner  is  received  and  pleads  in  bar,  and  the  de- 
mandant is  barred,  this  saves  the  freehold  of  the  tenant  for 
Ufe.  (d) 
Judgment  in        Where  a  termor  is  received  by  the  statute  of  Gloucester,  to 
case  of  termor,  save  his  term,  even  where  he  pleads  a  good  bar  and  disproves 
the  title  of  the  demandant,  the  latter  shall  have  judgment  to  re- 
cover immediately  with  a  cesset  executio,  during  the  term,  {e) 

Upon  receit  in  an  action  in  which  damages  are  recoverable,  the 
damages  shall  be  taxed  against  the  tenant  by  receit.  {/) 
Receit  at  the  It  is  seldom  absolutely  necessary  at  the  present  day  to  resort 
present  day.  to  the  practice  of  receit,  for  if  the  demandant  recovers,  where  a 
person  might  have  been  received,  the  latter  may  now  gene- 
rally maintain  ejectment,  as  a  reversioner  in  case  of  a  common 
recovery,  for  the  forfeiture  of  the  particular  estate,  (g)  So  a 
wife  by  virtue  of  the  stat  32  Hen.  8,  c.  28,  and  a  termor  by 
Stat.  21  Hen.  8,  c.  15.  But  in  other  cases,  it  still  seems  to  be 
necessary  for  the  reversioner  to  pray  to  be  received,  or  other- 
wise he  will  be  compelled  to  falsify  the  judgment  in  an  action  of 
a  higher  nature.  In  a  writ  of  right  therefore  where  the  tenant 
for  life  joins  the  mise  on  the  mere  right,  and  the  reversioner 
neglects  to  pray  to  be  received,  and  the  tenant  loses,  it  seems 
that  the  reversioner  is  without  remedy,  for  as  he  is  privy  in  estate, 
the  judgment  is  evidence  against  him,  and  he  cannot  falsify  it  in 
an  action  of  a  higher  nature.  (A) 


(a)  ft  Rol.  Ab.  445, 1.  40.    Br.  Ab.  meat  against  the  6ret  tenaat  with  a 

Resceit,  45, 69, 120.  ui  eauetOw,  tHl  the  determination  of  the 

(6)  Baffin    ▼.   Yaoghan,    Cro.  Car.  demorrer.    Defaolt  of  the  termor  and 

262.  jadgment  against  him  tl»t  the  deoMUMl- 

(c)  2  Inst.  551,  F.  N.  B.  156  B,  bat  ant  have  ezecation  of  her  dower, 
see  Fitz.  Ab.  qu9d  ei  d^.  17.  (/  )  Bn  Ab.  Resceit*  65. 

(d)  Br.  Ab.  Resceit,  132.  (g)  Sir  W.  Pelbam's  case,   1  Rep. 
{e)  Br.  Ab.  Resc.  132.   See  an  entry  14^  b. 

in  Co.  Ent.  175,  b.  (in  dower)  of  demar-  (A)  Ferrer's  case,  6  Rep.  7,  a. 
rer  to  the  plea  of  the  termor.    Jodg- 
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Of  the  Jury  Process  and  Trial. 

The  jury  process  in  real  actions,  is,  in  general,  the  same  as  in 
personal  actions  in  the  Common  Pleas.  There  are,  however, 
some  peculiarities,  which  it  will  he  necessary  to  notice.  The^ 
occur  principally  in  writs  of  right,  of  dower  unde  nihil  habet^  of 
assise,  and  of  quare  impedit. 

In  general,  in  real  and  mixed  actions,  the  nonsuit  of  one  de*- 
mandant  is  not  the  nonsuit  of  both,  (a) 


In  a  writ  of  right,  when  the  mise  is  joined  on  the  mere  right,  jn  writ  of  right. 
the  trial  must  be  by  the  grand  assise,  and  not  by  a  common  -"^  ■ 
jury,  (ft)  There  are  consequently  two  modes  of  trial  in  this 
action :  one  by  the  grand  assise  when  the  mise  is  joined  on  the 
mere  right,  and  secondly  by  a  common  jury  when  issue  is  joined 
upon  any  collateral  point.  In  either  case,  the  writ  of  right  may 
be  tried  at  the  assises,  (c)  There  was  formerly  a  third  mode  of 
trial,  viz.  by  battle,  which  is  abolished  by  a  late  statute. 

When  the  trial  is  by  the  grand  assise,  the  first  process  is  a 
writ  of  summons  to  assemble  four  knights,  in  order  to  choose  the 
grand  assise,  {d)  If  the  action  is  to  be  tried  at  nisi  prius,  a 
clause  otnisiprius  ought  to  be  inserted  in  this  writ,  which  must 
be  in  the  alternative  to  summon  the  four  knights  into  bank,  or  at 
the  assises  if  the  judges  come  thither  before  the  day  in  bank. 
The  clause  should  run  thus,  **  that  they  be  before  our  justices 
on  the  morrow  of  all  souls,  or  before  our  justices  assigned  to 
take  the  assises  in  and  for  your  county,  if  they  shall  first  come 
on  Monday  the  first  day  of  July  next,  at  Abingdon,  in  your 
county,  according  to  the  form  of  the  statute,  in  such  case  made 
and  provided  ;'*  for  if  the  writ  be  to  summon  them  into  bank, 
with  a  clause  of  nisi  prius  therein,  viz.  *'  unless  the  justices  of 

(a)  Co.  Utt.  139,  a.    Atiie^  p.  17S.  Jenk.  Cent.  SB.    Pearson  v.  Maynard, 

(h)  Tjmeu  V.  Clarke,  5  Wils.  4t0.  1  Taont.  415.    t  Sannd.  45,  note. 

Am  ate,  p.  tl5.  (d)  Ai  to  the  grand  aatiM  in  a  writ  of 

(«)  It  H.  7,  10,  b.   Br.  Ab.  DreU  right  dote,  in  ancient  demesne.  Me 

4lt  neto,  tS.     Nid  /Vi««,  16,  17,  24.  aale,  p.  24.   1  Salk.  340. 
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In  writ  of  right,  assise  shall  first  come  on,  &c«  at  Abingdon,  to  hold  the  assises,** 
"  it  is  bad  and  will  be  quashed,  because  that  would  only  be  a  con- 
ditional imrit  to  summon  the  knights  into  bank,  unless  the  jus- 
tices of  assise  come  to  Abingdon  before  the  day  in  bank ;  but  if 
they  do  come  to  Abingdon,  there  is  no  precept  or  command  to 
the  sheriff^,  to  summon  the  knights  to  make  an  election  of  other 
jurors  there,  or  conunission  to  the  judges  to  swear  them,  (a)  If 
the  nUi  priuf  clause  be  omitted,  and  the  knights  come  up  from  a 
distant  coufity  to  'Westminster,  the  court  will  not  compel  them 
to  be  sworn,  unless  the  demandant  will  pay  their  expenses.  (&) 
It  seems,  that  the  sheriff  should  return,  that  he  has  summoned 
them  in  the  altematiye,  according  to  the  exigence  of  the  writ 
The  sheriff  is  not  bound  to  execute  the  summons  before  the 
commission  day  of  the  assises,  but  may  summon  the  knights 
firom  the  grand  jury  who  are  present  at  the  assises ;  nor  is  it  any 
part  of  the  sheriff's  duty  to  procure  the  knights  to  be  sworn,  (c) 
If  there  be  not  four  knights  in  the  county,  the  sheriff  may  re- 
turn others,  (d)  If  the  four  knights  do  not  appear  on  die  Bnt 
writ  of  summons,  having  been  summoned,  the  demandant  may 
sue  out  an  habeeu  corpora  quaiuor  mUiium,  in  the  altematiTe, 
as  in  the  writ  of  summons,  (e)  Or  if  the  sheriff  have  not  re- 
turned the  writ,  he  may  issue  an  alias  summons.  (/)  After  the 
four  knights  have  appeared  and  been  sworn,  and  have  chosen  of 
themselves  and  twenty  {g)  others  a  jury,  the  next  step  is  to  issue 


(«)  Lake  V.  Harria,  t  BL  1S6],  lt9S. 
t  SauDd.  45, 1.  Dote. 

(6)  Peanon  v.  Mayoard,  1  Taunt. 
415. 

(«)  Wlndle  v.  Ricardo.  3  B.  Moore, 
H9.    1  Brod.and  BiDg.  ir,  S.  C 

(d)  Co.  Litt.  S94,  a.  See  S  Saond. 
45,  i.  uote.    Dyer,  247,  b.  iinrgin. 

(€)  Dyer,  79,  b.  104,  a.  t  Towns.  Jod. 
115*  Booth,  97,  lOt.  fSaQnd.4«,k, 
note. 

(/)  Tysaen  v.  Clarke,  5  Wilt.  56t. 

(jf)  There  ii  aome  confusion  In  the 
books,  as  to  the  number  of  reeognl- 
tork  Booth  says,  that  the  foor  knighU 
mn  sworn  to  chose,  <<  fwdoe  knights  ^ 
ikmnhit  «id  stflbcrs,"  (p.  97).  In  Lit- 
tleton, s.  514,  and  Co.  litt.  294,  a.  the 
whole  munber  appean  to  be  iLOien^  vie. 
twelire  recognitors  and  fbnr  knigbu ;  so 


the  case  in  1  Leon.  SOS.  In  the  latter 
case,  the  knights  retomed  twenty  re- 
cognitors, of  whom  twelve  were,  toge- 
ther with  the  four  kdgbfs,  sworn  upon 
the  grand  assise.  In  Tyssen  v.  Clarke, 
a  Wils.  560,  it  is  said,  tliat  the  fov 
knights  were  **  swortf  to  choose  twehe 
knights  girt  with  swords  of  iktmBehm 
mid  €ikenf*  the  enwv  faaoM^  contains 
the  names  oHwenhf^aur,  incloding  tiiose 
of  the  four  knights ;  and  siiteen,  inclod- 
ing the  four  knights,  were  sworn  opoa 
the  grand  assise.  It  seems,  that  it 
would  be  snffieient  for  the  kaigbta  Co 
retnm  twdte  recogniton;  bnt  that,  if 
they  ratitni  more,  it  is  good,  f  RoL 
Ab.  674.  Cro.  Car.  511,  S.  C  Har- 
grave's  note  to  Co.  Litt.  159^  a,  (^ 
The  nMMl  practice  is,  as  stated  In  tbe 
text 
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a  ifemireJaeUUi  to  return  the  jury  mU>  hank,  as  id  other  actionsi  in  writ  of  right. 

and  thia  wri^  is  made  returnable  on  some  return  day  before  the   

tdal^  as  in.ordinarjir  eases,  and  the  demandant  may  then  sue  out 
a  iabetu  corpora  reeogniiarum  in  the  alternative,  like  the  writ  of 
nanmoD4.(a)  The  court  have  refiised  topeimit  the  mise  joined 
on  the  mere  right  to  be  tried  by  a  common  jury,  instead  of  the 
grand  assise,,  though  both  parties  desired  it.  (b)  Nor  will  they 
allow  the  demandant  to  quash  a  writ  of  summons  which  has 
heeo  irregularly  executed,  (c) 

When  the  mise  is  joined  on  the  mere  right,  snd  issue  is  also 
joined  upon  some  collateral  matter,  both  the  grand  assise  and  a 
jury  must  be  summoned,  and  the  issue  therefore  concludes  with 
an  award  of  the  summons,  ad  eligendam  magnam  assisam,  and 
also  of  the  venire  for  a  jury;  and  Ijtpth  processes  may  accord- 
ingly be  sued  out.  {d)  But  in  order  to  prevent  the  confusion  of 
trying  the  same  cause  by  two  diflferent  juries,  it  has  been  usual 
ibr  the  parties  to  consent  to  a  rule,  that  the  special  matter  sh^ 
be  given  in  evidence  on  the  mise  joined  to  the  grand  assise  (e) ; 
or  that  the  collateral  issues  shall  be  tried  by  the  grand  assise.  (/) 

When  the  four  knights  appear,  tiiey  are  sworn  lawfully  and 
truly  to  choose  twenty  knights  girt  with  swords,  who  best  know, 
and  will  declare  and  say  the  truth  between  the  parties ;  .but  the 
recognitors  need  not,  in  fact,  be  knights,  (g)  It  is  said  by  Sir 
Edward  Coke,  that  when  the  four  knights  appear,  they  cannot 
be  challenged,  for  they  are,  in  law,  judges  for  die  purpose  of 
electing  the  grand  assise,  and  judges  cannot  be  challenged,  {h^ 
But  in  the  year  book,  15  £d.  4,  1,  it  is  said  by  Choke  and  Lit- 
tleton, justices,  that  the  four  knights  may  be  challenged  when 
they  and  the  parties  are  choosing  the  recognitors ;  and  that  if  one 
be  challenged  it  is  to  be  tried  by  the  other  three,  and  if  two  be 
challenged,  by  the  other  two ;  and  if  three  be  challenged,  a  new 
writ  must  issue  to  choose  four  other  knights,  for  no  challenge 

(€)  S  Sannd.  45,  k.  note.  '(d)Hardmaii  v.  Clegg,  Holt's  N.  P.C. 

(i)  QiiloB  V.  Hurrey,  1  Bos.  and  668. 

N.  t9f.  (e)  Tyssen  v.  Oarke,  S  Wilson,  4S0, 

(c)  Adans  v.  Radway,  1  Manh.  60S.  563. 


ia  lUs  case^  tha  application  was  made       '  (/ )  A  nde  to  tliis  effect  liras  made  in 
AMfsli,  no  prarkMH  notice  of    Hirdman  v.  Clegg,  Holtis  N.  P.C.  657, 


the  writ  of  snsiBMns  to  the  thoogli^  it  does  not  appear  in  the  reports 

haifhif  -heen  served  on  the  ten*  (g)  Wigot  t.  Gierke,  1  Leon.  SOS. 

anfs  attflfnoj ;  hot  pmr§  the  necessity  (h)  Co.  Litt.  t94,  a. 
•f  snch  notice. 
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In  writ  of  right,  can  be  tried  by  less  than  two.  (a)    If  it  is  thought  proper  td 

challenge  any  of  the  recognitors,  the  demandant  and  tenant  may 
be  ordered  to  go  with  the  four  knights  to  make  the»r  chaUenges 
before  them^  to  those  that  shall  be  chosen  by  them ;  for  after  the 
panel  made  by  the  four  knights,  no  challenge  can  be  made 
either  to  the  array  or  to  the  polls,  (ft) 

When  the  recognitors  are  called  and  appear,  sixteen  of  them 
are  sworn,  (c)  The  tenant  first  begins  his  case,  because  the 
mise  is  first  prayed  for  and  joined  by  him  {d) ;  but  if  the  tenant 
tenders  the  demi-mark,  the  demandant  must  begin,  {e)  In  a 
writ  of  right  the  grand  assise  cannot,  it  is  said,  give  a  special 
verdict.  (/) 

.  It  was  said  by  the  court,  in  a  late  case  {g)y  that  it  may  be 
doubted  how  far  a  new  trial  ought  ever  to  be  granted  on  a  trial 
at  bar  in  a  writ  of  right ;  for  it  is  pretty  clear,  that  no  attaint 
lay  in  such  case,,  and  the  practice  of  granting  new  trials  has 
been  chiefly  taken  up  since  the  disuse  of  attaints ;  but  cases  of 
fraud  may  happen  wherein  a  new  trial  may  be  necessary,  or 
manifest  iiyustice  would  be  done. 


Id  dower  uwU  If  issue  be  joined  on  any  plea  which  denies  the  right  of 
fOai  habtt.  dowcr,  cxcept  ne  ungues  accouple,  and  the  plea  that  the  hus- 
band is  alive  (A),  the  jury  process  is  the  same  as  in  persoiial 
actions  in  the  Common  Pleas,  viz.  a  venire  facias,  and  a  habeae 
corpora  juratorum  (i) ;  and  by  statute  24  Geo.  2,  c.  48,  s.  4,  if 
is  enacted,  *'  that  in  all  writs  of  dower  unde  nihil  habet,  after 
issue  joined,  it  shall  not  be  needful  or  requbite  to  have  'above 
fift^een  days  between  the  teste  and  return  of  the  venire  facias, 
or  any  other  process  to  be  sued  out  for  the  trial  of  tlie  said 
issue;  but  that  the  writ  of  venire  facias,  and  other  process 
after  issue  joined  until  judgment  be  given,  having  only  fifteen 

• 

(a)  And  see  Ld.  Windsor  v.  St.  John,        (d).  Heidon  v.  Ibgnve,  3  L«oo.  16t. 
Dyer,  104»  a,  where  one  of  the  four        («)  See  ante,  p.  S17. 
knigbti  WM  challenged,  and  Moor,  3.  (/)  Moor,  769. 

(6)  Br.  Ab.  Droit.  6,  IS.    Wigot  v.         (jg)  Tysien  v.  Churke,  S  W.  Bl.  941. 
Gierke,  1  Leon.  SOS.    Co.  Litt.  894,  a.         {k)  Anie,  pp.  SfO,  StS. 
2  Sannd.  45,  1.  note.    Via.  Ab.  Trial,        (i)  S  Sannd.  44»  d,  note.    Denw  ▼« 

(P.  c.  S).  Deunii,    S  Saond.  340.      Robins    ▼. 

(e)  l^isen  v.  Churke,  3  Wib.  541.  Cmtcbley,  SWUs.  ISS. 
litt.  tec.  514.    S  RoL  Ab.  674. 
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dajfs  between  the  teste  and  return  thereof,  shall  he  good  and  injdower  un^ 
effectual  in  Jaw  as  b  used  in  personal  actions."  mhUkabtt. 

If  the  tenant  pleads  that  the  hushand  is  alive,  the  trial,  as  we     

have  seen,  is  by  the  examination  of  witnesses  before  the  justices 
and  not  by  jury,  (a)  The  plea  of  ne  ungues  accauple,  &Cr  is 
tried  by  the  certificate  of  the  bishop^  (6) 


*   In  assise  of  novel  disseisin^  the  sheriff  is  directed  by  the  ori-      In  anise* 

ginal  writ,  to  cause  the  recognitors  or  jury,  to  have  a  view  of  the     

tenements,  to  return  their  names,  and  to  summon  them  to  be  be- 
fore the  justices  at  the  next  assises,  to  hear  the  recognition. 
The  sheriff^,  therefore,  annexes  a  panel  to  the  writ  of  assise,  in 
which  the  names  of  the  recognitors  are  engrossed : 

^  Berkshire  to  wiL — ^The  names  of  the  recognitors  in  a  cer- 
tain assise  of  novel  disseisin  between  A.  B.  plaintiff,  and  CD. 
defendant,  of  a  freehold  in  Reading. 

"E.  F. 

«G.H."&c. 

to  the  number  of  twenty-four,  and  at  the  bottom  of  the  panel 
the  sheriff  adds  the  names  of  the  summoners. 

If  the  assise  be  in  the  Common  Pleas,  an  habeas  corpora  re- 
cogniiorum  must  issue ;  and  if  in  the  Bong's  Bench,  a  distringas, 
to  which  the  sheriff  must  annex  a  panel  with  the  names  of  the 
recognitors,  as  in  his  return  to  the  writ  of  assise,  (c) 

The  recognitors  being  thus  returned,  the  isheriff  must  after- 
wards, but  at  least  fifteen  days  before  the  assises,  summon  them 
to  appear  at  some  public  and  convenient  place,  and  when  six  or 
more  are  present,  but  not  exceeding  twelve,  he  is  to  go  with 
them  to  view  the  lands,  and  when  a  view  has  been  had,  the 
sheriff  must  adjourn  them  to  the  first  day  of  the  next  assises, 
when  a  fiill  jury  of  them  must  appear.  At  the  assises,  the  writ 
of  assise,  the  return,  and  the  count  being  engrossed  on  parch- 
ment (flf),  must  be  delivered  to  the  clerk  of  the  court,  who  reads 
them,  the  recognitors  having  been  previously  called.  The  plain* 
tiff  is  then  called,  and  unless  he  appears,  is  nonsuited.    If  he 

(a)  Com.  Dig.  THal,  (B.  5).    Case  AnU^  p.  «tO. 

of  Abbot  of  Strata  Marcella,  9  Rep.  SO,  (c)  LiUy^  Rep.  20.  ' 

b.  ilale,  p.  iff.  (d)  Ihid.  tl. 

{h)  Com.  Dig.  Certificate,    (A.  i). 
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•  In  UBM.      appeani  the  defendant  is  then  called ;  and,  on  his  not  appejiur- 

ingy  the  counsel  for  the  fdaintiff  must  pray,  that  the  assise  may 

be  taken  by  default,  which  the  court  will  order.  The  counsel 
for  the  plaintiff  then  arraigns  the  assise,  by  reading  a  copy  of 
the  writ  (a) ;  after  which  he  reads  the  count,  and  prays  that  the 
defendant  be  demanded,  which  is  accordingly  done  by  the  clerk 
of  the  assise ;  and  if  the  defendant  does  not  come  at  the  third 
call,  the  counsel  for  the  plaintiff  again  prays,  that  the  assise  may 
be  taken  by  default,  which  the  court  will  order  and  the  cleik 
will  indorse  on  the  panel,  assisa  capiaturper  defaUam*  The 
cause  then  proceeds ;  the  recognitors  are  ctdled  and  sworn,  and 
the  plaintiff  gives  evidence  of  the  seisin  and  disseisin,  &o«  (b) 
When  an  assise  is  awarded  by  de&ult,  the  tenant  may  still  give 
evidence,  and  the  recognitors  may  find  for  him.  (e) 

The  above  is  the  mode  of  proceeding  where  the  defendant 
makes  default ;  but  if  he  appears,  he  may  pray  time  to  plead ; 
upon  which  the  court  will  adjourn  the  cause  for  a  sufficient  time, 
and  upon  the  adjournment  day,  the  cause  proceeds,  according  to 
the  matter  pleaded  by  the  defendant,  {d) 

The  assise  may  be  adjoiurned  into  the  Common  Pleas,  upon 
any  point  of  difficulty  {e) ;  and  so  upon  every  demurrer,  dubious 
plea,  or  verdict ;  and  upon  eveiy  foreign  plea,  the  justices  of 
assise  may  adjourn  the  assise  to  what  place  they  will,  (f) 

The  mode  in  which  the  plaintiff's  title  is  inquired  into  be^- 
fore  the  recognitors  in  assise,  varies  according  to  the  form  wliich 
the  pleadings  have  assumed.  A  great  mass  of  curious  learning 
upon  this  subject,  is  to  be  found  in  the  older  writers ;  but  it  vrill 
be  sufficient  in  this  place  tb  mention  some  general  rules  relative 
to  this  antiquated  brandi  of  real  law.  On  the  first  institution  of 
the  assise,  the  recognitors  had  only  the  power  of  giving  their 
verdict  upon  the  subject  matter  stated  in  the  writ ;  that  is,  upon 
the  seisin  of  the  plaintiff,  and  his  disseisin  by  the  defendant. 
If  an  issue  was  taken  upon  any  collateral  point,  it  was,  in  very 
early  times,  decided  by  duet ;  but  afterwards,  it  became  custo- 
mary to  refer  the  determination  of  it,  by  consent  of  the  parties^ 
to  a  jury.  As  the  recognitors  were  already  assembled,  it  was, 
of  course^  found  highly  convenient  to  employ  them  in  the  new 

(€)  Lilly's  Rep.  U.  (e)  Magna  CharU,  c.  IS.  . 

(d)  Lilly't  Rep.  S8.  (/)  Br.  Ab.  AiUoarament,  28.  Via. 

(c)  Go.  litt.  355,  a.  Ab.  Ahim,  (R). 

(i)  LOly't  Rep.  U,  S4, 95. 
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capacity  of  jurors  sworn  to  try  the  collateral  point,  and  hence,  ^°  «^m. 
wben  an  issue  of  this  kind  was  tendered,  the  assise  was  said  to  " 
be  turned  into  a  jury ;  verHtur  assUa  injuratam.  (a)  After  the 
estabfishment  of  this  practice,  it  became  usual  to  take  the  assise 
ID  four  difierent  modes,  according  to  die  matters  which  it  was 
necessary  to  inquire  into.  I.  In  the  point  of  assise.  S.  Out 
of  the  point  of  assise.    8.  For  damages.    4.  At  large. 

When  the  assise  is  taken  in  the  point  of  assise  (that  is  the 
seisin  and  disiseisin)  it  is  upon  the  plea  or  general  issue  of  md 
tort  md  disseisin.  It  appears  that  upon  this  issue  the  plaintiff 
nuiy  gi^e  in  evidence  any  title  which  shews  him  to  have  been  le- 
gally aebed  of  the  lands  from  which  he  has  been  ousted,  (ft) 

An  aanse,  aui  of  the  point  of  assise  (c),  is  when  the  tenant 
(deads  some  special  matter  in  bar,  to  shew  that  the  assise  ought 
not  to  be  taiken,  as  a  release,  in  which  case  the  jurors  are  to  in- 
quire into  that  collateral  issue.  Whether  they  are  also  bound  in 
sudi  case  to  inquire  into  the  seisin  and  disseisin,  under  the  tide 
stated,  appears  to  depend  upon  the  fact  of  the  disseisin  being 
conicascd  or  not  in  the  plea,  (d)  Thus  a  release  is  held  to  be 
an  acknowledgement  of  an  ouster,  and  where  the  issue  is  found 
for  die  pbuntiff  the  jury  shall  not  dierefore  inquire  over  of  the 
seisin  and  disseisin  but  only  of  the  damages,  (e)  If  on  the 
contrary  the  tide  is  traversed,  and  the  assise  awarded  upon  the 
tide  (that  is  to  try  the  particular  issue  joined)  yet  the  seisin 
and  disseisin  upon  die  title  shall,  it  is  said,  be  inquired  into.  (/) 
The  reason  of  this  must  be  diat  the  disseisin  is  held  not  to  be  ad- 
mitted by  the  traverse* 

An  assise  taken  for  damages  is  where  some  special  matter,  as  a 
traverse  of  the  tide,  b  found  against  the  defendant,  in  which  case 
die  jury  must  further  inquire  of  the  damages,  (g)  Thus  in  an 
assise,  if  the  tenant  says  diat  J.  S.  was  seised  of  die  land,  and 
admowledged  a  statute  to  him,  by  which  h^  extended  the  land, 
&C.  and  the  plaintiff  takes  issue  that  J.  S.  was  not  seised  of  die 
land  at  the  time  of  .the  statute  aisknowiedged,  and  diis  is  found 

(«)  See  1  Reeret*  Hift.  aS6.    Oilb.  oey's  case,  10  Rep.  119,  a. 

flirt.  C.  P.  59.  (/)  1  Rol.  Ab.  174^  I.  SO,  Imt  pi^re^ 

(*)  1  RoL  Ab.  f77,  I.  SS.  whether  in  Uiii  case  the  diaseiain  is  not 

(e)  Djre r,  SI  1,  a.  admitted,  Br.  Ab.  Asiise,  f76i  in  which 

l<i)  t  RoL  Ab.  fT%  1. 19»  ke,    Br.  caae  the  jury  should  only  in^vire  <yf  the 

Ab.  Am.  SM,  t60,  156.  Booth,  tS4.  damages,  and  see  1  RoL  Ab.  Sf  5y  I U 


(«)  Br.  Ab.  Ass.  156,  bot  see  Che-        (g)  Br.  Ab.  Astisei  S76. 
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In  aniie.      again^  the  tenant,  it  shall  not  be  inquired  of  the  points  of  the 
writy  but  of  the  damages  only,  for  the  seisin  is  acknowledged,  (a) 
The  assise  is  taken  at  large  whenever  the  defendant  attempts 
to'put  some  particular  matter  in  issue  and  fails  in  so  doing,  either 
by  bad  pleading  or  by  making  default.    In  these  cases  the  assise 
cannot  be  taken  out  of  the  point  of  assise,  for  that  is  only 
when  there  is  some  collateral  issue  joined  to  be  tried;  nor 
cato  it  be  taken  ip  right  of  damages,  for  that  is  only  when 
the  collateral  issue  has  been  found  against  the  defendant,  or 
he  has  confessed  the  action ;  it  is  therefore  taken  at  large,  diat 
'  is  to  say,  in  the  same  manner,  as  if  the  defendant  had  plead- 
ed, ntd  tort  nul  disseisin.   Thus  in  an  assise,  if  the  tenant  pleads 
in  bar  and  the  plaintiff  makes  title,  and  the  tenant  does  not  an- 
swer or  traverse  the  title,  the  assise  shall  be  awarded  at  large 
and  not  upon  the  title,  inasmuch  as  the  title  is  not  put  in  issue, 
and  if  any  other  title  is  found  for  the  plaintiff  he  shall  recover  (6), 
and  so  if  the  tenant  pleads  the  release  of  the  plaintiff  in  bar,  and 
afterwards  makes  default,  the  assise  shall  be  taken  at  large,  (c) 
There  are  also  some  cases  in  which  the  assise  is  taken  at  large  in 
respect  of  the  person  of  the  plaintifl^  as  where  the  assise  is 
brought  by  an  infant,  when,  although  a  bar  be  pleaded  by  the 
tenant,  the  assise  is  to  be  taken  at  large,  {d)    It  seems  too,  that 
when  a  plea  in  abatement,  which  only  goes  to  the  person  of  the 
plaintiff,  is  found  against  the  defendant,  yet  the  assise  shall  after- 
wards be  taken  at  large  (e),  and  if  the  tenant  vouches,  and  the 
voucher  is  counterpleaded,  and  the  counterplea  found  for  the  de- 
mandant, the  assise  must  be  taken  at  large  and  the  points  in- 
quired into.  (/) 


In  anise  of  The  jury  in  an  assise  of  mortd^ ancestor  are  summoned  in  the 
iMyrta'anceftor.  manner  before^  pointed  out  with  regard  to  assises  generally,  and 

■  the  assise  is  taken  either  in  the  point  of  assise  or  for  damages,  &c, 

as  above  mentioned.  The  points  of  the  assise  in  mortd^ancestor 
are  three,  viz.     Seisin  in  fee  of  the   ancestor  on  the  day  of 

(a)  1  Rol.  Ab.  f74,  L  13.  Br.  Ab.  Aitiae,  (L.  M.N.  O.  P.),  Gilb.  Hist. 
ABS.S56.  C.P.  60. 

(6)  1  Rol.  Ab.  274,  1.  36.  Br.  Ab.  (e)  1  RoL  Ab.  273,  I.  41.  Sluiit.  399, 
Anise,  28f .  m  moftd^aneettvr.     Booth,  284.  .   , 

(c)  1  Rol.  Ab.  274,  I.  47.  (/)  Dyer,  311,  a.    2  Inst.  399. 

(d)  1  Rol.  Ab.  275,  (L).    Vin.  Ab. 
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death*  2.  The  dying  seised  within  fifty  years  before  the 
ocmunencement  of  the  suit;  and,  thirdly,  whether  the  plaintiflTbe 
the  next  heir,  (a)  These  points  are  not  to  be  inquired  uito 
where  the  assise  is  taken  out  of  the  points  of  assise,  or  merely 
in  right  of  damages,  but  if  issue  is  joined  on  one  of  the  three 
points,  it  seems  that  the  others  must  be  inquired  into.  (6)  It 
should  be  observed  that  in  actions  of  aiel,  besaiel,  and  cosinage,  if 
defimlt  be  made  at  the  trial,  judgment  by  default  must  be  given 
as  in  other  writs  of  praeipe  quod  reddai,  without  inquiring  into 
aiqr  point  of  the  writ  ( c) 


Id  ajsiseof 
mortd*an^stcr» 


In  quare  iny^edit  the  issue  is  made  up,  and  the  parties  pro-  jj^MnreimpedU. 
Ceed  to  trial,  as  in'  ordinary  cases ;  but  iif  consequence  of  the  .■ 
provisions  of  the  statute  of  Westminster  2,  c.  5,  giving  damages 
in  writs  of  quare  impedii^  there  are  four  points  which  must  be 
inquired  into  at  the  trial.  1.  Whether  the  churcli.  be  fiill. 
2.  If  iiill,  of  whose  presentation.  3.  If  six  months  (ol)  have 
elapsed  between  voidance  and  action  brought ;  and  4,  the 
Tslue  of  the  church  {e)j  and  if  the  jury  omit  to  inquire  of  these 
points  at  the  trial,  the  omission  may  be  supplied  by  writ  of  in- 
<|aiiy  (y^,  or  the  damages  may  be  released,  (g) 

Many  of  the  issues  which  occur  in  quare  impedii  are  to  be 
tried  by  certificate  of  the  ordinary,  and  not  by  jury.  Thus  able 
or  not  able^  if  the  clerk  be  alive,  must  be  tried  by  certificate  (A) ; 
bat  if  he  be  dead  it  shall  be  tried  by  jury,  for  the  bishop  cannot 
examine  him«  {%)  Whether  the  church  is  void  by  deprivation 
shall  be  tried  by  the  bishop,  {k)  So  resignation  shall  be  tried 
by  him  (/},  but  whether  the  church  is  void  by  resignation  shall 
be  tried  by  jury,  for  the  avoidance  is  notorious,  and  the  resigna- 
tioii,  which  is  a  spiritual  act,  is  only  evidence  of  that«  (m)  The 


(i)  S  Intt.  599.    Booth,  207. 

(h)  ]>jer,Sl],a.  Booth, f07.  S^Iiwt. 

(0  S  Imt.  399. 

(4  These  are  calender  months,  «iife, 
^  fSS,  Bote,  (f). 

(«)  Dyer,  155,  a.  Keilway,  57,  b. 
BflewefTscase,  6  Rep.  51.  S  Mall. 
9Hrtlap.86.  Wats.  Qerg.  Law,  X85. 
mA  lee  fod^  ia  title  <'  Damages?*' 

^/)  Dyer,  155,  a«    S  Town.  Jadg. 


191.  Cheyney's  case,  10  Rep.  lis,  b. 
Wats.  Clerg.Law,  285. 

{g)  Dyer,  135,  a,  and  see|MS#,  in  title 
*^  Damages." 

{h)  S  Rol.  Ab.  583, 1.  39.  Com.  Dig. 
Certificate,  (A.  1).  Trials  per  pais  Si. 
Vin.  Ab.  Trial, (O) ;  and  see  1<  Rep.  67. 

(t)  2  Rol.  Ab.  588,  1.49. 

(k)  md,  1. 44. 

(0  /Md,  1. 46. 

(m)  /6id,  U  47.  12  Rep.  68. 
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itiqwiTtmpediu  plea  of  plenarty,  ox  full  or  not  ftdl^  shall  be  tried  by  the  spin- 
.    tual  law,  because  the  church  is  full  by  institution,  which  is  a 
spiritual  act  (a),  but  void  or  not  void  shall  be  tried  by  the  com- 
mon law.  (b)  InstiMionf  which  is  a  spiritual  act,  shall  be  tried  by 
the  bishop's  certificate,  (e) 

Induction,  which  is  notorious  to  the  country,  shall  be  tried.by 
jury  (d),  so  if  the  issue  be  on  institution  and  inductiovv  tiie  trial 
shaU  be  by  jury,  for  the  common  law  is  prefeircd.  (e)  And 
where  matter  of  spiritual  cognizance  is  mixed  and  entangled 
with  matter  of  temporal  cognisance,  it  shall  be  tried  by  the 
country.  (/)  As  both  parties  are  actors  in  quare  impedii,  either 
the  plaintiflTor  defendant  may  carry  down  the  cause  for  trial.  (^) 

(«)  t  Rol.  Ab.  583,  l.  51.    Co.  litt.  (d)  S  Rol.  Ab.  5S4,  1. 5.     Botwett'fe 

S44,  s ;  bot  tbe  jury  at  the  trial  may  in-  caie,  6  Rep.  49»  a. 

qnire  whether  the  cbnrch  be  full  or  not.  (e)  S  Rol.  Ab.  584,  1. 7. 

See  above.  (/)  Com.  Dig.  Trial,  (A.  5). 

ih)  lUi.  (g)  Ranks'k  case,  t  Sallu  65S.  TM% 

(c)  2  Rol.  Ab.  584,  I.  3.  Tri^U  per  Pr.  820,  (8th  edit.). 

p«d»,  SrS» 
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Of  Diamages. 


In  real  acdons,  properly  so  calledy  no  damages  are  recoverable,  in  genenl 
but  in  eertam  real  actions  they  have  been  given  by  yarions  — ^— — 
statates ;  as  in  dower,  entry  ntt  disseisin,  morid^aneestoti  &a  and 
though  such  actions  are,  strictly  speaking,  muced,  they  are  yet 
nsoally  denominated  real  actions,  (a)  In  cases  in  which  datbages 
hscve  lieen  superadded  by  statute,  the  old  form  6f  declaring  re- 
mains, and  the  plaintiff  does  not  demand  damages  either  in  Us 
writ  or  count(6),  but  in  certain  mixed  actions,  as  in  wadte  (e)  and 
wmrrsmtia  ckaria,  the  plaintiff  demanc(s  damages  in  hiis  deda^ 
nuion.  (d)  In  an  assise  of  novel  disseisin,  which  is  properly  a 
mixed  action,  damages  were  recoverable  at  common  law  against 
a  disseiBor.  {e) 

In  real  acdons  in  which  damages  have  not  been  giveii  by 
statute,  no  damages  are  at  this  day 'recoverable.  Thus  they  are 
not  recoverable  in  any  writ  of  right  (/)  in  a  formedonig),  in  a 
writ  of  partition  (A),  in  admeasurement  of  pasture  (t),  in  a  per- 
ambulatieme  faeiendA{k),  in  a  scire  facias  or  other  writ  of  exe- 
cation  (1),  but  in  a  scire  facias  m  the  nature  of  a  quare  impe* 
dd,  between  coparceners  upon  a  composition,  damages  may 'be 

If  a  writ  of  error  be  brought  in  delay  of  execution  in  a  real 
action  and  tiie  judgment  is  affirmed,  or  th6  writ  of  error  discon- 
tinaed,  orthe  plaintiff  in  error  nonsuit,  the  defendant  in  error  is 
entitled  to  recover  damages  for  the  delay  and  wrongful  vexation  ' 
liy  the  statute  S  H.  7,  c.  10,  even  in  actions  in  which  originally 
no  damages  were  recoverable,  (n) 


(€)Ca.IittS85,b.  8ayeroii0aiii.5. 

(I)  t  Inst.  SS6*  PiUbhTs  cMe,  10 
Xc^  1^7,  a.  Co.  litt.  sa5,  b.  Com. 
Di|^Dua.(A.l»S). 

(«)  Co.  litt  a55,  b. 

(4  Soe  wa$,  p.  17S. 

(c)  t  Iwt  SM,  awl  tee  fui. 

(/)  Co.  litt.  at»  b. 

(f)  lRoC.Ab.574,  Li5. 

(Jk)  S  btt  S89.    CoaatoM  of  War- 
?•  Lord  BtfUjo,  Nogr,  68,  and  iee 


No7,1439  yet  the  plaintiff  dectaroBod 
dmmiMM,  Coke's  Eat.  410,  a. 

(0  S  Inst.  368. 

(fc)  1  Rol.  Ab.  574,  1. 7. 

(0  1  Rol.  Ab.  574,  L  4t.  a  8aiuid.' 
7S,  V.  (note). 

(m)  Br.  Ab.  tdfa.  54. 

(«)  Graves  v.  Sbort,  Cro.  Elic,  616. 
HolloelL  on  costs,  S87 ;  but  see  Smith  v. 
Smith,  Cro.  Car.  435,  and  see  pssl,  tn 
title  "<  CofU.« 
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SOS  Of  Real  AcHans. 

In  general.  Jn  |^eal  actions,  in  which  damages  have  been  given  by  statnte, 
"  the  damages  are  only  the  accessaryi  and  the  land,  &c  recovered 
is  the  principal ;  and  therefore  when  the  jury  neglect  at  the  trial 
to  assess  the  damages,  such  omission  may  be  supplied  by  a  writ  of 
inquiry,  or  the  damages  may  be  released ;  neither  of  which  can 
be  done  in  personal  actions  where  damages  only  are  recover- 
able, (a) 

In  those  real  acdon$  in  which  damages  are  recoverable,  if 
the :  tenant  vouches  apd  the  vouchee  enters  into  the.  w  wranty  and 
loses,  he  shall  answer  the  damages  (6),  andiso'ahio  with:regard 
to  tenant  by  receit  (c)     ^ 

.  With  regard  to  the  time  up  to  which,  damages  are  to  be  com- 
piuited,  there  is  a  distinction,  between  personal  and  real  actions. 
In  the  fonuQr,  the.  plaint^  declares  for  damage9,  wluch  are  the 
ol^ect  of  the  writ,  a^id  the  principal  thing  in  demand^  and  he 
can  only  recover  tbiem  up  to  the  time  of  action  brought  (<0y  but 
in  the  la^r,  in  which  the.  damages  are  only  an  accessary,  the  de« 
mandant  may  in  general  recover  them,  in  case  of  verdict,  up  to 
the  time  of  verdict,  and  in  case  of  a  writ  of  inquiry,  .up  to  die 
time  of  awarding  the  wnU{e)  Jn  some  actions  however,  as  hi 
dower  andquare  impecUi,  the  time  for  which  the  damages  shall 
be  recoverable  is  specified  by  statute.  (/)  There  is  a  distinction 
fdso  with  regard  to  actions  for  the  recovery  of  land  and  of  rent, 
for  in  a  pracipe  quod  reddat,  or  assise  for  rent,  of  the  seisin  of 
the  demandant,  which  is  capable  of  computation,  the  court  may 
give  damages  after  verdict  up  to  the  time  of  judgment,  (g) 
^  If  one  of  several  coparceners  who  have  suffered  damage  dies 

before  judgment,*  the  ^u^vors  may  recover  the  whole  dam-* 
ftges  (A),  but  after  judgment  the  personal  representatives  of  the 
party  who  has  obtained  judgment  and  died,  will  be  entitled  to  the 
damages^  (f) 

In  many  cases  damages  may  be  severed  in  real  actions.    Thus 

(a)  Batler  v.  Ayre,  1  Leon«  9f .  Beiitr  ipent,  %  Barr.  1087. 

han't  ease,  il  Rep.  56,  a.    Com.  Dig.  («)  Piir((ld>  ease,  10  Rep.  117,  a. 

Dam.   (£.  1,  8.)   Tidd*s  Praet.  599.  Jenk.  Cent.  7. 

(Tth  edit)  (J)  8ee  jMit. 

(fr)  Br.  Ab.  Dan.  45.    %  lost.  288.  (f )  Pilfbld's  ease,  10  Rep.  117,  a. 

(c)  Br.  Ab.  Reseeit,  S5.  Jenk.  Ce^U  7.   Br.  Ab.  Dan.  14,  bat 

(d)  Con.  Dig.  Dam.  (t)) ;  batioterest     see  /d.  Dan.  154. 
bdofanaecessafymaybencoveredia        (A>  Br.  Ab.  Jointenants,  48. 

a  persooal  action,  np  to  tbe  day  wbei|  (t)  Br.  Ab.  Dan.  177.  JeiiiteMdrtS| 
the'  plaintiff  is  efititled  to  sign  jndgi     ^. 


Of  Damages. 

ia  ^assise,  doaUe  danu^s  under  the  statute  of  cxtt^mdim  feof^ 
fuik  nay  be  given  against  one  tenant,  and  single  damages 
against  aiiotfaier.  (a)    So  where  a  writ  of  waste  or  mortcTancestor 

is  brought  by  the  aunt  and  niece  coparceners;  (b) 

In  real  actions  to  which  damages  have  been  superadded.by 
statute,  the  judgment  for  damages  is  a  separate  judgment,  rand 
therefore  a  notice  of  executing  a  writ  of  inquiry  .must  be  given 
in  such  -case,  as  well  as  in  a  personal  action,  (c) 
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In  general. 


mesne* 


The  plaintiff  cannot  recover  damages  in  a  writ  of  mesne  if  it   ^  ^  ^"^  ^^ 
be  brought  merely  to  establish  the  acquittal  before  distress  in  the 
tfiesiie's  de&ult  (d);  but  if  the  defendant  plead  not. distrained  in 
Ms^defasiU  the  jdaintiff  may  have  judgment  for  the  acquittal  im^ 
mediately,  and  damages  when  the  issue  is  tried,  (e)  , 


'a 


Damages  are  recoverable  in  a  quod  permittdS.  (f) 

No  damages  were  at  common  law  recoverable  in  this  action  (^), 
biiti>y  die  statute  of  Merton,  SO  Hen.  3,  c;  1,  when  widows  are 
deforced  of  their  dower  of  lands,  whereof  their  husbands  hav6 
died  seised,  they  shall  recover  damages  to  the  vidue  of  their 
whole  dower  from  the  time  of  the  death  of  their  husbands  to  the 
day  that  by  judgment  they  have  recovered  seisin  of  their  dower, 

The  statute  is  confined  to  cases  in  which  the  husband  ^died 
sdsed,  (f)  and  such  seisin  must  be  a  seisin  of  the  freehold  and 
inheritance,  so  that  upon  the  death  of  the  husband  the  pos^ 
session  immediately  devolves  upon  the  heir  (i),  but  it  is  sufficient 
if  the  husband  dies  seised  of  an  estate  tail.  (I)  The  statute  also 
applies  only,  to  a  writ  of  dower  unde  nihil  habet^  and  not  to  a  writ 


(•)  Br.  Ab.  Daib.  lOi,  and  tee  jwt^* 
(^)  Com.  Dig.  Dainaget,  (B) ;  and  bm 

(r>  Scrvifeipajt  v.  Aicongli,  Rep.  of 
ft;  la  CB.  14.  Perkim  v.  Lanbe, 
SLer. 409.  t  Saniid.  4S,  a, aate. 

(4)  1  EoL  Ab.  575^  I.S.   Co.  litt. 

(e)  Br.  Ab.  Dam.  196. 

(/)  BaCcn'i  caie,  9  Rep.  65|  a. 


(f)  Park  on  Dower,  301.  Sayer  on 
Dan.  SS. 

(k)  S  Intt  80. 

(0  Bot  it  is  said,  tbat  tbongb  tbe  baa- 
band  doos  not  die  seised,  if  the'^vila 
deannds  ber  dower  sbe  may  recover 
damages  from  tbe  time  of  tbe  refasal* 
Jenk.  Cent.  45»  mA-puBM. 

(k)  Dyer,  f84^  a.    Co.  litt.  SS,  b. 

(0  Tbyui  T.  Thymi,  Styles,  69. 


In  ijuod  pet' 
mittat* 

In  dower. 
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la  dower,     ef  righit  of  i/ofwetf  fot  in  no  vrk  of  right  tnui  danvigep  be  re- 
~~~'*~^    ooveied*  (n^    The  8tat\ite  extendi  to  eqpyholds,  (2^    If  the  heir 
or  his  feoffbe  assigns  dower,.and  the  iradowocoeptft  k,  die  cannot 
afterwards  claim  damages,  (e) 

Bat  where  the  hushand  dies  seised,  die  heif  may  save  himself 
from  damages  by  coming  in  upon  the  smnmons  flie  first  day  and 
pleading  ioui  temps  prUtt  ^  which  case  no  damages  are  reeo« 
rerabie,  and  judgment  b  given  immediately  fbr  the  demandai^; 
though  if  the  widow  has  previously  demanded  her  dower,  she 
may  reply  that  fact,  and  the  damages  wHl  await  die  trial  of  that 
issue  (cO,  and  the  demandant  cannot  in  thb  case  take  judgment 
and  pray  a  writ  of  inquiry  (e);  but  it  is  said  that  if  llhe  widow 
admits  the  plea  of  taut  tempt  prist  and  takes  judgment,  although 
she  will  not  recover,  mesne  profits  and  damages  firom  the  deatfi 
of  her  husband  to  the  commencement  of  the  suit^  yet  she  wiD  be 
entitled  to  receive  them  from  the  eonmiencement  of  the  soit  to 
the  award  of  the  writ  of  inquiry.  (/)  A  neglect  in  the  tenant  to 
assign  dower  upon  demand  b  sufficient  without  an  actual  refiisal 
to  entitle  the  demandant  to  damages,  (g)  The  tenant  cannot 
take  any  advantage  of  the  demandant*s  neglect  to  demand  dower, 
except  upon  the  plea  of  tout  temps  pristih)i  but  wh^Mre  the  de- 
mandant after  the  death  of  her  husband  entered  upoa  tibe  lands 
in  demand  imd  continued^.in  possession  five  years,  and  after- 
wards the  li^ir  entered,  agamst  whom  she  brought  dow^r,  it  was 
said  that  the  tenant  need  not  plead  taut  temps  prist  after  his  re- 
entry,  for  that  the  time  the  demandant  had  occupied  was  a  su^-- 
ciei^  xecompense  for  the  damages,  (j);  It  might,  indeed,  be  a 
sufficient  recompense  for  the  five  years,  and  ought  therefore  to 
be  allowed  in  damages,  but  possession  of  the  lands  demanded 


(«)  Co.  Liti.  ss,  b. 

(6)  Co.  litt.  33,  a.  Copyhold  Csses, 
4  Repi  30,  b. 

(0  Co.  Litt.  33,  a. 

(4)  Co.  liU.  3S,  b.  339  ••  itfti/e,p.  SS4. 
See  B.  N.  P.  117,  where  it  U  piikl  that 
though  UMi  itwupa  fHii  be  pleaded,  d*- 
i^agesarefocoverable  from  the  teste  of 
the  ocigioal,  to  the  execution  of  the  writ 
of  entry. 

(e)  Br.  Ab.  Br.  de  mqmbrt,  16.  IW 
temp§  friti,  40. 

(/)  2  tomd.  44y  a.  (Niite  4*)  1  Bicfa. 
Pr.  C  B.  509.  (M  edit.)  but  fMrc 


(r)  Conellif  t.  Conenis.  Bel.  N.  P. 
117.    1  Cmiae  Dig.  169. 

(k)  DobMH  T.DobeoBy  Ca.  tem.  Haid. 
19.  f  Bamard.  B.  R.  180,  S07y  445. 
S.  C.  ^ent  ?.  Kent,  SBarMinl.B.IL 
I57,B.N.P.117« 

(t)  Rich's  Case,  3  Leon.  St.  DaL 
too,  8.  C.  bet  see  BeMeld  ▼.  Rons,  4 
Loon.  198.  la  the  ktter  caaS|heweTar, 
the  wile  toolc  the  pioliti  as  fnardlao, 
(Bfoor,  80),  and  was  coueqaeotly  an- 
swenble  to  the  hefa^  aad  sea  Co.  Litt. 
33,  a. 
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lor  fire  years  appears  to  be  no  recompense  for  the  dower  for  a 
longer  j^od. 

The  words  of  the  statute  of  Merton  are,  that  those  who  are 
oonnricted  of  a  wrongful  deforcement  shall  yield  damages,  and  it 
may  therefore  be  a'  question^  if  a  feoffee  of  the  heir,  or  a  person 
who  is  in  by  him  in  thej9er,  shall  be  charged  with  damages, 
without,  a  previous  demand  of  dower,  which  would  render  him  a 
deforcer.  Damages  being  given  d  worte  viri,  the  feoffee  cannot 
plead  iaui  iemps  prist  (a);  so  that  unless  a  previous  demand  be 
neeeMBary,  he  may  be  charged  without  his  default  It  appears, 
howeveii  that  if  he  plead  a  false  plea  which  is  found  against  hin^ 
daoMiges  may  be  )[ecovered  without  any  demand,  and  such  da« 
mages  will  be  finom  the  death  of  the  husband,  {b)  It  is  the  safer 
oouTie  when  the  writ  is  brought  against  the  feoffee  of  the  heir  to 
make  a  previous  demand  of  dower. 

.  By  damages  are  to  be  understood  the  profits  of  the  third  part 
Mnoe  the  death  of  the  husband,  (deducting  reprises)  and  such 
damages  as  the  wife  has  sustained  by  the  detention  of.  her 
dower  (c)»  which  are  usually  assessed  severaUy,  although  da- 
magea-^en  generally,  without  finding  the  value  of  the  land,  are 
good*(4).  If-  the  lands  have  been  leased  for  years,  before  mar- 
riage* gendering  renl;»  the  wife  ia  entitled  to  be  endowed  of  the 
rent(e),  and.  the  dai^ages  must  in  such  case  be.  estimated  aocor* 
ding  to  the  xevX,  not  according  >to  the  value  of  the  land.  (/)  The 
demandant  cannot  recover  damages  for  a*period  during  which 
she  would  not  have  been  entitled  to  the  beneficial  occupation  of 
the  lands  demanded  (g);  and  if  the  demandant  has  been  in  pos* 
session  under  the  habere  /aeitte  seiskuun  damages  must  not  be 
given  for  that  time*  (A)  Upon  damages  being  adjudged  they 
shall  be  recovered  against  the  tenant  to  the  writ  in  toio,  notwith- 
standing diere  may  have  been  several  in  recmpt  of  the  profits 
successively,  unce  the  death  of  the  husband,  (j) 


In  dowerw 


(•)  Cp;  Mtt  dS,  iu  B»e.  Ab.  Dower, 

(0.      ' 

{k)  Belfidd  ▼•  Root,  4  Leon,  ite. 
Moor,  SO,  S.  C.  Co.  Litt.  53,  a. 

(O  Hftl?*t  nota,  Co.  Litt  St,  b.  (4). 
Walker  t.  Nevil,  1  Laoo.  56.  Peorice 
V.  Penrice,  Barnes,  SS4. 

((i)  Hawet's  caM,  Hetl.  141.  Hale's 
note,  ■!  fM^ra. 

(0  Park  on  Dower,  946.  Winch,  80. 


A9U,  p.  StS. 

(/)  But  see  Winch,  80.  Which  seems 
misreported  as  to  the  point  of  da- 
mages.    See  Park  on  dower,  906. 

(g)  Hitchens  ▼.  Hitchens,  t  Vem.  404. 

(A)  Walker  ▼.  Nevil,  1  Leon.  56. 

(i)  1  Keble,  86  (margin).  BeMald 
▼•  Rowse,  Moor,  80,  Brown  ▼.  Smith, 
BnL  N.  P.  117. 
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Of  Beat  Acti&ns. 


In  dower.  The  damages  may  be  assessied  by  the  jury  at  the  trmlf  or  if 
■  this  be  omitted  to  be  done,  it  may  be  supplied  by  a  Wfit  of  in- 
quiry. In  case  of  judgment  by  default  or  oonfessioni  &c.  the 
liami^es  must  of  course  be  ascertained  by  a  writ  of  inquiry,  {a) 
This  writ  commands  the  sheriff  to  inquire  whedier  the  hatband 
died  seised,  and  if  he  did,  what  value  the  lands  are  bythe  year, 
and  how  long  it  is  since  the  husband  died,  and  what  damages  the 
wife  has  sustained  by  the  detention  of  her  dower,  and  upon  the 
return  of  the  writ  of- inquiry  judgment  is  entered  for  the  da- 
mages. (6)  <  The  words  of  the  statute  of  Merton  are,  .that  the 
tenant  shall  yield  damages  to  the  day,  that  the  widow  by  judg*> 
ment  has  recovered  seisin  of  her  dower,  and  although  the  court 
of  CJommon  Pleas  were  of  opinion  that  the  damages  ought  to  be 
computed  only  to  the  time  of  the  awarding  of  the  writ  ef  in- 
quiry (c) ;  yet  it  seems  to  be  now  established  that  they  shall  be 
computed  to  the  time  of  assessing  damages  upon  die  inqui- 
sition {d),  unless  the  demandant  has  been  in  possession  any  part 
of  the  time  under  the  hdb.fac.  seisinam,  {e) 
'  The  judgments  for  seisin  and  for  damages  are  distinct,  and 
therefore  if  the  hitter  judgment  be  erroneous  the  damages  may 
be  released  (/),  and  die  judgment  quoad  the  land  may  be  affirmed 
in  a  writ  of  error,  and  the  judgment  for  damages  reversed,  (g) 
Unless  the  damages  are  ascertained  by  the  inquisition,  the  judg- 
ment does  not  bind  the  land  as  to  the  damages,  so  as*  to  charge 
the  heir,  if  the  tenant  die  before  they  are  assessed  (A),  and  if 
the  demandant  die  before  the  damages  are  ascertained,  his  ex- 
ecutor shall  not  have  them,  (i) 

'  No  authority  was  given  by  the  statute  of  Merton  to  superior 
courts,  when  a  writ  of  error  was  brought  upon  a  judgment  in 
dower  in  an  in^rior  court,  to  give  judgment  for  the  value  till  the 
time  of  affirmance,  but  by  statute  16  and  17  Car.  2,  c.  8,  the 


(a)  Hide's  note,  Co.  liU.  5S,  b.  (4)  S 
Towns.  Judgni.  100. 

(6)  Rast.  Eat.  238,  a,  b.  8  Stnod. 
44,  e.  note. 

(e)  Penrice  ▼.  Penrice,  Barnes,  234. 

(d)  Dflfbfton  V.  Dobson,  cases  temp. 
HardW.  19. '  Spiller  v.  Andrews,  Lil. 
£iir.  189,  tn<;otrectIy  reported,  8  Mod. 
25.  Thynne  ▼.  Tbynne,  Styles,  69. 
Hale's  note,  Co.  Litt.  32,  b.  (4).  Park 
on  Dower,  308.    B.  N.  P.  117. 

{e)  Walker  v.  Nevil,  1  Leon.  56. 


(/)  Butler  ▼•  Ayre,  1  Leon.  92. 

(g)  Kent  ▼•  Kent,  cases  tenip.Hardw. 
50.  Hale's  note,  Co.  litt  32,  b.  (4^ 
t  Ld.  Raym.  1385,  org.  3p4cot's  eaae, 
5  Rep.  58|  b.  59,  a ;  bnt  see  Glefold  t. 
Carr,  1  Brownl.  127. 

(k)  Aleway  ▼•  Roberts,  1  Keb.  85, 
171,  646,  711.  1  sid.  188.  ll^v.  38, 
8.C.  ' 

(t)  Mordauat  ▼•  Tborold,  Cartb.  133* 
1  Salk.  252,  S.  C. 


.  Of  Damages.  SIS 

» 

court  wheroD  executiott  ought  to  be  granted  npmi  affinnanoe  of     ^^  ^o^^* 

the  judgment,  shall  issue  a  writ  to  inquire  as  well  of  die  mesne 

profilB  as  of  the  damages  by  any  waste  committed  afltet  the  first 

judgment  in  dower,  and  upon  the  return  thereof  judgment  shall 

be  giveOi  and  execution  awarded,  (a)    By  the  same  statute  bill 

in  error  is  required  after  verdict  in  a  writ  of  dower,  (i)         ^ 

If  the  demandant  obtains  damages  in  a  writ  of  dower,  she  is 
entitled  to  costs,  by  the  statute  of  Gloucester,  (c) 

In  a  writ  of  admeasurement  of  dower,  the  plaintiff*  may  recomer 
damages,  but  the  defendant  to  excuse  himself,  may  plead  at  the 
first  day  that  he  is  ready  to  admeasure,  (d) 

m 

An  assise  of  novel  dieeeisin  was  at  common  law  in  some  degree  In  anise  of 
a  mixed  action,  for  damages  were  recoverable  in  it  against  the  s^eldlMfjiiii. 
disseisor  (tf),  but  not  against  the  alienee  of  the  disseisor,  and 
therefore  by  the  statute  of  Gloucester,  6  Ed.  1,  c.  1,  it  is  enact- 
ed, that  if  disseisors  do  alien  the  lands,  and  have  not  whereof 
damages  may  be  levied,  they,  to  whose  hands  the  tenements  shall 
come,  shall  be  charged  with  the  damages,  so  that  every  one  shaU 
answer  fi»r  his  time.  Not  only  an  alienee  of  the  disseisor,  but 
also  a  tenant  who  comes  in  by  wrong,  is  within  the  statute,  but 
not  a  tenant  for  years,  by  statute  staple,  &c.  unless  the  assise  be 
broaght  by  a  tenant  by  statute  staple,  &c.  (/)  If  the  disseisor 
akme  can  pay  the  whole  damages,  he  alone  must  be  charged, 
and  therefore  the  assise  must  find  whether  he  is  suffident.(g) 
The  mean  occupiers  may  be  named  in  the  assise,  and  if  the  dis- 
seisor be  fotuid  insufficient,  damages  may  be  recovered  against 
them,  each  for  his  time,  and  if  they  be  insufficient,  the  tenant 
shaU  answer  for  all.  Several  judgments,  however,  shaU  not  be 
given  against  each,  but  the  damages  may  be  apportioned  on  the 
execution.  (A)  In  cases  in  which  double  and  treble  damages  are 
given  by  statute  in  assise,  every  mean  tenant  under  the  disseisor 
shaU,  on  the  insufficiency  of  the  latter,  answer  the  double  or 
treble  damages  for  his  own  time,  (t)    If  the  assise  be  brought 

(«)  Rent  ▼.  Kent,  Cwei  temp.  Hardw.  (O.)    Booth,  S87. 

50.  «  Str.  971, 8.  C    Park  on  Dower,  (/  )  «  Inst.  484. 

Sll.    '  (f )  8  lost.  S85. 

(by  Tfdd^  Pr.  1195, 7tb  edit.  (A)  S  Inst.  t85.  Br.  Ab.  Ass.'  518. 

(c)  ride  pott.  (f)  ft  Inst.  t85.    Soe  the  csset  in 

(d)  S  Inst.  368. 1  Rol.  Ab.  573, 1. 46,  which  double  and  treble  damages  are 

(e)  Stat.  CHoneetter,  c.  1.    t  Inst,  recoverable.    Booth,  t87. 
t84.  Sajrer  on  Dan.  7.  Via.  Ab.  Dam. 


814  OfBeaiAcihns. 

ittunie.      by  a  MTeniaiiei^  upon  an  estate  for  yeaas  or  at  will,  he  camiot 
^    Beoorer  damages^  because  the  profits  daiiot  beloag  tohiiib  (a)  If 
die  demandant,  pending  the  assise,  enter  into  part  of  dieUuid,he 
cannot  reooTer  damages  as  to  the  residue,  for  they  are  entire, 
and  cannot  be  severed.  (6)    Double  damages  may  be  givenin  as- 
sise against  one  defendant,  and  single  damages  against  another*  (c) 
In  Te<]i88eisin        Sw|^  damages  are.  given  in  these  actions  by  tha 'Statute  of 
and  pMt  dis-    Merton,  6.  S,  and  double  damages  by  the  stotute  Of  West- 
"^°'        Muster  S,  c.  86.  (<0 

«       • 

In  unie  of  At  common  law,  no  damages  vere  recoverable  in  jnorleKMoas- 
wmi^MmUr.  tor  (e),  but  by  the  statute  of  Marlebridge,  c  16,  if  the  lord  will  not 
raider  to  the  heir  at  fuUage,  the  land  which  he  has  had  in  vcird, 
tibe  latter  in  si  writ  of  maritCamcesiar  may  recover  damaipai^andl 
so  if  the.heir  was  of  iiill  age  at  the  time  of  his  ancestor's  daadif 
and  the  lord  puit  such  heir  out  of  possession  maUoionsIy.  By  the 
statute  of  Gloucester,  c.  1,  reciting  that  before  that  time  daiinnggii 
we^  not  awarded  in  a  plea  oi  morid^amcetiar^  but  where  the  land 
was..neovered  against  the  chief  lord,  it  is  enacted,,  that,  from 
thenccfiMPth  'damages  shall  be  awarded  in  all  cases  where  a  man 
recovers  in  assise  of  movid^anoeMor^  as  before  is  said. in  assise  of 
ndoel'.duMemn.  >The  writ  of  maritTameeiior  is  brought  against 
iJm  tenant  of  the  land,,  and  as  there;is  no  clause,  as  in  the  case  of 
Mm^iot  novel  duseisim^  that  the  tenant  shall  only  answer,  for  his 
owiktinafly  the  whole  damages  may  be  recovered  against  him  .from 
the  lame  of  the  abatement.  (/)  If  a  man  dies  leaving  two  sotis^ 
and  a  stranger  abates,  and  the  ddest  son  dies,  the  youi^er  son 
in  Aimortd*aMg6$tar  shall  recover  damages  from  the  time  of  his 
fiither's  ideathf  te  whom  he  makes  himself  hdr.  (g)  J£  a  fath» 
Issvea  issue  two  daughters,  and  a  stranger  abates,  and  one  of  the 
sisters  dies  leaving  a  daughter,  and  the  aunt  and  the  niece  join  in 
a  moficf oMcej^or,  the  aunt  alone  shaU  recover  damages  up  to  the 
death  of  her  sister,  and  she  and  the  niece  from  that  time.  (A)  If 
the  tenant  vouches,  and  the  vouchee  enters  into  the  warranty 
and  loses,  damages  may  be  recovered  against  him.  {$) 

« 

(c)  S  lut  tS5.    Cnunwell  t.  Ao-        (/)tImt.S87.    Sayeron  Dsn.  1^ 

acswik  Dysr,  SM,  s.  (f )  S  InsU  S87.  Fits.  Ab.  D^iii.  Ifl. 

ijk)  Br.  AV*  D«D.  ISO.  Doct.  and  Stod.  L  ii.  c.  IS;  bst  aee  Br. 

(c)  Br.  Ab.  I>«n.  104.  Ab.  Dam.  IdO. 

(d)  f  Inst.  U6.    Co.  U%t.  154,  a.  (J^)  f  Intt.  tSS.  Br.  Ab.  Dam.  51. 
(«)  t  loit  S87.                                        (t)  S  iMt.  flSr. 


NodsiiMgeswa»atcoflBmoii.kwrQ£i0ercmfel0J^  inawntofen- 

jtfMtn,  bat  by  Stat  (tf  Glouci  c^I,  itlBpvoTided^tbftttibediasemee  try  wr<iiiKuiir. 
riiaUreccyrer  damages  in  a  writ  of  entry  against  h^  found 

tenant  after  the  disseisor,  (a)  The  heir  jof  the  disseisee,  oennnt 
recbyer  ^laniages  sunder  dii&dausei.  because  the  dbscSseehiinsdf 
is  onljr  named,  bat  he  may  have.dami^es. under  thehist  dause  of 
die  aaase  ebapter,  that  ^Tery  person  shall  from  henceforth  be 
cenpeUed.  Jb  mider  daymagesi  where  land  is  recovered  against 
him  upon  his  own.  intrusion  .or  his  own  act  (i)  Those  who 
eeme  in  in  die  jposl  by  wrong  after  the  dissasin^  as  asecond  dis- 
ieaBflr,amwidiinthe  statute  (e),  butnottbosewhooomeinmaeely 
by  act  of  JaWi  as  the  lord  1^  ««este«tfy  or  the  heir  of  an  aUenee  of 
Ibe  ^Usariser^  unless  they  enter  and  take  lihe  profits«(tf)  The 
dletiae  dmt  eadrshaM  answer  for  his  own  time,  only  applies  to  an 
assise  of  noee/  fArasMtf^and  not  to  a  writ  of  entry ;  the  tenant 
tbescCyfe  in  the  Letter  acdon  must  answer  the  whole  damage  («), 
bnt  if  die  aotion  be  brdughtby  die  hdrofthe  disseisee,  he  con 
only  ioQom  damages  from  the  death  of  his  ances^^  If  one 
of  twatenants  disclaims,  and  the  other  pleads  in  bar  for  the  wholes 
he  may  be  ohaq^  with  the  whole  damages,  beeause  he  has 
idDe&iqpon  h&Bsdf  die  whole  tenancy  {g)\  and  damages  may  1^ 
gif^en  agnst  a  TQudiee.{A) 


Itseems  that  by  the  last  clanse  of  die  statnte  of  Gloucester^  in  other  wntfs 
e;  1|  in.  an  ^rrita  of  entry  against  an  intruder,  abator,  dissei-      Q^^"^* 
ss^  OS  efjier  wm^idoer^  himsdyp,  the  demandant  may  recover 
dmri^ges.^*) 

By  die  statute  of  Westminster  2,  c.  5,  it  is  enacted,  that,  in  in  qwite  impfdu. 
writs  of  qnare  impedUf  and  darrem  presenimeni,  damages  9ha]l 
be  awarded,  to  wit^  if  the  dme  of  six  months  shall  pass,  by  die 
distnrbenoe  of  any  person,  so  diat  the  Ushop  do  collate  to  the 
diiiich,  and  the  true  patron  lose  his  pres^ttadon  for  that  time, 
damages  shall  be  awarded  to  two  years  value  of  the  church ; 
and  if  the  time  of  six  months  shall  not  pass,  but  the  presmt-^ 

•i  .  t*       '■ »      •  •  •    • 

(•)  t  Isit  tt6*    Ssjer OB  Dasi.  15.  (/)  S  Inst  t86. 

(i)  Slait«IM;lNi|MsDyer,370,b.  (f)SloftS8r, 

(«)  t  iBit  S86.  (k)  t  Inst  SSr. 

(i)  t  Inst  t86 ;  snd  if  an  action  be  (I)  t  lost.  t89,  and  putn  whether 

hm^^   ^7  »^  plcAtf «  that  they  damages  wonld  be  leeo? erable  in  snch 

took  the  profits.    IM,  wriU  of  entry  in  the  fcr.    It  should 


(e)  t  lost.  fdS.  seem  not. 


J 


;^16  Of  Beal  Actiont. 


In  qvi^  im-    ment  be  deralgneil  widnn  the  said  time,  then  damages  shalt'be 
pedu.        awarded  to  half  a  yea/s  value  of  the  church. 

""""""""^  The  TElue  of  the  church  is  to  be  estimated  according  to  the 
isum  for  which  it  might  have  been  let.  (a)  The  two  years  value, 
or  double  damages,  are  given  for  the  loss  of  the  presentation; 
the  half-year^Sy  or  single  damages,  when  the  presentation  has 
not  been  lost ;  therefore,  the  plaintiff  cannot  bodi  recover  the 
turn  and  have  double  damages.  Thus  if  six  months  have  passed, 
aiid  the  bishop  has  not  collated,  and  tjie  plaintiff  recovers  in 
^[uare  impedU,  he  may  either  pray  a  writ  to  the  bishop,  and  re^ 
cover  single  damages,  or  he  may  abandon  his  right  to  present 
for  that  turn,  and  recover  double  damages.  (6)  And  though  the 
bishop  have  collated,  if  his  mcumbent  be  removed  by  .the  judg^ 
ment,  the  plaintiff  shall  recover  damages  for  half  a  year  only,  (c) 
When  the  church  is  void,  it  has  been  doubted  wheth^  even 
single  damages  can  be  given  {d) ;  but  it  seems,  that  damages  for 
the  six  months  are  in  such  case  given  by  the  statute  of  West* 
minster  S.  (e)  Judgment  for  single  damages,  when  diey  should 
be  double,  is  not  assignable  by  the  defendant  for  error,  (f) 

Damages  are  only  recoverable  by  this  act  against  such  as  are 
disturbers  (g) ;  and,  therefore,  if  the  ordinary,  disclaims,  and  the 
plaintiff  takes  judgment  against  him  with  a  cesset  exeeuUo^  no 
damages  are  recoverable  against  liim;  but  the  plaintiff  may,  if 
he  pleases,  maintain  that  the  bishop  is  a  disturber ;  and.if  thct 
issue  be  found  for  him,  he:  shall  recover  damages  against  the 
bishop,  {h)  But  if  the  plaintiff  be  at  issue  with  any  other  of  the 
defendants,  and  the  title  is  found  for  the  plaintiff,  the  other  de- 
"  fendants  sliall  alone  answer  the  damages ;  for  it  is  said,- tjiat  the 
inque^  shall  not  pass  between  the  plaintiff  and  the  bishop,  even 
though  issue  upon  the  disturbance  be  joined  between  diem,  (i) 
If  the  incumbent  plead  it^  duturbapas^  the  plaintiff  may 'either 
^take  judgment  presently,  or  maintain  the  disturbance  for  dam- 

(«)  S  Inst.  S63,  WatB.  Q.  Law,  S9S.        (h)  Brickhead   t.  Abp.  of  '  Ttfrk, 

Sajer  oo  Dam.  35.  Hob.  198 ;  and  see  tmhp  ^.  S31,  futfrf, 

(6)  tlost*  SdS.  whether  the  whole  danuiges  anybe 

(«)  2  lost.  56S>  levied  upon  one  of  sefend  diitviWri. 

(d)  Holt  ▼•  HoUaiid,  5  Lev.  59.  Bal.     Wati.  Cler.  Law,  S94.    It  ihoald  teem 

K.P.ltS.  that  they  may. 

(e>  WaCk  Cler.  Law,  $SS.  (1)  Jenk.  Geat  10.  Watt.  Cler.  Law, 

(/)  Jenk.  Ceot.  206.  t9$,  pmrt. 

(g)  t  Imt.  563|  49S. 


Oflhumiget, 


Sir 


In  9i|ar«tm- 
.     P€dit. 


'ages,  (a)  It  teems»  diat  wlien  judgment  is  giveli  upon  the  abate- 
ment of  a  writ,  no  damages  are  recoverabley  for  no  disturbance 
has  been  proved.  (6)  ^    '^■"*' 

But  wben  the  plaintiff  is  nonsuited,  it  is  said,  that  the  ordinary 
nay  recover  damages  (e) ;  and  so  may  the  incumbent^  if  judg- 
ment be  given  for  him.  (d) 

'  In  a  qwtre  impedit,  no  damages  are  recoverable  by  the  king, 
for  he  is  not  witfiin  the  statute  of  Westminster  S  (e) ;  and  yet  he 
counts  to  damages.  (/  ) 

The  law  relative  to  damages  in  guare  impedit,  applies,  iii  ge-  j^  darrein  pre- 
neralj'to  an  assise  of  darrein  presenttneni,  (g) 


9tntwtnt» 


In  waste  against  a  guardian  in  chivalry,  a  tenant  in  dower, 
-ands-as  it  seems,  a  tenant  by  the  curtesy,  damages  to  the  value 
of  the  waste  done  were  recoverable  at  common  law  (h) ;  and  by 
the  statute  of  Marlebridge,  c.  S4,  it  is  enacted,  that  farmers, 
that  is,  tenants  for  life  or  years  (t),  shall  not  make  waste,  &c. 
without  special  licence,  which  thing  if  they  do,  and  thereof  be 
competed,  they  shall  yield  full  damages.  By  the  statute  of 
Gloiicester,  c.  5,  he  who  shall  be  attainted  of  waste,  shall  lose 
the  thing  wasted;  and . moreover,  shaU  recompence  thrice  so 
much  as  the  waste  shall  be  taxed  at.  Under  this  statute,  it  is 
said,  that  the  plaintiff  cannot  recover  damages  for  any  waste 
done  pending  the  writ,  {k)  The  treble  damages  alone,  and  not  the 
land,  are  recoverable  when  the  writ  is  brought  in  the  tenuit.  (/) 

If  there  be  two  jointenants  for  Ufe,  or  years,  and  one  of  them 
commits  waste,  this  is  the  waste  of  both,  as  to  the  place  wasted; 
but  the  treble  damages  shaU  be  recovered  against  him  only  who 
did  the  waste,  (m)  The  heir  cannot  recover  damages  for  waste 
done  in  the  time  of  his  ancestor  (n) ;  and  if  the  ancestor  obtain 


In  wiste. 


(«)  Colt  v.  Bp.  of  Ii€h6eld,  HoIk 
H.  ▼.  Bp.  o#  Worcester,  V tngh.  5S ; 
bat  tee  Br.  Ab.  Br.  Al.  Ev.  14,  where 
it  h  nid,  thnt  the  plnintiff  may  have  a 
writ  Id  the  bishop  awarded,  and  abo  a 
writof iD^puryforthedaauiget.'  S«jrer 


(h)  Wati.  aer..Law,  »i. 
«  CO  St -H.  d,  f7.  Wati.  aer.  Law. 

(d}»lBMwaL'lS9. 
(^BaiwcPecMB|6Rcp.56,a.  Con. 


Dig.Dam.  (A.S.)  Wats.  Oer.  Law,  f^. 

(/)  Roll  ▼.  Osbom,  Hob.  SS. 

(g)  Sayer  on  Dam.  S8. 

(k)  t  Inst.  SOD.  S<>e  enle,  p.  110,  as 
to  waste,  at  common  hiw. 

(0  t  Inst.  145. 

(ky  Foljambe's  ease^  5  Rep.  115,  b. 
t  Inat. a04.  But aeeBr^  Ab.  Dam.  45. 
188,  cMifra. 

<0  't  loat.  a04.    See  «U«,  p.  123. 

(m)  t  lost.  SOf . 

(«)  Sl«t.S05. 
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In  wwu.     judgment  for  the  jditce  wasted^  and  dattiagiBS,  and  die  before 

-*     execution  executed,  the  land  shall  descend  to  hb  heir,  and  the 

damages  shall  go  to  his  personal  representative,  (a)  If  the  aunt 
and  the  niece  join,  as  they  may^  in  an  action  of  waste,  for  waste 
done  in  the  time  of  the  sister  of  the  aunt,  the  two  shall  have 
judgment  to  recover  the  phce  wasted,  and  the  aunt  alone  shaU 
have  judgment  to  recover  the  damages.  (6)  So  if  tenant  for  life 
and  he  in  reversion  join  in  a  lease,  and  bring  Waste,  it  is  toid, 
that  the  lessee  for  life  shall  recover  the  place  wasted,  and  he  ia 
reversion  damages,  (c) 

If  the  damages  are  found  under  forty  pence,  judgment  shall 
be  given  for  die  defendant,  (d) 

In  a  writ  of  waste,  the  plaintiff  counts  to  damages,  and  the 
jury  caiinot  give  greater  damages  than  are  laid  in  the  declarai- 

tion.  {e) 

§ 

In  a  writ  of  co-  Before  the  statute  of  Gloucester,  no  damages  were  seeover*- 
nimg9,  aui,  or  able  in  a  writ  of  casinage^  aiel,  or  besateh  butbjr  Aat  statute^ 
*"'**^  c.  1,  damages  are  given.  The  demandant  can  only  recover 
damages  from  the  death  of  his  next  immediate  ancestor,  whose 
heir  he  is ;  and,  therefore,  if  there  be  grandfather,  father,  and 
son,  and  the  grandfather  dies  seised,  and  a  stranger  abates,  and 
the  &ther  dies,  the  son,  in  a  writ  of  aiel,  must  make  title  as  son 
and  heir  to  the  father,  who  was  son  and  heir  to  the  grand- 
father, and  can  only  recover  damages  from  the  deadi  of  the 
father.  (/) 

In  nuper  obiit.       By  the  statutc  of  Gloucestcr,  c.  1,  damages  are,  it  is  said,  re» 
'~"""~~    coverable  in  a  mtper  obUi.  (g) 

In  a  warraniia      In  a  warratUia  charicBj  brought  quia  timet^  in  which  the  plain- 
dwrUB.       tiff  recovers  judgment,  pro  loco  et  tempcfre^  although  he  counts 
to  damages,  yet  they  shall  not  be  given.  (*)    But  damages  are 
recoverable  if  the  land  has  been  lost,  (f) 

(a)  Br.  Ab.  Dam.  177.  (^  alntt  SSS.    But  aee  VSIb.  Ab. 

(»)  t  lost  e05.  Railway,  105.   Br.  Dan.  19.    Br.  Ab.  Dam.  66.    iRoL 

Ab.  Damagat, 81.  Com.  Di|^  Piaiajw,  Ab.  575, 1. 6,  MRtrc. 

(B).  {k)  RoU  ▼.  Oabom,  Hob.  SS.  1  Rol. 

(c)  Co.  LUt  4f ,  a.    AwUt  p.  108.  Ab.  574^  1. 50.    Bol  lee  Br.  Ab.  Daai. 

(<i)  KMf  10  •«  JadgoMBt,"  fm.  183,  and  F.  N.  B.  184  K,  aata  {Sf. 

(«)  Pilfold*s  case,  la  Rap.  117,  b.  (0  1  Rol.  Ab.  M5,  hU    Rail  Vi  €•• 

(/)  t  Inst.  288.  bom,  Hob.  83. 
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In  K curia  cloHdenda^  damages  may  be  recovered,  (a) 

In  a  writ  of  deceit^  to  recover  lands  lost  by  default,  in  conse- 
quence of  Don  siunmonSy  the  plaintiff  recovers  the  mesne  issues, 
1^  way  of  damages.  It  seems,  that  these  issues  should  be  ac- 
cotuited  from  the  time  of  execution  sued  in  the  former  writ  {b\ 
op  to  the  time  of  judgment  given  in  the  writ  of  deceit,  (c) 


In  a  euria  f/oit- 
denda: 

In  dieeit. 


(«)  Br*  At,  Dam.  118. 

[b)  1  Rol.  Ah.  6tS,  L  SI,  But  in 
Rift  Ent  St4y  b.  it  is  Itoiq  the  time  of 
jodgOMBt  gif en ;  io  Booth,  t5t. 


(c)  1  Rol.  Ah.  6f3,  L  S5 ;  ifiudn  np 
to  the  time  of  verdict  or  writ  of  inquiry 
iwarded. 
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Cotu  finr  dc-  It  has  been  shewn^  that  at  common  law  no  damages  were  re* 
°"°^*'^^  coverable  in  real  actionsi  with  the  exception  of  an  assise  of  notel 
disseuinf  in  which  damages  were  awarded  against  the  disseisor, 
and  of  an  action  of  waste  against  guardian  in  chivalry/ tenant  in 
dower,  and,  as  it  seems,  against  tenant  by  the  curtesy,  (a)  At 
common  law,  therefore,  no  costs  were  recoTerable  in  general, 
in  real  actions ;  for  though,  before  the  statute  of  Gloucester,  it 
is  said  to  have  been  usual  to  include  and  consider  the  costs  in 
the  damages  (&) :  yet  when  no  damages  were  recoverable,  no 
costs  could  be  given. 

The  first  statute  by  which  costs  were  given,  is  the  statute  of 
Marlebridge,  5Z  Hen.  6,  c.  6,  which  enacts,  that  the  tenant  in  a 
writ  of  right  of  ward,  shall,  in  the  case  therein  mentioned,  re- 
cover his  damages  and  costs ;  but  this  enactment  only  applying 
to  a  feofiee  of  land  held  by  knight's  service,  has  become  oteolete 
by  the  abolition  of  the  military  tenures,  (e) 

The  next  statute  which  gave  costs,  is  the  statute  of  Glou- 
cester, 6  Ed.  1,  c.  1,  the  same  statute  which,  as  it  has  been  seen, 
gave  damages  in  many  real  actions.  By  that  statute,  it  is  en« 
acted,  that  whereas,  before  time,  damages  were  not  taxed,  but  to 
the  value  of  the  issues  of  the  land,  it  is  provided,  that  the  de- 
mandant may  recover  against  the  tenant  the  costs  of  his  writ 
purchased,  together  with  his  damages  aforesaid ;  and  that  this 
act  shall  hold  place  in  all  cases  where  the  party  is  to  recover 
damages.  The  costs  of  the  writ  extend  to  all  the  legal  costs  of 
the  suit,  (d) 

Where  a  writ  abates  by  the  act  of  God,  and  a  new  writ  is 
purchased  by  journeys  accotmts,  the  plaintiff  may  recover  die 
costs  of  the  first  writ,  and  the  proceedings  thereon ;  but  it  is 
otherwise  if  the  first  writ  abates  by  the  default  of  the  jdain- 
tiff.(e) 


(a)  See  tmU,  pp.  SlS,  317.  (tf)  S  lost  SS8.    WithiBi  ▼.  HUI,  f 

(»)  Gilb.  Hilt.  C.  B.  U6.  S  BU  Com.  Will.  91. 

399.    1  Hull,  on  Costi,  t'.  -  (e)  S  Imt  tSS.    Br.  Ab,  Goets,  15. 
(e)  1  Hnll.  on  Costs,  S. 
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The  role  laid  d<ywn  in  Pilfold's  caseCa),  that  the  statute  of 
Gloiioesler  only  gires  costs  where  the  plaintiff  could  recover 
damages  blsfoie,  or  by  that  act  {p\  although  it  has  been  ques- 
tioned in  some  cases  {e\  seems  to  remain  unshaken  in  its  applic- 
atknittb  tiBal  actions.  Costs,  therefore,  are  nerer  givto  in  any 
real  action,  in  which  damages  were  not  recoverable  either  before' 
or  by  virtue  of  the  statute  of  Gloucester,  c.  1,  or  in  which  costs 
are  not  expressly  given  by  some  subsequent  statute.  Thus  it 
has  been  held,  that  no  costs  are  recoverable  in  a  writ  of  right, 
and,  consequently,  the  tenant  cannot  have  any  costs  on  a  judg- 
ment, as  in  case  of  a  nonsuit  in  that  acdon.  {d)  So  in  a  quare 
impedU,  no  costs  can  be  recovered,  for  damages  are  given  in  that 
action  by  a  statute  subsequent  to  the  statute  of  Gloucester  (e) ; 
nor  in  9,fannedon{f)i  nor  in  a  quod  permittat(g);  nor  in  a 
writ  of  partition.  (A) 

It  haa  been  determined  in  a  recent  case,  that  costs,  in  inter- 
kicittory  proceedings,  as  on  applications  to  amend,  which  rest  in 
die  discretion  of  the  court,  may  be  allowed  in  real  actions,  in 
wludi  no  costs  are  recoverable  on  final  judgment,  (t ) 

In  those  real  actions  in  which  damages  are  recoverable,  if  the 
tenant  vouches,  and  the  vouchee  enters  into  the  warranty  and 
loses,  as  the  damages  are  recoverable  against  the  vouchee,  or 
tenant  by  receit  {k),  it  should  seem,  that  he  would  also  be  liable 
to  pay  costs,  where  costs  are  recoverable  against  the  tenant 

Damages  being  given  by  the  statute  of  Merton,  in  a  writ  of 
dower  unde  mhU  habet,  when  the  husband  dies  seised,  costs  are 
Ekewise  recoverable,  in  that  case,  by  virtue  of  tlie  statute  of 
GHoucester,  but  not  in  a  writ  of  right  of  dower.  (I) 


Coits  for  de- 
mandftot^ 


(•)  10  Rep.  116,  a. 
(ft)  As  to  the  aetioBt  in  which  dam- 
an ^veo  by  that  set.    See  rndg^ 
tftle.^DaM^et.*' 

(«)  Withaai  ▼.  Hill,  S  Wilt.  91.  Jack- 
tea  V.  Iflihab.  ef  Caletworth,  1  T.  R.  7f . 
Bat  aee  WilkiiMon  ▼.  Allot,  Cowp.  567. 
TSM<  Pr.  MS,  7th  edit.  1  HoU.  CosU, 
U^ 

(d)  Newman  ▼.  Goodnuui,  t  W.  Bl. 
teas,  1110. 

(0  Pilfbld**  rate,   10  Rep.  116,  a. 
r.  f  6,  a.    Janet  ▼.  Tintney,  W. 
1,434.   SlDtt.S89.  Botwertcate, 
6Rop,  51,  a.    Lonax  ▼.  Bp.  of  Loud. 
139.    Boll.  N.  P.  3SS.    1  Hoi- 


lock't  Cottt,  6. 

(/}  QraTOt  T.  Short,  Cro.  Elii.  616. 
Scot  ▼.  Perry,  t  W.  Bl.  758. 

(g)  Penniddock  ▼.  Clarke,  Cro.  Ella. 
659. 

(A)  See  Annatt  oo  Partition,  and 
S  Vet.  Jon.  569,  ety. 

(0  Denman  ▼.  Boll,  9  Blng»387.  See 
pottf  p.3S4. 

(Ir)  Br.  Ab.  Damaget,  45.  Retcdt,  65. 
ifNl«,p.308. 

(1)  See  ojile,  p.  309.  Hale't  note, 
Co.  Litt.  39,  b.  (4).  1  Br.  Cb.  C.  134. 
S  Vet.  J.  Its ;  and  guArtai  to  the  cottt 
when  the  tenant  pleadt  toui  temps  priat, 
and  ta?  et  Umaelf  from  damaget. 


Iq  dower. 


Of  Real  Actions. 


Costs  for 
demndaztt. 

In  waste. 


In  an  action  of  waste  againat  /guardiaii*  tenant  im  iiffner, 
and,  as  it  seems,  against  tenant  by  the  curtesy,  dnmngtrnwoe 
recoverable  at  conunon  law  (a),  and  treble  damages*  aie  givcD 
b jr  the  statute  of  Gloucester,  c.  5,  in  such  actions ;  costo  tbiie- 
fore  are  recoyerable  by  the  stetute  of  Gloucester,  c.  1 ;  bol 
in  an  action  of  waste,  founded  upon  the  statute  of  Gkraoester, 
c«  5,  by  which  an  action  of  waste  is  given  against  tenant  for 
life  and  years,  with  treUb  damages,  it  seems  that  no  costs 
i^e  recoverable,  the  action  and  damages  being  newly  given  by 
the  statute  of  Gloucester,  c.  5.  (b)  It  nught,  however,  be  con- 
tended, upon  the  prindi^  which  appears  to  have  govemed  the 
courts  in  several  late  ca8es(ir),  that  as  damages  were  recover- 
able by  the  statute  of  Marlbridge,  c.  24v  in  •  prohibition  against 
tensnt  for  life  or  years,  for  waste,  costs  ought  to  be  g^venby 
virtue  of  the  subsequent  stetute  o%Gloucester,  c.  1,  in  sudi 
cases^  althoi^h  the  nature  of  the  remedy  is  now  changed^  a 
writ  of  waste  under  the  statute  of  Gloucester,  c.  5,  having  supers 
seded  the  remedy  by  prohibition ;  nor  are  there  wanting  autho- 
rities to  shew,  that  costs  may  be  awarded  against  a  tenant  fiir 
life  or  years,  who  commits  waste,  (cf) 

By  stetute  8  and  9  W.  3,  c  11,  s.S,  it  is  enacted,  that  in  all 
actions  of  waste,  whqrein  the  single  value  or  damage,  fi>und  by 
the  jury,  shall  not  exceed  the  sum  of  twenty  nobles,  the  plaintiff 
obtaining  judgment,  or  any  award  of  execution,  after  plea  pleaded 
or  demurrer  joined  therein,  shall  likewise  recover  his  eoate  of 
suit ;  and  if  the  plaintiff  shall  become  nonsuit,  or  suffer  «  dis- 
continuance, or  a  verdict  shall  pass  against  him,  the  defendant 
shall  recover  his  costs,  and  have  execution  for  the  same  by 
capias  ad  satisfaciendum,  fieri  facias^  or  elegit. 

Whenever  a  statute,  subsequent  to  that  of  Gloucester,  in- 
creases the  damages  to  the  double,  or  treble  vidu^  in  a  4»8e 
where  damages  were  recoverable  at  common  law,  the  demandant 
in  an  action  on  such  stetute,  shall  not  only  recover  the  dotdble 
or  treble  damages,  but  also  double  or  treble  costo;  and  this 
notwithstanding  the  statute  increasing  the  damageis^  makes  no 
mention  of  costs,  (e)    Thus  in  an  action  of  waste  against  tenant 


(•)  See  onto,  p,  517. 

(6)  2  Init.  289.  PUfold's  caae,  10 
Rep.  116,  b.  Keilw.  S6»a«.  North  v. 
Wingete,  Cro.  Car.  5eo.  1  Hall,  on 
Costs,  5, 6,  300. 


(e)  JecksMi  v.  IiihabittuitB  of  Cales- 
ffortli,  1  T,  Ri,  7S;  sad  seo  mte,  p* 
SSI. 

{d)  d^H.  5, 13,  a.  Br^  Ab.  Watte,  7t. 

(e)  S  HnU.  OB  Costs,  4179.  %  Inst  S89* 
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b  doww,  and,  u  it  seeuifi  agaiiiftl  tenant  by  the  curtesy,  treble 
eoiti  wMj  be  ceeoTeredi  beeause  single  damages  were  given  at 
coMOMRi  hm^  and  treUe  damages  added  by  the  statute  of  Olou- 
eester,  c.  5.  (a) 

it  is  laid  do^tm  as  a  mie  in  Pilfold's  case,  that  in  all  cases 
vkeve  a  van  sbatt  recoy^  damages,  he  shall  recover  costs,  which 
is  neant  of  aH  eases,  where  he  shall  recover  damages,  either  be* 
flMPe  Aa  said  act  of  6  Ed.  1,  or  fty  ihe  said  act.  {b)  It  has 
been  aheady  diewa  in  what  actions  damages  are  recoverable  by 
that  statute,  (c)  Costs  therefore  may  be  recovered  in  assise  of 
novel  disseisin,  or  of  mortd*aneestor,  in  a  writ  of  entry  star 
dfaactam,  and  in  other  writs  of  enlry  against  an  intruder  (<f), 
disseisor,  abator,  or  other  wrong  doer  hhnsdf.  So  according 
to  Sir  Edward  Coke,  costs  are  recoveraUein  a  mtper  obiit.  So 
in  ft  writ  otaiel,  iesmel,  or  cosinage. 

So  in  those  writs  hi  which  damages  were  recoverable  at  common 
bw,  asiniitfam/,  in  murantia  ckarUs  alter  a  loss («),  in  a  writ 
rfBWflne(/),  in  a  writ  of  ward,  and  in  a  earMi  daudenda,  costs 
aie  aiio  seooverable.(g) 

In  a  real  action,  if  the  jury  give  damages  and  costs  where  no 
eoBts  are  recoverable,  and  judgm^it  is  entered  mdlo  habko  re- 
spniu  of  the  costs,  and  the  eoart  awards  that  the  demandant 
shall  recover  his  damages,  this  special  entry  without  any  releaae 
of  the  costs  will  help  the  error.  (A) 


Costs  for  de- 
mandant. 


In  other  ac- 
tions. 


In  those  lesl  actions,  in  which  costs  are  recoverable  against  Coats  for  tenant. 
die  tenant,  the  latter,  if  he  has  a  verdict  given  for  him,  or  the 
demandant  is  nonsuited,  is  entitled  to  costs  by  statute  4  Jac.  1, 

The  6  and  9  W.  S,  c.  11,  s.  S,  which  gives  costs  to  a  tenant 
who  recov^s  judgment  on  4emurTer,  does  not  extend  to  those 
aodons  in  fdiich  costs  are  not  recoveraUe  in  case  of  verdict,  nor  to 
give  the  tenant  costs  in  cases  m  which  the  deniandant  could  not 
have  recovered  dienu  (Jfc)    Thus  when  judgment  was  given  for 


(«)  1  Hon.  on  Coiti,  soi. 

ik)  to  Rep.  it^,  a. 

(c)  AwU,  Mile  «  Jhrnt^gm" 

(^  S  liitt..SS9. 

(c>  8w  TbDfMM  V.  Bligii,  5  Le? .  3S1. 

(/)  litt.  a.  X4S. 

(g)  AnU,  p.  319.    - 


(A)  Gnnge  ▼.  Denny,  3  Baltt  174. 
Bac  Ab*  £nor,  (K). 

(t)  1  Hall.  Coats,  300 ;  Inil  soo  1 
BrowiiL  S8»  S9,  where  it  ia  said,  that  on 
a  QOBMiit  in  aiaiie,  the  coart  refined 
eoata;  batgiMre. 

(JO  1  HiiHoch?8  Coats,  145, 146. 
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3^4  Of  Real  Aetums. 

Costs  for  tenant,  the  tenant  on  demurrer,  in  formedon  in  the  r«nainder|  the  courts 
'■         held  that  no  costs  should  be  allowed,  (a)    So  a  defendant  ob- 
taining judgment  on  a. demurrer  in  gptare  impedit^  is  not  oititled 
to  costs.  (6) 

If  the  demandant  in  a  real  action,  in  which  properly  no  costs 
are  payable,  applies  to  the  court  for  leave  to  discontinue,  costs 
may  be  given.  Thus  mformedon  the  demandant  moved  to  dis- 
continue on  payment  of  costs,  but  for  the  tenant  it  was  alleged  that 
two  ejectments  had  been  brought  for  the  same  premises^  which 
were  dropped,  after  the  landlord  had  entered  into  the  common 
rule,  and  it  was  desired  that  the  costs  of  those  ejectments  might 
also  be  paid  before  leave  was  granted  to  discontinue  the  action, 
but  the  court  refused  to  tack  these  costs  to  the  present  motion, 
leaving  the  .parties  to  their  ordinary  remedy,  and  made  the  rule 
absolute,  (c)  This  case  is  differently  reported  in  Wilson  (d^v 
where  it  is  said,  that  on  motion  for  leave  to  discontinue,  beoause 
of  some  mistake  in  setting  out  the  estate  tail  in  the  writ,  the 
court  thought  that  the  plahitiff,  as  he  was  asking  a  favour,  ought 
to  pay  the  costs  of  an  ejectment,  brought  for  the  same  lands  by 
the  plaintiff,  as  well  as  those  of  the'formedant  which  was  con- 
sented to  by  the  plaintifl&,  on  being  permitted  to  amend  all  the 
proc^dings  in  the  farmedan,  and  that  he  had  leave  to  amend 
accordingly. 

Cosu  in  error.  By  statute  8  Hen.  7,  c  10,  if  any  tenant  or  tenants  sue,  be- 
■""■■"""  fore  execution  had,  any  writ  of  error  to  reverse  a  judgment,  in 
delay  of  execution,  if  such  judgment  be  aiBrmed,  or  the  writ  of 
error  be  discontinued,  or  the  person  who  siies  the  writ  of  error 
be  nonsuited,  the  person  against  whom  it  is  brought  shall  re- 
cover hb  costs  and  damage  forhisdelay,  a^&d  wrongftd  vexation 
in  the  same.  Under  this  statute,  costs  and  damages  are  recover- 
able in  a  writ  of  error,  although  none  were  recoverable  in  the 
original  action,  {e)  Thus  in  a  quare  impedit,  no  costs  can  be 
given,  but  in  error  in  guare  impedit^  the  defendant  is  entitled 
both  to  damages  and  costs  (/),  and  so  in  error  on  a  quod  per" 

(«)  Miller  ? .  Seagnve,  Cases  Pr.  C.        (<0  «  ^'^  «0^'  -^"^^  P*  3«1. 
p.  f  5,   '  (e)  1  Hnlloek's  CosU,  S87. 

(6)  Thralc  7.  Bp.  of  Lond.  1  H.  BI.  (/)  Henslow  t.  Bp.  of  S«niin,  Dyer, 

530 ;  oTerrnling  Aooo.  Oses  in  Pri  C.  76,  b.    Gilb.  H.  C  P.  STS.  Anon.  Od. 

p.  4,  Car.  145.  E.  of  Pembroke  ▼.  Bostock, 

(e)  Scot  V.  Perry,  t  W.  Bl.  758.  Cro.  Car.  1V4.    See  %  Str.  931. 
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mUiai.  (a)  So  where  a  judgment  informedan  was  affirmed  upon   Costs  in  error. 
enrory  it  was  resolved,  that  as  the  words  of  the  stat  8  Hen.  7,    — — 
c.  10,  are  general,  and  do  not  mention  any  particular  action,  the 
defendant  in  error  should  have  costs  and  damages  for  the  delay 
of  execution,  although  in  the  first  action  no  costs  or  damages 
were  recoverable.  (6) 
•  ■      '  . 

.  (c)  Pttuuddock  ▼.  Claik«,Cro.  Elk.  146.  T.IUTmond,  194.  1  Keilw.809, 

134,  659.  914,  S.  C.    The  latter  cases  however 

(6)  Graves  v.  Short,  Cro.  Elis.  616,  appear  to  be  overmled  by  Ferguson  ▼. 

hat  aee^fimith  ▼.  South,  Cro.  Car.  4«5,  ^awliosoD,  S  Str.  1064,  see  1  Hal.  Costs, 

mim,  and  see  Wiime  ▼.  Uoyd,  l  Lev.  S89.    Tidd's  Pr.  1S29,  (7th  edit.}. 
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Of  Ju^ment 

In  general.  JuDGHENTs  are  either  interlocutory  or  finali  but  there  ap* 
"— ""—  pears  to  be  only  one  real  Mioht  in  which  an  mterloeutorj 
judgment  is  given,  yh*  in  a  writ  of  partition.  There  the  inter- 
locutory judgnent  is  qmod  pa^iiiojlai,  and  the  inal^idgBMai* 
quod  partiHo  pnedicta  finka  ei  HaUUs  in  perpeiman  UmM^ 
iur.  (a)  In  other  real  actions  the  judgment,  whether  upon  de- 
fault, demurrer,  .confession,  or  verdict,  is  final,  because  the  thing 
demanded  is  certain*  In  actions  for  the  recovery  of  land  merely, 
as  a  writ  of  right  or  formedon^  the  demandant  on  obtaining  a 
judgment,  whether  by  defiiult,  &c«  or  by  verdict,  is  entided  to 
take  out  execution  without  any  further  proceeding ;  but  there 
are  other  real  or  rather  mixed  actions,  for  the  recovery  of  land 
and  damages  also,  in  which  upon  defisiult,  confession,  &c  it  is 
necessary  to  have  a  writ  of  inquiry  in  order  to  ascertain  the 
damages.  Thus  upon  a  judgment  by  naif/  dSei^  in  an  action 
of  waste,  a  writ  of  inquiry  may  issue  to  inquire  of  the  damages, 
but  if  the  demandant  will  release  (i)  the  damages,  he  may.have 
execution  immediately,  (c)  In  such  real  actions  as  have  had 
damages  superadded  to  them  by  statute,  as  dower  and  quare 
impeditt  the  judgments  for  the  recovery  of  the  tenements,  and 
of  the  damages,  are  to  be  regarded  as  distinct,  (d)  Therefore 
when  a  woman  recovered  in  dower  by  default,  and  had  a  writ  to 
inquire  of  the  damages,  and  error  was  brought,  and  pending  the 
writ  of  error  die  tenant  in  the  first  action  died,  and  the  judg- 
ment was  affirmed,  and  execution  of  tiie  lands,  and  a  sci*fa. 
was  issued  against  the  heir  to  shew  cause,  why  the  demandant 
should  not  have  damages,  the  court  held  that  no  damages 
shoidd  be  recovered,  for  the  judgment  at  the  time  of  the  tenant's 
death  was  wholly  complete,  as  to  the  land,  but  not  as  to  the 
damages ;  that  the  judgment  to  recover  the  land,  and  to  recover 

(a)  Co.  Litt  1S7,  b.  when  tiiere  mutt  be  a  writ  of  faiqiiiiy  to 

(b)  See  more  as  to  releasing  the  dam-  inquire  of  tbe  waste  done,  by  WesCm. 
ages,  oate,  p.  308.  S,  c  14,  oafo,  p.  154. 

(c)  Topping  (or  T^pin)  t.   Kbig,  (d)  Br.  Ab.  Jndgm.  ISS,  Qtunrc  <Mp. 
Winch,  5.  Hatt.^  44,  8;  C,  bat  it  is  ISt. 

\    otherwise  OB  a  defiinit  at  the  dJiMvas^ 
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ihe  damageft  aie  two  distinct  judgments;  and  that  when  the     in  general. 


died  befisre  judpnent  given  for  the  damagee,  the  fi»m^ 
remained  a  judgment  at  eommcm  law.  (a) 

In  some  leal  actions,  Ae  demandant  cannot  have  judgment 
by  ifAvk,  unless  the  points  of  the  writ,  (that  is  the  whole  of  his 
ease  necessary  to  be  prored  in  that  qpeeiesof  action,)  are  in- 
quired into.  This  occurs  whenever  an  assise  of  novel  disseisin 
or  marUl^mmseHor  is  taken  by  default.  In  the  former  action  the 
iMognitors  or  jury  are  bound  to  inquire  into  the  points  of  Ihe 
writ,  VB.  &e  seisin  of  the  fdainiifl^  and  his  disseisin  by  die  de- 
fendaBt(i);  and  in  the  latter,  into  the  three  usual  points;  firsts 
whether  the  ancestor  was  seised  in  fee  the  day  of  his  death; 
seoondly^  whether  he  died  within  fifty  years  next  befiure  the 
teste  of  the  writ;  and  thirdly,  whether  the  demandant  is  next  heir 
tehini.(e) 

When  several  defendants  sever  in  pleading,  or  when  one  su& 
Sen  judgment  to  go  by  de&ult,  or  confesses  the  action,  and  the 
odMT  pleads,  th^re  is  a  distinction  between  personal  and  leai 
aetima.  In  a  personal  action,  if  one  defendant  pleads  a  plea 
whieh  goes  to  the  whole  action,  anoth^  defendant  may  take 
adTantage  of  such  plea;  but  in  a  real  actiim  it  is  otherwise,  for 
ev«Ey  tenant  may  lose  his  part  of  the  lands,  {d)  Thus  in  dower 
if  one  pleads  a  bar  wiiich  goes  to  the  whole,  and  the  otiier  says 
that  he  is,  and  always  has  been  ready  to  render  dower^  the  de- 
mamlant  may  recover  immediately  against  tiie  latter^  and  shall 
not  be  oompeHed  to  watt  the  trial  of  the  first  issue,  (e)  So  in 
fanmedfm  against  t^ro,  if  one  pleads  bastardy,  and  the  other  con- 
feasca  the  action,  the  demandaM  may  have  judgment  for  a 
nK»ety(/);  but  it  seems  that  the  demandant  should  pray  his 
judgment  immediately,  and  not  wait  till  the  issue  jcmied  by  the 
otber  defendants  is  tried,  {g)  Where  one  of  several  tenants  suf- 
fera  judgment  l^  de&ult,  yet  until  the  process  is  determined 
the  other  tenants,  tiie  demandant  cannot,  it  is  said^ 


(a)  Al— ij  V.  lUbtrti,  1  8id.  ISS.     A^  aOS,  1. 35,  cmIts,  mnI  Dyer,  6, «. 
1  KaUe,  Sff.  1  L«v.  58,  S.  C.  Specof s        (/)  Br.  Ab.  Trial,  37.  Ja(%meiit,  fS, 


S  Ba^.  58»  b.  59^  ».    S  Sauml.     98;  Go.  Ult.  It5,  b.   Doctr.  Plic.  64, 

\m%  ne,  2  RqL  Ab.  10$,  1.  40^  and 
(»)  nte  mU»,  pu  30«..Bootii,  74.  Jmk.  Cent  tU  tbat  if  Uie  plea  of  tfce 

(f)  FMi  flrti,  p.  804.  S  loal.  399.  other  tenant  goes  to  the  whole,  the  da- 

(lO  Co.  Utt  lt5»  b.    Br.  Ab.  Bar-     mandant  cannot  hate  execatkia. 

(jg)  Br.  Ab.  Jndgn.  38.  Doctr.  Plac. 
(e)  Br.  Ab.  IVial,  $7,  bat  aee  f  Rok     64,  bnf  see  Co.  litt.  125,  b. 
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In  gemrg].  ^y^  judgment  agafaist  the  tehaht,  who  has  made  de&ult  or  coo- 
'fessed  the  action,  becauae  another  tenant  may  perhaps  appear 
and  take  the  entire  tenancy  upon  himself,  (a) 

In  the  above  cases,  the  demandant  aflter  signing  judgment 
may  immediately'  issue  execution,  but  there  are  other  cases  in 
whidi,  although  he  is  entitled  to' judgment  immediately,  it  is  yet 
with  a[  cesset  exectdio^  until  the  trial  of  the  issues  joined  with 
another  defendant.  Thus  in  a  quare  impedit,  where  the  ordi- 
nary disclaims  or  pleads  he  dkturba  pas^  the  plaintiff  is  caitided,  as 
against  him,  to  immediate  judgment  and  a  writ  may  l)e  awarded 
to  the  bishop,  with  a  cessei  ewecutw,  until  the  plea  between  the 
plaintiff  and  the  other  defendant  is  determined,  (b) 

In  some  cases  also  a  sole  tenant  may  plead-  a  plea  which  shaH 
entitle  the  demandant  to  judgment  immediately,  as  where  in 
dower  unde  nihil  habet,  the  tenant  pleads  that  he  has  been  at  aU 
times  ready  to  render  dower,  in-  this  case  the  demandant  is 
entitied  to  judgment  immediately  (c) ;  and  so  if  in  a  curia  clam- 
denda,  the  defendant  plead  9ufficieni  inelomre,'  in  warrantia 
charta,  nieni  implede;  in  awrit  of  mesne,  not  diHrained  in  Hi 
•default,  or  in  admeoMtremeni  of  pasture,  ne-surchargapai:  in 
these  cases  the  plaintiff  is  immediately  entitied  to  judgment.  (^ 

In  what  cases  it  is  necessary  to  issue  a  petit  cape  before  judg- 
ment can  be  signed,  has  been  already  stated,  {e) 

The  judgment  for  the  demandant  in  a  praecipe  quod  reddest 
in  which  land  is  demanded,  is  in  general,  that  he  recover  seisin 
of  the  land,  &c.  and  his  damiages,  where  damages  are  given  by 
some  particular  statute.  The  form  of  the  judgment  in  those 
real  actions,  in  which  there  is  any  peculiarity,  is  more  particularly 
stated  in  tiie  foUowmg  pages. 

'  The  effect  of  a  judgment  in  a  real  action,  is  not  to  vest  the 
freehold  in  tiie  demandant  until  execution,  and  this  holds  with 
regard  to  conunon  recoveries,  upon  which  before  execution 
sued  no  use  can  arise  (/) ;  but  when  the  execution  is  executed^ 
it  relates  back  to  the  time  of  the  judgment,  (g) 

But,  though  the  judgmisnt  in  a  real  action  has  not  alone  the 

(a)  Br.  Ab.  Gr.  Gape,  1. 4«te,p*  1^*  (/)  Shelkjr's  caie,  1  Rep.  106,  b. 

(6)  t  Rol.  Ab.  109, 1.  dS,  1  Brownl.  Moor,  141,  S.  C.    Jeak;  Cent.  t49.  t 

158,  ntte,  p.  iS%,  and  poti,  in  title  *<Ex-  Intt.  SSS.    Watk.  on  Detc.  IS  (mU)^ 

ecbtiota."  and  lee  «tfe,  p.'fSO,  and  ^Mi,  in  title 

(c)  Amte,  p.  St4.  ^  Esecatiott." 

(d)  Heath's  masimi,  57.  (g)  Hawkins  v.  Kenp,  5  East,  444, 

(e)  See  tmU,  p.  S8«.  and  see  Iittingaton1»  caae,  T  Rep.  38,  a. 
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'eflbct  of  tnunferring '  the  fredbold,  yet  if  land  be  recovered 
•agakwtoiie  jointenanl^  who  dies  b^bre  exeeuttOn^  the' suitor 
than  not  EToid'this  Teooveryi  for  the  moiety  is  bound  by  it.  (a) 

The  judgment  ensues  the  nature  of  the  thing  de»iahdedf  and 
•therefore  in  a  real  action  brought  by  one  jointenant,  he  c«mot, 
as  it  seems,  have  judgment  to  hold  the  land  in  severalty  (&X  nor 
can  one  of  two  ooparc^iers  have  judgment  to  hold  his  moiety 
in  severalty,  (c) 

Where  lands  are  recovered/ upon  which  improvements  have 
been  made,  if  the  recovery  be  against  a  wrong-doer,  such  im- 
provements will  belong  to'  the  demandant,  (d)  So  if  a  man  has 
a  title  to  a  farmedan  in  reverter'  of  an'  acre  of  land,  aod  the 
tenant  in  tail  builds  a  house  upon  the  land,  and  dies  without  issue, 
die  donor  may,  as  it  seems,  demand  so  much  land ;  and  under 
such  demand  may  recover  the  messuage,  (e)  •  And  in  dower,  if 
the  heir,  by  his  industry,  converts  marsh  into  meadow,  the  wife 
wiB|  it  is  said,  be  entided  to  dower,  according  to  the  imjproved 
value ;  and  so  if  the  heir  improves  by  building.  (/)  Whether  the 
w^  is  entitled  to  improvements  made  by  the  feofiee  of  the 
husband,  has  been  doubted  (g) ;  but  it  is  said,  that  if  the  feof- 
fise  builds  and  takes  down  the  building  in  the  lifetime  of  the 
husband,  the  wife  is  only  entitled  to  dower  of  the  land  as  it  was 
in  the  seisin  of  her  husband.  (A)     . 


Ihgeiittnl. 


The  judgment  for  the  demandant  in  a  writ  of  right  is,  that  he 
recover  his  seisin,  against  the  tenant,  of  the  tenements,  with  the 
iqppurtenances,  to  hold  to  him  and  his  heirs,  quit  of  the  tenant 
and  his  heirs  for  ever  (i);  for  the  tenant,  that  the  demandant 
take  nothing  by  his  writ,  but  be  in  mercy  for  his.  false  claim, 
and  that  the  tenant  go  thereof  without  day ;  and  also,  that  the 
tenant  hold  the  tenements,  with  the  appurtenances,  to  him  and 
his  heirs,  quit  of  the  demandant  and  his  heirs,  (i) 


(«)  Go.  litt  185»  a. 
(h)  Moiricc^seaM,  6  Rep.  IS,  m ;  Co. 
187,  a.  Uot  see  Br.  Ab.  Jointeo. 
iS. 
(c)  Cob  Litt  tsr,  b.  Br.  Ab.  Jadgm. 

(d^  PmUm,  t.  SfS.  8m  Dyer,  47,  a. 

(f)  Pir  Ibiir  JiMticet  against  three, 
Q]per,47,  a.  8ee  OoodtiUe,^.  Cheit^?. 
4ftfr,  1  Bqit.  144^  145. 


(/)Co.IittSf,a;  bat  u  ts  the  lat- 
ter point,  tee  PL  Qoer.  46.  Perk.  •• 
SS8,  cofwrs. 

(f  )  Co.  litt.  Sf ,  a.  D.  (8).  Park  on 
Dower,  957. 

(h)  Fita.  Ab.  Dower,  ^9^  Vovcfaer, 
188.    Hale's  note,  Co.  li^.  SS,  a  (8). 

(0  T^sien  ▼.  Clarke^  3  Wils.  563. 

Ik)  %  Town.  Juilgnu  >  lt5<  Go.  Litt. 
S95,  b. 


In  writ  of 
right. 
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330 


Of  Be0l  AcHong. 


In  wiititf  right.      hk  same  caseii  die  judgmort  ib  a  writ  of  rig^t  ii31  be  a  final 
'  bar  te»  the  paorty  agaiiiBt  wheiBi  it  is  given,  so  at  to  pradude  Um 

froni  Tecovering  tfie  hnds-in  another  writ  of  xigfait}  or  in  bmkj 
other  actioii.  On  diia  acooont,  such  judgment  is  called  a  final 
judgment  The  rule  laid  down  by  Fitsherber^  J.  is,  Aat  judg- 
ment final  shall  not  be  given  in  a  writ  of  right,  but  after  the 
mise  joined,  (a)  However,  if  the  mise  be  joined  upon  the  mere 
right,  although  the  verdict  of  the  grand  assise  be  given  upon 
another  point,  jet  the  judgment  shall  be  final,  as  it  shaH  also  be 
if  the  tenant^  after  the  mise  jmned,  make  definil^  or  confess  the 
action ;  or  if  the  demandant  be  nonsuit,  (i) 

The  tenant  in  a  writ  of  right  may  have  judgment  as  in  case 
of  a  nonsuit;  but  cannot  have  costs,  (e) 


Incenaint* 


In  qudjvn. 


The  judgment  in  cessavit,  on  default  of  the  tenant,  is,  that  the 
demandant  recover  seisin  of  the  land,  with  the  appurtenances ; 
but  if  the  tenant  tenders  the  arrearages,  and  finds  sureties^  as 
the  court  directs,  the  judgment  is,  that  if  the  tenant  afterwards 
cease,  the  land  shall  incur  and  remain  to  the  demandant  and  his 
heirs,  to  hold  in  place  of  the  services  for  ever,  (d) 


In  a  writ  of  quo  jure,  the  judgment  for  the  plaintiff  is,  that  he 
hold  the  lands  to  him  and  his  heirs  quit  of  the  common  claimed 
by  the  defendant,  (fi) 


JnneiffftuU 


The  judgment  in  a  wntofne  w^uste  vexes  is,  that  the  plaintiff 
hold  to  him  and  his  heirs  the  lands,  &c«  of  the  defendant  and  his 
heirsi  by  the  servii^,  &c  (as  the  plaintiff  alleges  them,)  quit  and 
discharged  of  the  ren^  &c.  (or  services  encroached).  (/) 


In  a  writof  There  are  two  diffinrent  judgments  in  a  writ  of  mesne;  1st, 
at  common  law,  for  the  plaintiff  to.  recover  his  acquittal,  and,  if 
damnified,  his  damages  and  costs ;  and,  2dly,  under  the  statute  of 


(«)f6H.8,8. 

Ik)  Co.  lilt  f95,  b.  Heme  v. 
Inm,  1  Bulitr.  I6i ;  admitted  ia  Cbet- 
hamr.Sleigli,  Garth.  47;  bnt  weFea- 
nra^  OM,  a  Rep.  85,  b.  WheaaiMlif 
cqw  omt  lanie  belbre  jodfrneat^  see  l 
Balstr.  161,  mt$f  p.  sas.- 

(c)  Newman  v.Goodmaa,  s  W.  Black. 


109S,  1110-.  AlmgW  T.  PlenoB,  1  Bee. 
aod  Pol.  lOS. 

(lO  Rvt.  Eat.  lit,  a.  f  bat  SSS. 
Keilw.  75,  b.    S  Town.  Jodgnu  37. 

(f)  Baat.  Eat.  5S»,  b. 

(/)  Sae  tbefonn  of  Jodgaientonade- 
partare  in  deapite  of  tbe  eoort.  Baat. 
Eat.  497,  b. 
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Wi«tiMnlnff(gi)^te  Imm^  ajbwpwlgft  of  tfw  Hn8iialbj»  eidutr  te    in  %  writ  of 
not  lypearing  at  the  grand  distress,  or  afte>  aaqaittat  gecwegeja 
o»  >  iliiliiHfqi  md  0e§ukHmdmi^  agaimt  the  same  mosbp*  (*) 


The  judgment  for  the  plaintiff  in  a  quod  permittat^  varies  ac- 
cording to  the  nature  of  the  injury ;  and  in  effect  is,  that  the 
nuisance  complained  of  he  abated,  or  the  hindrance  removed,  and 
that  the  plaintiff  recover  Iiis  damages.  Thus  in  a  quod permHtaif 
fer  not  permitting  the  plaintiff  to  have  a  free  passage  over  a  water, 
the  judgment  is,  that  he  have  his  free  passage  aforesaid,  (c) 


The  judgmeiit  in  doirtr  fear  the  demandant  ifi»  that  Ae  lacever 
of  the  thifd  part  of  the  tenemyi  ts^  ftc*;  and  also  damages 
•ad  cofts,  in  cases  witfuD  tile  statute  of  Mertak(<i)  The  judg- 
ment is,  in  general,  to  recover  seisin  of  the  tenements  in  demand, 
in  severalty,  by  metes  and  bounds ;  but  where  the  writ  is  brought 
against  one  of  several  tenants  in  common,  it  is  error  to  say  in 
severalty  by  metes  and  boimds.  {e) 

By  the  statute  of  Merton,  c.  I,  the  widow  is  entitled  to  dama- 
ges if  her  husband  die  seised,  from  the  death  of  her  husband 
to  the  day  on  which  she  recovers  seisin ;  and,  therefore,  afte)r 
judgmait  and  award  of  haXh  fae^  mr»  she  may  suggest  upon  the 
foD,  tikat  her  husband  died  seised,  and  have  a  writ  of  inquiry  (y*); 
aad  vtftm  the  return  of  the  inquisition,  there  shall  be  judgment 
that  tike  demandant  recover  the  value  of  the  knda,  and  her 
daiiM^fPiif^Cy)  If  the  cause  proceeds  to  tria^  the  jury  who  try 
the  iesiie,  may  inquire  of  the  val<ie  and  damages  (A) ;  or  the  da- 
■endawt  may  remit  the  value  and  damages*  and  hanre  an  Aoier^ 
Jmeim$  MeUinam,  immediately  •  (s) 

Where  the  tenant  in  a  writ  of  dower  vouches  the  heir  of  the 
barony  whoenters  into  the  warranty  and  pleads  riensper  dt^emit 
the  daoaandant  is  entitled  immediately  t»ft  conditional  judgment 
hefoie  the  issue  of  ms90§$0tiu>t  is  tried ;  but  if  the  wean^tp  IS 


Qk)  Co.  litt  loe, «. 

(•)  ftSit.  Bbt.  5SS,  b.  S  7«viif. 
Jadfai.  IMb  Bateau  cue,  9ll«ip.  9S^^ 

(J)  t  IWaii  JoSlgB.  l^^wBAm^mUif 
p.  309. 

(c)  GMbU  V.  CiT,  1  BnwBl.  IST* 
Ca.IiU«Sf,b. 


(/)  Alswortfa  ▼.  lUbtsts,  1  iMfu  JB. 
1  Keble,  85«  S.  a    (Ml^sXalL  SSftr 

ig)  Htrfey  ▼.  H»f«y,  T.  Say»aS6. 
a  Town.  Jod.  101. 

<fr>  Cbi».  Bi^  Plead.(* Y.  19.\ 

(i)  f  Town.  Jad.  100.  1  Broffs^ 
Bn«^aaa.  %%%fuM^mmu^ki^4muk* 
g«tteds%v«f,  SNli^pbSOIK 


In  quod  T^ 


In  dower. 


S82 


Of  Real  AiAums. 


In  dower. 


In/tfrmtdm. 


Inaniie  of 
nmml  dimtinn* 


denied  by  die  heiri  that  issue  most  be  tried  before  the  demand* 
ant  can  have  her  doWer.  (a) 

The  judgment  in  dower^  where  nothing  certain  is  demanded, 
does  not  entitle  the  demandant,  before  executioui  to  enter  upon 
the  tenements,  or  to  distrain.  She  must  wait  until  the  sheriff 
deliver  to  her  the  third  part  in  certainty.  (6) 

Where  it  appears,  either  from  the  plea  of  the  tenant  (  e)y  or 
on  reoeit  of  the  termor  ((S)^  that  there  is  a  term  in  existence 
prior  to  the  title  of  dower,  a  general  judgment  may  be  entered, 
upon  which  a  special  Aoi.  foe.  sets*  is  awarded,  containing  a 
clause  that  the  termor  shall  not  be  expelled,  (e)  By  this  exe- 
cution, if  there  be  any  rent  reserved  on  the  lease  for  years,  the 
wife  becomes  entitled  to  it ;  the  sheriff  putting  her  into  posses- 
sion of  the  freehold,  without  disturbing^the  termor.'(/)  3ut'  if 
no  rent  be  reserved,  then  judgment  may  be  giv^i  witl|  a  o^lfid 
€weeutio,'dunng  the  teTm.(g)  ^ 


The  judgment  in  a  writ  of  formedan  is,  that  the  demandant 
recover  his  seisin  against  the  tenant,  of  the  tenements  demanded, 
with  the  appurtenances,  {h) 


The  judgment  for  the  plaintiff  in  an  assise  of  navel  diaeiein  (i) 
is,  that  he  recover  his  seisin  of  the  lands  or  office,  which  he  de- 
mands, together  with  his  damages  and  costs.  Judgment  may  be 
given  by  the  justices  of  assbe  {k) ;  but  if  the  assise  be  a^oumed 
in  bank,  on  account  of  difficulty,  judgment  may  be  given  there.  (Q 
If  the  justices  of  assise  delay  judgment,  a  writ  shall  go  de  pro- 
cedendo  ad  judicium^  and  afterwards,  an  aUcis  and  pbtries^  vd 
coMiom  nobis  signed,  and  if  nothing  is  done,  an  attachment,  (m) 


(«)  Dyer,  SOS,  b.  lit.  Book  of  Jodgni. 
66.  Jenk.  Gont.  176,  c.  5t.  Vnk  on 
]>ower,  S99 ;  ud  lee  in  title  <<  Voneher," 
mitif  p.  trt. 

(6)  Co.  Litt,  34,  b;  andieeimf,  in 
titte  <<  Emcntion,''  as  to  the  mimI  cw- 
aiH9,  in  caie  of  a  tena. 

(c)  Jnle,  p.  Sf  3. 

Id)  AnUf  p.  969. 

(0  Whentiey  ▼.  Beit,  Gro.  Elii.  564. 
Noy,  65,  8.  C 

(/)  1  Kol.  Ab.  678,  L 15.  Co.  litt.  9S, 
a,  Bodoqm  ▼•'  Child,  Com.  Rep.  1S8. 


(g)  1  Rol.  Ab.  678,  L  to ;  or,  m  U 
•eemi,  there  may  be  the  aame  indgneat 
and  eiecntion  as  in '  the  fonner  caie. 
'  Com.  Rep.  188. 

(A)  Rait«  Ent.  367,  b.  1st  Book  of 
Jndgm.  87. 

(0  LiOy's  Rep.  66.  ,    . 

(Ie)F.  N.  B.  S43  F.     Grange  ▼. 
Denny,  3  Babtr.  176. 

(0  Com.  Dig.  Assise,  (B.  36).  Imcm 
▼.  Ficroft,  t  Leon.  41. 

(m)  F.;N.  B.  S4S  D.  F.  Com.  Dig.  M, 
sap. 
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la;  an^  Kssise  of  nuisiniGey  the  plaintiff  may  have  judgment  both    in  anise  of 
to  abate  the  nuisance  and  for  his  damages,  (a)  nuisance. 


In  a  writ  of  entry  9ur  dtsseisin^  the  judgment  for  the  demand- 
ant isy  that  he  recover  4gainst  the  tenant  his  seisin  of  the  tene- 
ments  with  the  appurtenances,  and  in  cases  within  the  statute  of 
GHoucestery  c.  1,  his  damages;  .  And  in  a  writ  of  entry  for  rent, 
that  he  recover,  his  seisin  of  the  rent  with  the  appurtenaiiices.  (b) 
Upon  issue  tried,  the  jury  at  the  trial  of  course  assess  the  dam- 
ages; but  where  judgment  goes  by  default,  a.  writ  of  inquiry 
must  issue  (c) ;  or  the  demandant  must  release  the  damages. 

The  judgment  is,  in  general,  the  same  in  the  other  writs  of 
en^y* 


In  writs  of 
entry. 


The  judgment  for  the  plaintiff  in  a  quareimpedit  is,  that  he  re-  inquarein^tedit. 
cover  his  presentation,  and  have  a  writ  to  the  bishop  to  admit  ■ 
his  clerk,  with  damages,  where  damages  are  recoverable.  At 
OMBmon  law  the  judgment  was  only  that  the  plaintiff  recover  his 
presentation,  and  have  a  writ  to  the  bishop,  and  he  may  there- 
fore if  he  pleases  relinquish  the  damages  given  by  the  stat.  of 
WesL2.{d) 

The  judgment  for  the  plaintiff  is  either  upon  default^  de- 
murrer, by  confession,  or  upon  verdict. 

By  the  statute  of  Marlbridge,  52  Hen.  S,  c.  IS,  the  plaintiff  For  the  plain- 
may  have  judgment  and  a  writ  to  the  bishop  if  the  tenant  do  not  ^^n  de&nlt. 
appear  at  the  return  of  the  grand  distress,  and  it  is  said  not  to 
be  necessary  for  the  plaintiff  to  suggest  a  title  {e\  but  it  is  safer 
to  do  so;  and  if  one  defendant  makes  defaidt,  and  a  writ  to  the 
bishop  issues  for  the  plaintifl^  and  another  defendant  pleads  in 
bar,  and  it  is  found  for  him,  he  also  may  have  a  writ  to  the 
bishop,  and.  the  plaintiff's  and  defendant's  clerks  being  both  ad- 
mitted, instituted,  and  inducted,  shall  try  their  rights  in  trespass, 
ejectment^  or  assise.  (/)  Although  it  is  not  given  by  the  statute 


(f).  B«ten*a  caae,  9, Rep.  55,  a. 

(5)  Svt.  Eot.   tSl,  a*    2  Towna. 

(c>  FSIfold'a  cate,  10  Rap.  117,  a. 
SMt.  Eat.  fSl,  a ;  and  aee  tiUe  '<  Dam- 


id)  %wcot>  caae,,  5  Rep^  59,  a. 

(#)  f  laat  If  5.  F.  N.  B.  38  N.  Jenk. 


Ceot.  95;  bat  aee  «mfra,  Colt  and 
Glover's  case.  Hob.  165.  Wataou  v. 
Archbp.  Cant.  Djrer,  Ml,  b.  Moor, 
81,  S.  C.  R.  ▼.  Biabop  of  Loi^d.  Salk. 
559.    t  Mai.  gti.  imp.  82. 

(/)  t  inat.  iS5.  Jenk.  Cept.  95. 
Wata.  Clarg.  Law,  S87.  Barker  ▼.  Bp. 
of  Lond.  1 H.  Bl.  417. 
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O/RemlAfftbM. 


Tor  the  plain- 
tiff. 


On  demurrer. 


On  ooniiestion. 


in^uanmpedit.  of  Mflxlbiidgey  yet  liie  pUnttfT  nty  hAW  «  writ  «f  ki^tfify  to 

ascertain  the  daniAges  tiader  lUa  jiidgaMttt(ii^  and  die  "Utit  io 
the  bishop  ought  not  to  isaue  tifl  the  writ  of  inquiry  is  re- 
tam»i.(b)  So  upon  any  other  dafiuil^  as  upon  a  d^Mrtow  in 
deqnte  of  the  oourl^  the  plaintiff  is  entitled  to  judgment  and  a 
writ  to  the  bishop  and  damages  {c)s  and  mi^  eidier  remit  the 
damages  or  pray  a  writ  of  inquiry.  Ifjudguent  be  givoi  against 
one  defendant  by  mM  dSeJ^t  no  writ  shaH  go  to  the  bishop  until 
the  plaintiff  has  judgment  also  against  the  oilier  defendant,  <d) 

So  where  the  judgment  is  given  for  the  plaintiff  iqnm  denumer, 
he  may  hafie  a  writ  to  the  bishop^  and  also  a  writ  of  inqpiiry*  (^) 

The  judgment  for  the  plaintiff  by  confession  is  also  that  he 
recover  his  presentation  and  have  a  writ  to  the  bishop,  but  no 
amercement  is  entered  if  the  defaEidant  appeav^d  the  first  day 
of  the  summons.  (/)  The  disclaimer  of  the  ordinary  or  clerk 
operates  as  a  ooolession»  and  entities  the  plaintiff  as  it  has  been 
already  ahewn,  to  judgment  and  a  writ  to  the  bishop^  but  in  tiiat 
case  there  is  no  judgment  given  for  damages,  (g) 

Judgment  for  the  plaintiff  iqpon  verdUct  or  defiudt  at  msiprim, 
may  be  given  by  the  justice9  of  assise  by  the  statute  of  West.  9, 
c.  SO,  and  a  writ  may  be  awarded  to  the  bishop;  and  if  judgment 
be  not  given  at  msi  primtt  it  may  be  given  on  the  return  of  the 
poHea  in  the  superior  court,  {h)  Where  the  verdict  is  found  for 
the  plaintiff  the  jury  is  bound  ex  ^ffidQ  to  iaquire  into,  four 
points,  viz.  1.  Whether  tiie  church  is  fiilL  2.  Of  whose  pre- 
sentation. 8.  The  value  of  the  church*  4.  How  lopg  vacant. 
Tbese  points  are  inquired  into  for  the  purpose  of  ascertaining 
the  damages  jpven  by  the  statute  of  West  2.(i)  The  entry  of 
the  Ending  of  the  jury  immediatdy  precedes  the  judgment,  (k) 
If  tiie  jury  omits  to  inquire  the  points^  the  omission  may  be  sup- 
plied by  a  writ  of  inquiry.  (I) 

Where  there  are  seversl  defendants  in  quare  impedii  who 


On  Tcrdict  or 
de&ttlt  at  fitfi 


(c)  f  lait  1S5.    MftU.  Q:  L  147. 

(6)  Bp.  of  OloaeeBter  ▼•  Veal^  Noy, 
«6. 

((0  t  ICsl.  Quor.  imp*  85.  iim  Mm 
liil^kTRslitf.  Rast.  But.  Stf,  a.  nH  tfM. 
Wbichy  858. 

(i)  Will.  Clerg.l*W9  S8f. 

(«)  Conk  Dig.  Pleader^  (S  1. 11).  S 
Ifal.  Qv.  Iinp.  96.  S  Towni,  Jndf .  ISO. 

if)  Rait.  Ent.  690,  b. 


(g)  eoeoRtoyp.sas. 

{h)  Sut  of  Yoiky  is  Ed.  S,  itat  1.  c. 
4.  14  M.  Syttat  1, «.  16.  IS  Bd.  t.  e. 
90.  «Init.«l4.  S^er»ia5»a.  fSQ^a. 
Sherley  ▼.  Uadcrhill^  Hob.eBr. 

(i)  KelHr.5r»  b.  and  aea  tkto  ''Da- 
Biasai^''p.S15. 

ik)  ft  Towai.  Jadg.  184. 

(0  t  IbwBS.  Indg.  1^.  Caai.  Dig. 
Plead.  (SMI). 
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plojl  WTend  pleas  in  bar,  mod  ihe  issue  joined  on  one  of  tlie  hk^nanimpedu. 

pisni-is  flmnd  fer  the  pliuntifl^  the  latter  cannot  have  judgment    

onlO die  other  issues  axe  tried.(a) 

Where  judgment  is  ffvesa  for  the  defendant  upon  a  plea  in  For  defendanti. 
abatement,  demurrer,  discontinuance^  nonsuit,  or  verdict,  he  is  in 
genoml  entitled  to  a  writ  to  the  bishop  upon  making  title. 

If  tlie  writ  be  abated  merely  for  want  of  form,  wUch  is  suj^-  On  pieain 
posed  to  be  the  findt  of  the  derk,  as  for  misnomer,  the  defendant  abatement. 
is  not  entitled  te  a  writto  Ihe  bidiop^  but  if  die  writ  be  abated 
by  the  plaintiff's  own  act,  as  if  he  be  madea  knight  pending  the 
soft,  in  that  case  die  defendant  may  have  a  writ  to  die  bishop  (i), 
sod  so  if  it  be  abated,  because  one  of  die  defendants  was  dead 
befoee  the  writ  purchased. 

Upon  demurrer,  die  defendant  msy  have  judgment  and  a  writ   Oa  demurrer. 
to  <ihe  bishop  widiont  making  tide,  if  his  tide  sufficiently  appears 
m  the  plaindff*8  count(cX  othennse  it  seems  proper  to  make  a 
feimaltide. 

And  whete  judgment  is  givedi  for  die  defendant  upon  a  dis*  On  ducontum- 
fftiHiiw^ft»*fi»j  he  may  have  a  writ  to  the  bishop^  after  title  made,  vKt  or  DODnit. 
and  so  upon  nonsmt(<0 

So  also  after  tide  made  on  verdict  (e)  Onyerdict 

Where  die  defendant  is  already  parson  imparsonee  no  writ  to 
the  bishop  can  be  had,  for  it  woidd  be  nugatory,  as  the  defei^ 
dant  is  already  in  possession  (/),  nor  can  behave  it  where  he  has 
not  been  served  widi  the  writ  of  ^tare  impedU  (g),  nor  can  the 
patron  have  it  if  he  makes  defenlt  at  the  return  of  the  dUiringas^ 
aUioogfa  die  plaintiff's  writ  is  abated  by  die  plea  of  die  incum- 
bent. (A)  Butakhougfa  it  appeazson  die  plea  of  die.clerk,  that 
he  has  been  instituted  and  inducted  on  the  kii^s  presenta- 
tion, yet  if  diis  part  of  die  plea  is  not  true,  a  writ  to  the  bishop 

may  be  awarded  (t),  and   so  in  a   quare  impedii  against  a 

•• 

(«)  Jcak.  C«iit«   11.  W«ti.    Clov.  Hale's  ootea.    F.  N.  B.  S8,  (h).   W«ti. 

Lmt,  S87;  and  MS  Wallop  t.  Bfonay,  Ong.  Law,  S86.    Colt  t.  Bp.  of  Cor. 

1  Brvfnd.  ISt.  Hob.  16S. 

(»)  V«  N.  B.  SS  H.  IL    PortmiB*^  (e)  Booth,  tSO. 

Rflp.frii.flBie%iiotei,P.K.B.  (/)  F. N.  B. S8 L.  IMoa  ▼.Tern- 


SS  (&>  Wat!.  CL  Liw,SS5.  Dnvsn  ▼•  pie,  Vangli.  7. 
Bf.arVForc.Dyer,«l,  b.  (g)  F.  N.  B.  S8  O. 

(OSRol.AV38r,  1.  ST.  I  lid.  Qiu        (A)  F.  N.  B.  SS  H. 
lH^.174.WMl;Gkr«l«ir,S06.  (<)  Winehcomb  ▼.  Pnllettmi,  Hob. 

(fi  FortSHoft  CSM,  7  Rep.  tr,  b.  19S. 
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inquarthKf$dk.  coiDinon  patroH  and  his  derk,  if  the  patron  makes  title  without 

oonfessiog  plenarty,  and  the.  clerk,  on  the  other  hand^  pleads 
that  he  was  inducted,  &c.  on.  the  presentation  of  the  patron,, 
yet  this  plea  shall  not  deprire  die  patron  of  his  writ  to  die 
bishop.(a) 

Vorthe  king.  Where  the  issue  in  a  quare  impedit  brought  by  die  king  is, 
whether  he  is  seised  of  die  advowson  of  B.,  and  the  jury  find 
that  he  is  seised  of  two  tums^  and  die  bishop  of  die  other  turn, 
and  it  appears  to  be  die  king's  turn,  there  shall  be  judgment  lor 
the  king  and  a  writ  to  the  bishop,  aldiough  the  issue  in  fiiot  is 
not  proved  (6),  and  so  when  the  king's  tide  appears  upon  record, 
though  in  a  quare  impedit  between  two  strangers,  a  writ  for  the 
king  shall  be  awarded  (c) ;  but  though  a  tide  for  the  king  ap- 
pears upon  die  defendant's  plea,  yet  there  shall  not  be  a  writ  for 
the  admission  of  the  king's  clerk;  widiout  the  plaintiff's  confes- 
sion of  his  title  upon  record  (cl),  for  the  king's  title  must  appear 
so  dear  in  aUegaiis  et  probatie  to  the  court,  as  to  be  certain 
and  infallible  against  both  the  plaintiff  and  defendant,  ie)  .  If 
no  tide  appears,  for  die  king  upon  the  pleadings,  but  the  jury 
wandering  out  of  the  issue  find  such  tide,  no  writ  to  die  bishop 
can  be  awarded  for  the  king  upon  diis  verdict  (/),  and  die  king's 
tide  must  appear  by  record,  and  it  is  not  sufiident  if  it  appears 
only  by  the  evidence,  {g)  When  die  king's  title  appears  by  re- 
Cord,  die  court  ought  ex  officio,  and  widiout  prayer,  to  award  a 
writ  to  the  bishop  for  the  king,  {h) 

Though  die  writ  will  not  abate  by  die  death  of  the  patron 
pendente  Ute,  yet  if  judgment  is  .given  agiunst  such  patron  after 
hia  death  it  is  error,  (i)  It  seems  diat  in  such  case  judgment 
should  only  be  given. against  die  surviving  defendants,  (i) 


In  wiste. 


.   If  a  writ  of  waste  be  brought  in  the  tenuity  judgment  is  given 
for  damages  only ;  if  in  the  tenet^  for  the  place  wasted,  and 

(a)  /6tif.  (/  )  Norwood  ? .  Denie'i  case,  1  Leon. 

(6)  R.  V.  Bp.  of  Roch.  Hob.  118,  S2S. 
1  Brownl.  164,  S.  C.  (,)  Chancellor,  &c.  of  Cambridge, 

(«)  F.  N.B.  38  E.  Colt  v.   Bp.  of  ^.Bp.  of  Norwich,  Moor,  872. 
Cov.  Hob.  165.  WaU.  Cleiig.  Law,  S88.         (4)  Colt  t.  Bp.  of  Cot.  Hob.  16S. 

(lO  Chancellorof  Camb.  T.  Walgnye,  Vatet  v.  Diydeo,  Cro.  Car.  59S. 
Hob.  It6.  (i)  Pipe  V.  Regipa,  Cio.  Elis.  3t4. 

(«)  Colt  ▼.  Bp.  of  Co?.  Hob.  163.        (fc)  WaU.  Qarg.  Law,  966. 
WUi.  Clerg.  Law,  S88. 
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alio  for  treble  damages  by  the  statute  of  Gloucester,  6  Ed.  1,      in  waste. 
c«  5.  (a)  .  '    '""-^—- ^ 

Judgment  for  the  plaintiff  may  be  given  by  statute  Westmin-  on  default  at 
iter  2,  c.  14,  if  the  tenant  make  default  at  the  return  of  the  dis-  the  didnngas. 
irntgaSf  in  which  case  the  sherifi^  taking  with  him  twelve,  &c.  shall 
go  to  the  place  wasted,  and  shall  inquire  of  the  waste  done,  and 
upon  the  inquisition  returned,  judgment  shall  be  given.  (6)  The 
judgment  in  diis  case  is,  that  the  plaintiff  recover  seisin  against. 
the  defendant,  of  the  place  wasted,'  by  the  view  of  the  jurors,  and 
hii  treble  damages  according  to  the  statute,  (c)  Although  the 
processes  are  returned  miil,  so  that  possibly  the  defendant  wa» 
never  iltimmoned  or  the  writ  served,  yet  upon  a  defisiult  on  the  dis" 
irimga$  a  writ  of  inquiry  shall  issue,  but  the  defendant  may  if  he 
chuses  attend  at  the  inquiry,  and  the  jury  may  find  against  the 
plamtiff.  (d)  The  sheriff  must  go  in  proper  person  to  the  place 
wasted  with  Ibe  jurors  and  view  the  same,  for  under  this  statute 
he  is  in  the  nature  of  a  judge,  {e)  If  the  defendant  appears 
upon  the  dUtringas  and  pleads,  there  can  be  no  inquiry  of  waste 
under  the  statute.  (/)  It  should  be  observed,  that  the  plaintifi^  in 
case  of  a  de&ult  of  the  defendant  at  the  return  of  the  distrin' 
gas,  cannot  release  the  damages  and  take  judgment  without  a 
writ  of  inquiry.  It  seems  that  the  parties  may  challenge  the 
jorors  on  a  writ  of  inquiry  under  the  statute,  (g) 

Where  the  plaintiff  obtains  judgment  upon  a  nihil  didt,  non  By  nihil  dieit 
nm»  it^amuitus,  by  confession,  or  upon  demurrer,  the  writ  of  confesnoD,  &c. 
inquiry  only  issues  to  inquire  of  the  damages,  and  not  of  the  waste 
done,  which  is  confessed,  and  therefore  in  such  cases,  if  the  plaintiff 
pleases,  he  may  release  the  damages  and  take  judgment  and  exe- 
cution immediately,  (h)  The  writ  of  inquiry  in  these  cases  should 
not  be  to  inquire  of  the  waste  done,  but  of  the  damages  merely, 
though  if  it  be  to  inquire  of  the  waste  done,  it  is  only  surplusage 
and  not  error  (j),  and  so  if  the  sheriff  is  directed  to  go  to  the 
place  wasted  in  person,  notwithstanding  such  direction  the  she- 

• 

(«)  Coa.  D%«  Pleader,  (S  O,  te>     v.  Dormer,  Poph.  24.    Cro.  Elb.  S90. 
iV  Ab.  Waste,  (M).    t  I»t.  S04.         (/)t  Inat.  390. 


Sal.  Book  of  JodsB.  19S.  (g)  Co.  Litt.  158,  b,  and  note(^ 

(^>  SzImI.  5BS.  Com.  Dig.  Pleader,  (A)  Toppfnf    or  Tlppiog  ?.    King, 

(SOyl).  Via.  Ab. Waate,  (N.a>  (0.a>  .Hatt.  44.  Wiacb,  7.  Foster  ▼.  Spooner, 

Mmie,  p.  164.                                   .  Cro  Elia.  18.  Darell  ▼.  Wyborne,  Dyer; 

Oy  Co.  MnUtl97,  a.  404,  a.  Vin.  Ab.  Waste,  (N.  a). 

(#0  *  I»t.  869.  Br.  Ab.  Waste,  68.  (0  Warnefiira  ▼.  Haddock,  Cro.  Elia. 

<#>  S  Inst  390.  Djer,f04^  a.  Croaker  f90. 
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On  Tcrdict. 


^  ^"^•^'^  riff  may  inquire  of  the  damages  at  any  plaoe  within  hb  baili- 
wick,  (a)  The  jury  may  find  entire  damages  for  waste  assigned 
in  several  tenements  {b),  and  if  the  jury  consist  of  more  than 
twelve  it  is  not  error,  (c) 

Upon  verdict  the  judgment  for  the  plaintiff  is  either  that  he 
recover  the  place  wasted  and  treble  damages,  or  his  treble  dam* 
ages  only,  accordingly  as  the  action  is  in  the  tenet  or  the 
temUt.  (d). 
Petty  damagei.  If  the  jury  find  a  verdict  for  the  plaintiff  and  |^ve  damages 
under  AOd.  it  seems  that  judgment  shall  be  {piven  for  the  defeiH 
dant  (e) ;  and  if  in  such  case  judgment  be  given  for  the  plain- 
tiff, it  is  erroneous.  It  has  however  been  held  that  cutting 
trees  to  the  value  of  3^ .  Aid.  is  waste,  and  that  several  particulac 
wastes,  each  of  small  value,  may  be  so  united  as  to  form  a  large 
sum  sufficient  to  maintain  the  action;  as  where  damage  is  found 
in  one  house  to  the  value  of  20ef.  in  another  to  the  value  of  ISdl 
and  in  anotiier  to  the  value  of  \Zd. ;  by  adding  these  together  the 
plaintiff  will  be  entitled  to  judgment  (/) 


In  partition. 


There  are  two  judgments  in  the  action  of  partition;  first,  quod 
partitioJicU,  and,  secondly,  quod  partitio  prcsdietafirma  et  sta^ 
bilis  in  perpetuum  teneaiur.  (g)  Upon  the  first  of  these,  which 
is  an  interlocutory  judgment,  a  writ  issues  to  the  sherifl^  com- 
manding him  to  make  partition,  and  to  cause  the  jmrties  to,  hold 
theur  shares  in  severalty.  (A)  Upon  tins  writ  the  sheriff  was  for- 
merly obliged  to  attend  at  the  lands  in  person  (t),  but  now  by 
8  &  9  WiL  8,  c.  81,  s.  4,  if  the  sheriff,  by  reason  of  distance,  fai- 
fimuty,  or  other  hindrance,  cannot  conveniently  be  present,  the 
under  sheriff  in  the  presence  of  two  county  justices  of  the  peace, 
may  proceed  to  execute  the  writ  of  partition,  and  the  high  sheriff 
is  to  make  die  same  return  as  if  he  had  been  personally  pre- 
sent.   By  section  five,  the  sheriff  or  under  sherifi^  and  justices. 


(a)  Croeker  ▼.  Dormer,  Poph.  94. 
DarallT.  Wybome,  Dyer,  S04,  •• 
(6)  king  ▼.  Fitch,  Cro.  Car.  414b 

(d)  Co.£iit*706,  a,  700,  b. 

(e)  Br.  Ab.  Waite,  19X  Co.Litt54, 
a.  S  Int.  306.  Fiiich'iLaw,Ll,c.S,a.4^ 
2  Rol.  Ab.  8S4  L.  Yin.  Ab.  Wa»te,  N. 
King  ▼.  Fitch,  Cro.  Car.  414.  Keepen 
of  Harrow  ichool  ▼•  Aklerton,  S  Bos.  & 


P«il.  86.  S  Sauid.  t50,  note(6>  BoU 
N.  P.  HO. 

(/)  Co.  lili.  54,  a.  SRoLAb.8f4; 
<L).  Br.  Ab.  Watte,  70. 

(g)  Co.  Littl67,  166,8.  tl^awna. 
JadgiD.«i64.  Com.  Dig.  Pleader,  (SF. 
4).  AUnatt  on  PartiUoo,  70. 

(h)  Co.  Utt.  167,  b.  Bootb,  t45. 
10  Wentw.  ISS. 

(t)  litt.  I.  S46. 
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are  i^equired  to  attend,  under  a  penalty  of  SI.  Under  this  writ 
the  sheriff  summons  a  jury  of  twelve  men,  and  gives  notice  to 
the  parties  interested  (a)  to  attend  the  execution  of  it,  and  then 
in  their  presence,  si  interesse  votuerint^  on  th&  oath  of  the  jurors 
divides  the  lands  into  equal  parts  according  to  their  value, 
and  delivers  one  part  to  each  parcener  in  severalty.  (6)  If  a 
manor  is  to  be  divided,  and  it  lies  intermixed  with  other  lands, 
80  that  the  jurors  do  not  know  the  limits,  quantity,  &o*  of  the  te- 
nements to  be  divided,  and  the  owner  of  the  lands  intermixed 
wiU  not  shew  the  certainty  of  his  lands,  yet  the  jury  must  nutke 
partition  as  well  as  they  can.  (c) 

On  the  return  of  this  writ  under  the  seals  of  the  sheriff  and 
the  jurors  (d),  final  judgment  is,  given  that  the  partition  qforc' 
said  be  holden  jirm  and  effectual  for  ever(e\  and  before  this 
judgment  is  given  no  writ  of  error  Ues.  (/)  By  the  statute  of 
William  3,  this  judgment,  when  entered  after  default  according 
to  the  provisions  of  that  act(g),  shall  be  good,  and  conclude  all  per- 
sons  whatsoever  after  notice  as  aforesaid,  whatever  right  or  title 
they  have  or  may  at  any  time  claim  to  have,  although  all  persons 
conoemed  are  not  named  in  the  proceedings,  nor  the  tide  of  the 
tenant  truly  set  forth.  Provided  that  if  any  person  within  a 
year  after  judgment,  or  if  infant,  covert,  nonsane,  or  out  of  the 
realm,  within  a  year  after  disability  removed,  by  motion,  shew  a 
probable  bar,  or  that  the  plaintiff  had  not  title  to  so  much  as  he 
recovered,  the  court  may  admit  him  to  plead,  &c.  or  if  he 
shews  an  inequaUty  may  award  a  new  partition.  By  sec.  5,  the 
tenants  of  any  parts  of  the  lands  cl^^ided  shall  remain  tenants 
after  the  partition  on  the  same  conditions,  &c. 


In  partitioii. 


When  judgment  is  obtained  in  a  warrantia  chartce^  it  bind^    j^  ^oananUa 
the  land  of  the  warrantor  which  he  had  at  the  time  of  the  wril       eharut. 
purchased  (A),  and  on  this  account  it  was  often  advisable  to    ' 
bring  the  action  before  the  plaintiff  vras  actually  impleaded,  in 


(a)  Or  if  the  proeeeding  be  under  the 
8lc  9  W.  3,  c. 31,' eight  dttys  notice  to 
the  Oc^ier  or  Tenant  or  Tenants, 
pMtt  be  given.    Seeeaie,  p.'lSl. 

(6)  Co.  UM,  167,  b,  168,  a. 

(e)  Temple  ▼.  Cooke,  Dyer,  265,  b. 

(d)  Utt.  1. 849.  10  Wentw.  154,  the 
theriff't  retnm  may  be  ankended ;  Ba» 


ker  V.  Daniel,  6  Taant.  19S. 

(e)  Co.  litt.  168,  a.  10  Went.  IM. 

(/)  lid.  Barkley  ▼.  Lady  Warwick, 
Cro.  EliB.  635.  Moor,  643,  8.  a  Co. 
Litt.  168,  a. 

(g)  See  aale,  p.  131.  ' 

{k)  F.  N.  B.  134.  K.  Com.  Dig.  Plea- 
der, (3  N.  5). 

z  2 


340 


Of  Real  Actions. 


hkwamntia 


In  curia  elau- 
denda. 


In  deceit. 


which  case  it  was  said  to  be  brought  quia  timet,  (a)  The  judg- 
ment  therefore  differs  when  the  action  is  hroughtqtuatimet^  and 
when  it  is  brought  after  a  loss  actually  sustained.  In  a  watrantia 
charta  quia  timet,  the  judgment  is  that  the  defendant  warrant  to 
the  plaintiff  the  tenements,  &c*.pro  loco  et  tempore,  and  no  judg- 
ment for  damages  is  given.  (A)  By  this  special  judgment  the 
lands  are  bound,  though  aliened  by  the  warrantor  after  the  pur- 
chase of  the  writ,  (e) 

Where  a  loss  has  been  actually  sustained,  the  judgment  is, 
that  the  plaintiff  recover  his  warranty  and  damages,  and  this  not 
only  where  in  the  principal  action  damages  have  been,  recovered, 
as  in  assise,  but  where  the  land  only  has  been  recovered,  as  in  a 
formedon.  {d) 


The  judgment  in  curia  claudenda  is  to  recover  the  enclosure 
and  damages  for  the  non  enclosure,  {e) 


The  judgment  in  a  writ  of  deceit  for  non  summons  in  a  real 
action,  is,  that  the  plaintiff  have  seisin  of  his  lands  again,  toge- 
ther with  the  issues,  and  that  he  be  restored  to  all  Aat  he  has 
lost,  and  that  the  demandant  in  the  former  action  and  the  sheriff 
be  taken,  &c.  (/) 

In  deceit  for  impleading  lands  in  ancient  demesne  in  the  king's 
courts,  the  judgment  is  ''that  the  plaintiff  have  his  court  again, 
•to  wit,  that  the  tenements  aforesaid,  with  the  appurtenances,  be 
impleaded  in  the  same  court  and  brought  back,  and  be  within 
the  jurisdiction  of  that  court,  notwithstanding  the  judgment 
aforesaid  had  upon  the  said  (writ  of  entry  sur  disseisin  in  the 
post)  in  the  court  of  our  lord  the  king  here  had,  and  that  the 
said  plaintiff  be  restored  to  all  things  which  he  has  lost  by  occa- 
sion of  the  said  judgment  given  upon  the  said  writ  of  entry  sur 
disseisin  in  the  posf*{g),  and  a  remittitur  of  the  damages  is 
usually  entered.  In  the  entry  in  tlastal  there  is  a  curia  advisari 
vultf  as  to  the  amiiiUing  of  the  former  judgment. 


(a)  See  anU,  p.  14t. 

(fr)  Rasti  Ent.  997,  a.  Br.  Ab.  War. 
€a»  19.  RoUt*  Oaboiti,  Hob.  25.  Jnie, 
p.14f. 

(c)  Br.  Ab.  War.  Car.  8. 

(d)  Roll  V.  Oibom,  Hob.  S3. 


(e)  Br.  Ab.  Barre,lll. 

(/)  f  TowiM.  Jodgm.  91.  Bast  Sot. 
Stl,  b.  1  RoL  Ab.  6«5,  K.  L.  Boolb, 
S5t,  see  Mi€  as  to  duaages. 

(g)  Rast.  Ent.  100,  b»  and  iee  i 
Towns.  Jadgni  i  91 .   AMiif  p .  141 . 
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Of  Execution. 

The  execution  in  most  real  actions  is  executed  by  a  writ,  of 
habere  facias  seirinam,  which  directs  the  sheriff  to  cause  the 
demandant  to  have  seisin  of  the  lands  which  he  has  recovered. 
Under' this  writ  the  sheriff  may  deliver  seisin  in  the  same  manner 
as  he  delivers  possession  upon  a  recovery  in  ejectment. 

The  demandant  may^  if  he  pleases,  before  seisin  delivered  on  By  entry. 
the  hab.  foe.  sets,  make  an  entry  upon  the  lands  recovered, 
when  the  writ  sh^ws  the  certainty  of  the  thing  recovered  (a),  and 
this  entry  will  execute  the  judgment  and  vest  the  freehold  in  the 
demandant.  But  where  the  certainty  of  the  lands  demanded  does 
not  appear,  as  in  dower,  the  demandant  cannot  enter,  but  must 
sue  out  an  hab.fac.  seisinam,  and  this  even  where  the  deUvery  of 
seisin  by  the  sheriff  will  not  reduce  the  demand  to  a  certainty, 
as  where  in  dower  a  woman  recovers  against  one  of  two  tenants 
in  coDunon,  the  third  part  of  a  moiety,  (b)  If  the  action  be  for 
recovery  of  a  rent,  common,  &c.  in  certainty,  the  demandant, 
after  judgment  may  distrain,  &c.  without  issuing  a  writ  of  execu- 
tion, (e)  The  demandant  may  enter  within  or  after  the  year  aftier 
judgment  (cf),  and  if  the  tenant  dies  before  execution,  the  de- 
mandant may  enter  upon  hb  heir  (e\  though  there  have  been 
several  descents  cast  in  the  blood  of  the  tenant  (f) ;  and  so  if 
before  execution  a  stranger  enters  and  dies  seised»  the  deman- 
dant may  enter  within  a  year  after  judgment.^)  If  .a  writ  of 
error  be  brought  against  the  heir,  and  judgment  reversed,  the 
demandant  in  error  may  enter  upon  him  though  he  be  in  by 
descent.  (A) 

Upon  a  judgment,  that  the  demandant  recover  his  seisin  in  a    By  hob,  foe, 
real  action,  he  may  take  out  execution  at  any  time  within  a  year,      umnam, 

(a)  Co.  Lift.  S4,  b.   Com.  Dig.  Eko-  (0  1  RoL  Ab.  884, 1. 47.    Co.  Litt. 

oitioii,  (A.  1).  t38,  a. 

(6)  Co.  iitl.  34,  b.  .  (/)  1  Rol*  Ab.  884,  1. 5S. 

(c)  Co.  Liu.  34,  b.   Com.  Dig.  l^e-  (g)  l  Rol.  Ab.  885,  1.  S.  iS.   Com* 

estioii,  (A.1).  Dig.  Execvlioo,  (A.  i). 

(0  1  Rol.  Ab.  885,  1. 10.  (h)  1  RoL  Ab.  884,  1. 4S. 
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By  habtnfaeiM  and  a  duQT,  after  judgment  by  habere  facials  seisinam^  and  if  the 
*^"^'      tenant  die  after  judgment,  execution  may  be  sued  agunst  Ids  heir, 
'  and  so  against  the  issue  in  tail,  whether  the  recovery  be  upon  a 

real  title  (a),  or  by  common  recovery,  (b)  If  the  demandant  dies, 
his  heir  shall  sue  execution,  (e)  If  baron  and  feme  recover  da- 
mages in  a  real  action,  they  may  sue  execution  jointly,  (d) 

If  the  writ  be  to  deliver  seisin  of  several  messuages  in  the  pos- 
session of  the  same  person,  it  is  sufficient  if  the  sheriff  does  exe- 
cution in  one,  in  the  name  of  all,  without  going  to  each  in  parti- 
cular (e),  but  where  the  houses,  &c.  recovered  are  in  the 
possession  of  several,  it  is  not  sufficient  to  deliver  seisin  of  one 
in  the  name  of  all,  but  the  sheriff  ought  to  go  to  each  in  parti- 
cular. (/)  If  the  writ  be  for  seisin  in  twenty  acres,  he  ought  to 
deliver  seisin  of  twenty  acres  according  to  the  computation  of 
the  country,  and  not  twenty  statute  acres,  (g)  Upon  an  hab.fae* 
9ei».  in  dower,  if  the  sheriff  offer  to  deUver  seisin  and  shew  in 
certainty  the  parcels  which  make  the  third  part  by  metes  and 
bounds,  in  severalty,  the  demandant,  though  she  reftise  such  seisin, 
may  afterwards  enter.  (A)  In  dower,  on  an  hab.fae.  sets,  agunst 
several  purchasers,  the  court  will  order  the  sheriff  to  charge  the 
purchasers  proportionabty.  (t)  If  the  demandant  has  once  had 
execution,  he  cannot  afterwards  have  execution  again,  and  there- 
fore where  the  sheriff  returns  upon  an  hab^/ac.  seis.  execution 
done,  an  alias  hab.  fac.  seis.  cannot  issue,  {k)  So  if  a  fee  be  exe- 
cuted  in  the  ancestor,  it  shall  never  be  executed  again  by  the 
heir  (/),  or  a  fee  tail  by  the  issue  in  tail.(i»)  Under  an  hab.  foe. 
seis.  the  sheriff  may  break  into  a  house  to  deUver  seisin,  (n) 
Scire  /octof.  If  a  year  elapse  after  the  judgment,  the  demandant  cannot  sue 
out  an  hab.  fac.  sets,  without  a  scire  facias  (o),  which  lay  at  com- 


(a)  Com.  Dig.  Execution,  (A.  t). 
(6)  Shelly*s  case,  1  Rep.  106,  a.  Co. 
litt.  361,  b.  Dyer,  376,  b. 

(c)  Com.  Dig.  Esecation,  (E). 

(d)  lRol.Ab.54S,  1.33. 

(e)  iRol.  Ab.  886,  1.3S.  Com.  Dig. 
Execatioii,  (A.3).  Floyd  t.  Betbill,  1 
Rol.  Rep.  4X1.  The  tenanu  shonld  be 
tnroed  oat,  Gilb.  Eject.  108,  (Sod  edit.). 
Upton  &  Wells,  l  Leon.  145. 

(/)lRol.  Ab.886,1.36. 
(jg)  Barknmn  ▼.  Maplesden,  Bridgm. 
Judgm.  68.     1  Rol.  Ab.  886,  1.  60. 


Floyd  V.  Betbill,  1  Rol.  Rep.4S0.  Com. 
Dig.    EzecatioD,  (A.  3).      Bat 
Dyer,  47,  b.  (margin)  cMtfro. 

(k)  Dyer,  278,  b. 

(i)  1  Freeman,  St7. 

(k)  Com.  Dig.  Execution, 
Dyer,  t78,  b. 

({)  lRol.Ab.886,  1.18. 

(»)  1  Rol.  Ab.  886,  I.  20. 
'  (a)  Semayne  •  case,  5  Rep.  91,  b. 

(o)  Com.  Dig.  Execotion,  (A.  4) 
Pleader,  (3  L.1). 


(A.  3). 
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mon  law  in  xeal  actions  (a) ;  but  where  the  entry  of  the  deman-     Sdrefacfos, 
dant  18  oongeablei  he  may  enter  without  a  scire  facias*  (b) 


The  mode  of  executing  the  judgment  in  a  writ  of  quare  im-  impmnimpedit. 
pedit  is  so  peculiar  as  to  require  a  more  particular  notice.  ' 

The  execution  in  quare  impedit  for  the  recovery  of  the  pre- 
sentation, is  by  writ  to  the  bishop  to  admit  the  clerk,  and  by^. 
fa,  or  elegii^whtn  the  plaintiff  is  entitled  to  damages ;  but  no  costs 
are  recoverable  in  this  action,  (c)  When  the  church  is  vacant, 
the  plaintiff  and  defendant,  being  both  actors,  may  either  of  them 
have  a  writ  to  the  bishop ;  but  in  case  the  clerk  of  the  party  for 
whom  judgment  is  given,  be  already  admitted  and  instituted,  a 
writ  to  the  bishop  is  unnecessary.  The  several  cases  in  which 
the  plaintiff  or  defendant  is  entitied  to  a  writ  to  the  bishop,  have 
been  already  stated.  (J)  The  bishop  may,  if  he  pleases,  admit 
and  institute  the  clerk  of  the  party  entitled  to  a  writ  ad  admits 
tendum  clericum,  without  any  writ  being  actually  sued  out.  (e) 

If  the  bishop,  who  is  made  a  defendant,  claims  only  as  ordinary^ 
and  does  not  make  himself  a  disturber  by  pleading  to  the  title, 
the  writ  to  admit  a  clerk  may  be  directed  to  him,  or  to  the  me- 
tropolitan of  the  province,  at  the  election  of  the  party  recovering 
the  presentation;  but  if  the  bishop  make  title  to  present,  or  if 
the  judgment  be  given  upon  non  sum  iaformatus  or  nihil  dicii, 
the  writ  must,  it  is  said,  be  directed  to  the  archbishop  and  not  to 
the  ordinary.  (/)  If  the  bishop  be  absent,  or  the  see  vacant,  the 
writ  must  be  directed  to  the  guardian  of  the  spiritualties  (g),  and 
if  the  Archbishop  of  Canterbury  be  plaintiff,  it  must  be  directed 
to  the  Archbishop  of  York.  (A)  In  a  quare  impedit  brought  in 
Waleii,  the  justices  of  grand  sessions  may  award  a  writ  to  >the 
Archbishop  of  Canterbury,  (t)    If  the  bishop  refuse  to  admit,  an 


(a)  S  Inst.  469.  Oitb.  Eject.  102,  («Dd 
edit.). 

(h)  Dyer,  576,  b,  margin. 

(c)  Com.  Dig.  Pleader,  S  1. 11,  It. 
1  Brownl.  158,  and  see  mii,  p.  3S1. 

(4)  See  mile,  p.  SSS. 

(#)  WaU.  Clerg.  Law,  f  96.  Rod  ▼. 
Bp.  of  Lincoln,  Holt.  66.  HaU*i  case, 
HotLlSO. 

(O  i  BrownL  159.  t  Rol.  Ab.  587, 
I.f7.  1  Mall.  fv.  <mp.  178.  Com.  Dig. 
r,  (3 1.  IS).    Wata*  .Clerg.  Law, 


S96.  Same  law  as  to  certificate  by  ordi» 
nary.  Com.  Dig.  Certifio,  (A.  5) ;  bat, 
in  Orange  v.  Denny,  9  Bols.  175,  tlie 
conrt  held,  "  that  the  writ  might  bo 
directed  to  the  bishop  tboagh  a  dis- 
tnrber."    And  see  F.  N.  B.  98  B. 

(g)  Dyer,  77,  a,  950,  a. 

(A)  Per  Holt,  R.  t.  Warrington^  1 
Shower,  9S9. 

(t)  Lort  T.  Bp.  of  St  David's,  W. 
Jon€fly99t.    Cro.  Car.  94S,  S.  C. 


Mi 


Of  Meal  Actions. 


In  fuanw^eik,  ftlia8»  plttries  and  attachment  may  issae  against  Him  (a),  and  the 
"""■""■""^    ordinary  may  be  fined  for  a  bad  return  (6),  or  the  plaintiff  may 
have  a  quare  nan  admisit  and  recover  damages,  (c)    Where  a 
person  recovers  a  benefice,  that  is  a  donative,  the  writ  goes  to 
him  that  ought  to  instal  or  induct,  or  to  the  sherifi^  to  pat  the 
clerk  into  possession,  (d)    If  the  writ  is  awarded  to  the  wrong 
ordinary,  it  is  only  error  in  the  execution  of  the  judgment,  and 
for  this  error  alone  the  writ  of  error  ought  to  be  brought,  and  the 
judgment  shall  not  be  reversed,  but  only  quoad  the  awarding  of 
the  writ,  (e) 
The  usua}  return  by  the  ordinary  is,  that  he  has  admitted  the 
.    clerk  (/),  but  he  may  return  as  matter  of  excuse,  that  the  derk 
did  not  request  to  be  admitted  (g),  or  that  he  is  not  a  fit  person, 
shewing  how.  (i) 

The  duty  of  the  ordinary  upon  receiving  the  writ  is  to  admit 
the  derk  of  the  party  recovering,  and  to  remove  the  derk  of  the 
party  against  whom  judgment  is  given,  provided  such  clerk  has 
been  made  a  defendant  (t),  or  has  been  admitted  pendente  lite. 
There  is  however  no  formal  removal  of  the  former  clerk,  but  the 
bishop  admits  and  institutes  the  clerk  of  the  party  recovering) 
which  operates  as  a  removal  of  the  other  incumbent,  who  is 
indeed  said  to  be  debito  modo  etmotus,  after  judgment  given  in  the 
quare  impedit  {k)  The  books  differ  upon  the  point,  whether 
the  bishop  is  bound  to  admit  the  clerk,  when  the  clerk  of  a  stran- 
ger has  been  presented,  admitted,  and  instituted,  pendente 
Ute.il)  It  appears  however,  that  if  the  second  clerk  comes  in 
under  the  title  which  has  been  disproved  by  the  party  entitled  to 
the  writ  to  the  bishop,  he  may  be  removed.  (i»)    The  ordinary 


(a)  F.  N.  B.  38  G,  47  C 
(6)  Moor  ▼.  Bubop  of  Norwich,  3 
Leon.  139. 

(c)  F.  N.  B.  47  C. 

(d)  F.  N.  B.  48  A .  Watt.  Clerg.  Ltw, 
298. 

(e)  P^  Coke,  in  Grange  aod  Penoy't 
case,  3  Bals.  178.  WaU.  CUrg.  Law, 
298. 

(/)  %  Towns.  Jnd.  19S. 

ig)  Keilw.  7i,b. 

(k)  Semb.  Dyer,  254,  b.  Com.  Dig. 
Pleader,  (3  1. 12). 

(0  EItU  v.  Abp.  of  Yoik,  Hob. 
320.  Co.  Lite.  344,  b.  1  Mai.  qu,  imp. 
JLfiU    WaU.  Clerg.  Law,  289. 


(k)  Harris  ▼.  Ansten,  3  Bolt.  58. 
Wats.  Clerg.  Law,  295. 

(0  The  authorities  that  the  biahop 
moAt  remove  the  stranger't  derk,  are 
Bos  well's  case,  6  Rep.  51,  b.  Etvia  t. 
Abp.  of  York,  Hob.  320.  Sir  J.  Hall's 
case,  Hetl.  130, 131.  That  the  bishop 
Is  not  bound  to  remote  the  strangei^ 
clerk,  F.  N.  B.  47  K.  Basset  t.  Staf- 
Ibrd,  Dyer,  260,  a,  Lancaster  t.  Lowe, 
Cro.  Jac.  93.  Hall  v.  Broad,  Sid.  94. 
Booth,  230. 

(m)  Harris  and  Aosten^s  case,  1  Rol. 
Rep.  213.  Beferley  and  Conmairs 
case,  Goulds.  105.  Wats.  Clerg.  Law, 
291. 
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may  be  preTented  firom  admittiiig  the  clerk  of  a  stranger  pend« 
iilg  the  mut,  by  a  i8^  admittaSi  after  which^  if  he  admits  the  derk 
of  aaother,  pending  the  suit,  and  the  plaintiff  recovers,  the  latter 
may  have  a  quare  incumbnmi,  and  remove  any  one  who  comes 
iDi  pending  the  writ,  by  whatsoever  title,  and  force  the  party  en- 
titled, to  recover  by  quare  impedii.  (a)  If  the  clerk  of  a  stran- 
ger has  been  presented,  and  admitted  pendente  Uie,  and  the  bi- 
chop  makes  his  return  accordingly,  the  proper  course  appears  to 
be  to  issue  a  scire  facias  against  the  former  and  present  incum- 
bent, and  a  quare  nan  admisit  against  the  ordinary,  (b)  But  if 
the  bishop,  instead  of  making  his  return  that  the  church  is  full  of 
a  stranger's  derk,  admits  and  institutes  the  clerk  of  the  party  re* 
covering,  and  he  is  inducted,  the  two  incumbents  must  then  try 
their  titles  in  fi  possessory  action  at  common  law  (c),  and  it  is  said 
to  be  advisable  for  the  bishop  in  such  case  to  admit  and  institute 
the  second  derk.  (d) 

If  the  writ  to  the  bishop  be  awarded  by  the  justices  of  nisi 
prius,  it  is  not  made  returnable,  but  if  the  record  be  removed 
into  C.  P.  and  an  alias  issued,  that  writ  is  made  returnable  in 
C.P.(e) 

(«)  Laacattcr  t.  Lowe,  Cro.  Jae.  9S.  (c)  Bemet  t.  Edwardi,  Moar,  STfL 

F.  N.  B.  48  H.  Hatt^  eHe,  Hedey,  Idt. 

(h)  Basset  ▼.  Stafford,  Dyer,  t60,  a.  (d)  Wots.  Garg.  Law,  SOS. 

Liacastar  t.  Lowe,  Cro,  Jac.  99.  («)  a  lut.  414.    Pyer,  {60,  a. 
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Of  Error. 

By  whom.      It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error 
■  ^    who  is  not  a  party,  or  privy  to  the  record,  or  who  is  not  injured 

by  the  judgment ;  and  so  to  receive  advantage  by  the  reversal 
of  it  (a);  therefore,  in  real  actions,  error  and  attiunt  always 
descend  to  the  person  to  whom  the  land  would  descend,  if 
there  had  never  been  such  recovery,  or  false  oath,  (i)  Thus,  if 
there  be  an  erroneous  judgment  against  tenant  in  tail  female,  the 
issue  female,  and  not  the  son,  shall  bring  a  writ  of  error,  (c) 
So  the  younger  son,  when  entitled  to  the  land  by  the  custom  of 
Borough  English,  shall  have  error,  and  not  the  heir  at  common 
law.  {d)  If,  pending  a  real  action,  the  tenant  aliens  in  fee,  and 
afterwards  a  recovery  is  had  against  him,  he  may  yet  have  a 
writ  of  error,  though  he  has  nothing  in  the  land,  because  he  is 
privy  to  the  judgment  after  his  alienation,  and  remains  tenant  in 
law  to  the  demandant ;  and  when  he  is  restored,  the  alienee 
shall  enter  upon  him.  (e)  But  the  alienee  cannot  have  a  writ  of 
error  for  want  of  privity.  (/) 
Revenionerand  ^^  common  law,  the  reversioner,  or  remainderman,  may  have 
remainderman,  error  after  the  death  of  tenant  for  life,  on  a  judgment  against 
tenant  for  life,  although  not  made  a  party  by  aid-prayer,  voucher, 
or  receit  (g) ;  but  if  made  a  party  to  the  record  by  such  means, 
he  may  maintain  a  writ  of  error  during  the  life  of  tenant  for 
life.  (A)  So  he  in  remainder  or  reversion,  aft;er  an  estate  tally 
may  have  a  writ  of  error  afl«r  the  determination  of  the  entaiL  (t) 
By  9  R.  S,  c.  3,  s.  1,  if  tenant  for  life,  in  dower,  by  the  curtesy, 


(a)  1  Rol.  Ab.  747,  1.  SS.  Bac.  Ab. 
Error,  (B).  ft  Saond.  46,  a,  note,  5th 
edit. 

(6)  Heoningham  ▼.  Windham,  1  Leon. 
S61.  Owen,  68,  S.  C.  1  Rol.  Ab.  747, 
Lf9. 

(«)  ibid. 

(d)  IM. 

(e)  1  Rol.  Ab.  748,  L  St.  Scrogp 
V.  Ld.  Mordaont,  Cro.  Elia.  f  94.  PtOn. 
247,  S54.    Bac.  Ab.  Error,  (B). 


(/)  1  Rol.  Ab.  748,  1.  41. 

(f)  Winchester'!  cue,  3  Rep.  3,  b. 
Chamock  ▼.  Sherrington,  Cro*  JQis.  f89; 
and  retenioner  and  tenant  for  life  may 
hafeseteral  writs  of  error.  JenluCeat. 
69.    Vin.  Ab.  Error,  (O.  a.  3). 

(k)  Winehester's  case,  3  Rep.  4,  a. 

(t)  Winehestei^  case,  3  Rep.  3,  b. 
Bac.  Ab.  Error,  (B).  Sheepshanks  ▼. 
Lucas,  1  Bnrr.  410.  9  Sannd.  46,  a, 
note,  61h  edit. 
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or  in  tail  after  possibiltty,  be  impleaded^  and  lose  by  verdict  or  By  whom. 
otherwise,  he  in  reversion  shall  have  an  attaint,  or  writ  of  error,  — - 
upon  a  false  verdict  found,  or  an  erroneous  judgment  given 
against  the  particular  tenant ;  and  if  the  oath  be  found  false,  or 
the  judgment  erroneous,  and  the  tenant  is  still  in  life,  he  shall 
be  restored  to  his  possession  and  issues,  and  the  reversioner  to 
tlie  arrearages;  but  if  he  be  dead,  or  found  of  covin  with  the  de- 
mandant, the  reversioner  shall  have  all:  yet  the  tenant  may 
traverse  the  covin  by  scire  fadaSf  out  of  the  judgment,  or  writ 
of  attaint  if  he  please.  This  statute  extends  to  remainders,  as 
well  as  reversions  upon  an  estate  for  life ;  but  does  not  include 
estates  expectant  upon  an  estate  tail*  (a) 

A  writ  of  error  may  be  brought  by  a  person  who  is  made  a  vouchee  and 
party  pendente  Hie,  as  by  a  vouchee,  for  he  becomes  tenant  in  tenant  by  reoeit. 
law.  (6)  It  seems,  that  the  vouchee  can  assign  errors  which  hap- 
pened between  the  demandant  and  the  tenant,  as  well  as  errors 
between  the  demandant  and  himself,  (c)  And  so  it  is  said,  that 
die  second  vouchee  may  assign  error  between  the  demandant 
and  the  first  vouchee,  {d)  But  it  seems,  that  the  tenant  cannot 
have  a  writ  of  error,  for  an  error  between  the  demandant  and 
the  vouchee,  (e)  Tenant  by  receit  may  assign  errors  between 
tlie  demandant  and  tenant,  and  between  the  demandant  and  him- 
self. (/)  If  a  feme  is  received  on  the  default  of  her  baron,  and 
loses  the  land  by  judgment,  the  baron  and  feme  shall  have  a 
writ  of  error  on  such  judgment,  (g) 

In  general  all  the  defendants  against  whom  judgment  has  been 
given,  must  join  in  error :  and,  therefore,  if^  in  a  quare  impedBi, 
judgment  be  given  against  the  incumbent  and  the  bishop,  al- 
though the  bishop  claim  nothing  but  as  ordinary,  and  so  loses 
nothing,  yet,  being  privy  to  the  record,  he  may  join  in  error.  (A) 
But  in  a  precipe  quod  reddat,  if  the  tenant  disclaims,  he  shall 
never  have  a  writ  of  error,  because,  by  his  disclaimer,  he  has 

(m)  Winrhester's  case,  3  Rep.  4,  a,  b.     Cent.  69 ;  bnt  see  1  RoL  Ab.  755, 1. 24. 
case,  10  Rep.  44,  b.     Line.         (/)  F.  N*.  B.  Sl  C ;  and  if  jndgment 


Col.  caae,  3  Rep.  61,  a.  be  reversed,  tenant  for  life  shall  be  re* 

{¥)  1  Rol.  Ab.  747, 1.  38.    Bat.  Ab.     stored.    Br.  Ab.  Error,  39. 


,  (B).                         >  {g)l  Rol.  Ab.  748, 1.  9. 

(c)  F.  N.  B.  f  1  C.  and  note  (6).  1  (A)  Lancaster  v.  Lowe,  Cro.  Jac.  9S. 
Rol.  Ab.  755,  L  SO;  and  tee  Vio.  Ab.  R.  v.  Bishop  of  Glonc.  Cro.  Elii.  65. 
JBrror,  (R).  3  Leon.  176,  S.  C.    Hacket  ▼.  Heme, 

(d)  1  Rol.  Ab.  755, 1.  f5.  3  Mod.  134.    Bac.  Ab.  Error,  (B). 
(«)  1  RoL  Ab.  747,  U  44.    Jenk. 
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Of  Heal  Aetioni. 


Againit  whom. 


By  whom,     debarred  himself  of  all  right  in  the  land  (a) :  otherwis^i  where 
'•  the  tenant  departs  in  despite  of  the  court,  or  judgment  is  given 

upon  his  confession,  (b) 

•  In  a  real  action,  in  which  both  land  and  damages  are  reooter- 
able,  if  the  tenant  dies,  and  the  heir,  who  in  respect  of  the  hmd 
ought  to  have  a  writ  of  error,  releases  all  writs  of  error;  yet  the 
executor  of  the  tenant  may  bring  a  writ  of  error,  to  avoid  the 
judgment  as  to  the  damages,  (c) 

A  writ  of  error  does  not  lie  against  any  but  him  who  is  jmrty 
or  privy  to  the  first  judgment,  or  his  heirs  (d);  and,  therefore, 
on  a  judgment  for  recovery  of  land,  the  writ  must  be  brought 
against  him  who  was  party  to  the  judgment,  although  he  has 
nothing  in  the  land,  and  not  against  the  tenant ;  and  on  silch 
writ,  the  judgment  may  be  reversed;  but  there  must  be  a  scire 
fwAas  against  the  terre-tenant,  (e)    Though  this  writ  of  eckre 
ffuAae  is  only  ^cretionary,  and  not  struct  jwriSf  yet  as  the 
constant  and  uniform  practice  of  the  court  has  been  to  sue  it  out, 
it  is  not  now  to  be  departed  firom.  (/)   The  terre-tenant,  though 
he  is  not  privy  to  the  former  judgment^  may  plead  la  release  of 
errors,  (g) 
Onwhatjttdg.       -^  ^^  ^^  error  does  not  lie  until  final  judgment  be  given; 
menu  it  lies,    and,  therefore,  in  a  writ  of  partition,  if  judgment  be  given  quod 
'  partitio  Jiai,  and  a  writ  is  directed  to  the  sheriff  to  make  par- 

tition, no  writ  of  error  lies,  before  the  second  judgment  is  given 
quodpartitiopradictajirfna  et  tiabUis  inperpeiuum  teneaimr.{h) 
But  in  those  real  actions  in  which  damages  have  been  given 
by  statute,  tiie  judgment  for  the  land,  and  the  judgment  for  the 
damages,  are  separate  and  distinct,  and  error  will  lie  on  the  first 
judgment,  altiiough  no  judgment  for  damages  has  been  yet 
given,  (s)  Thus,  in  dower,  if  a  woman  recovers,  a  writ  of  error 
lies  before  the  writ  of  inquiry  for  damages  is  awarded,  (k)    So 


(a)  Beecher's  case,  8  Rep.  61,  b.  R. 
T.  Bp.  of  Gloncei.  S  Leon.  176. 

(h)  Beecber'ft  cue,  8  Rep.  62,  a.  F. 
V.  B.  21  K. 

(0  Williams  ▼.  Williams,  Cro.  Elis. 
558.    See  ante^  p.  5t6.  , 

{d)  Br.  Ab.  Error,  9. 1  Rol.  Ab.  749, 
1.  SO.    Bac.  Ab.  Error,  (B).* 

(€)  Br.  Ab.  Error,  9.  1  RoL  Ab.  749, 
I.  39.    Bac.  Ab.  M  mp. 

(/)  Earl  of  Pembroke*s  case,  Cartii. 
Its.  Kingston  t.  Herbert,  3  Mod.  119. 


Halt  ▼.  Woodcock,  1  Barr.  859.  Sbeq>- 
sbauka  ▼.  Lncas,  IMd.  412.  2  Sanod. 
72,0, 93,  a, notes. 

(r)  1  Rol.  Ab.  766,  L  21.  HaD  r. 
Woodcock,  1  Borr.  362. 

(&)  Co.  litt.  168,  a.  1  RoL  Ab.750, 
I.  12.  Lord  Barkley  ▼.  CoonteM  of 
Warwick,  Cro.  Elii.  685,  643.  Met- 
calf's  case,  11  Rep.  40,  a.  Jate,  p.  339. 

(i)  See  ade^  p.  Ste,  and  Dyer,  291,  b, 
margin. 

(k)  1  Rol.  Ab.  750, 1. 35. 
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in  quote  impedii  (a)»  and  in  darrein  presetUment*  (b)    And  the  On  what  judg- 
judgment  for  the  dunages  may  be  reversed^  while  the  judgment    menis  it  lies. 
for  the  land  shall  stand.good.  (c)  — — — 

A  writ  of  error  does  not  Ue  until  judgment  is  given  against  all 
die  parties  to  the  suiti  Thus,  if  a  quare  impedit  is  brought 
against  two^  and  one  pleads  to  issue,  and  the  other  confesses  the 
action^  upon  which  confession  judgment  is  given,  the  defendant 
against  whom  it  is  pven  cannot  have  a  writ  of  error  till- the  mat- 
ter is  determined  as  to  the  other,  [d)  So  in  a/armedan,  if  the 
demandant  has  judgment  for  part,  no  writ  of  error  Kes,  until  the 
entite  matter  in  demand  is  determined*  (e)  And  so  if  the  tenant 
is  ousted  of  aid,  error  does  not  lie  on  such  judgment,  until  the 
principal  judgment  is  given*  (/) 

By  the  16  and  17  Car.  2,  c.  8,  s.  8,  made  perpetual  by  Ihe  S2  Bail  in  enor. 
and  23  Car,  2,  c.  4,  "  No  execution  shall  be  stayed,  by  writ  of  —— 
error,  or  supersedeas  thereupon,  after  verdict  and  judgment,  in 
any  action  personal  whatsoever,  unless  a  recognizance  with  con- 
dition according  to  the  statute,  3  Jac.  1,  shall  be  first  acknow- 
ledged in  the  court  where  such  judgment  shall  be  given;  and 
further,  that  in  writs  of  error  to  be  brought  upon  any  judgment 
after  verdict,  in  any  writ  of  dower,  6x  in  any  action  of  efeetione 
JhTtuB,  no  execution  shall  be  stayed,  unless  the  plaintiff  or  plain* 
iiSa  in  such  writ  of  error  shall  be  bound  unto  the  plaintiff  in  such 
writ  of  dower,  or  action  of  efectione  Jirfna,  in  such  reasonable 
sum  as  the  court  to  which  such  writ  of  error  shall  be  directed 
shall  think  fit,  with  condition,  that  if  the  judgment  shall  be 
affirmed,  or  the  writ  of  error  discontinued,  in  default  of  the 
plaintiff  or  plaintiffs  therein,  or  the  said  plaintiff  or  plaintiiBfs  be 
nonsuited  in  such  writ  of.  error,  that  then  the  said  plaintiff  or 
plaintiffs  shall  pay  such  costs,  damages,  and  sum  and  sums  of 
waoffff  as  shall  be  awarded  upcm  or  after  such  judgment 
affirmed,  discontinuance  or  nonsuit  had." 

And  to  the  end  that  the  same  sum  or  sums  and  damages  may 
be  aficertainedj  it  is  ftirther  enacted,  (sec.  4^)  that,  **  the  court 
wlierein  such  execution  ought  to  be  granted,  upon  such  affirma-' 
tioiiy  discontinuance,  or  nonsuit,  shaJl  issue  a  writ  to  inquire, 
as  well  of  the  mesne  profits,  as  of  the  damages  by  any  waste 

(«)  AM.  1. 58.    ilNle,  p.  3f 6.  (e)  MetoOf 'i  cue, .  11  Rep.  S9,  b. 

(*)  im.  749, 1 44.  Dyer,  |91,  b. 

(r)  1  Rol.  Ab.  77S,  1. 4.  ,    (/)  Ld.  Baridey  t^  Coonttii  of  War. 

(4)  Metcalfe  ease,  11  Rep.  59,^  a ;  wkk,  Cro.  EUs.  es^. 
Via.  Ab.  Error,  (M). 
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Bail  in  enor.    comimtted  after  the  first  judgment  in  dower^  or  in  efeeiiome 

firmm;  and  upon  the  return  thereof,  judgment  shall  be  given 

and  execution  awarded,  for  such  mesne  profits  and  damages,  and 
ako  for  costs  of  suit.**  (a) 
RereiMd  ind       Upon  the  reversal  of  a  judgment  in  a  real  action,  the  tenant 

'*^^^°'  ahall  be  restored  to  the  lands  which  he  has  lost  {b)  \  and  if  there 
be  an  erroneous  judgment  against  tenant  for  life,  and  he  and  the 
jreversioner  bring  several  writs  of  error,  judgmait  given  for  one 
of  them,  and  execution,  shall  revest  both  estates,  (c)  So  on  the 
reversal  of  the  judgment  by  the  vouchee,  or  tenant  by  resceit, 
the  terre-tenant  shall  be  restored*  (rf)  When  the  denumdant  re- 
covers seisin,  or  possession  of  land,  in  any  action  by  erroneous 
judgment,  and  afterwards  the  judgment  U  reversed,  the  pUdntiff 
in  the  writ  of  error  shall  have  a  writ  of  restitution,  reciting  the 
first  recovery,  and  the  reversal  of  it  in  the  writ  of  error,  and 
directing  the  plaintiff"  in  the  writ  of  error,  to  be  restored  to  his 
possession  and  seisin,  together  with  the  profits  thereof  firom  the 
time  of  the  judgment,  taken  by  the  pUuntifiT  below,  by  colour  of 
the  judgment,  (e)  It  seems,  however,  that  where  ih^  profits 
(which  are  uncertain)  are  to  be  recovered,  a  sdre  facias  ought 
to  issue.  (/) 
Entiy  after  writ  In  a  real  action,  after  judgment,  the  demandant  may  enter, 
of  error.       notwithstanding  the  writ  of  error,  if  his  entry  were  lawful  with- 

"~"""""""  out  the  judgment,  for  such  entry  is  not  by  force  of  the  judgment, 
which  shall  not  put  him  in  a  worse  condition  than  he  was  in 
before,  {g) 

Certificate  of       ^^^  Certificate  of  assise  is  a  proceeding  in  the  nature  of  a 
assise.        Writ  of  error.    At  common  law,  if  the  matter  be  not  well  ex- 

— -    amined  by  the  verdict  before  or  after  judgment,  the  justices  of 
,       assise  may,  ex  qffictOf  re-examine  the  matter  by  the  same  recog- 
nitors (A) ;  and,  therefore,  a  writ  goes  to  the  sheriff*  to  summon 
the  recognitors  ad  eerti/icandwn  cos  super  articulis,  and  that  he 

(a)  For  the  decinone  on  this  statute,  Cro.  Jtc.  69S. 
see  Tidd'sPr.  ISlt,  8th  edit.;  and        (/)  Sympeon  ▼.  Jacka^  Palm.  d«4; 

put,  ID  «  Ejectment."  and  aee  S  Saand.  101 1,  note. 

(6)  1  Rol.  Ab.  805,  1.  f  9.  (g)  Badger  t.  Floid,  it  Mod.  S98. 

(c)  Jenk.  Cent.  69.   Vio.  Ab.  Error,  Withen  ▼.  Harris,  t  Ld.  Raym.  BOS. 
(H.  h).  Stat  9  R.  ft,  c.  3.  AuUj  p.  346.         (k)  8  InsC  4t5«    F.  N.  B.  181  A,  B. 

(d)  Br.  Ab.  RestitvtioD,  6.  C.  Com.  Dig.  Anise,  (B.'fT).  Bootlh 
(0  Menvill's  case,  19  Rep.  f  1.  Yin.     216. 

Ab.  Error,  (I.  b).    Sympson  v.  Jmton, 
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nnnmon  the  parties  ad  audiendwn  ittam  eertificatumem.  (a)    A    certificate  of 

certificate  lies  upon  an  assise  of  mortd'ancestar,  darrein  present- 

menij  or  jurU  utrum,  as  well  as  upon  an  assise  of  novel^  dissei-     " 

iM.  (i)    A  certificate  is  not  allowed  at  conunon  law,  where  the 

jury  give  a  fiill  general  verdict,  or  where  any  of  the  recognitors 

hare  died,  (c) 

By  statute  of  Westminster  %  c.  S5,  a  certificate  of  assise  lies 
where  the  assise  is  taken  by  default  or  upon  a  plea  by  the  bailifi^ 
in  which  case,  the  party  who  is  made  defendant  in  the  assise, 
may  yerify  to  the  justices,  that  he  has  matter  of  record,  or  in 
writing,  as  a  release,  and  pray  that  it  may  be  re-examined  (d) ; 
and  this  may  be  done  before  or  after  judgment,  {e)  The  judg- 
ment is,  that  the  defendant  recoVer  his  seisin  again,  and  double 
damages,  and  that  the  plaintiff  be  imprisoned  at  flie  discretion 
of  the  justices.  (/) 

(«)  F.  N.  B.  181  F.  (0  F.  N.  B.  ISS  D. 

]})  F.  N.  B.  18S  E.  (/)  F.  N.  B.  182  A.  See  more  as  to 

(0  f  Inst.  415.  certificate,  under  the  statute.  Com.  Dig. 

(4)  S  lost.  414,  415.    F.  N.  B.  181  «l  mp.  Booth,  289. 
A,  F.    Con.  Dig.  Auise,  (B.  28). 
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Action  on  the  Case/or  Nuisance  and  Disturbance. 


Thb  action  on  the  case  for  nuisance^  or  the  disturbance  of  a 
man  in  the  enjoyment  of  corporeal  or  incorporeal  hereditaments, 
has  now  entirely  superseded  the  ancient  remedies  of  assise  of 
nuiaance,  and  quod  permittai.  (a)  In  both  those  actions,  as  we 
haye  seen,  there  was  a  judgment  to  have  the  nuisance  abated, 
but  the  efiect  of  that  judgment  is  gained  in  modem  practice  by 
bringing  a  second  action,  and  giving  larger  damages,  should  the 
injury  be  continued.  An  action  on  the  case  may  be  maintained 
for  a  disturbance  in  the  enjoyment  of  corporeal  hereditaments, 
as  bouses  or  land,  where  the  injury  is  not  immediate  and  forci- 
ble ;  in  which  case,  trespass  lies.  So  it  lies  for  injuries  to  incor- 
poreal hereditaments,  as  commons,  rights  of  way,  pews,  offices, 
franchises,  &c.,  which  are  not  susceptible  of  the  forcible  injury, 
which  is  the  subject  of  an  action  of  trespass. 

Where  the  injury  is  originally  a  trespass,  an  action  on  the 
case  cannot  be  maintained  for  the  continuance  of  the  trespass 
by  the  same  person.  (6) 

An  action  on  the  oise  lies  for  a  nuisance  to  the  habitation  or  For  distmb* 
estate  of  another  (c) ;  as  if  a  man  builds  a  house  overhanging  "**  ^  theen- 
the  bouse  of  another,  whereby  the  rain  falls  upon  the  ^^er  j^^^*^  ,    , 
house  (d) ;  or  if  a  man  fixes  a  spout  to  his  own  house,  from    .«_«_  * 
whence  the  rain  falls  into  the  yard  of  another,  and  hurts  the 
Ibimdation  of  his  buildings,  {e)    So  if  a  lessee  overcharges  his 
room  with  weight,  whereby  it  falls  on  the  cellar  of  the  plaintiff 

(«)  9mtmUf  pp.  40, 73.  (A).    So  if  the  defendant's  trees  o?er- 

•     (Jb)  CoTentry  ▼.  Stone,  S  Stail[.  N.  bang  the  phintiff  ^s  house.    See  Mor<< 

If*.  C  534 ;  bat  see  Lawrence  ▼.  Obee,  rice  ▼.    Baker,    S    Bulstr.  198,    pet 

S  Stark.  N.  P.  C.  «t.    See,  also,  Win-  Croke,  i,    l  Rol.  Rep.  594 ;  and  see 


▼.  Morgan,  11  East,40t.   A     Pickering  ▼.  Kodd,  l  Stark.*  N.P.  C. 
^MBtiaoatioo  of  every  trespass  is,  in  law,     56. 


/Md.-  405.  (d)  IMd.  Penniddock's  case,  5  Rep. 

(OBatea*acase,  9Rep.  59,b.   Com.     101,  a.    t  RoL  Ab.  140, 1.  51. 
^>if.  Actioo  op  the  case  for  nnisarce,     *  (e)  Reynolds  t.  Clarke,  Fort,  tit, 

i  A 
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Action  on  the  Cote  for 


land. 


For  disturbance  beneath,  (n)  So  the  erection  of  any  tbing  offensive  so  near  the 
inthecDjoyment  house  of  another  as  to  render  it  useless  and  unfit  for  habitation, 
ofhouMsaad     jg  actionable.  (6)    As  erecting  a  swine-stye,  or  Iime-]dln(c);  a 

privy,  or  tan-pit  (rf),  a  smitii's  forge  (e),  a  tobacco-mill  (/),  asmelt* 

ing-house  {g\  or  the  like.  But  an  action  will  not  lie  for  soch 
things  as  merely  abridge  the  gratification  of  a  person  in  the  en- 
joyment of  his  property,  as  shutting  out  the  prospect  firom  his 
windows  (A) ;  and  where  tiie  plaintiff  brought  his  action  against 
the  defendant  for  keeping  his  dogs  so  near  the  plaintiff's  house, 
that  his  family  were  prevented  ifrom  sleeping  during  the  nighty 
and  were  much  disturbed  during  the  day,  and  the  jury  found  ii 
verdict  for  the  defendant,  though  no  evidence  was  given  by  him, 
the  court  refused  to  grant  a  new  trial,  (i)  Nor  can  an  action  be 
maintained  for  a  reasonable  use  of  a  person's  rights,  tiu>ugb  it  be 
to  tiie  annoyance  of  another ;  as  if  a  butcher,  brewer,  &c« ;  use 
his  trade  in  a  convenient  place  (Jk) ;  or  if  a  man  sets  up  a  school 
so  near  my  study,  who  am  of  the  profession  of  the  law,  that  tbe 
noise  interrupts  my  studies.  (Q  So  an  action  for  a  nuisance  to 
a  house,  cannot  be  maintained  for  tiiat  which  was  no  nuisaaoe, 
before  a  new  window  was  opened  by  the  plaintifi^  and  which  be- 
comes a  nuisance  only  by  that  act*  (tn) 


For  stopping        An  action  on  the  case  also  lies  for  stopping  the  ancient 

lights*.       belonging  to  a  house  (n) ;  or  lights  of  ^hich  the  owner  of  a 

house  has  had  an  adverse  unexplained  enjoyment  for  twenty 

years  or  upwards,  (o)    So  if  the  owner  of  land  builds  a  house  on 


(a)  Edwards  ▼.  Halinder,  t  LeoB. 
95.    Poph.  46,  S.  C 

(6)  In  an  indictment  for  a  nnisanee, 
Lord  Mansfield  held,  that  it  was  not  ne- 
cessaiy  that  the  smell  shoold  be  no- 
wholesome.  It  was  enough  if  it  rendered 
the  enjoyment  of  life  and  property  nn- 
coqiibruble.  R.  ▼.  White,  1  Bnrr.  837. 

(e)  Aldred*s  case,  9  Rep.  59,  a.  S 
Rol.  Ab.  141,  1.  IS.  See  R,  ▼.  Wigg, 
%  8alk.  450. 

(d)  Jones  ▼.  Powell,  Hntt.  136.  Pahn. 
5S6,  S,  C  Conu  Dig.  act*  for  nnisanee^ 
(A). 

(0  Bradley  ?,  Gill,  Latw,  70.  Com. 
Dig.  M  iupt 

(f)  Styan  v.  Hatchinsou,  MS.  Selw. 


N.  P.  1047,  4th  edit. 
(r)  1  Rol.  Ab.  89,  1. 15.    Com.  Dig. 

{k)  Aldred'k  case,  9  Rep.  68,  b. 

(t)  Street  ▼.  TagwsU,  MS.  Mw. 
N.  P.  1047,  4th  edit. 

(ft)  Com.  Dig.  action  on  the  case  fiur 
nuisance,  (C). 

(0  IhUL. 

(m)  JUwtence  ▼•  Obee,  S  Campb  N. 
P.  C.  514. 

(n)  Aldi«d*scai^  9Rep.  58,  ft  Bow- 
ly  ▼.  Pope,  1  lieon.  l^  %  RoL  Ab. 
14P^  1.  45. 

(o)  s  Saoipd.  175,  notes,  5th  edil.4 
and  see  pose,  p.  971. 
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part  of  the  land,  and  afterwards  sells  the  house  to  one  perdon,  For  disturbance 
and  the  adjacent  land  to  another,  the  vendee  of  the  house  may  '^  the  enjoy- 
maintain  an  action  against  the  vendee  of  the  land,  for  obstruct-  ™*^*  ^  houiet 
ing  hia  lights,  although  the  house  he  a  new  house,  because  the  ^ 
law  win  not  permit  the  vendor,  and  by  consequence,  any  person 
chuDung  under  him,  to  derogate  from  his  own  grant,  (a)  Apd  so 
the  occupier  of  one  of  two  houses,  built  nearly  at  the  same 
time,  and  purchased  of  the  same  proprietor,  may  maintain  a 
apecial  action  on  the  case,  against  the  tenant  of  the  other,  for 
obstructing  his  window  lights  by  adding  to  his  own  building, 
however  short  the  previous  period  of  enjoyment  by  the  plain- 
tiff, (i)  A  custom  for  building  upon  a  new  foundation  to  the 
ohatruction  of  ancient  Bghts,  has  been  held  void,  (c)  But  by 
the  custom  of  London  every  citizen  upon  an  ancient  foun- 
dation, may  build  a  house  as  high  as  be  pleases,  {d)  No  ac- 
tion will  lie  if  the  defendant  merely  prevents  an  excess  in  the 
plaintiff's  use  of  his  right  (e) ;  as  if  A.  has  Ughta  in  an  ancient 
hooae,  and  rebuilds  his  house,  and  makes  lighta  in  other  places 
and  larger  (/) ;  but  if  an  ancient  window  is  enlarged,  the  owner 
of  the  adjoining  land  cannot  lawfully  obstruct  the  passage 
of  the  light  to  any  part  of  the  space  occupied  by  the  an- 
aeat  window,  although  a  greater  portion  of  light  be  admitted 
through  the  unobstructed  part  of  the  enlarged  vrindow  than 
was  formerly  enjoyed,  (g)  The  opening  of  a  window,  whereby 
the  plaintiff's  privacy  is  disturbed,  ia  not  actionable ;  the  only 
remedy  is  to  build  upon  the  adjoining  land,  opposite  the  oflfen- 
ttve  window,  (h)  So  the  building  of  a  wall,  which  merely  in- 
tercepts the  prospect  of  another,  without  obstructing  his  lights, 
is  not  actionable.  ( i)  It  should  be  observed,  that  a  total  prir 
vation  of  light  is  not  necessary  to  maintain  this  action.    If  the 

(^  Friner  v.  neteker,  1  L«v.  ISS.  (/)  Ibid.    «  Ver.  646. 

1  Sid.  ler,  8.  C.     Cos  V.  Mathewi,  (g)  Chandler  ▼.  Thompson,  5  Camp. 

1  Veat.  tS7.    Com*  Dig*  action  on  the  K.  P.  C.  80.  Martin  ▼.  Ooble,  1  Camp. 

caie  for  nnipuice, (A).    Bull.  N.  P.  74.  N.  P.  C.  32S.    LnttreU'a  case,  4  Rep. 

(k)  Compton  ▼.  Hidiards,  l  Price,  87,  a. 

27.  {k)  Chandler  v.  Thompson,  S  Camp. 

(#)  %  Rol.  Ab.  fi69|  h  46.     Uoisbes  N.  P.  a  80 ;  apd  sea  Al/dred's  case,  9 

▼.  Knne,  Yel?.  S16.  Rep.  58,  b. ;  and  Cotterell  v.  Griffiths, 

(fi  Ikid.  Com.  Rep.  f  73.    Com.  Dig.  4  ^p.  N.  P.  C.  69. 

London^  (N.  5).  CO  P^^  Wray,  C  J.  ia  Aldredt  case, 

(e)  Com.  Dig.  action  on  the  case  for  9  Rep.  .H8,  b.    Knowles  ▼.  Richardson, 

i,  (C).  1  Mod.  55.    £  Keb.  6  U ,  64$,  S.  C. 

«  A  2 
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Action  an  the  Case  far 


For  disturbance  plaiiitiiF  Can  prove,  that  by  reason  of  the  obstruction,  he  cannot 
in  the  enjoyment  enjoy  the  light  in  SO  free  and  ample  a  manner  as  he  did  before 
ouses  an      ^^^  injury,  it  will  be  sufficient,  (a) 

'  If  an  ancient  window  has  been  completely  shut  up  with  brick 

and  mortar,  above  twenty  years,  it  loses  its  privilege,  (b)  And 
where  it  appeared,  that  the  plaintiff's  messuage  was  an  ancient 
house,  and  that,  adjoining  to  it,  there  had  formerly  been  a  build- 
ing, in  which  there  was  an  ancient  window  next  the  lands  of  the 
defendant,  and  that  the  fonner  owner  of  the  plaintiff's  ptetmes, 
about  seventeen  years  before,  had  pulled  down  this  building  and 
erected  on  its  site  another  with  a  blank  waH  next  adjoining  the 
premises  of  the  defendant,  and  the  latter,  tibout  three  years  be^ 
fore  the  commencement  of  the  action,  erected  a  building  next 
the  blank  wall  of  the  plaintiff,  who  opened  a  window  in  that 
wall,  in  the  same  place  where  the  ancient  window  had  been  in 
the  old  building,  it  was  held,  that  he  could  not  maintain  any 
action  against  the  defendant  for  obstructing  the  new  window ; 
because,  by  erecting  the  blank  wall,  the  owner  not  only  ceased  to 
enjoy  the  right,  but  had  evinced  an  intention  never  to  resume  the 
enjoyment,  (c) 


An  action  on  the  case  also  lies  by  the  proprietor  of  lands 
against  a  tithe-owner,  who  has  suffered  his  tithes  to  remain  on 
the  land  more  than  a  reasonable  time  after  they  were  set  out,  to 
the  detriment  of  the  herbage,  (d)  But  the  action  cannot  be 
maintained,  unless  the  tithes  have  been  duly  set  out,  as  if  the 
tithe  of  wheat  be  set  out  in  shocks  or  riders,  as  they  are  termed 
in  the  north  of  England,  instead  of  being  set  out  in  the  shea^ 
as  the  common  law  requires  (e) ;  pr  if  the  tithe  of  hay  be  set  out 
in  the  swarth  instead  of  the  cock  (/) ;  or  if  it  be  set  out  in  grass 
cocks,  without  having  been  tedded,  (g)  The  tithe  ought  to  be 
so  set  out,  and  the  nine  parts  left  so  long,  that  the  parson  may 


'    (a)  CottereU  ▼.  Griffiths,  4  Esp.  N. 
P.  C.  69. 

(6)  Lawrence  ▼.  Obee,  S  Campb.  N. 
P.  C.  514. 

(c)  Moore  ▼.  Rawaon,  5  B.  and  C, 
'53'. 

(d)  Per  Lord  Keayon  in  Williams  v. 
Ladner,  8  T.*R.  76 ;  or  he  may  distrain 
^he  tithes  damage  feasant  bnt  he  cannot 
torn  in  his  catUe  to  consome  them.  Ibid* 


As  to  the  parson's  right  of  wiy  to  cany 
off  the  tithes,  see  pottp  p.  363. 

(«)  Shallcross,  ▼.  jQWie,  13  East, 
S61.  Tenant  ▼.  Stubbing,  3  Anstr.  641. 
'  (/)MoyesT.Willett,3£sp.N.P.C. 
31.  Shallcross  v.  Jowie,  IS  East,  MU 

(jf)  Newman  ▼.  Morgan,  10  East,  5 ; 
and  see  Halliwell  ▼.  Trappcs,  H  Trant. 
55. 
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have  an  opportunity  of  judging,  by  the  view^  whether  the  tithe  For  disturiiance 
is  fiurly  set  out  or  not.  (a)    Notice  should  be  ^ven  of  the  tithe  in  the  enjoyment 
haying  been  set  out,. before  bringing  an  action  for  not  removing  ^^  ^^^'^  "^ 
it.  (6)   Whether  the  whole  crop  has  been  left  on  the  ground  for       ' 
a  reasonable  time  after  the  tithe  has  been  set  out,  is  a  question 
for  the  jury  and  not  for  the  court,  (c) 

So  case  may  be  maintained  for  other  injuries  to  land,  which  do 
not  amount  to  trespasses ;  as  for  stopping  a  watercourse,  whereby 
the  plaintiff's  land  is  surrounded  or  overflowed,  {d)  So  where 
the  plaintiff  had  sold  certain  trusses  of  hay  to  the  defendant 
within  such  a  meadow,  to  be  carried  away  from  that  meadow 
within  a  certain  time,  but  the  defendant  suffered  the  hay  to  lie 
there^  so  that  it  putrified  the  meadow,  an  action  on  the  case  was 
held  to  be  maintainable,  {e)  So  also  an  action  lies  for  erecting  a 
smelting-house  for  lead,  so  near  the  land  of  the  plaintiff^  that 
the  vapour  and  smoke  kill  his  com  and  grass,  and  damage  his 
cattle.  (/) 

Suit  to  a  mill,  or  the  right  of  compelling  all  the  inhabitants  in  the  nature  of 
within  a  certain  district,  or  other  persons,  to  grind  their  com  at  ^sectaadmoUn- 
a  particular  mill,  may  arise  either  by  tenure,  custom,  or  prescrip-  ^*^'*' 
tion.  {g)    A  custom,  that  all  the  householders  in  the  parish  of 
A.  diaU  grind  all  their  com,  which  shall  be  used  by  them  ground, 
within  the  parish,  is  good,  {h)    But  a  custom  for  inhabitants  ''  to 
grind  all  their  grain  whatsoever  by  them  spent  or  sold^**  at  the 
plaintiff^s  mill,  is  a  void  custom,  (i)    A  custom  which  binds  the 
tenants  and  resiants  within  a  manor,  to  grind  at  the  lord*s  mill, 
all  their  com  and  grain,  which 'they  use  ground  in  their  dwel- 
lings," does  not  prevent  them  from  bringing  and  using  in  their 


(«)  PeremUm^  In  HaUiweH  ▼•  Trap- 
pet,  H  Taont.  59. 

(^)  Adm.  «|r.  3  Boir.  189t;  and 
•ee  Kemp.  v.  Filewood,  ll  East,  358. 

(c)  Facey  ▼.  Hordom,  3  Baro.  and 
Grtt.  S13.  See  Teonant  ▼.  Stnbbiog, 
3  Aartr.  M4. 

(d)  S  Rol.  Ab.  140, 1. 30.  Com.  Dig. 
artioB  OS  the  cate  for  noitance,  (A). 

(<)  Caae  cited,  Edwards  ▼.  Haliader, 
S  Lees.  93.    Com.  Dig.  M  tup. 


(/)lRol.  Ab.  89,1.11. 

(g)  AiUtf  p.  36.  Hiz  ▼.  Gardiner,  S 
Balstr.  195.  White  v.  Porter,  Hardr. 
177.  Vin.  Ab.  Mill,  (A).  Drake  ▼. 
Wigglesworth,  Willes,  656;  and  see 
Vyvyan  ▼.  Arthur,  1  Bam.  &  Cres.  410. 

(jk)  1  Rol.  Ab.  559,  1.  36.  Drake  ▼. 
Wiggleswortb,  Willes,  654.  Cort  ▼. 
Berkbeck,  DoDgl.  HIS. 

(t)  Harbin  v.  Green,  Hob.  189. 
Moor9  887,  S.C. 
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in  tbe  nature  of  dweHiDgSy  flour  produced  from  com  ground  at  oAer  milLi.  (a) 

a  ueta  ad  mo-     Where  the  lord  of  a  manor  had  two  miOsy  and  the  tenants  and 

UndinuM.         fesiants  were,  by  custom,  hound  to  grind  all  their  malt^  whidi 

'    they  used  in  their  dwellings,  at  the  said  mills,  but  might  tilke  it 

^  to  either,  at  their  own  option,  it  was  held,  that  the  lord  having 

pulled  down  one  of  the  mills,,  had  thereby  suspended  the 

custom,  (b) 

The  inhabitants  of  a  place  may  be  bound  by  custom  to 
grind  their  com  at  the  plaintiff's  mill,  although  they  be  not  his 
tenants  (c) ;  and  such  a  custom  is  not  confined  to  ancient  houses; 
and  if  the  inhabitant  reside  in  a  newly  built  house,  he  is  still 
bound  to  grind  his  corn  at  the  mill,  {d) 

If  a  man  is  bound  to  grind  his  com  at  a  mill,  the  owner  of  the 
mill  b  bound  to  keep  it^in  order,  with  all  necessaries,  (e) 

For.disturi>ance      An  action  On  the  case  will  also  He  for  disturbing  a  Water- 
ofawatercourae.  ^ourse^  to  the  water  of  which  the  plaintiff  is  entitled.   Independ- 
"  ently  of  any  particular  enjoyment  which  another  has  been  ac- 

customed to  have,  every  person  is  entitled  to  the  benefit  of  a 
flow  of  water  in  his  own  land,  without  diminution  or  iteration ; 
but  an  adverse  right  may  exist,  founded  on  the  occupation  of 
another ;  and,  although  the  stream  be  either  diminidied  in  quan* 
tity,  or  even  corrupted  in  quality,  as  by  means  of  the  exercise  of 
certain  trades,  yet,  if  the  occupation  of  the  party  so  taking  or 
using  it^  has  existed  for  so  long  a  time  as  may  raise  the  presump- 
tion of  a  grant ;  the  other  party,  whose  land  is  below,  must  take 
the  stream,  subject  to  such  adverse  right.  (/)  It  is  not  necessary 
that  the  mode  of  enjoying  a  watercourse  should  always  have 
been  precisely  the  same ;  for  where,  in  an  action  for  a  nuisance 
to  a  watercourse,  the  plaintiff  declared  on  his  possession,  not 
stating  the  mill  to  be  an  ancient  one,  it  was  held  to  be  no  de- 
fence, that  he  had,  within  twenty  years,  somewhat  akernd  the 

(a)  Ricbardaoo  v.  Walker,  S  Barn.     d58. 
and  Cret.  827.    Ord  ▼.  Back,  8  Br.        (e)  Drake  v.  Wiggletwortb,  WiOei, 


P.  C;  106.                     ^  6b7. 

(6)  Ricliardson  ▼•  Capes,  S  B.  and  (/)  Per  Lord  EHeoborovfl^,  C.  J.  in 

C.  841.  Beeley  ▼.  Shaw,  6  East,  f  14 ;  and  aee 

(c)  Drake  ▼.  Wigglesworth,  Willes,  Balston  ▼.  Bensted,  1  Campli.  N.P.C. 
656.  463.    Cos  ▼.  MaUhewa,  1  Vent  137. 

(d)  Sefaitley  ▼.  Bendell,  cited  Hardr.  SSannd.  113,  b,  notes,  3di  edit,  and 
177.    Drake  ▼.  Wiggtetworth,  Willes.  poti. 
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wlMeli^(a)    The  owner  is  not  bound  to  use  the  water  in  the  For 

saiM  precise  manner,  or  to  apply  it  to  the  same  mill ;  for  if  he  ofawatenxmne. 

weie»  that  would  stop  all  improvements  in  machinery,  (i)    The    — — 

mere  obstruction  of  the  water,  which  has  been  accustomed  to 

flow  through  the  plaintiff's  lands,  does  not  per  se  afford  any 

groupd  of  action;  some  benefit  must  be  shewn  to  have  arisen 

fxook  the  water  going  to  his  lands ;  or,  at  least,  it  is  necessary  to 

shew,  that  wme  deterioration  was  occasioned  to  the  premises) 

by  the  subtraction  of  the  water,  (c) 

An  obstruction  of  a  public  navigable  river  for  twenty  years, 
win  not  have  the  effect  of  preventing  the  public  from  still  using 
it  as  such,  {d) 

An  action  on  the  case  will  lie  for  disturbing  a  man  in  the  en-  For  dUtorbance 
joyment  of  a  right  of  way;  but,  before  stating  the  law  relative  of  right  of  way 
to  this  action,  it  will  be  proper  to  inquire  into  the  various  kinds    """"""""^ 
of  ways,  and  the  means  by  which  a  right  to  the  ei^oyment  of  them 
may  be  acquired. 

There  are  four  different  kinds  of  ways.  1^  A  foot-way.  £• 
A  horse-way,  which  includes  a  foot-way.  3.  A  carriage-way, 
which  includes  both  a  horse-way  and  foot-way.  4.  A  drift-way  (e). 
The  continued  use  and  enjoyment  of  a  private  way  for  carriages, 
does  not  necessarily  imply  a  right  to  use  it  as  a  drift-way,  though 
the  one  has  been  often  understood  as  implying  the  other.  (/) 
But  a  general  way  for  carriages  may  be  good  evidence,  from 
which  a  jury  may  infer  a  right  to  a  drift^way.  (g)  With  regard 
toapubUc  way,  the  presumption  is,  that  it  is  for  catde  as  well  as 
carriages.  (A) 

A  right  of  way  may  be  either  public  or  private. 

A  highway,  or  king's  highway,  is  a  way  over  which  the  king     Highways. 
has  a  right  of  passage  for  himself  and  his  subjects,  (i)    A  way 
leading  to  any  market  town,  and  common  for  all  traveller^,  and 
communicating  with  any  great  road,  is  a  highway;  but  if  it  lea^ 
only  to  a  church,  or  to  a  house,  ot  village,  or  to  the  fields,  it  is 

(fl)  Bamden  ▼•  Newman,  1  Bim.  .     («)  See  Co.  Litt.  M,  a. 
Aid.  aas.  (/)  Ballard  v.  Dyson,  1  Taont.  tS4^ 


(»)  Ptr  Abbot,  J.    md.  Lnttrel't  8S5. 
I,  4Rflp.87,a.  (j')  Per  Mansfield,  C  J.    /Ud. 

(<)  WiUans  t.  Morland,  9  B.  and         (A)  IHd. 
C.  915.    4  D.  ami  R.  5S3, 8.  C.  (t)  Terms  de  la  Ley,  Chimin.    Bot 

(d)  Voogbt  V.  Winch,  %  B.  and  A.  sn^eet  to  this  right,  the  owner  of  the 

Ht.    5  Camp,  f  ST.    7  East,  199.  soil  may  maintain  trespais.   fiee|Mi#. 
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D«dicfttion  to 
the  public. 


For  distuibftiiee  a  private  way ;  whether  it  be  a  public  or  private  way,  is  a  nutttef 

of  right  of  way.  of  bct,  and  depends  much  on  common  reputation,  (a)  If  a  high- 

'    way  lies  in  an  open  field,  and  passengers  are  accustomed  to  turn 

out  of  the  great  track,  when  it  is  foundrous,  these  outlets  are 

part  of  the  highway.(6)    A  navigable  river  is  in  the  nature  of 

a  highway ;  and  if  the  river  alters  its  course,  the  way  alters,  (c) 

When  the  owner  of  land  builds  houses  upon  it,  forming  a 
street,  which  he  permits  to  be  used  as  a  highway,  it  is  a  dedica- 
tion of  the  land  to  the  public,  so  fiur  as  the  pubHc  have  occasion 
for  it ;  i.  €•  for  a  right  of  passage,  (d)  If  the  owner  of  the  soO 
throws  open  a  passage,  and  neither  marks  by  any  visible  distinc- 
tion, that  he  means  to  preserve  alibis  rights  over  it,  nor  excludes 
persons  from  passing  over  it  by  positive  prohibition,  he  shall  be 
presumed  to  have  dedicated  it  to  the  public,  {e)  But  proof  of  a 
bar  having  been  placed  across  the  street,  soon  after  the  houses 
which  form  the  street  were  finished,  will  rebut  the  presumption 
of  dedication,  though  the  bar  was  soon  afterwards  knocked 
down ;  since  which  period,  the  way  has  been  used  as  a  thorough- 
fare ;  for  a  dedication  must  be  made  openly,  and  with  a  deliber- 
ate purpose.  (/)  The  question  of  dedication  depends  upon  the 
time,  and  the  nature  of  the  enjoyment  which  persons  have  had 
of  the  passage  over  the  land ;  therefore,  where  the  plaintiff 
erected  a  street  leading  out  of  a  highway,  across  his  own  close, 
and  terminating  at  the  edge  of  the  defendant's  adjoining  close, 
which  was  separated  by  the  defendant's  fence,  firom  the  end  of 
the  street,  for  twenty-one  years,  (during  nineteen  of  which  the 
houses  were  completed,  and  the  street  publitly  watched,  cleans- 


(a)  Per  Hale,  C.  J.  AottiD*s  case, 
1  Vent  189.   Hawk.  P.  C.  b.  1.  c  76, 

1.1. 

(6)  1  Rol.  Ab.  590, 1. 10.  Com.  Dig. 
Chimiii.  (A.  1\  Bnllard  ▼•  Harrison, 
4  M.  and  S.  595. 

(c)  Com.  Dig.  Chimin,  (A.  1).  As  to 
stopping  np,  and  difertkig  higliways, 
and  the  writ  of  md]  ^mod  dtmmmmy  see 
Stat.  15  6.  5,  C  78,  55  O.  5,  e.  68.  F. 
N.  B.  «f  1.  R.  ▼.  Warde,  Cro.  Car.  966. 
Vin.  Abi  ad  f  aod.  dam,  Waite  ▼.  Smith, 
8  T.  R.  155.  Dafldson  ▼.  GUI,  1  East, 
64.  R.  ▼.  Justices  of  Hertfordshire,  5 
M.  and  8.  459.  De  Ponthien  v.  Pen- 
nyfeather,  1  Marsh.  261.  5  Tanot.  654, 


S.  C.  R,  ▼.  Justices  of  Essex,  i  Bam. 
and  Aid.  575.  R.  ▼.  Justices  of  Wor- 
cesterdilre,  %  Bam.  and  Aid*  f  SB.  R* 
▼.  Sheppard,  5  Bam.  and  Aid.  414.  R* 

▼•  Justices  of 1  Chit,  Rep. 

164.  R.  V.  Kirk,  1  Bam.  and  Cres.  21. 
R«  ▼•  Justices  of  Kent,  1  Bam.  and 
Cres.  6Sf  •  R.  v.  Gasson,  5  DowL  and 
Ryl.56. 

(d)  Lade  ▼.  Shepherd,  t  Str.  1004. 

(e)  Per  Lord  EUenborongb.  R.  ▼. 
Lloyd,  1  Camp.  N.  P.  C  S6t.  ' 

(/)  Roberts  v.  Karr,  1  Gamp.N.P.C 
969,  note ;  and  see  Letbbridge  v.  Win- 
ter, Ikid.  265,  note. 
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edy  and  lighted ;  and  both  foot-ways,  and  half  the  horse^way  For  dutttTbanee 
thereof  paved  at  the  expense  of  the  inhabitants,)  it  was  held,  ^  ^^^  ^^  ^y* 
that  this  street  was  not  so  dedicated  to  the  public,  that  the  de-    """^""""^ 
fendant,  pulling^  down  his  own  wall,  might  enter  it  at  the  end 
adjoining  to  his  land,  and  use  it  as  a  highway,  (a)    Although 
the  same  period  of  time  is  not  necessary  to  dedicate  a  highway^ 
.  as  is  required  to  establish  a  right  of  possession  to  land^  against 
a  hostile  claim,  yet  time  is  a  material  ingredient.  (6)  In  one  case, 
it  is  said,  that  six  years  were  held  sufficient  {e) ;  and  where  the 
locus  in  quo  bad  been  in  lease  for  a  long  term,  up  to  the  year 
1780,  and  from  that  time  till  the  year  1788,  the  public  were  per- 
mitted to  have  the  free  use  of  it  as  a  way,  Lord  Kenyon  held  it 
to  be  quite  a  sufficient  time  for  presuming  a  dedication  of  the 
way  to  the  public,  (d)  If  the  land  is  in  the  possession  of  a  tenant, 
such  tenant  cannot  dedicate  it  to  the  public,  so  as  to  bind  the 
owner  of  the  fee ;  and,  therefore,  where  the  locus  in  quo,  which 
was  not  a  thoroughfare,  had  been  under  lease  from  1719  to  1818, 
but  as  tax  back  as  living  memory  could  go,  it  had  been  used  by 
the  public,  and  lighted,  paved,  and  watched,  under  an  act  of 
parliament,  in  which  it  was  enumerated  as  one  of  the  streets  in 
Westminster;  and  after  1818,  the  plaintiff;  who  previously  lived 
for  twenty-four  years  in  its  neighbourhood,  inclosed  it,  it  was 
held,  that  under  these  circumstances,  the  jury  were  well  justified 
in  finding,  that  Acre  was  no  public  right  of  way.  (e)    However, 
after  a  long  lapse  of  time,  and  a  frequent  change  of  tenants, 
Lord  Ellenborough  said,  that  from  the  notorious  and  uninter- 
rupted use  of  a  way  by  the  public,  he  should  presume,  that  the 
landlord  had  notice  of  the  way  being  used,  and  that  it  was  so 
used  with  his  concurrence.  (/) 
Where  there  has  been  a  public  king's  highway,  no  length  of 


(«)  Woodyer  ▼.  Hadden,  5  Taunt 
lf5. 

(6)  PcrSibbi,  J.  Woodyer  ▼.  Had- 
den, 5  Tiant.  155. 

(0  Case  mentioned  by  Lord  Kenyon, 
Tratteea  af  Rngby  Cbartty  ▼.  Merry- 
weather,  11  East,  STSt  note. 

(d)  ThMtees  of  Rnsby  Charity  ▼. 
Ifefrywaather,  11  Eafif,  576,  note ;  hot 
thto  case  baa  been  doubted.  See  Wood- 
jer,  ▼.  Hadden,  5  Taunt.  14t.    Wood 


▼•  Veal,  5  Bam.  and  Aid.  457.  See  abo 
R.  ▼.  St.  Benedict,  4  B.  and  A.  447. 

(e)  Wood  ▼.  Veal,  5  Bam.  and  Ald« 
454.  S  B.  and  C.  688  ;  and  see  Daniel 
▼.  North,  11  East,  S7f.  Nicholas  v. 
Chamberlain,  Cro.  Jac«  Iff. 

(/)  R.  V.  Barr,  4  Campb.  N.  P.  C. 
16.  Notice  to  the  steward  ia  notiea  te 
the  bmdlord.  Ilrid.  Doe  dem.  Foley  ▼. 
Wilson,  11  East,  56. 
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Actum  OS  tkt 


for 


For  diBturbance  time,  duiiiig  which  it  may  not  have  been  uaed,  will  prevent  the 
of  right  of  way,  p^m^  f^^  resummg  the  ri^t,  if  they  diiofc  pcoper.<a) 

There  are  four  modes  of  cUfciming  a  private  way :  by  grant, 
by  prescription,  by  custom,  and  by  express  reservation. 
By  grant. '  A  way  may  be  claimed  by  grant,  as  where  A«  grants  that  B« 
shall  have  a  way  through  such  a  dose,  (b)  So  if  A«  covenants 
that  B.  shall  have  and  use  such  a  way,  it  amounts  to  a  grant,  (c) 
And  if  a  man  seised  of  Whiteacre  and  Blackacre,  uses  a  way 
through  Blackacre  to  Whiteacre,  and  afterwards  grants  White- 
acre^  with  all  ways,  &c.,  the  way  through  Blackacre  pa3se8  to 
the  grantee,  (d)  So  if  a  way  be  ajypendant  to  land,  1^  a 
lease  of  the  land,  the  way  passes  to  the  lessee  without  an  ex- 
press grant,  {e)  When  certain  houses,  together  with  a  piece  of 
ground,  which  was  part  of  an  adjoining  yard,  were  leased  to  a 
tenant,  together  with  all  ways,  with  the  said  premises,  pr  any 
part  thereof  used  or  enjoyed  before,  and  at  the  time  of  the  lease 
granted,  the  whole  of  the  yard  was  in  the  occupation  of  one 
person,  who  had  always  used  and  ei^joyed  a  certain  right  of  w^y 
to  every  part  of  ihat  yard,  it  was  held,  that  the  lessee  was  en- 
titled to  such  right  of  way  to  the  part  of  the  yard  demised  to 
him.  (/)  An  existing  right  of  way  will  pass  under  the  word 
*'  appurtenances**  (g) ;  but  not  where  it  has  beai  extingiiish- 
ed  by  luiity  of  possession.  (A) 

Twenty  years  adverse  user  of  a  right  of  way  is  sufficient  evi- 
dence for  a  jury  to  presume  a  grant,  although  such  gtant  mnst 
have  been  made  within  twenty-six  years,  all  former  ways  being 
at  that  time  extinguished  by  the  operation  of  an  enclosure  act.  (») 
Where  A.  granted  to  B.  a  piece  of  land  of  unequal  breadth, 
which  was  described  in  the  conveyance  as  abuttiiig  op  a  road  op 


(a)  PerQihhh  C  J.  in  R.  ▼.  lohib. 
of  St.  JaqMi,  Twmt.  MS.  S  S^lw. 
N.  P.  131s  9  Kod  tee  Vooght  ▼.  Wiock. 
^mUf  p.  aS9. 

(6)  Com.  Dig.  Cbiinia,  (D.  3). 

(c)  Holmes  ▼•  Seller,  3  Lev.  305. 

(d)  Staple  ▼.  Hiydoii,  6  Mod.  3  ; 
Me  Harding  ▼•  Wilaon,  t  Ban.  and 
Cr«a.lOO. 

(e)  J?€r  3  JoitioBi,  Beaudeley  ▼• 
Brook,  Cro.  Jac.  190.  Com.  Dig. 
Chimin,  (0. 3). 


(/)  Kooystra  ▼.  Locas,  5  B.  and  A. 
830.    1  DowL  and  Ryl.  506, 8.  C. 

(jf)P«r  Eyre,  C.J.  Whalleyv.Tboni- 
aon,  1  Boa.  and  Pol.  375.  Nicholas  v. 
Chamberlaine,  Cro.  Jac  Ifl.  Plowd. 
173 ;  see  Harding  ▼.  Wilson,  f  B.  and 
C.  100. 

(h)  Morris  ▼.  Edgingtoo,  3  Taunt.  30. 
Whattey  v.  Thomson,  1  Bos.  and  Pol. 
37i. 

(t)  CaippbeU  v.  Wilson,  3  East,  994. 
See  Doe  t.  Read,  5  B.  and  A.  237. 
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By  implied 
grant. 


the  gfantor*B  own  soil ;  but,  in  fiict,  tiie  land  onljrabutted  in  the  j^j  distorimoe 
biaadest  part  on  the  road,  while  in  the  narrowest  part,  a  sHp  of  of  right  of  way. 
the  grantor's  land  intervened  between  the  road  and  the  premises    — — 
granted,  it  was  held,  that  the  grantor,  and  those  claiming  under 
him,  were  condnded  from  preventing  the  grantee  from  passing 
over  this  slip  of  land  into  the  road,  (a) 

As  a  right  of  way  may  be  created  by  an  express  grant ;  so  it 
may  also  arise  by  an  implied  grant,  where  the  circumstances  are 
such,  that  the  law  wiU  imply  such  grant*  This  right  of  way 
has  been  sometimes  termed  a  way  qf  necessity ^  but  it  is,  in  fact, 
only  a  right  of  way  by  implied  grant,  for  there  seems  to  be  no 
diffetence  where  a  thing  is  granted  by  express  words,  and  where 
it  passes  as  incident  to  the  grant,  by  operation  of  law.  (6)  Thns 
wfaer^  a  man  having  a  close  surrounded  by  his  own  land,  grants 
that  dose  to  another,  the  grantee  has  a  way  to  the  dose  over 
the  grantor's  land,  as  inddent  to  the  grant,  (e)  Such  a  way  of 
necessity  is  not  extinguished  by  unity  of  possession,  for  unity  of 
possession  appears  to  be  the  foundation  of  the  right.  {<t)  But  it 
is  limited  by  the  necessity  whidi  created  it ;  and  if  at  any  sub- 
sequent period,  the  party  entitled  to  it  can  approach  the  place 
to  which  it  leads,  by  passing  over  his  own  land,  it  ceases,  (e) 

Amongst  ways  of  necessity  may  be  classed  the  way  which  a 
rector  has,  as  incident  to  his  right  to  tithes,  to  carry  them  away; 
he  must^  however,  carry  them  away  by  the  usual  road,  over 
which  the  other  nine  parts  are  conveyed  (/),  and  he  cannot  use 
the  way  for  any  other  purposes,  (g)  So  where  a  man  leases,  re- 
serving the  trees,  he  may  enter  in  order  to  shew  the  trees  to  a 
buyer*  (A)  So  if  a  man  grants  to  another  certain  trees  in  his 
wood,  the  grantee  may  come  with  carts  over  the  grantor's  land 
to  carry  away  the  trees  (i) ;  and  these  may  be  termed  ways  of 


(«)  Roberts  v.  Katr,  l  Tuint.  495. 

(»)  1  Saaad.  S<5,  s,  notes,  5th  edit. 

(«)  CUrk  ▼.  Cogge,  Cro.  Jac.  170« 
Com.  Dig.  Chimin,  (D*.  3)(D.  4);  and 
see  Famen  of  Newgate  Market  7. 
Dean  of  St.  Panl's,  IS  Mod.  S7S. 

(4)  1  Sannd.  StS,  a,  note*  5th  edit. 
Shnry  V.  Piggot,  5  Bnbtr.  340.  Noy, 
84, 8.  C. ;  and  see  1  Bos.  and  Pul.  374, 
Willes,  458;  and  Bnckby  v.  Coles,  5 
Tiiant.  3lt. 


(e)  Holnee  v.  Goring,  S  Bing.  76. 
(/)  Cobb  ▼.  Selby,  ft  Bos.  and  Pal. 

N.R.  464.    1  Bulstr.  108.    S  JLvtw. 
1314.    1  Sannd.  3S3,  a,  notes,  5th  edit. 

(f )  Ptr  Mawfield,  C.  J.  Ballard  ▼. 
Dyson,  I  Tannt.  884. 

(ik)  f  Rol.  Ab.  74»  L  41.  1  Rol.  Ab. 
109, 1.  5. 

(I)  Liford's  case,  11  Rep.  52,  a. 
Yin.  Ab.  Inoident;  and  see  fMtf  in 
<<  Trespass.*' 
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For  disbubance  necessity.    So-also  if  a  man  has  a  right  to  wieck  thrown  ait 
of  right  of  way,  another  man's  land^  by  necessary  consequence,  he  has  a  right  of 
-  -  •    way  over  the  same  hmd  to  take  it*  (a) 

Under  the  grant  of  a  free  and  convenient  way  in,  through, 
and  over,  a  slip  of  hmd,  with  licence  to  make  and  lay  causeways, 
&c.  for  the  purpose  of  carrying  coak,  amongst  other  articles^ 
and  to  use  the  same  with  carriages,  the  grantee  has  a  right  to 
lay  a  framed  waggon-way.  (fi)  And  where  A.  granted  to  B.,  his 
heirs  and  assigns,  occupiers  of  certain  houses,  abutting  on  a 
piece  of  land  about  eleven  feet  wide,  which  divided  those  houses 
from  a  house  then  bel<»iging  to  A.,  the  right  of  using  the  said 
piece  of  land  as  a  foot  or  carriage-way,  and  gave  him  **  all  other 
liberties,  powers,  and  authorities,  incident  or  appurtenant,  need- 
ful or  necessary  to  the  use,  occupation,  or  enjoyment  of  the  said 
road-way  or  passage,"  it  was  held,  that  under  these  words,  B. 
had  a  right  to  put  down  a  flag-^tone  upon  this  piece  of  land,  in 
front  of  a  door  opened  by  him  out  of  his  house  into  the  piece 
of  land,  (c)  But  under  a  grant  of  way  from  A.  to  B.,  tn,  througk 
and  along  a  particular  close,  the  grantee  is  not  justified. in 
making  a  transverse  way  across  the  same.  (cO  And  if  a  person 
has  a  right  of  way  through  a  close,  in  a  particular  direction, 
and  afterwards  purchases  other  closes  adjoining,  he  cannot  jus- 
tify using  the  way  to  the  latter  closes,  (e)  So  a  right  of  way 
for  agricultural  purposes,  wUl  not  justify  the  party  in  using  the 
way  for  carrying  lime  from  a  lime  quarry  newly  opened.  {/) 

The  grantee  of  a  way  has  a  right  to  repair  it,  as  incident  to 
the  grant  (g);  and  the  grantor  .is  not  bound  to  repair.  (A)  I£ 
a  private  way  be  impassable,  the  grantee  cannot  break  out  and 
go  extra  viam^  as  in  the  case  of  a  public  way*  (i) 


(a)  Anon.  6  Mod.  149. 

(6)  Senhonae  ▼.  Qiristiao,  l  T.  R. 
560 ;  and  aee  Hodgaon  v.  Field,  7  Eaat, 
615;  and  Nicfaolaa   ▼.   Chamberlain, 
Cro.  Jac.  121. 

(«)  Gerrard  v.  Cooke,  t  Bos.  and 
Pal.N.  R.109.  Vin.  Ab.  Incidents; 
and  tee  Uie  caiea  cited  in  the  last  note. 

(tf)  Senhonse  v.  Christian,  1  T,]t  560. 

(e)  1  Rol.  Ab.  S91,  L  50.  1  Lntw. 
114.  Howell  V.  King,  1  Mod.  190. 
Senhonse  ▼.  Christian,  1 T.  R.  569.  See 
also  Wright  V.  Rattray,  1  East,  977 ,  and 


posl,  in  *^  Trespass." 

(/)  Jackson  ▼.  Stacey,  Holt's  N.P.C 
455. 

(g)  Com.  Dig.  Chimin,  (D.  6).  Oodb. 
53.  Per  Heath  and  Cbambre,  J.  Oer- 
rard  ▼.  Cooke,  t  Bos.  and  Pol.  N.R. 
109.    Vin.  Ab.  Incidents,  (A). 

(ik)  Com.  Dig.  Chimin,  (D.  6);  un- 
less by  express  stipulation  or  prescrip- 
tion. 1  Savnd.  322,  a,  notes.  Rideir 
?.  Smith,  3T.R.766. 

(i)  Ballard  ▼.  Harrison,  4  M.  and  S. 
387.  Taylor  v.  Whitehead,  Dongl.  744. 
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'    Where  the  owner  of  land  has  lued  a  way  from  such  land  to  For  dutuibance 
some  other  jiace,  from  time  unmemorial,  he  may  in  an  action  of  right  of  way. 
of  trespass  brought  against  him,  prescribe,  that  he  and  all  those  By  pxeacnption. 
whose  estate  he  has  in  the  land,  have  from  time  immemorial  had 
and  used  the  way.  (a)    Where  this  plea  is  pleaded  by  a  parti- 
cular tenant,  he  must  set  forth  the  seisin  in  fee,  and  the  pre- 
scription, and  then  trace  hb  own  tide  fix>m  the  owner  of  the 
fee.(6) 

Unity  of  possession  of  the  land,  in  respect  of  which  the  way 
is  claimed,  and  of  the  land  over  which  the  way  passes,  will  ex-* 
tinguish  the  right  of  way,  for  the  prescription  is  gone,  and  the 
way  is  against  common  right,  (c) 

Where  A.,  the  owner  of  a  dose,  situate  within  a  close  belong- 
ing to  B.,  had  a  prescriptive  right  of  way  through  B.'s,  dose  to 
his  own ;  and  twenty-four  years  before  the  time  when,  &c.  B. 
stopped  up  the  old  way,  and  made  a  new  way  which  had  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way;  in  tres- 
pass by  B,  against  A.  for  going  over  the  new  way,  it  was  hdd, 
that  the  latter  could  not  justify  using  this  way,  but  that  he  should 
either  have  gone  the  old  way  and  thrown  down  the  enclosure,  or 
should  have  brought  an  action  against  B.  for  stoppmg  tip  the 
old  way ;  the  new  way  being  only  a  way  by  sufferance,  during 
the  pleasure  of  both  parties,  {d)  But  as  long  as  the  new  way 
lay  open,  the  defendant  might  be  justified  in  passing  along 
it.{e) 

A  custom  that  every  inhabitant  of  such  a  vill,  shall  have  a     bj  custom. 
way  over  such  land>  either  to  church  or  market,  is  good,  because 
it  is  only  an  easement  but  not  a  profit  (/) 

A  right  of  way  may  be  claimed  by  express  reservation,  as  Byeipretsre- 
where  A.  grants  land  to  another,  reserving  to  himself  a  way  over      servation. 
such  land,  (g) 

An  action  on  the  case  lies  for  the  disturbance  of  a  right  of  Nature  of  tbe 

injury. 

(a)  C^om.  Dig.  Ghimio,  (D.  S),  (e)  Id.  S87.  Home  ?.  Wedlike,  Y«|t. 

(6)  ScUly  ▼.  DaUy,    8  Salk.    66S.  141. 

Comb.  476,  S.C.  Com.  Dig.  Chimin,  (/)  Gatewird't  case,  6  Rep.  se  b. 

(D.t).    Staple  ▼.  Haydim,  6  Mod;  4.  Co.  Litt  ItO,  b.    Foxall  ▼•  Venablet, 

See  jweC,  io  **  Trttftm."  Cro.  Elis.  ISO;  and  lee  Fitch  ▼•  Raw- 

(c)  1  RoL    Ab.  955,    WbaUey  v.  Ifaig,  S  H.  BL  595. 

Thomomi,  1  Boe.  and  Pal.  STl.    Vfai.  (g)  1  Rol.  Ab.  109, 1.  45.  Com.  D%. 

Ab.  EictiogaUiment,  (A).'  (C).  ChimiD,  (D.  2);  and  see  Eari  of  Car- 

(d)  R^nokU  r.  EdwaHs,   WiUeiu  digan  ▼•  Armitage,  S  Ban.  and  Orei. 
»t.  197. 


36i6  Aeii<m  an  ihe  Case  for 

For  diatttxbaBM  vmy,  rither  by  reservation,  grant»  or  preicription  (a),  and  snch 
of  right  of  way.  disturbances  may  be,  either  by  absolutely  stoppng  the  way, 
or  by  ploughing  up  the  land  through  which  the  way  liea  {b),  or 
by  damaging  the  way  with  carriages^  so  that  it  is  of  no  use, 
&c.  (c)  If  the  way  be  a  highway,  no  action  can  be  wiMiifa>i»^ 
for  tiie  disturbance,  unless  the  plaintiff  has  sustained  some  spe* 
cial  damage ;  as,  if  a  man  makes  a  ditch  in  the  highway,  and  the 
phuntiff  falls  in  and  maims  himself  (d),  or  if  by  the  stoppage  of 
the  highway,  the  plaintiff  has  been  constrained  to  use  a  longer 
and  more  difficult  way  {e)\  but.  where  the  incoavenience  is  ge- 
.  neral  only,  and  no  particular  damage  has  been  sustained  by  any 
'  one  individual,  no  action  on  the  case  can  be  supported*  {f)  A 
navigable  river  being  in  the  nature  of  a  hi^way(g),  it  has  been 
held,  that  an  action  on  the  case  may  be  maintained  for  the  ob* 
structiott  of  a  public  navigable  creek,  if  die  plaintiff  has  stis* 
tained  special  damage.  (A)  Where  there  is  a  direct  special 
damage,  an  action  on  the  case  lies,  for  not  repairing  as  well  as 
for  a  nmsance  in  a  highway,  if  an  individual  is  liable  to  rqiair  (t), 
but  otherwise,  where  the  county  or  paridi  is  liable^  (i)  If  the 
immediate  and  proximate  cause  of  the  damage  is  the  unskiUnl- 
ness  of  the  plainti£^  he  cannot  recover  (/),  nor  unless  he  use  or* 
dinary  care  to  avoid  the  obstruction,  (m) 

For  disturbtnct     A  right  of  common  is  a  privileged  which  a  man  may  enjoy,  of 

oT  coonnoiL    taking  a  profit  in  common  with  many  in  the  land  of  another,  as 

'   to  feed  his  beasts,  catch  fldi,  dig  turf,  cut  wood,  or  the  like ; 

that  is  to  say,  common  of  pasture,  of  piscary,  of  turbary,  and 

of  estovers,  (n)    Common  of  pasture  is  of  four  kmds,  appendant, 

appurtenant,  because  of  vicinage,  or  in  gross,  (o) 

• 

(a)  Com.  Dig.  Act.  on  the  cate  for  664.    Pluu«  ▼.  Fartricb,  Cartb.  t9S. 

diatarbance,  (A.  S).    1  Rol.  Ab.  109,  Hubert  ▼.  Grovei,  1  Esp.  N.P.C.  148. 

1.45.  SBiDg.866. 

(fr)  S  Rol.  Ab.  140, 1.  7.  (f )  AiAff  p.  360. 

(e)  LsUgbton  ▼•  Wwd,  1  IjdIw.  ill.        (A)  Roa«  v.  Miles,  4  M.  and  8.  lOU 

(d)  Co.  litt.  56,  a.  Williams's  case,        (t)  Hale's  note,  Co.  Litt.  56,  a  (S). 
5  Rep.  7S,  a.  (Je)  Russel  ▼.  Men  of  Devon,  t  T.  R. 

(c)  Com.  Dig.  Aict.  on  the  case  for  671. 
nnisance,  (C).     Hart  v.  Basset,  T.        (2)  Flower  ▼.  Adam,  S  Taunt.  314. 
Jones,  156.    Maynell  ▼.  Saltmarsh,  1        (»)  Botterfiekl  v.  Forrester,  11  East, 

Knb.  847.    Iteson  ▼•  Moore,  1  Ld.  60. . 

Rayoi.  486.  1  Salk.  15t  S.  C.    Greasljr        (a)  Co.  Lltt.  ISS,  a.  Com.  Dig.  Com> 

V.  Codling,  S  Bing.  S63.  mon,  (A).    S  Bl.  Com.  3s. 

(/)  Fineox  y.  Hovenden,  Cro.  EBa «        (o)  Fincbe's  law,  157. 
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ComiDon  ap- 
pendant. 


Common  appendant  is  of  common  right  (a)i  and  therefbie  a  j^  dinttrbanet 
man  need  not  prescribe  for  it.  (6)  It  must  have  existed  from  ofoommon. 
time  immemorial  {p\  and  can  only  be  appendant  to  arable  land, 
and  not  to  a  house  or  meadow  (cf),  but  it  may  be  claimed  sa  ap- 
pendant to  a  cottage,  for  a  cottage  contains  a  curtilage  {e)^  and  it 
may  also  be  claimed  as  appendant  to  a  manori  carve  of  land,  &c 
which  comprehend  a  house,  meadow,  &c.  besides  arable  land, 
hi  which  case  it  shall  be  intended  appendant  only  to  the  arable 
land  (/),  and  if  part  of  the  arable  be  converted  into  pasture,  the 
connnon  remains,  (g)  Common  appendant  may  be  for  the  whole 
year,  or  for  a  time  limited.  (A) 

Connnon  appendant  cannot  be  claimed  for  a  certain  number  of 
cattle,  but  for  such  only  as  are  levant  and  couchant  on  the  land, 
and  therefore  it  caniiot  be  severed  even  for  a  moment,  or  turned 
mto  a  common  in  gross,  (i)  It  can  only  be  for  beasts  of  the 
plough  which  till  the  land,  as  horses,  oxen,  &c.  or  for  cattle 
which  manure  the  land,  as  cows  and  sheep,  and  therefore,  if  a 
man  prescribes  for  common  appendant  for  all  cattle  it  wiH  be 
bad  (k\  and  die  cattle  must  be  le9a$U  and  couchant f  that  is,  as 
many  as  are  necessary  to  plough  and  manure  the  land  in  propor- 
tion to  the  quantity  of  it  (/),  eras  many  as  the  land  will  maintaki 
during  the  winter  (m),  or  as  many  as  the  land  is  capable  of  main- 
taining, though  they  be  not  maintained  upon  it  during  the  win- 
ter, (n)  Common  appendant  Cannot  be  used  with  the  cattle  of  a 
stranger  (o),  but  it  may  be  used  with  cattle  hired  or  borrowed  to 
plough  or  manure  the  land,  (p) 


(fl)  1  RoL  Ab.  S96,  1. 44.    Co.  litt 


(4)  Br.  Ab.  Common,  11,  35.  Tyriog- 
i*t  caie,  4  Hep.  97,  a.  Co.  litt. 
ass,  a.    Hsigim?e's  oote,  (f). 

(c)  1  Hdl.  Ab.  996, 1.  40. 

(il)lBo].Ab.997,l.S8,S9f  Scbolet 
▼•  Htfgnvct,  5  T.  R.  46. 

(<)  Eaorton  ▼.  Selby,  1  Salk.  169. 
S  VL  Raym.  1015,  S.C.;  but  fumre^ 
•ioce  tUt.  15  Geo.  9,  c.  9t. 

(/)TjfriogbaiB'tcMe,  4Rep.97,b. 
u  Dif .  Common,  (B).  Co  litt.  ISS. 

(g)ML 

<*)lRiA.Ab.  996^1. 49.  Com.  Dig. 
;«mmon,(B). 

(0  Mwgnte  V.  Cave,  WiUei,  9tt. 


(le)  1  RoU  Ab.  997,  I.  98,  44.  Ty. 
rbgbam't  caie,  4  Rep.  97,  a.  Bennet 
T.  Ree?e,  Willes,  291. 

(2)  Per  IViUes,  C.  J.  in  Bennet  ▼. 
Ree?e,WilIet,S9l,  S. 

(m)  Fer  Bnller,  J.  in  Scholes  ▼.  Raiv 
greaTos,  5  T.  R.  48,  49.  Cole  ▼.  Fox* 
man,  Noy,  90. 

(«)  Cheesman  ▼.  Hardbam,  1  B..aad 
A.  706.  Rogers  ▼.  Benttead,  MS. 
8elw.  N.  P.  419, 4tb  edit. 

(•)  1  Rol.  Ab.  40t,  L  94.  F.  N.  B. 
180  B. 

(p)  l.Rol.  Ab.  40S,  1. 99.  Bennet  ▼. 
Ree¥e,Wnie9,S91,2.  See  Woolrych  on 
Com.  42. 


S68 


Action  on  the  Case  for 


For  distttxbtnc^ 
of  cmhiiiod* 


Common  ap- 
purtenant 


Conunon  appendant  may  be  apportioned  by  alienation  of  part 
of  tibe  land  to  which  the  common  is  appendant,  and  so  alsof 
where  the  commoner  purchases  part  of  the  land  in  which,  &c«  (a), 
but  in  the  latter  case  it  is  otherwise,  with  regard  to  common  appur- 
tenant (&).  Unity  of  possession  however  extinguishes  both  com- 
mon appendant  and  appurtenant,  (c) 

Common  appurtenant  is  founded  on  a  grant  or  a  prescription, 
which  supposes  a  grant,  and  may  be  granted  at  this  day  (tf),  and 
may  be  claimed  as  appurtenant  to  any  kind  of  land,  (e) 

Common  appurtenant  may  be  granted  for  all  manner  of  cattle, 
as  hogtf,  goats,  &c.  (/),  and  either  for  a  certain  number  or  without 
number  (g);  in  the  latter  case,  the  measure  of  profit  which  the 
commoner  is  entitled  to,  is  as  in  common  appendant,  lewinejf  And 
couehaney  (A),  the  latter  species  of  common  appurtenant  cannot 
therefore  be  converted  into  common  in  gross,  but  when  it  is  for 
a  certain  niunber  of  beasts  it  may.  (i) 

Common  appurtenant  may  be  claimed  for  cattle  letaaU  and 
cauchant  upon  a  messuage,  for  it  includes  a  curtilage  {k),  but 
it  calmot  be  claimed  as  appurtenant  to  a  house  without  any 
land.  (/)  Common  of  pasture  without  land  may  be  parcel  of  a 
manor,  and  demised  and  demisable  by  copy  of  court  roll,  (in) 

Common  appurtenant  may  be  apportioned  by  conveyance  of 
part  of  the  land  to  which  the  right  is  appurtenant  (»),  but  if  th^ 
commoner  purchases  part  of  the  land  in  which,  &c.  the  common 
is  extinct  (o),  and  this  common  as  well  as  common  appendant^ 
may  become  extinct  by  unity  of  possession,  {p)  But  a  right  of 
common  appurtenant  to  a  copyhold  tenement,  is  not  lost  by 


(a)  Co.  litt.  19S,  s.  WUd"!  cue,  8 
Rep.  79. 

(6)  Co.  Lttt  IM,  a. 

(c)  Tyringluuii'k  case,  4.  Rep.  38,  s. 

(cQ  SacbeTerell  ▼.  Porter,  Cro.  Car. 
48t.  W.  Jones,  596, 8.  C.  Co.  Litt.  1S2, 
a.  Con.  Dig.  CommoD,  (C).  Cowlam 
▼.  Slack,  15  Eatt,  108. 

(t)  Tyringbam't  case,  4  Rep.  37,  a. 

(/)  Co.  Litt.  ISf ,  a.  1  Rol.  Ab.  397, 
1.  44,  401,  1. 13. 

{g)  F.  N.  B.  181.  N.  1  Rol.  Al.  401, 
|.  15.  Com.  Dig.  Common,  (C). 

(lb)  1  Rol.  Ab.  398,  1. 40.  Dmry  v. 
Kent,  Cro.  Jac.  itk.  Bennet  ▼.  Reeve, 


WiOes,  Sf9.  Aidt^  p.  367. 

(0  Dmry  T.  Kent,  Cra.  Jac  15. 
Bonn  T.  Channen,  5  Tannt.  t44. 

(k)  Seambler  t.  Jobnaon,  t  Show. 
S48.  T.Jones,  ft7,  B.C.  ScholeiT. 
Hargreaves,  3  T.  R.  49. 

(0  Scboles  T.  HargreaTes,  6  T.  R. 
46. 

(m)  Moflgra?e  v.  Cave,  Willes,  319. 

(fi)  SacbeTcrell  ▼•  Porter,  Cro.  Car. 
48f ,  Hob.  235,  Co.  litt,  iSTt,  a. 

(•}  Wild's  case,  8  Rep.  79,  a.    Ty^ 
ringham's  ease,  4  Rep.  37. 
'    (p)  Bradshaw  t.  Eyre,  Cro.  Elis.  57 O, 
Co.  Litt.  114|  b. 
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forfeiiure  and  re-grant  (a).  However^  where  a  right  of  common  For  disturbance 
in  the  lord's  waste^  is  annexed  by  custom  to  a  copyhold  tene-  of  common. 
menty  it  is  extinguished  by  enfranchisement  of  the  tenement^  for 
the  common  was  only  gained  by  custom,  and  annexed  to  the 
customary  estate,  and  is  therefore  lost  with  it  {b) ;  but  where  the 
common  is  without  the  manor,  of  which  the  copyhold  is  parcel, 
it  is  annexed  to  the  land,  and  not  to  the  customary  estate,  and 
is  not  therefore  extinguished  by  enfranchisement  of  the  copy- 
Hold  (c).  Suspension  of  the  possession,  as  by  taking  a  lease  of 
the  land  for  twenty  years,  does  not  destroy  the  right  (d),  but  by 
taking  a  lease  of  parcel  of  the  land,  the  whole  common  is  sus- 
pended/^). 

Common  of  vicinage  is  not  strictly  a  right  of  common,  for  if  Common  of  yi- 
it  were,  it  would  prevent  an  inclosure,  which  it  has  been  always  cmnge. 
held  that  it  will  not.  It  arises  where  the  inhabitants  of  twa 
townships,  or  vills,  interconunon  in  wastes  contiguous  to  each 
other,  so  that  the  cattle  of  one  township  or  vill,  stray  into  the 
wastes  belonging  to  the  other;  such  a  custom  however  is  only  an 
excuse  for  a  trespass  (/).  Where  there  is  only  a  partial  en- 
closure, so  as  not  to  prevent  the  cattle  from  straying,  common  of 
vicinage  still  continues  {g). 

Common  in  gross  is  such  a  common  as  is  neither  appendant  Common  in 
nor  appurtenant  to  land,  but  is  annexed  to  a  man's  person,  being  gron. 
granted  to  him  and  his  heirs  by  deed  ;  or  it  may  be  claimed  by 
prescriptive  rights  as  by  the  parson  of  a  church,  or  the  like  cor- 
poration sole.  It  is  a  separate  inheritance,  entirely  distinct  from 
landed  property,  and  may  be  vested  in  one  who  has  not  any 
land  in  the  manor  (A).  Common  appurtenant  for  a  certain  num- 
ber of  cattle,  may  be  converted  into  common  in  gross  (s).  It 
seems  that  a  right  of  common  in  gross,  sans  nombre,  in  the  la- 
titude in  which  it  was  formerly  understood,  cannot  exist  (*). 

(«)  Badger  v.  Ford,  3  B.  &  A.  153.        ft  Bl.  Com.  S3. 

(A)  Maasam  ▼.  Hunt,  1  Brownl.  220.         (g)  Gallett  v.  Lopes,  13  East,  348. 


Ydv.  189,  S.C.  Fort  t.  Ward,  Moor,  (A)  t  Bl.  Com.  34. 

667.  (i)  ^ntif  p.  368. 

(O  Barwick  ▼.  Matthews,  5  Taant.  (k)  Per  Kelynge,  in  Mellor  ▼.  Spate- 

365.  Croother  v.  Oldfield,  1  Salk.  ^66.  man,  1  Sanod.  346.  Bennett  v.  Reeve, 

(d)  Co.  Litt.  114,  b.  Wilies,  232  ;  but  see  Co.  Utt.  122,  a. 

(O  Wild's  case,  8  Rep.  79,  a.  '  Weekly  v.  Wildman,  1  Ld.  Raym.  405. 

(/)  Mnsgrave  ▼.  Cave,  Willes,  322.  3  Bl.  Com.  239.    Woolrych  on  Com- 

C«.  Litt,  722,  a.  Corbet* s  case,  7  Rep.  mons,  75. 
5,  b.  Bromfield  v.  Kirber,  11  Mod.  73. 

2b 
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Action  on  the  Ccuefot 


For  nuisaiice  to 
a  market. 


An  action  on  the  case  lies,  if  a  new  market  be  erected  near  to 
an  ancient  market,  held  upon  the  same  day  (a),  and  it  may 
be  a  nuisance,  though  it  is  held  on  a  di£ferent  day.  (6)  But 
where  the  grantee  of  a  market  under  letters  patent  from  the 
crown,  suffered  another  to  erect  a  market  in  his  neighbourhood, 
and  to  use  it  for  the  space  of  twenty-three  years  without  inter- 
ruption, it  was  adjudged  that  such  user  operated  as  a  bar  to  an 
action  on  the  case  for  a  disturbance  of  his  market  (c)  An'  ac- 
tion on  the  case  also  lies  for  obstructing  the  passage  to  the 
plaintiff's  market,  (d) 


For  disturbance  An  action  on  the  case  also  lies  for  disturbing  the  plaintiff  in 
in  a  pew.      the  possession  of  a  pew  in  a  church,  which  he  claims  by  pre- 

'  scription  as  appurtenant  to  a  messuage  in  the  parish  (e),  or  by 

a  faculty  annexing  it  to  a  messuage.  (/)  A  lay  impropriator 
cannot  grant  a  seat  in  the  chancel  of  the  church,  so  as  to  enable 
the  grantee  to  bring  trespass  for  a  disturbance,  (g) 

m 

For  disturbance      An  action  on  the  case  also  lies  for  the  disturbance  of  the  plain- 

intheanjoyment  tiff  in  the  enjoyment  of  the  profits  of  his  office  (A),  or  for  dis- 

of  other  poiie»-  turbing  him  in  the  execution  of  his  office.  (•)    So  it  lies  for  a, 

iionsknd  rights,  i^^^  ^f  ^  ^^^^j,  ^Ij^j  prescribes  to  have  toll,  and  is  disturbed  in 

the  collecting  of  it  (k\  or  for  a  lord  of  a  leet  who  is  disturbed  in. 

holding  his  court  (/),  or  in  collecting  the  fines,  amercements,  &c. 

imposed  at  the  leet.  (m)  So  case'  lies  by  the  owner  of  an  ancient 

ferry  against  one  who  sets  up. a  new  ferry  near  to  i(r(n),  and  by  a 

lessor  who  is  disturbed  in  entering  to  view,  whether  his  leasee 

leriptWe  right,  ie«  jNMf • 

(/)  Mainwaring  y.  Gflet,5B.flcA. 
956. 

(g)  Clifibrd  y.  Wicks,  1  Bun.  h  A. 
498. 

(A)  Berkley  y .  Lord  Pembroke,  Moor, 
706.  Com.  Dig.  action  upon  the  caae 
for  duturbance,  (A.  5).    B.N.P.76. 

(I)  Shaw  y.  a  Burgeu  of  Colchester, 
S  Mod.  228.  Stanhope  y.  Eccpiiiter» 
Latch,  87.    Com.  Dig.  iiftt  n^. 

(le)  lRol.Ab.l06,  1.4S. 

(0  iM.  1. 49. 

(m)  IM.  1. 45. 

(a)  BnlL  N.  P.  75. 


(a)  2  Rol.  Ab.  140,  1. 10.  Com. 
Market,  (C.S).  Vin.  Ab.  NmsaDce,(OX 
pi.  %  3. 

(b)  Yard  y.  Ford,  S  Saand.  17S,  F. 
N.B.184,  A.  Dote,(b). 

(c)  Holcroft  y.  Heel,  1  Boa.  &  PoU 
400.  See  2  Sannd.  174,  (notes)  5th 
edit. 

(d)  lRol.Ab.l06,  1.40.  S  B1.Com. 
236. 

(e)  Stocks  y.  Booth,  1  T.  R.  428. 
Main  waring  y..Giles,  5  Barn,  and  Aid. 
361.  Rogers  y.  Brooks,  cited  in  1 T.  R. 
431,  (note).  Com.  Dig.  Action  on  the 
case  for  disturbance,  (A.  3).  As  to 
what  is  prenuDptiTe  evidence  of  a  pre- 
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lias  committed  waste  {fl\  or  for  a  parishioner  who  is  prevented  ^^  distubance 
tmm  entering  a  vestry-room  where  he  has  a  right  to  be  pre-  "»t^««"yoymcnt 
sent,  (i)    So  in  general  ah  action  on  the  case  will  lie  for  a  distur* 
bance  in  the  enjoyment  of  any  easement,  as  a  right  of  landing 
nets  on  another  man's  ground,  (c) 


of  other 


nons. 


With  regard  to  the  title  of  the  plaintiff  in  this  action,  it  was 
formerly  held  (<f)  that  a  party  could  not  maintain  an  action  for  a 
nuisance  in  stopping  the  lights  of  his  house,  unless  he  had 
gained  a  right  in  the  lights  by  prescription ;  but  in  several  later 
cases  it  has  been  decided  that  evidence  of  an  adverse  enjoyment 
of  the  lights  for  twenty  years  or  upwards  unexplained,  affords  a 
presumption  of  a  grant  («),  which  is  sufficient  to  entitle  the 
plaintiff  to  this  action.  The  same  law  exists  with  regard  to 
other  easements,  and  incorporeal  rights,  ^bus  an  adverse  un- 
explained ei^joyment  of  a  right  of  way  for  above  twenty  years  is 
sufficient  to  warrant  the  jury  in  presuming  a  grant  of  the  way, 
even  though  such  grant  must  have  been  made  within  twenty-six 
years,  all  former  ways  being  at  that  time  extinguished  by  ope-, 
ration  of  an  inclosure  act  {/) ;  and  so  where  the  way  has  been 
used  for  thirty  years,  a  grant  may  be  presumed,  though  there  had 
been  an  absolute  extinguishment  of  the  right  of  way  some  years 
before  by  unity  of  possession,  (g)  So  in  an  action  on  the  case 
ibr  disturbing  the  plaintiff  in  the  possession  of  a  pew,  of  which 
he,  and  those  under  whom  he  claimed,  had  been  in  the  uninter- 
rupted possession  for  thirty-six  years,  the  judge  recommended  it 
to  the  jury  to  presume  a  title  in  the  plaintiff.  (A)  However,  in 
another  case  it  was  adjudged,  that  though  uninterrupted  posses- 
sion of  a  pew  in  the  chancel  of  a  church  for  thirty  years,  was 
presumptive  evidence  of  a  prescriptive  right  to  the  pew,  .in  an 


(«)  1  Ron.  Ab.  109,  1. 5. 

(6)  Com.  Dig.  Action  upon  the  caie 
Ibr  dittnrbtace,  (A.  6). 

(c)  Grsy  ▼.  Bond,  S  Br.  and  Bing. 
667. 

(jl)  Ikmrj  ▼.  Pope,  1  Leon.  168. 
Cro.  Bill.  118,  S.C. 

(«)  Lewia  t.  Price,  Dongal  ▼.  Wilson, 
Darwin  t.  Upton,  reported  S  Saand. 
175,  (notes)  5th  e6it. 

(/)  Campbell  r./Wilion,  3  East,  994. 
In  cnica  of  rights  of  way,  &c.  the  origi- 


nal enjoyment  cannot  be  accounted  for 
nnless  a  grant  has  been  made ;  per  HoU 
royd,  J.  Doe  v.  Keed,  5  B.  &  A.  2S7. 
And  see  Doe  v.  Hilder,  S  B.  &  A.  791. 

(jg)  Keymer  v.  Summers,  cited  in  3 
T.  R.  157.  B.  N.  P.  74. 

(A)  Rogers  v.  Brooks,  cited  in  1  T. 
R.  431,  (note).  Hut  the  pew  must  be 
appurtenant  to  a  messuage  in  the  pa- 
rish. See  posi,  and  see  Mainwaring 
T.  Giles,  5  B.  and  A.  356. 


By  whom. 


SbS 
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By  whom,  action  against  a  wrong  doer,  yet  that  such  presumption  might  be 
'  rebutted,  by  proof  that  the  pew  had  no  existence  thirty  years 
ago.  (a)  So  also,  twenty  years  exclusive  possession  of  a  stream 
of  water  in  any  particular  manner  affords  a  conclusive  presump^ 
tion  of  right  in  the  party  enjoying  it,  derived  from  a  grant  or 
act  of  parliament ;  but  less  than  twenty  years  enjoyment  may 
or  may  not  afford  such  a  presumption,  according  as  it  is  attended 
with  circumstances  to  support  or  rebut  the  right.  (6)  So  where 
it  had  been  proved,  that  the  owners  of  a  fishery  and  their  lessees 
had  for  above  twenty  years  last  past,  publicly  lauded  their  nets 
on  another's  ground,  and  had  occasionally  repaired  the  landing 
places,  it  was  held  that  it  had  been  properly  left  to  the  jury  to 
presume  a  grant  of  the  right  of  landing  nets  to  the  owners  of  the 
fishery,  (c) 

But  though  an  uninterrupted  possession  for  twenty  years  or 
upwards  be  sufficient  evidence  to  be  left  to  a  jury  to  presume  a 
grant,  yet  the  rule  must  be  taken  with  this  qualification,  that  the 
possession  was  with  the  acquiescence  of  him  who  was  seised  of 
an  estate  of  inheritance :  for  a  tenant  for  life,  or  years,  has  no 
power  to  grant  any  such  right  for  a  longer  period  than  during 
the  continuance  of  his  particular  estate  (d) ;  but  if  the  easement 
existed  previously  to  the  commencement  of  the  tenancy,  the  fact 
of  the  premises  having  since  been  for  ,a  long  period  in  the  pos- 
session of  a  tenant,  will  not  defeat  the  presumption  of  a  grant,  (e) 

K  the  nuisance  be  of  a  permanent  nature,  and  injurious  to  the 
reversion,  an  action  may  be  brought  by  the  reversionerj  as  well 
as  by  the  tenant  in  possession,  each  of  them  being  entided  to 
recover  his  respective  loss,  {f) 

Tenants  in  common  may  join  in  an  action  to  recover  damages 
for  a  nuisance,  which  concerns  the  tenements  which  they  hold  in 
common,  (g) 


(a)  Griffilbs  V.  Matthews,  5  T.  R. 
5(96. 

(6)  P^  Lord  Ellenborongli,  O.J.  in 
B«$aleyv.  Shaw,  6  But,  21  j. 

(c)  Gray  v.  Bond,  2  B.  and  B.  667, 

(d)  2  Wou.  Saiind.  175,  d.  oole,  5th 
edit.  Daaiel  ▼.  North,  11  East,  372. 
Barker  v.  Richardicoo,  4B.  and  A.  579. 
Wood  V.  Veal,  5  B.  and  A.  454.  See 
ante, 

{€)  CroM  V.  Lewis,  2  Bam.  and  Crea. 


686. 

(f)  Biddleaford  T.Onalow,  S  Lev.209. 
Qaeen's  College  ▼.  Hallett,  14  East^ 
489.  1  Sannd.  522,  b,  notes,  5th  edit. 
Jeffer  ? .  Gifford,  4  Borr,  2141.  Com. 
Big.  Act.  on  the  case  for  nuisance,  (B). 
As  to  the  damages,8ee  Evelyn  T.Raddish, 
Holt's  N.  P.  C  543. 

(^)  Litt.  s.  315.  Co.  Litt.  198,  a. 
Bac.  Ab.  Jointenaots,  (K). 
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If  the  housei  &c.  affected  by  the  nuisance  be  aliened,  the     ^y  ^^<^^- 


may  maintaui  an  action  agunst  the  party  who  did  the 
wrong,  without  any  previous  request,  though  where  the  tene- 
ment which  causes  the  nuisance  is  aliened,  an  action  cannot  be 
brought  against  the  alienee  for  continuing  it,  without  a  previous 
request  (a) 

An  action  on  the  case  for  a  nuisance  may  be  brought  against  Against  whom. 
him  who  levied  the  nuisance  originally,  or  against  his  alienee,    -~"^ 
who  permits  the  nuisance  to  be  continued,  for  the  continuance  is 
a  new  wrong;  but  a  request  must  be  made  to  remove  or  abate  the 
nmsance  before  the  alienee  can  be  sued,  (b)    If  the  defendant 
still  continues  the  nuisance,  the  plaintifi^  who  has  recovered  once, 
may  bring  a  new  action  for  the  continuance  (c),  in  which  the 
jury  will  be  directed  to  give  larger  damages.    In  the  first  action 
it  is  usual  to  give  nominal  damages  only,  which  however  entitle 
the  plaintiff  to  Adl  costs.    Where  the  plaintiff  has  recovered 
;igainst  the  defendant,  a  tenant  for  years,  for  the  erection  of  a 
nuisance,  he  may  afterwards  maintain  an  action  against  him  for 
the  continuance  of  it,  though  the  defendant  has  made  an  imder 
lease  of  the  premises  to  another,  (d)    In  an  action  for  not  railing 
in  an  area,  whereby  the  plaintiff  was  hurt,  it  is  no  defence  that 
when  the  defendant  took  possession  of  the  house,  and  as  long 
back  as  could  be  remembered,  the  area  was  in  the  same  open 
state  as  when  the  accident  happened,  {e)  Where  the  landlord  of 
a  house  demised  by  lease,  imder  his  contract  with  his  tenant,  em^ 
ployed  workmen  to  repair  the  house,  and  directed  the  repairs,  he 
was  held  answerable  for  a  nuisance  in  the  house,  occasioned  by 
the  negligence  of  his  workmen.  (/)    And  so  in  an  action  for  ob- 
structing the  plaintiff's  lights,  a  clerk  who  superintended  the 
erection  of  the  building,  by  which  they  were  darkened,  and  who 
alone  directed  the  workmen,  may  be  joined  as  a  co-defendant 
widi  the  original  contractor,  (g)    But  an  action  on  the  case  for 
not  repairing  fences,  whereby  another  party  is  damnified,  can 

(a)  Pennaddock't  case,  5  Rep.lOl ,  a.  Dally  a  treiipasit,  see  Coventry  v.  Stone, 

Winsoaore  ▼.  Oreenbank,  Willes,  583.  2  Stark.  N.  P.  C.  534.  Ante,  p.  353. 

(6)  Peiinidclock*8  ca^,  5  Rep.  lOl ,  a.  (e)  C«upland  t.  Hardiogbam, 3  Camp. 

Jeok.  Cent.  S60,  8.  C.  N.  P.  C.  398. 

•  («  )  Cooi.  Dig.  Action  upon  the  case  (/)  Leslie  ▼.  Pounds,  4  Taunt.  649. 

for  iniJaance,(B)*  P^yne  v.  Rogers,  3  U.  Bl.  350. 

(4)  Roaewell  ▼.  Prior,  1  Salk.  460.  (g)  Wilson  ▼•  Peto,  6  B.  Moore,  47. 
4  T.  R.  3t0.  Where  the  injory  is  origi- 
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Againit  whom,  only  be  maintained  against  the  occupied  and  not  against  the  owner 
'   of  the  fee  who  is  not  in  possession,  (a) 

Where  persons  in  the  exercise  of  a  public  duty/ as  commbsion- 
ers  of  sewers,  or  trustees  of  roads,  do  some  act  within  their  ju- 
risdiction, which  is  in  fact  a  nuisance  to  the  property  of  the 
plaintiff,  yet  no  action  w31  lie  (£),  but  if  the  commissioners  act 
in  an  arbitrary  and  oppressive  manner  they  are  answerable  (c) ; 
and  so  if  they  exceed  the  authority  entrusted  to  them  (d),  or  act 
carelessly  and  negligently,  (e) 

A  company  which  has  been  entrusted  by  the  legislature  with 
the  execution  of  a  power  from  which  mischief  may  result  to  the 
public,  is  bound  to  take  especial  precaution  to  guard  against  such 
mischief,  and  in  default  is  responsible  in  damages.  (/) 

An  action  on  the  case  for  disturbance  of  common  may  be 
brought  either  against  a  stranger  or  against  another  commoner, 
or  the  lord  who  has  surcharged  the  common,  (g) 


tion. 


Of  the  declan-  In  actions  against  wrong  doers  for  a  disturbance  in  the  posses- 
sion of  corporeal  or  incorporeal  hereditaments,  it  is  not  neces- 
'  sary  to  allege  in  the  declaration  the  precise  estate  of  which  lihe 
pUdntiff  is  seised,  or  to  lay  any  title  either  by  grant  or  prescrip- 
tion to  the  thing  in  the  enjoyment  of  which  he  is  disturbed,  (h) 
It  is,  indeed,  highly  improper  to  state  the  particulars  of  lihe 
plaintiff's  title,  for  if  it  be  defectively  set  out  it  will  be  demurrable, 
and  if  it  be  defective  itself,  it  will  not  be  aided  by  verdict  (i) 


Nuisance  to 
homes  and 
land. 


In  an  action  for  a  nuisance  to  a  house,  therefore,  it  is  sufficient 


(a)  Cheatluun  v.  Hampson,  4T.R. 
318. 

(6)  Plate  Glass  Company  v.  Mere- 
dith, 4  T.  K.  794.  Satton  ▼.  Clarke,  6 
Tannt.  4S,  2  Barn,  and  Cres.  707.  S 
Bing.  l&L  Harris  t.  Baker,  4  M.  and 
S.  S7.  Bonlton  v.  Crowtber,  S  B.  and  C. 
70S. 

(e)  Iieader  v.  Moxon,  3  Wils.  461, 
ncognlsed,  6  Tannt*  43.  Bonlton  ▼• 
Crowtber,  t  B.  and  C.  707. 

(d)  See  Bonlton  ▼•  Crowtber,  S  Bam. 
and  Cres.  709, 710.    PUte  Olatf  Coin-  ' 
paoy  V.  Mereditb,  4  T.  R.  796. 

(e)  Jones  ▼.  Bird,  5  Bam.  and  Aid. 
337.  Bonlton  v.  Crowtber,  t  Bam.  and 


C.711.  WbetbertbaraleofrcqMNdM^ 
svpcrtor  applies  to  persons  acting  in  m 
pnblic  employment,  see  Hall  v.  Smith, 
S  Bing.  156. 

(/)  Weld  y.  Gaslight  Company,  1 
8Urk.  N.  P.C.  189,  and  see  Matthowa 
T.  West  London  Waterworks'  Compaqy, 
SCampb.  N.P.C.403. 

(g)  Atkbison  ▼.  Teasdale,  S  W.  BL 
817.  3  Wils.  278,  S.  C.  Smith  y.  Fe- 
yerill,  S  Mod.  6.    See  pssf . 

(A)  2  Saund.  113,  b,  notes,  5th  edit. 
Com.  Dig.  Pleader,  (C.  39). 

(0  Crowtber  y.  Oldfield,  lSalk.d65. 
1  Sannd.  SS8,  b,  note,  6th  edit  S  hd. 
Ray^.  1SS8. 
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tci  slate  that  the  plaintiff  was  possessed  of  a  certain  messuage       Of  the 

or  dwelling  house  in  which  he  ought  to  have  so  many  lights  (a) ;     ^cdaratjon. 

nor  is  it  necessary  to  call  the  house  an  ancient  house  (6),  or  the 

windows  ancient  windows«  (c)    So  in  an  action  on  the  case  for 

stopping  a  watercourse  which  ought  to  run  to  the  plaintiff's  mill, 

it  b  not  necessary  to  state  either  that  the  mill  was  an  ancient 

null,  or  that  the  watercourse  was  an  ancient  watercourse,  (d) 

Nor  is  it  necessary  to  prove  it  an  ancient  mill,  unless  it  be  so  laid 

in  the  declaration,  for  then  it  must  be  proved,  or  the  plaintiff  will 

be  nonsuited,  (e)    In  a  declaration  for  stopping  a  watercourse,  it 

is  not  sufficient  to  allege  that  the  defendant  prevented  the  water 

from  flowmg  to  the  plaintiff's  premises*    The  plaintiff  must  state 

an  actual  damage  accruing  from  the  want  of  the  water.  (/) 

In  a  declaration  against  a  tithe-owner  for  not  carrying  away 
tithes,  it  is  not  necessary  to  state  the  mode  of  setting  them  out. 
It  18  sufficient  to  say,  that  they  were  lawfully,  and  in  due  man- 
ner set  out,  and  this  allegation  will  be  sustained  by  proof,  that 
«^y  were  set  out  according  to  an  agreement  between  the  parties, 
"varying  from  the  mode  prescribed  by  law.  {g) 

It  was  fonnerly  usual,  in  an  action  for  not  grinding  at  the  plain-  ^  ^^  ^^  ^^ 
tiff's  mill,  to  set  out  the  particulars  of  the  plaintiff's  title  in  the  nature  ofasecta 
declaration  (A),  but  it  is  now  held  not  to  be  necessary  to  lay  any  od  moUndiinun. 
tide  to  the  toll,  or  consideration  for  it,  orlmy  custom  or  prescrip- 
tion for  the  defendant,  or  the  inhabitants  or  resiants  within  the 
manor  or  other  place  to  grind  at  the  mill ;  but  it  is  sufficient  for 
die  plainti£^  as  in  other  similar  actions,  to  dedare  generally 
upon  his  possession  of  the  mill,  by  reason  whereof  he  is  entitled 
to  the  toll  and  multure  of  the  com  and  grain  ground  at  the  miH, 
and  that  the  defendant  dwells  in  such  a  house,  and  aught  to  grind 
aU  his  com  and  grain,  spent  ground  in  his  house  at  the  plaintiff's 
milL  (J)    Thus  where,  in  an  action  by  a  lessee  of  ah  ancient  mill 

(a)  YiDen  ▼.  Btll,  1  Show.  7.  Com.  </)  WiUiaou  t. Morland,  2  B.&G.  917. 

Dif.  ActioD  Bpoo  the  case  forniiitaoee,  (jg)  F^cey  y.  Hardom,  S  Barn,  and 

(£.1).  Pleader,  (G.S9).  Cres.  213,  217.    See  also  Hooper  v. 

(ft)  Cox  V.  Mathews,  1  Vent.  SS7.  Mantle,  M'ClelaDd,  388. 

Coai.  Dig.  Mi  sup.  See  aiil«,  p.  S$4.  (&)  Corj-ton  v.  Litbeby,  2  Saaud.l  i2. 

(c)  IHi.  BrowDl.  Rediv.  63.    Heme's  PI.  83. 

(d)  Sands  ▼.  Trelbscs,  Cro.  Car.  575.  Drake  ▼.  Wigglesworth,  Willes,  657. 
J«te,  p.  358.  (t)  Dhdce  ▼.  Wiggleswortb,  Willes, 

(«)  f»  Holt,  C.  J.  in  Heblethwait  ▼.  *  657.    S  Saund.  113,  note,  5th  edit. 
Pains,  Cartb.  85. 
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Of  tiie  declara-  ^'^^  no^  grinding  there^  the  declaration  stated  "  that  the  plainidff 
>  tion.  for  all  the  time  aforesaid  had  and  ought  to  have  toll  of  grain  and 
'  malt  ground  in  the  said  mili,  and  that  ail  the  inhabitants^  beii^  in 

any  ancient  messuage  nvithin  the  said  manor  and  borough^  of 
right  ought  to  grind  at  the  said  mill  all  their  grain  and  nudty 
after  the  grinding  thereof  spent  in  their  said  messuagesj  and  to 
pay  for  the  grinding  thereof  a  reasonable  toll,"  and  upon  not 
guilty  pleaded,  there  was  a  verdict,  and  judgment  for  die  plain- 
tiff in  the  King's  Bench,  and  upon  error  brought  in  the  Ex- 
chequer Chamber,  it  was  objected,  that  the  plaintiff  had  not  set 
forth  any  title,  in  his  declaration,  to  the  toll,  or  any  custom 
or  prescription  for  the  inhabitants  of  those  ancient  houses  to 
bring  their  corn  to  be  ground  there ;  by  the  opinion  of  all  the 
court  the  judgment  was  affirmed ;  for  it  is  sufficient  to  say  in  this 
possessory  action,  that  during  the  time  aforesaid,  he  had,  and  ought 
to  have  the  toll,  and  that  the  inhabitants  ought  to  grind,  (a) 

Disturbance  of  In  an  action  upon  the  case  for  the  disturbance  of  a  way,  the 
a  way.  plaintiff  declared,  that  he  was,  and  still  is,  lawfuUy  possessed  of 
an  ancient  messuage,  with  the  appurtenances,  called  C. ;  by  rea- 
son whereof,  he  had,  and  ought  to  have,  a  way  through  and 
over  the  defendant's  lands ;  and  that  the  defendant  stopped  it 
up,  and  obstructed  the  plaintiff  in  the  use  of  it.  Upon  a  special 
demurrer,  shewing  for  cause,  that  it  did  not  appear  by  the  de- 
claration how  the  plaintiff  was  entitled  to  the  way,  either  by  pre- 
scription or  grant,  it  was  objected,  that  it  was  said  in  the  deda- 
ration,  that  the  defendant  was  possessed;  and,  also,  it  appeared 
by  the  declaration,  that  the  closes  upon  which  the  way  was 
claimed,  were  the  defendant's  land ;  and,  therefore,  that  a  title 
ought  to  be  made  either  by  grant  or  prescription;  though  it 
would  have  been  otherwise,  if  the  action  had  been  against  a 
mere  wrong  doer;  yet,  notwithstanding  these  objections^  the 
court  was  of  opinion,  that  the  declaration  was  proper,  and  gave 
judgment  for  the  plaintiff.  (6)  So  in  an  action  for  not  repairing 
a  private  road  leading  through  the  defendant's  close,  it  is  suf- 
ficient for  the  plaintiff  to  allege,  that  the  defendant,  as  occupier 
of  the  close,  is  bound  to  repair  it;  without  shewing  by  what 

(a) Chapman v.Flexman,  2  Vent.286,  (6)  Blocklcy  v.  Slater,  1  Latw.  119. 
29«.  Drake  v.  Wigglesworth,  Wilk«,  Warren  v.  Sainlhiil,  2  Vent.  185,  186, 
6^4.  2  Saund.  IIS,  a,  note,  5th  edit.        S.  P.    t  Sauud.  lU,  notes,  5th  edit. 
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right  or  obligation  he  is  bounds  (a)    In  a  declaration  for  a  dis-  of  the  dedan- 
turbance  of  a  private  wav>  it  is  necessary  to  state  the  temUnus  d        ,tii». 
quo,  and  ad  quern;  and  if  it  lead  to  a  private  closci  to  state 
some  interest  of  the  pluntiff  therein.    And  it  should  also  be 
shewn,  whether  the  wny  be  a  eor^^way,'  horse^wsff  or  foot- 
way.  (*) 

la  a  declaration  by  a  commoneri  for  disturbance  of  his  com-  Disturbance  of 
mcMi,  it  is  not  necessary  for  him  to  set  out  any  title  to  the  com-  commop. 
mon,  either  by  prescription  or  otherwise,  but  only  to  allegd  that 
he  is  possessed  of  certain  land,  &c. ;  and,  that  by  re&son  thereof, 
he  has  a  light  of  common  in  such  a  place  for  his  comnionable 
cattle  levant  and  couchani  upon  his  land ;  and  that  the  defendant 
disturbed  him,  whereby  he  could  not  enjoy  his  common  in  so 
ample  a  manner  as  he  ought  to  have  done,  (e) 

It  is  sufficient  for  the  plaintiff  to  declare  upon  his  possession 
only,  as  well  against  a  commoner  as  a  stranger ;  but  upon  the 
geoieral  issue,  he  must  prove  a  right  of  common  at  the  trial; 
however,  he  need  not  prove  the  title  to  the  same  extent  as  he 
has  set  it  out  in  the  declaration,  for  the  disturbance  is  the  gist 
of  the  action,  and  the  title  is  only  inducement,  {d)  Thus,  if  the 
I^aintiff  states  in  his  declaration,  that  he  was  possessed  of  a 
messuage,  and  so  many  acres  of  land,  with  the  appurtenances, 
and  by  reason  thereof  ought  to  have  common,  &c.,  tiiis  allega- 
tion b  divisable,  and  he  may  prov^  that  he  was  possessed  of  the 
land  only,  and  entitled  to  a  right  of  conunon  in  respect  of  such 
land  (e)»  To  the  allegation,  tiiat  by  reason  of  his  possession 
the  plaintiff  has  a  right  of  common  in  such  a  place,  for  his  com- 
monable  cattle  levant  and  couchcmt  upon  his  land,  the  words, 
'^  as  to  the  said  land,  &c.  belonging  and  appertaining,**  aie  fre- 
quently added ;  but  this  seems,  in  all  cases,  unnecessary,  (f)  Al- 
though from  the  limited  extent  of  the  common,  it  may  not  be 

sufficient  to  support  all  the  cattle  which  the  plaintiff  is  entitied  to 

(m)  Rider  t.  Smtdi,  3  T.  R.  766.  tiUe  specially.    Oriiutead  v.  Marlow,  4 

(b)  Com.  Dig.  Action  on  the  case  T.  R.  718.    See  potl,  in  **  Trespass.'' 
for  diatnrlKUice,  (B.  1).    Allen  v.  Or-         (d)  Buk  N.  P.  75,  7d.  1  Sannd.  S46, 

S  East,  4.    Parke  v.  Stewsam  a,  note,  5tb  edit. ;  and  .see  Ricketts  t. 


Noy,  86.    Latch,  160,  S.  C.  Salwey,  S  Bam.  and  Aid.  S60. 

(c)  CfowtherT.OldSeld,  t  Ld.  Raym.        (§)  Ricketts  t.  Salwey,  S  B.  and  A. 


ISSO.    Atkinson?.  Teasdale,  S  Wils.  960.    Yariy  v.  Titmock,  Pidm.  t69. 

1  Sannd.  346,  iiote,5tbeditr  But        (/)  Cowlam  t.  Slack,  15  East,  115. 

plea  jostlfying  under  a  right  of  1  Suuid.  346,  new  ootOf|  51li  edit, 
the  defendant  mnst  set  ont  hii 
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tlOlla 


Of  the  dedam-  put  upoii  it,  yet  he  may  claim  it  in  his  dedaratioii  as  common 
for  all  his  cattle  levani  and  cauehaMi»(a) 

The  declaration  for  a  disturbance  generally,  is  good  as  well 
against  a  commoner  as  a  stranger  (6) ;  but,  in  an  acdon  against 
the  lord/  it  is  necessary  to  state  a  particular  surcharge  {e\  and 
to  prove  it  by  shewing  that  there  is  not  a  sufficiency  of  commoa 
left  for  the  plaintiff.  But  in  an  action  against  a  person  who  may 
hare  put  on  cattle  by  the  lord's  licence,  ii  is  otherwise ;  for  the 
commoner  cannot  know  that  the  defendant  has  such  a  liceaoe, 
and  is  therefore  entitled  to  treat  him  as  a  stranger,  (d)  .  An 
action  may  be  maintained  by  one  commoner  against  another  for 
a  surcharge,  although  the  plaintiff*  has  himself  been  guilty  of  a 
surcharge,  (e) 


Kniiancetoa 
market.   « 


In  declaring  for  a  nuisance  to  a  market,  it  is  not  necessary  to 
state,  that  the  plaintiff*  was  seued  in  fee  of  the  place  in  which 
the  market  is  held ;  or,  that  he  was  seised  of  ah  ancient  market 
as  of  fee  and  right;  that  he  was  lawfully  possessed  of  the  place 
in  which  the  market  is  kept,  and  of  the  market,  is  sufficient.  (/) 


Distaibance  in  lu  an  action  for  disturbing  the  plaintiff^  in  the  possession  of 
pocseasion  of  a  his  pew,  although  it  is  sufficient,  as  in  similar  actions  on  the 
pew.  case,  to  state  in  the  declaration,  that  the  plaintiff^  was  j7o«re^#0d 

of  the  pew ;  yet  the  pew  must  be  laid  in  the  declaration  as  ap- 
purtenant to  a  messuage  in.the.parish.  {g)  Where  the  action  is 
brought  against  a  stranger,  the  plaintiff*  need  not  state  in  his 
declaration  that  he  has  repured  the  pew;  though  it  is  otherwise 
when  the  action  is  brought  against  the  ordinary ;  in  which  case, 
a  title  or  consideration  .must  be  shewn  in  the  declaration,  and 
proved ;  as  the  building  or  repairing  of  the  pew.  {K) 

Where  the  action  is  brought  by  the  reversioner,  for  an  injury 
to  his  reversion,  it  must  be  expressly  stated  in  the  declaration, 


(a)  WiBift  T.  Ward,  %  Chit.  Rep.  297. 
(ft)  AtkintoD  ▼.  Teaidale,  t  W.  Blacka. 
air.    S  Wtta.  S78,  S.  C. 

(c)  Smith  ▼.  Fe? erell,  S  Mod.  6. 
Hamrd  ▼.  Cantrell,  1  Lntw.  107.  3 
Wilt.  990. 

(d)  Smith  ▼.  Feveren,S  Mod.  6.  Hob- 
Bon  T.  Todd,  4T. R.  73;  and  aee  1 
Saund.  346,  b.  new  not«i|  5tfa  edit. 


(«)  Hobion  y.  Todd,  4  T.  R.  71. 

(/)  S  Saond.  171»  c,  notet,  5th  edit. 

{g)  Stocks  ▼.  Booth,  1  T.  R.  498. 
Mainwariog  v.  Gilea,  5  B.  and  A.  356. 
2  Saond.  175|  c,  notes. 

(JQ  Kenrick  ▼.  Taylor,  l  Wils.  3t6. 
Aibly  T.  FrecUetoo,  3  Ler.  73.  -Com. 
Dig.- Action  opoa  tiM  case  for  diatnfb- 
•act,  (A.  3). 
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or  appear  by  necessary  inference,  that  the  thing  complained  of  Of  the  decUn- 
is  of  a  permanent  nature,  injurious  to  the  reversion,  (a)  ^o** 

It  is  not  necessary  in  these  actions,  to  state  the  means  by  """"—^-^ 
which  the  defimdant  obstructed,  or  disturbed  the  plaintiff  in  the 
eigoyment  of  his  property ;  it  is  sufficient  to  state,  in  general 
terms,  that  he  obstructed  him.  (6)  But  if  the  mode  of  the  obstruc- 
tion is  stated,  and  the  remote  cause  only  is  alleged,  the  plaintiff 
win  not  be  allowed  to  give  evidence  of  a  consequential  cause 
arising  out  of  that  remote  cause,  (c) 

In  an  action  on  the  case  for  a  nuisance  to  real  property,  the 
venue  is  local  (^0 ;  but  it  is  not  necessary  to  describe  the  grava- 
with  any  local  certainty,  {e) 


The  general  issue,  in  actions  on  the  case  for  nuisance  or 
disturbance,  is  not  guilty,  under  which,  every  thing  which 
shews,  that  the  defendant  only  did  what  he  lawfully  might  do, 
may  be  given  in  evidence,  as  a  licence.  {/)  In  an  action  for 
disturbance  of  common,  it  was  formerly  usual  for  the  defendant 
to  plead  his  matter  of  defence  specially  ;  but  it  is  now  settled, 
that  he  may  give  it  in  evidence,  under  the  general  issue ;  thus  a 
right  of  common  in  the  defendant  may  be  given  in  evidence 
under  not  guilty  (g) 


Of  the  plei. 


In  an  action  for  nuisance  or  disturbance,  the  plaintiff,  upon  Of  the  evidence. 
the  issue  of  not  guilty,  must  prove :  1,  his  tide;  2,  the  nuisance,  • 

or  disturbance ;  and  3,  the  damage.  (A) 

Although  it  is  not  necessary,  in  these  possessory  actions,  to  , 
lay  a  titie,  as  was  the  custom  formerly,  yet  the  title,  or  consider- 
aiion,  must  be  proved  at  the  trial,  in  order  to  enable  the  plaintiff 
to  recover  (t) :  that  is,  the  plaintiff  must  prove  his  possession  of 
the  land,  house,  &c.,  affected  by  the  nuisance,  which  is  a  suffi- 


(«)  Jackson  ▼.  Peaked,  1  M.  and  S. 


<6)  3  Leon.  13.  Com.  Dig.  Action 
Uie  caie  for  diatarbance»  (B.  1). 

(«)  Fitamnoni  t.  Inglis,  5  Tannt.  534. 

(d^  Warren  ▼.  Webb,  l  Taant.  379. 

<#)  Mersey  and  Irwell  Natigation  ▼. 
IkRigkis,  S  East,  49r.  .  Andsee  Jefieries 
T.  Dancombe,  11  East,  SS& 

</)  Winter  T.  Brockwell,  8  East,308. 


(g)  BennetT.  Spiok,  MS.  Selw.N. 
P.  415,  4th  edit.  1  Sannd.  346,  c,  note, 
5Uiedit. 

(A)  See  Williams  v.  Morland,  4  D. 
and  R.  583, 591. 

(t)  S  Sannd.  114,  b,  notes,  5th  eldit. 
In  case  in  the  nature  of  a  aetm  0d  mo- 
hniimM,  the  cnstom  must  be  proved  at 
the  trial.  Drake  ?•  WiggleiWorth,WiUes, 
657.    . 
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Of  the  evidence,  ^ent  title  in  these  actions.    K  it  be  idleged»  that  hy  reason  of 

Atf  possessidn  the  plaintiff  is  entitled,  such  an  allegation  is  not 

supported  by  evidence,  of  a  parol  lioence,  or  agreemeht»  by 
"whichithe  defendant  pennits  the  exercise  of  the  right  in  ques- 
tion to  the  plaintifl^  but  does  not  legally  grant  and  annex  it  to 
•the  thing  possessed  by  the  plaintiff:  the  allegation  can  only  be 
satisfied  by  evidence  of  tiie  right  being  legally  appurtenant  to 
-the  thing  possessed,  either  by  shewing  an  existing  grant,  or  long 
usage  from  which  a  grant  is  presumed,  (a)  What  lengtii  of  time 
will  afford  a  presumption  of  a  grant  in  these  cases,  has  already 
been  stated.  (&)  In  an  action  against  a  stranger,  for  distorbmg 
the  plaintiff  in  the  possession  of  a  pew,  .it  is  not  necessary  to 
prove  repairs,  though  it  is  otherwise  where  the  action  is  against 
the  ordinary,  (c)  The  action  being  local,  the  nuisance  must  be 
proved  to  have  been  committed  in  tiie  coimty  where  the  venue 
is  laid<cl),  and  the  erection  or  continuance  of  the  nuisance  by  the 
defendant ;  and  where  it  is  necessary,  a  request  to  abate  must 
be  proved,  as  laid -in  the  declaration,  (e) 

In  an  acti:  n  on  the  case  by  a  reversioner,  for  an  injury  done 
to  his  inheritance  by  a  stranger,  the  tenant  in  possession  is  a 
competent  witness  to  prove  tiie  injury.  (/) 


la  action  for 
distttibance  of 
common. 


The  plaintiff  in  an  action  for  a  disturbance  to  hi&  common,  as 
it  has  been  already  stated,  may  declare  on  his  possession  ge- 
nerally;  but,  at  the  trial  upon  the  general  issue,  he  must  prove 
a  right  of  cconmon,  or  he  will  be  nonsuited,  (g)  If  the  plain- 
tiff should  set  out  a  title  in  his  declaration,  he  need  not  prove 
the  precise  title  at  the  trial,  the  disturbance  being  the  gist  of  the 
action.  (A)  It  is  sufficient  to* prove  the  ground  of  action  laid  in 
the  declaration,  although  it  be  not  to  the  extent  tiiere  stated. 
Thus  if  the  allegation  is,  that  the  plaintiff  was  entitied  to  the 
right  of  common,  in  respect  of  a  certain  quantity  of  land,  and 
the  proof  is  in  respect  of  a  part  only  of  that  land,  it  is  suf- 
cient.  (f)    And  so  if  it  is  alleged  to  be  in  i^espect  of  a  messuage 


(a)  Fentimao  ▼.  Smith,  4  East,  107. 

(6)  Ante,  p.  871 ;  and  see  1  Phill. 
Evid.  151,  6di  edit. 

(«)  Kenriek  ▼•  Taylor,  1  Wib.  326. 
Anttf  p.  576. 

(d)  Warreo  ▼.  Webb,  1  Tannt  379. 
Where  a  local  description  is  only  feooe, 
see  9  East,  497.    5  Taunt.  769. 


(e)  See  mUe,  p.  373. 

(/)  Doddington  v.  Hndson,  i  Bhigfa. 
S57. 

(jjf)  AuUf  p.  377. 

(A)  BaLN.P.75. 

(t)  Eardley  v.  Taniock,  Cro.  Jac. 
629.  Palmer.  t69,  S.  C.  Boll.  K.  P.  60. 
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and  80  many  acres  of  landi  and  is  proved  to  be  only  in- respect  of  the  evidence. 
of  Che  land,  (a)  The  proof  in  these  cases,  is  not  of  a  different  — — — 
aUegalion,  but  of  the  same  allegation  in  part,  and  that  is  suf- 
ficient (6)  A  claim  of  comnum  for  aO  the  plaintiff  ^s  cattle, 
levoMt  and  couchant  on  his  land,  is  supported  by  evidence  of  a 
custom,  for  all  the  occupiers  of  a  large  ^opunon  field  to  turn 
cattle  into  the  whole  field,  when  the  com  is  taken  off,  the  num* 
ber  of  the  cattle  being  regulated  by  the  extent  of  each  man's 
land  in  the  field,'  ahhoiigh  the  cattle  were  not  actually  maintained 
on  such  land  during  the  winter*  (0) 

Where  the  action  is  brought  against  a  stranger,  evidence  of 
the  smallest  damage  is  sufficient  to  entitle  the  plaintiff  to  a  ver^ 
diet,  {d)  But  in  an  action  against  the  lord,  a  surcharge  of  the 
common  must  be  alleged  in  the  declaration  (e) ;  and  such  alle^ 
gation  must  be  proved  by  shewingi  that  there  is  not  a  sufficiency 
of  common  |eflt  for  the  commoner.  (/)  Where  the  lord  ha^ 
licensed  a  third  person,  to  put.  in  his  cattle,  it  seems,  that  such 
person,  in  an  action  brought  agamst  him  fbr  a  disturbance  of 
the  common,  must  not  only  shew  the  licence,  but  must  go  fiurther 
and  shew  that  he  has  hot  exceeded*  the  licence,  but  has  left  a 
sufficiency  of  common  for  the  plaintiff;  ig) 

Where  a  right  of  common  is  claimed  by  custom,  one  who  wimessetin- 
daims  under  the  same  custom  cannot  be  a  witness  in  support  of  competent. 
the  plaintiff's  claim,  for  he  may  afterwards  use  the  verdict  in  his 
own  cause,  to  establish  a  similar  customary  right  in  himself.  (A) 
But  where  the  issue  does  not  affect  any  common  right,  but  is 
merely  on  a  right  of  common  claimed  by  prescription,  as  be- 
longing to  the  estate  of  A. ;  one  who  claims  a  prescriptive  right 
of  common^  in  right  of  his  own  estate,  may  be  a  witness,  (i)  It 
seems,  that  a  commoner  who  claims  common,  pur  cause  de  vicp- 
nage,  is  not  a  competent  witness  to  support  a  similar  right  in 
another,  {k) 

(«)  Bkketts  ¥.  Salwey,  t  B.  aad  A.        (/)  1  Sannd.  346,  b,  note,  5tb  edit. 
S6XK   AwUf  p.  377.  (jg)  Ibid*  new  notes. 

(i)  t  B.  and  A.  S66.    1  PbU.  E?id.         (h)  Walton  v.  Sbeiley,  1  T.  R.  SOt. 

SOI,  6tfi  edit.  Bal.  N.  P.  283.    1  Pbil.  Evid.  53,  6tb 

(c)  Cheeeman  v.  Hardbam^  1  B«  and  edit ;  and  tee  Anicombe  ▼.  Sbore,  1 

A.  706.  And  gee  Corbet* •  case,  7  Rep.  Tannt.f61. 
5y  b.  (t)  Harvey  v.  CoUison,  MS.    Selir. 

<d)  Pindar  ▼•  Wadswortb,  S  East,  N.P.41S,  4th  edit!    1  Phil.  Evid.  55, 

J  54.    Hobaoo  ▼.  Todd,  4  T.  R.  74.  6tbedit 

Wells  ▼.  WaUiag,  S  W.  Bl.  1S33.    1         (k)  1  Phil.  Evid.  55,  6th  edit.}  but 

1. 346,  b.  (n),  5th  edit.  see  GUb.  Evid.  109. 


(0  Awie,  p.  378. 


S8S  Action  OH  the  Coie  for  Nmumee  and  Disturbance. 


Evidence  of 
hearsay. 


Of  the  eridenoe.      To  prove  a  customary  right  of  common,  dedaratioM  as  to  die 

common  opinion  of  the  place,  made  by  deceased  persons,  who 
from  their  situation  had  the  means  of  knowledge,  and  no  interest 
to  misrepresent,  are  evidence,  (a)  But  the  evidmce  must  be  con- 
fined to  what  such  old  persons  have  said,  as  were  in  a  situation 
to  know  what  the  rights  were :  and  before  a  customary  right  can 
be  proved  by  such  evidence,  a  foundation  ought  to  be  laid  b7 
shewing  an  exercise  of  the  right,  or  acts  of  enjoyment,  within  the 
period  of  living  memory ;  it  is  the  exercise  of  the  right,  which 
lets  in  the  evidence  of  reputation,  (b)  But  though  the  general 
opinion  of  the  place  is  evidence,  yet  the  tradition  of  a  partkulai 
fact,  as  that  turf  was  dug,  &c.,  is  not.  (c) 
.  Whether  hearsay  evidence  is  admissible  to  prove  a  prescrip- 
tive right  strictly  private,  is  an  unsettled  question,  (d)  In  a  late 
case,  the  court  .of  King's  Bench  admitted  evidence  of  reputa- 
tion to  prove  a  prescriptive  right  in  the  plaint^  which  was 
an  abridgment  of  a  general  right  of  common  over  a  waste,  and 
affected  a  large  number  of  occupiers  within  the  district,  {e) 

(«)  1  Phil.  End.  S36,  6Uiedit.  (d)  In  Monwood  v.  Wood,  14  But, 

(6)  Weeka  ▼.  Sparke,  l  M.  and  S.  S<7,  the  Coart  of  K.  B.  waa  equally  di- 

689,690.    Doe  dem.  Foster  V.  Sisson,  Tided.  See  the  aothoritiea  collected  by 

It  Eaaty  65.    Morewood  ▼.  Wood,  14  Mr.  PhtUippa.    1  E?id.  239, 6th  edit 

Eaijt,  330.    1  PhiL  Evid.  S37, 6tb  edit  ($)  Weeka  ▼.  Spw ke,  1  M.  and  8. 

(e)  R.  ▼.  Inhab.  of  Eriawell,  3  T.R.  691.    See  City  of  London  ?.  Claike, 

709.    Weeka  v.  Sparke,  1  M.  and  S.  Carlh.  181. 
687.    1  Phil.  Evid.  S38, 6dl  edit 
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Action  on  the  Case  in  the  Nature  of  Waste, 

Ik  modem  pracdoe,  the  old  writ  of  waste  had  been  ahnost  en« 
tiiely  superseded  by  the  action  on  the  case  in  the  nature  of  the 
writ  of  waste*  The  effect  of  it  is  the  same  as  that  of  a  writ  of 
waat^  in  the  ienuii^  brought  after  the  term  is  expired,  in  which 
die  phuntiff  has  judgment  to  recover  damages  for  the  waste 
done,  but  not  the  phice  wasted,  (a)  Although  the  plaintiff  can- 
not in  this  action  recover  the  place  wasted,  yet  this  defect  b  re- 
medied where  the  demise  is  by  deed,  by  reserving  to  the  lessor 
a  power  of  re-entry,  in  case  the  lessee  commit  waste  or  destruc- 
tioD,  so  that  ah  action  of  ejectment,  and  on  the  case,  now  suppfy 
the  place  of  the  old  writ  of  waste  in  the  tenet.  This  form  of 
action  presents  several  advantages  over  the  ancient  mode  of 
proceeding,  as  it  may  be  maintained  by  him  in  the  remainder  for 
J^/tf*,  or  years^  as  well  as  by  the  owner  of  the  .inheritance  (&),  and 
the  plaintiff  is  entided  to  costs,  which,  as  already  stated,  are  not 
recoverable  in  an  action  of  waste,  (e)  This  action  did  not  at 
first  prevail  in  the  courts  without  some  difficulty.  (cQ 

An  action  on  the  case  is  thei^fore  at  the  present  day,  the 
nsual  remedy  for  waste,  but  from  some  recent  decisions,  it  is 
doubtfol  whether  it  can  be  maintained  for  permissive  waste' 
only.  In  the  (iase  of  Gibson  v.  Wells  (e),  which  was  an  action 
on  the  case  agauist  a  person  who  is  stated  in  the  report  to  have 
been  tenant  at  will  to  the  plaintiff(/),  the  injuries  proved  a- 
mounted  only  to  permissive  waste,  and  Sir  James  Mansfield, 
C.  J.  nonsuited  the  plaintiff  saying,  that  although  an  action  on 
die  case  in  the  nature  of  waste,  might  be  maintained  for  cofn- 
mUsioe  waste,  yet  that  he  had  never  known  an  instance  of  such 
an  action  being  maintained  for  permissive  waste  only,  and  on  a 
motion  for  a  new  trial,  he  added,  that  an  action  on  the  case 

(«)  AwU^  p.  les.   What  acts  amount  £  SaancJ.  S52,  a,  notes,  5th  edit. 

to  waste  have  been  already  itated.  Aide,  (e)  1  Bos.  and  Pol.  N.  R«  290. 

p«  1  IS,  to  p.  Itl.  (/)  The  first  coon t  of  the  declaration 

^k)  t  Sannd.  tM,  notes,  5th  edit.  stated  the  defendant  to  hold  '<fora  cer- 

(€)  dwU,  tain  term,  not  yet  determined." 

(^  JeifenoD  f.  Jefferson,  S  Lot.  190. 
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might  be  maintained  for  wilfiil  waste,  but  that  at  common  law, 
if  any  part  of  the  premises  are  suffered  to  be  dilapidated,  it 
amounts  to  permissive  waste,  and  that  if  that  action  were  main- 
tainable! such  an  action  might  be  brought  against  a  temmt 
at  mil,  who  omitted  to  repair  a  broken  window.  In  the  case  of 
Heme  v.  Benbow  (a),  the  plaintiff  declared  in  case,  and  alleged, 
that  certain  buildings  in  the  defendant's  occupation  were  ruinous, 
prostrate,  and  in  decay,  for  want  of  needAil  and  necessary  re- 
parations. The  defendant  had  sjiiffered  judgment  by  defiialt, 
and  very  small  damages  having  been  given,  on  motion  to  set  aside 
the  inquisition,  the  court  said,  that,  if  that  action  could  be 
maintained,  a  lessor  might  declare  in  case  for  not  occupying  in 
an^  husband-like  manner,  which  could  not  be.  That  the  £Bu:ts 
allied  were  permissive  waste,  for  which  an  action  on  the  case 
did  not  lie,  and  the  countess  of  Shrewsbury's  case  (b)  was  cited. 
In  Jones  v.  Hill  (e),  the  plidntiff  declared  in  case,  and  stated, 
that  the  defendant  held  certain  messuages  Us  tenant  to  him  for 
the  remainder  of  a  term  of  years,  upon  conditi<Hi  to  repair 
and  leave  the. premises  in  as  good  plight  and  condition  as  the 
same  were  in,  when  finished  under  the  direction  of  a  surveyor ; 
and  the  breach  was  for  not  repairing  during  the  term,  and  for 
yielding  up  the  premises  in  much  worse  order  than  when  the 
same  were  finished  wider  the  direction  of  a  surveyor.  There 
were  also  two  other  counts,  stating  facts  which  amounted  to 
permissive  waste.  Aceord^g  to  tiie  report  of  this  case  in 
Taunton,  Gibbs,  J.  C.  appears  to  have  refiised  to  give  an  opi- 
nion <m  the  general  question,  whether  an  action  on  the  case  will 
lie  for  permissive  waste ;  stating,  that  it  could  not  be  waste,  to  omit 
to  put  the  premises  into  such  repair  as  A«  B.  had  put  them  into. 
Of  the  above  cited  casesi  it  is  apprehended,  that  that  of 
Heme  v..  Benbow  alone  establishes  the  portion,  that  an  action 
on  the  case  cannot  be  maintained  against  a  tenant  for  years  for 
pemussive  waste.  In  Gibson  v.  WeQs,  it  is  expressly  stated  in 
the  report,  that  the  defendant  was  tenani  ai  mllf  who  is  cer- 
tainly not  answerable  in  any  manner  in  an  action  of  waste^  not 
being  included  in  the  statute  of  Gloucester  (cQ.  This  point  was 
determined  in  the  countess  of  Shrewsbury's  case  (^),  but  it  was 

(a)  4  Tliuot.  764.  S.  C. 

(6)  5  Rep.  IS  Cro.  Eliz.  777,  784,  (d)  See  ante,  p.  US. 

S.  C.  le)  5  Rep.  IS  b. 
(c)  7  Taunt.  592.  1  B.  Moore,  100, 
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at  t)ie  same  time  observed,  in  that  case,  that  if  tenant  at  will 
cownitted  vohintary  waste,  as  by  cutting  down  trees,  &c.  he 
would  be  answerable  in  an  action  of  trespass,  (a)    In  the  case  of 
Heme  v.  Benbow  (&),  it  may  be  collected,  that  the  defendant 
was  tenant  for  years,  but  the  rule  there  laid  down,  **  that  an  ac- 
tion on  the  case  does  not  lie  against  a  tenant  for  permissive 
waste^**  is  certainly  not  borne  out  by  the  authority  cited  in  sup- 
poirt  of  it  (c),  which  only  shews,  that  such  an  action  cannot  be 
namtained  agunst  a  tenant  at  will.    The  case  of  Jones  v. 
Hill  (d),  is  by  no  means  clearly  reported.    It  appears  from  the 
report  in  Taunton,  that  the  declaration  contained  two  counts, 
charging  the  defendant  with  permissive  waste,  but  no  mention  of 
diose  counts  is  made  in  Moore,  and  Mr.  Taunton  adds  in  a  note; 
that  he  could  not  collect  whether  the  court  expressed  any  de- 
cided opinion  on  those  counts,  on  which  the  counsel  did  not 
touch  dilate,  but  which  had  no  reference  to  the  repairs  done  by 
the  surveyor.    In  neither  report  is  the  evidence  stated,  but  from 
tbe  expressions  made  use  of  by  Gibbs,  C.  J,,  it  seems  that  it  only 
appeared  in  evidence,  that  the  defendant  had  neglected  to  leave 
the  premises  in  as  good  plight  and  condition  as  they  were  in 
when  finished  under  the  direction  of  a  surveyor,  and  that  no  evi- 
dence of  negligence,  amounting  to  permissive  waste,  was  ^ven, 
which  must  have  brought  the  second  and  third  counts  into  ques- 
tion.   Should  the  case  bear  this  construction  (e)y  it  proves  no- 
thing more  than  that,  where  a  tenant  for  years  enters  into  an 
engagement,  which  extends  his  liability  to  repair  beyond  the 
findts  to  which  he  was  made  answerable  by  the  statute  of  Glou- 
cester, and  the  plaintiff  declares  in  case  for  an  injury  cammei^ 
Sitraie  with  such  extended  HabUity^  such  an  action  cannot  be 
maintained  by  the  plaintifif^  who  must  resort  to  his  remedy  upon 
the  covenant  or  agreement.  (/) 
Where  the  lessee  covenants  not  to  do  waste,  the  lessor  has  his 
either  to  faring  an  action  on  the  case,  or  of  covenant, 


(«)  flee  «itf«,  p.  lis.  bound  to  make  fiiir  and  tenantable  re- 

(6)  4Taiiiit.  764.  pain,  but  not  tnbitaDtial  repaini,  socb 

(c)  Coonteit  of  Shrewtburj't  case,  6  as  pattiag  on  a  new  roof.    Fergncon  t. 

Rep.  15,  b.  1  Esp.  N.  P.  C.  590.    HorMfMl  v. 

(li)  1  B.  Moore,  100,  but  fium^  bow  Mather,  l  Holt*s  N.  P.  C.  7.    Tbe 

the  other  connts,  stated  in  7  Tannt  S9f ,  mere  relation  of  landlord  and  tenant  is 


disposed  of.  •    a  suffieient  consideration  to  support  a 

(«)  Bat  see  1  Sannd.  3SS,  b,  (note  k)     promise  to  nse  the  premises  in  an  fans- 


6Cls  adit.  band-like  manner,  Powley  ▼.  Walker,  5 

(J)  Tenant  from  year  to  year,  is  only     T.  R.  573.  See  1  Marsh.  567. 
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against  the  lessee,  for  waste  done  by  him  during  the  term  (a). 
And  where  a  landlord  has  given  his  tenant  notice  to  quit,  and 
^  the  latter'holds  over  after  the  expiration  of  the  noticei  and  com- 
^  mits  waste,  the  landlord  may  either  treat  him  as  a  trespasser,  o> 
may  waive  the  trespass,  and  bring  an  action  on  die  case  in  the 
nature  of  waste,  (d) 

Declaration.  It  does  not  appear  to  be  necessary  in  this  action,  whether  it 
be  brought  by  the  original  lessor,  or  by  his  heir  or  assignee,  to 
state  any  title  in  the  declaration,  and  indeed  it  is  better  not  to 
set  out  the  estate  which  the  plaintiff  has  in  the  remainder  or 
reversion,  for  if  it  be  incorrecdy  stated,  the  variance  will  be 
fatal,  (c) 

But  it  seems  necessary  in  an  action  on  the  case,  as  well  as  in 
an  action  of  waste,  to  state  in  the  declaration,  the  nature  and 
kind  of  waste  which  is  the  subject  of  the  action,  and  the  plaintiff 
will  not  be  permitted  to  give  evidence  of  a  different  sort  of  waste 
from  that  which  is  laid  in  the  declaration*  (cQ    If,  for  instance, 
the  plamtiff  charges  the  defendant  witii  permissive  waste,  he  can- 
not  give  evidence  of  voluntary  waste  committed  by  him ;  so  if 
.   the  defendant  is  charged  with  uncovering  the  roof  of  a  dwelling- 
house,  the  plaintiff  cannot  give  in  evidence,  that  tiie  defendai^t 
removed  some  fixtures  from  it ;  just  as  if  the  breach  assigned 
in  an  action  of  covenant  should  be,  ^^  that  the  defendant  had  not 
used  the  demised  premises,  or  any  part  thereof,  in  a  ^ood  and  hus- 
band-like manner ;  but,  on  the  contrary  thereof,  had  committed, 
permitted,  and  suffered  to  be  made,  done,  and  committed,  in 
and  upon  the  said  demised  premises,  waste,  spoil,  and  destruc- 
tion ;**  the  plaintiff  will  not  be  allowed  to  give  evidence  of  the 
defendant's  using  tiie  farm  in  an  unhusband-like  manner,  unless 
it  amounts  to  waste  (e) ;   for  though  the  evidence  would  hi^ve 
been  admissible  on  the  former  part  of  the  breach,  yet,  as  tiie 
plaintiff  has  in  the  subsequent  part  of  it  narrowed  it  to  waste, 
spoil,  and  destruction,  it  is  not  competent  to  hio^  to  give  evi« 
dence  of  any  other  particulars,  which  do  not  come  within  the 
meaning  of  these  words.    It  is  true,  that  the  plaintiff  is  not 
bound  to  prove  the  whole  waste  stated,  nor  is  there  any  neces* 
sity  for  the  jury  to  find  the  particular  circumstances  of  the  waste, 
as  in  an  action  for  waste,  because  there,  the  plaintiff  is  to  have 

(a)  Kinlyside  v.  Thoraton,  S  Blacks.        (e)  Hardwicke  v.  Hhhdimoii,  M8*  s 

1111.  Sannd.  S5S,  c,  (note)  5th  edit. 

{h)  Barckeli  v.  Horoflby,  1  Campb.        (d)  S  Sannd.  tSty  c,  (note)  5tli  edit. 
N.  P.  C.  S60.  (e)  Harria  t.  Mantie^  3  T.  R.  307. 
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sann  of  the  place  wasted;  nor  to  find  a  verdict  for  the  defen- 
dant for  so  much  of  the  waste  as  the  plaintiff  does  not  provCi  for 
in  this  action  the  plaintiff  only  goes  for  damages,  and  the  jury 
may  assess  them  generally ;  but  yet  the  plaint^  is  bound  to  set 
out  the  naturey  quantity,  and  quality,  of  the  waste,  that  the  de- 
fendant may  be  apprised  of  the  charge,  and  prepared  for  his 
defence,  (a) 

(«)  S^jtWiUiaais'*  note,  S  Stand.  S$f,  c,  Stbedit. 
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Aciiofi  on  the  Case  far  Dilapidations. 

Analogous  to  the  action  on  the  case  for  waste,  is  the  action  on 
the  case  for  dilapidations,  which  may  be  maintained  by  a  rector 
against  his  predecessor,  or  the  executors  of  his  predecessor, 
on  the  custom  of  England  (a) ;  and  an  action  for  dilapidations 
of  a  prebendal  house  may  be  brought  by  a  succeeding  preben- 
dary against  hb  predecessor.  (6)  But  a  curate,  though  he  re- 
ceive the  tithes  by  licence  or  agreement,  and  have  an  allowance 
for  the  repairs  of  the  parsonage  house,  &c.  yet  being  but  at 
win,  and  not  coming  in  by  institution  and  induction,  is  no  incum- 
bent, and  his  executors,  &c.  cannot  be  sued  or  charged  in  the 
spiritual  court  for  dilapidations,  (c) 

When  the  premises  on  which  the  dilapidations  are  alleged  to 
have  been  committed,  have  been  devised  to  certain  persons  in 
trust,  to  permit  the  vicar  for  the  time  being,  to  receive  the  rents 
and  profits,  (the  expenses  for  necessary  reparations  being  first 
deducted,)  the  common  law  obligation  on  tiie  vicar  does  not  at- 
tach, the  donor  of  the  premises  in  question  having  distinctiy 
provided  for  the  necessary  repairs  in  another  way.(c()  And 
where  the  premises  were  copyhold,  and  devised  to  certain  trus- 
tees in  tiie  above  manner,  and  the  pluntiff  declared  that  the  de- 
fendant was  seised  in  right  of  his  vicarage  of  the  premises  in 
question,  it  was  held,  that  the  above  circumstances  were  not 
proof  of  such  .a  seisin  as  would  maintain  the  action,  (e)  In  an 
action  for  dilapidations,  where  it  appeared  that  successive  lec- 
tors had  been  in  possession  of  the  land  for  above  fifty  years  past, 
but  that  the  absolute  seisin  in  fee  of  the  same  land  was  in  cer- 
tain devisees,  since  the  statute  9  Geo.  S,  c.  36,  and  that  no  con- 
veyance was  enrolled  according  to  the  first  section  of  that  act, 
nor  any  disposition  of  it  made  to  any  college,  &c.  according  to 
the  fourth  section,  it  was  held,  that  no  presumption  could  be 

(a)  JooM  ▼.  Hill,  S  Lev.  f 68.    WaU.  Wats.  Clerg.  Ltw,  409,  bot  tee  S  Bun's 

Clerg.  Law,  409,  S  Baro^i  jEcclet.  Law,  Eccl.  Law,  153. 

155.  Sollen  v.  Lawrence,  WiUet,  4S1.  (d)  P.  Park,  J.  io  Browne  v.  Rana- 

(6)  Raddiffe  v.  D'Oj^ley,  t  T.  R.  deo,  8  Taunt  565. 

630.  (e)  Browne  ▼•  Ramaden,  8  Taimt. 

(c)  Pawley  v.  Wiiemao,  3  Keb  614.  559.  ^  B.  Moore,  61t,  S.  C. 
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made  of  any  such  conveyance  enrolled,  (which  if  it  existed,  the 
party  might  have  shewn)  and  consequently  that  the  rector  bad 
no  title  to  the  land,  and  could  not  recover  for  the  dilapidations, 
as  the  statute  avoids  all  other  grants,  &c.  in  trust  for  any  chari- 
table use  made  otherwise  than  is  thereby  directed,  although  in 
fact,  it  appeared,  that  one  of  the  devisees  was  the  then  rector, 
and  that  the  title  to  the  rectory  was  in  Baliol  college,  Oxford,  (a) 

The  successor  of  a  rector  may  have  separate  actions  against 
the  executor  of  his  predecessor  for  dilapidations  to  different 
parts  of  the  rectory.  They  are  different  and  independent  inju- 
ria in  respect  of  the  different  parts ;  the  injury  from  the  dilapi- 
dations of  the  house  is  one  thing,  that  from  the  dilapidations  of 
the  chancel  is  another,  and  the  causes  are  distinct.  (&) 

The  plaintiff  in  his  declaration  must  state  a  title,  and  if  he  en- 
tide  himself  by  the  resignation  of  his  predecessor,  he  ought  to 
show  how  the  resignation  was  made*  (c) 

.  <«)  Wright  V.  Smythiet,  10  But,  409.        (c)t  Liitvr .  116. 
(6)  YmiDg  f .  Mnoby,  4  M.  4c  S.  183» 
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Where  a  man  fidsely  and  maliciously  speaks  and  publishes  of 
another  words  which  tend  to  disinherit  him  {a\  or  to  deprive 
him  of  his  estate  (ft),  an  action  on  the  case  may  be  maintained 
for  such  injury ;  but,  in  order  to  support  such  an  action,  some 
special  damage  must  have  been  sustained,  fbr^ie  words  are  not 
actionable  in  themselves,  (c)  If  a  man  publishes  a  lease  which 
he  himself  has,  and  which  he  knows  to  be  counterfeit,  for  a  true 
lease,  an  action  will  lie.(eQ  And  so  though  the  words  are 
spoken  to  a  stranger,  and  not  to  the  intended  purchaser  (e) ; 
and  though  the  party  has  a  remedy  against  the  person  who 
has  wrongfully  disturbed  him  in  his  possession,  in  consequenee 
of  the  slander*  (f) 

If  the  words  themselves  appear  not  to  impeach  the  title,  an 
action  will  not  lie.  Thus  if  the  plaintiff  declare  that  A.  by  fine 
settled  land  upon  himself  for  life,  remainder  to  his  first  son  there- 
after to  be  begotten  in  tail,  remainder  to  the  plaintiff;  and,  that 
the  defendant,  after  the  death  of  A.,  in  slander  of  his  remainder 
said,  that  B.  is  the  lawful  son  of  A.j  begotten  after  his  marriage^ 
ubi  revera  he  is  not  so,  an  action  on  the  case  does  not  fie,  for  if 
he  was  his  son  aftex  marriage,  yet,  unless  he  was  bom  after  the 
fine  levied,  it  is  no  prejudice  to  the  plaintiff's  remainder,  {g) 


(a)  1  Rol.  Ab.  97, 1.  27.  Com.  Dig. 
Action  on  the  case  for  Defam.  (C.  1) 
(D.  11). 

Qji)  Bois  V.  Bois,  1  Lev.  154.  1  Sid. 
£U,S.C. 

(c)  Tasbargh  v.  Day,  Cro.  Jac.  484. 
Gerard  v.  l)ickenaoD,  Cro.  Eliz.  197. 
Lawe'  V.  Harwood,  Cro.  Car.  141. 
Com.  Dig.  Action  on  the  case  for 
Delam.  (a  «).  tSaond.  117,  note«5th 
edit.  But  io  Elborough  v.  Allen,  t  Rol. 
Rep.  S48,  it  was  held  to  be  actionable 
to  call  a  man  a  bastard,  without  sbew- 
ingspecial  damage.  Doddridge,  J.  Dm, 


Com.  Dig.  Action  on  the  case  for 
Defiim.  (D.  11) ;  and  see  Bois  v.  Bois, 
1  Lev.  154,  and  Hnmphreys  v.  Stanfield, 
Cro.  Car,  469.  See  also  May  v.  Ho^ge^ 
8  Ld.  Raym.  1287. 

(d)  Gerard  v.  Dickenson,  4  Rep.  18, 
a.  Cro.  Eliz.  197, 8.  C. 

(0  Williains  V.  Linford,  2  Leon.  111. 

(/)  Per  Hale,  C.  Justice,  Newman 
▼.  Zachary,  All.  S.  Com.  Dig.  Action 
on  the  case  for  Delan.  (C.  1). 

(g)  Booth  V.  Trafford,  DaL  103. 
Com.  Dig.  Action  vpon  the  case  for 
Def.  (C.  2). 
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To  maintain  this  action,  the  slander  must  he  such  as  goes  di- 
rectfy  to  defeat  the  plaintiff's  title,  (a) 

This  action  will,  it  is  said^  He  hy  an  heir  apparent,  who  has  an 
expectancy  which  is  endangered  by  the  words  (i);  or  hy  a 
younger  son,  who,  on  the  death  of  his  elder  brothers  without 
issue,  would  be  entitled  under  an  entail,  (c) 

It  should  seem,  tiiat  two  jointenants,  or  coparceners,  may  join 
in  an  action  of  slander  of  their  titie  to  their  estate ;  for  as  it 
must  be  shewn  in  the  declaration,  and  proved,  that  the  plaintiffs 
leceiyed  some  particular  damage,  by  reason  of  the  slander,  the 
damage,  as  well  as  the  interest  in  the  estate,  is  joint,  (d) 

In  order  to  sustain  this  action,  there  must  be  malice  either 
express  or  implied  (e\  for  malice  is  the  gist  of  the  action,  (f) 
Therefore,  where  the  defendant  speaks  the  words  bond  fide^ 
claiming  an  interest  in  the  property,  no  action  will  lie;  for 
otherwise,  no  one  would  be  able  to  make  a  claim  or  title  to  land, 
or  begin  any  suit,  or  seek  advice,  or  counsel,  without  subjecting 
himaelf  to  an  action,  (jf)  And  this  rule  extends  to  the  agent  or 
attorney  olT  the  party  so  bon&fide  claiming  an  interest,  who  de^ 
livers  a  message  sent  by  his  client,  if  he  does  not  vary  in  any 
material  point  from  the  words  used  by  his  client.  (A)  And 
where  the  words  are  spoken  by  a  counsel,  or  attorney,  to  his 
client,  who  advises  .witii  him  upon  die  purchase,  they  are  not 
actionable,  (t)  But,  unless  tiie  party  making  use  of  the  slan* 
deroAs  expressions,  acted  under  the  direction  of  the  person  in*, 
terested,  an  action  will  he*  (i)  The  rule,  that  no  action  can  be 
maintained  where  the  defendant  claims  an  interest,  will  not  ex- 
tend to  the  case  where  he  knows  tiiat  he  has  no  titie,  but  ma- 
liciously asserts  that  he  has.  (/) 

(«)  Ar  Ld.  Maiit6eld,  in  Hargrave  v.  Spooner,  3  TaoDt.  255. 

Le  Breton,  4  Bor.  S4t5.  {g)  Gerard  v.  Diekenson,  4  Rep.  18, 

(5)  HiioiphryB  ▼.  Stanfield,  Cro.  Car.  a,    Cro.  Elis.  197,  S.  C. 

469.  l]lol.Ab.  as,  1.5, 15.  Cem.  Dig.  {h)  Hargrave  v.  Le  Bretoo,4  Bar. 

ActiMi  4o  Uie  oaie  (br  Def.  (D.  li) ;  t4Sf . 

bat  qitmt  at  to  special  damase.    See  (i)  Johmonv.Sniithylfoor,  187.  Com. 

fmt*  Dig.  Action  on  the  rase  for  Defam. 

(c)  Vanghan  ▼.  Ellis,  Cro.  Jac.  tlS.  (C.  S). 

In  this  case  there  was  special  damage.  (fc)  Rowe  v.  Roach,  1 M.  aud  S.  304. 

(d)  Sergt.  Vans.  note.  S  Sannd.  117,  (0  Ptr  Mansfield,  C  J.,  in  Smith  v. 
5lh  edit  .  Spooner,   3  Taont.   t51.     Gerard   v.- 

(#)rBargnve  v.  Le  Breton,  4  Burr.  DiclLenson,  4  Rep.  18,  a.  Cro.  Eliz. 
S4M.  197,  S.  C. 

if )  Per  Lawrence,  J.  in  Smith  ▼• 
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It  is  not  necessary  that  the  defendant  should  actually  have  an 
interest  in  the  land ;  if  he  supposes  himself  to  have  an  interest, 
it  is  suffident  to  excuse  the  speaking  of  the  words,  (a)  Alease» 
in  which  was  a  proviso  for  re-entry,  if  the  rent  were  in  arrear 
twenty-eight  days,  being  exposed  to  sale  by  the  assignee,  and 
'  rent  being  then  in  arrear,  the  lessor  announced  at  the  sale,  that 
the  vendors  could  not  make  a  title,  in  consequence  of  which, 
bidders  who  came  to  buy,  went  away.  The  lessor,  afterwards, 
offered  100/.  for  the  lease,  but  subsequently  recovered  the  pre- 
mises in  ejectment;  it  was  held,  that  no  action  for  slander  of 
title  lay  against  him.  (6)  So  in  an  action  for  slander  of  title  oon- 
yeyed  in  a  letter  to  a  person  about  to  purchase  the  estate  of  the 
plaintiff,  imputing  insanity  to  Y.  from  whom  the  plaintiff  pur- 
chased it,  and  that  the  title  would  therefore  be  disputed  per 
quod  the  person  refused  to  complete  the  purchase,  it  was  hdd, 
that  the  defendant,  who  had  married  the  sister  of  Y.,  who  was 
heir  at  law  to  her  brother  in  the  event  of  his  dying  without  issue, 
was  not  to  be  considered  as  a  mere  stranger,  and  thai  the  ques- 
tion for  the  jury  was,  not  whether  they  were  satisfied  as  men  oi 
good  sense  and  good  understanding,  that  Y.  was  insane,  or  that 
the  defendant  entertained  a  persuasion,  that  he  was  insane,'  upon 
such  grounds  as  would  have  persuaded  a  man  of  sound  sense 
and  knowledge  of  business,  but  whether  he  acted  bon&  fide  in 
the  communication  which  he  made,  believing  it^to  be  true,  as  he 
judged  according  to  his  own  understanding,  and  under  such  im- 
pressions as  his  situation  and  character  were  likely  to  beget,  (e) 

Dedazatum.  '  ^^^  declaration  commences  with  an  allegation  of  the  plain- 
tiff's title  to  the  land,  {d)  And  where  it  stated,  that  the  plaintiff 
was  lawfully  possessed  of  certain  mines  and  ore  gotten,  and  to  be 
gotten  from  them,  it  was  held  sufficient,  unless  upon  special 
demurrer,  (e)  Where  the  slander  is  contained  in  an  advertise- 
ment, it  seems  sufficient  to  allege,  that  the  defendant  published 
a  malicious,  injurious,  and  unlawful  advertisement,  without  using 
the  word  false,  (f)  The  declaration  must  allege  some  special 
damage,  as,  that  by  the  speaking  of  the  words  the  plaintiff  could 

(«)  Genrd  v.  picKemon,  4  Rep.  18,  (d)  Se«  fonns,  5  Chitty's  PU  361.    8 

a.  Went.  297. 

(b)  Smith  V.  Spooner,  5  Tannt.  246.  («>  Rowe  ▼.  Roach,  1 M.  and  S.  504. 

(c)  Pitt  V.  PoDovan,  1  lk(.  ftnd  S.  (/}  Ibid. 
(539. 


Slander  qf  TUk. 
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not  ^idl  or  let  the  lands ;'  for  without  special  daxAage  this  action 
wiD  not  lie.  (a)  And  it  is  not  sufficient  to  state  an  intent  to 
make  a  volunitary  settlement,  in  which  the  plaintiff  has  been 
hindered  by  the  speaking  of  the  words,  (b)  To  allege  by  way 
.of  special  damage,  that  the  plaintiff  has  lost  the  sale  of  his 
knds,  18  too  general;  (c) 

Where  the  defendant  has  spoken  the  words,  claiming  an  in- 
terest m  the  property,  or  as  the  agent  of  a  person  claimmg  an 
interest,  he  need  not  plead  this  matter  specially,  but  may  give  it 
in  evidence,  under  the  general  issue,  (d) 


Plea. 


The  plaintiff  must  be  prepared  to  prove  malice,  which  is  the  Evidence. 
gist  of  the  action,  f^)  And  where  a  person  who  is  not  a  mere 
stranger,  is  sued  in  an  action  of  this  kind,  two  things  are  to 
be  made  out:  first,  that  there  is  a  want  of  probable  cause; 
and,  secondly,  that  the  party  who  made  the  communication 
acted  maliciously.  (/)  As  the  action  cannot  be  maintidned  where 
the  defendant  speaks  the  words  bon&  fide  claiming  an  interest, 
although  in  fact  he  is  not  interested,  it  is  not  necessary  for 
him  to  prove  any  title,  (g)  The  interest  or  estate  of  the  plaintiff 
in  the  property,  concerning  which  the  words  are  spoken,  must 
be  proved  as  averred;  and,  therefore,  where  it  appeared  by 
the  declaration,  that  the  plaintiff  had  a  certain  interest  in  the 
premises,  and  that  by  an  agreement  between  himself  and  the 
defendant,  from  whom  he  derived  that  interest,  he  had  a  clear 
right  to  dispose  of  the  whole  of  that  interest;  but  only  a 
doubtful  right  to  dispose  of  any  portion  of  it ;  and  the  plaintiff 
averred,  that  he  put  up  his  said  interest  to  auction,  and  that 
the  defendant  published  a  libel  of,  and  concerning,  his  right  to 
sell  the  said  interest,  the  evidence  being,  that  he  qtkred  for  sale 
a  portion  of  that  interest  only,  it  was  held,  that  this  was  a  fatal 
variance*  (fi)    As  the  action  is  not  sustainable  without  special 


(fl)  AMi€f  p.  S90. 

(^)  Sncad  ▼.  Badlejr,  Cro.  Jac.  997. 
1  RoL  Rep.  f44  S. 

(«)  Lowe  V.  Harewood,  Sir  W.  Jonei, 
190. 

(d)  Uargrave  t.  Le  Breton,  4  Borr. 
S4ff .    Smith  v.  Spooner,  S  Teimt.  f 55. 

(c)  Ftr  LawreBcc,  J.  in  Smith  t. 
Spooaer,  3  Tuiat.  t55. 


(/)  Per  Bayley,  J.  in  Pitt  v.  Dono- 
van, 1  M.  and  S.  649. 

(g)  Per  Mansfield,  C.  J.  in  Smith  v. 
Spooner,  S  Taunt.  S55. 

(A)  Millman  v.  Pratt,  t  Burn,  and 
Cres.  486.  It  sboald  be  observed,  that 
this  was  an  action  against  a  party  who 
was  interested  in  the  premises  and  not  a 
mere  wrong  doer. 
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damage,  the  plaintiff  must  prove  such  damage  as  stated  in  hii 
declaration,  (a)  And  he  wiU  be  entitled  to  costs,  though  the 
damages  are  under  40f  •  for  this  action  is  not  within  die  statute 
SI  Jac.  c.  16.  (6)  ^ 


(«)  Browne  v.  Oibbont,  1  Silk.  S06«        (h)  ML    Lawe  t.  Htmood,  Cn. 

Car.  141. 
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t 

If  the  vendee  of  real  property  refuse  to  perform  the  eOn-  vendor  v. 
tract,  an  action  of  assumpsity  if  the  contract  is  not  under  seal.  Vendee. 
will  lie  against  him  for  the  breach  of  it. 


By  die  fourth  section  of  the  statute  of  frauds,  29  C.  2p  c.  S,  Agreements  for 
no  action  shall  be  brought,  whereby  to  charge  any  person  upon  sale  of  lands 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments ;  or  ^^^  ^^  *^' 
any  interest  in  or  concerning  them,  unless  the  agreement  upon  ^^^  ^ 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shaH  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised*  (a) 

An  agreement  for  a  mere  easement  in  lands  or  tenements,  or  what  interesu 
a  licence  to  be  exercised  on  lands,  as  a  UcenCe  to  stack  coals  (6),  are  within  the 
a  licence  to  oceupy  a  box  at  the  opera  (c),  or  a  licence  to  put  a  itatute. 
skylight  over  the  defendant's,  area,  whereby  the  plaintiff's  win- 
dow is  darkened  (of),  is  not  within  the  statute.  An  agreement 
for  the  purchase  of  a  crop  of  mowing  grass  growing  in  a  dose 
of  Hie  defendant,  the  grass  to  be  mowed  and  made  into  hay 
by  the  plaintiff  and  no  time  fixed  for  the  commencement  of  the 
mowing,  was  held  to  be  a  contract  for  the  sale  of  an  interest  in 
or  concerning  land ;  and,  dierefore,  within  the  statute,  (e)  So 
where  growing  turnips  were  sold,  but  no  particular  time  was 
stated  for  their  removal,  nor  did  it  appear  what  the  degree  of 
their  maturity  was,  the  court  held  it  to  be  a  sale  of  interest  in 
land,  within  the  statute.  (/)  But  in  another  case,  where  one 
party  agreed  to  sell  another  a  crop  of  potatoes  in  a  dose,  at  so 
mudi  the  sack,  to  he  got  immediately,  the  court  considered  the 
contract  to  be  confined  to  the  sale  of  the  potatoes,  and  that 
it  did  not  convey  an  interest  in  the  soil,  but  merely  an  ease- 

(fl)  See  Mr.  Sngdeo*t  remarks  oo  this     edit, 
clanae.  Lew  of  Vend,  and  Parch.  65,        (c)  Tayler  v.  Waters,  7  Taunt.  S74. 


6fh  edit.  2  Marsh.  551,  S.  C. 

(»)  Wood  V.  Lake,  Say.  9.    Webb  v.  (d)  Winter  v.  Brockwell,  8  East,  308* 

PeteiMater,  Pdni.  71.    s  Rol.  Rep.  .  (0  Crosby  v.  Wadswortb,  6  East, 

15t,  8.  C. ;  b«t  see  Sngd.  V.  and  P.  69.  602.    ft  M.  and  S.  SOB.    11  East,  366. 

6ih  edit,    t  Phil.  Evid.  64,  (n),  6th  (/)  Emerson  v.  Heelis,  S  Tannt  38. 
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4th  lec.  of  itaL 
of  fraudi. 


inent.  (a)  So  where  the  contract  was  for  all  the  potatoes  then 
growing  on  a  certain  quantity  of  land,  at  so  much  per  acre,  to 
be  dug  and  carried  away  by  the  purchaser,  the  court  held,  that 
the  potatoes  were  the  subject  matter  of  the  sale,  and  that  the 

contract  was  for  a  mere  chattel,  (b) 

The  agreement.      The  word  €[greementf  used  in  the  statute,  must  be  understood 

in  its  proper  and  correct  sense,  and  the  considef'ation  of  the  pro- 
mise therefore,  which  is  part  of  the  agreement,  must  be  in  writ- 
ing as  well  as  the  promise  itself,  (c)  A  letter,  therefore,  by  one 
of  the  contracting  parties,  admitting  that  he  has  made  a  paid 
agreement,  but  not  spedfying  the  terms,  is  not  sufficient  to 
charge  him.  {d)  Nor  can  the  agreement  be  enforced,  unless 
both  the  contracting  parties  are  named  in  it.  (e)  It  is  not  neces- 
sary that  all  the  terms  or  essential  i>arts  of  the  agreement  should 
be  contained  in  a  single  paper.  The  statute  only  enacts,  that  they 
shall  be  in  writing,  and  does  not  require  them  to  be  specified 
by  a  single  instrument.  It  is,  therefore,  the  common  practice 
to  establish  contracts  by  the  evidence  of  several  writings ;  and 
those  writings  need  not  be  contemporaneous  with  the  contract. 
They  ought,  however,  to  be  connected,  or  to  have  a  plain  re- 
ference to  each  other  by  their  context,  or  at  least  by  writing ; 
they  cannot  be  connected  by  mere  parol  evidence.  (/)  But 
where  the  agreement  refers  to  another  writing,  parol  evidence 
may  be  admitted  to  prove  the  identity  of  the  writing,  (g)  ff  a 
letter  be  relied  upon  to  complete  an  agreement,  it  must  recog- 
nise and  adopt  it;  for,  if  it  fidsify  the  contract,  proved  by  the 
parol  testimony,  it  will  not  take  the  case  out  of  the  statute,  (h) 

The  statute  expressly  requires  the  agreement  or  the  memoran- 
dum or  note  of  it  to  be  signed.    The  object  of  the  signing  is  to 


(«)  Parker  t.  StaailttNl,   it  Eait, 

9ei%. 

(ft)  Warwiek  ▼.  Brace,  t  M.  and  S. 
SOS.    lB.andC.t5. 

(c)  Wain  ▼.  Waritera,  5  East,  lO. 
Saonden  t.  Wakefield,  4  B.  and  A. 
595.  Jenkim  t.  Reynoldf,  SB.  and 
B.  14. 

'  (d)SeagoedT.MeaIe,Prec.Ch.560. 
Rose  T.  Gonningbame,  11  Yes.  550. 
Cleik  ▼•  Wright,  1  Atk.  if.  Sngd. 
Vend,  and  Porch.  77,  6di  edit. 

(t)  Charlewood  t.  D.  of  Bedibrd, 
1  Atk.  497.    Champion  ▼•  PInmmer,  1 


N.  R.  S5t,  the  latter  ease  on  tka.  iflh 


(/)  «  PbiL  Efid.  79, 6th  edit,  dti^ 
1  Yes.  Jnn.  St6.  1  Scho.  and  Lef.  S5. 
9  Yes.  150.  IS  Yte.  471.  11  East,  157. 
Gordon  ▼.  Trefeiyan,  l  Priee,  64. 
Ogilfie  ▼.  Foyambe,  S  Meriv.  61. 
Hnglbes  ▼.  Gordon,  llBKi^,  SS7. 

(f  )  CUnan  ▼.  Cooke,  1  Scb.  and  Lef. 
S3.  It  Yes.  471.  Gordon  ▼.  IVev^ 
yan,  1  Price,  64.  Sng .  Yend.  and  Pnr. 
79, 6th  edit 

[h)  Cooper  T.  Smith,  15  East,  103. 
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muthenticate  the  writings  and  therefore  it  is  in  genetal  immaterial      Vendor  v. 
in  what  part  of  the  instrument  the  name  is  found,  (a)    Whether       ^^^^' 
the  writing  of  his  name  by  the  defendant  in  the  body  of  the  in*  4th8ec.of  stat* 
strument  for  a  particular  purpose  (as  stating  a  rent  to  be  paid  to     of  fraudt. 
himself)  be  a  sufficient  signing^  appears  to  be  doubtfiiL  (b)    A 
memorandum  of  agreement,  written  by  the  defendant,  with  hb 
name  printed,  will  be  as  binding  as  if  his  name  were  written,  (c) 
So  it  is  sufficient  if  the  party  knowing  its  contents  sign  it  as  a 
witness  (d)*  and  it  seems  sufficient  if  the  initials  of  the  name  are 
set  down,  (e)    The  signature  of  the  party  may  be  supplied  by 
reference  to  a  letter  or  other  writing  recognising  the  agree- 
ment (/) 

The  statute  also  requires  the  agreement,  &c.  to  be  signed  by 
ike  party  to  be  charged  therewith^  or  some  other  person  there- 
imto,  by  him  lawfully  authorised.  With  regard  to  the  party 
himself,  it  ajppears  to  be  settled  that  a  memorandum  of  agree- 
ment, naming  both  parties,  but  signed  only  by  the  party  to  be 
charged,  will  bind  such  party  (g) ;  but  both  the  parties  must  be 
named  in  the  instrument.  (A)  With  regard  to  the  person  autho^ 
rieed  by  the  parties  to  sign,  it  is  settled  that  such  person  need 
not  be  authorised  by  writing  (i ) ;  but  such  agent  must  be  a  third 
person  and  not  one  of  the  parties,  {k)  An  auctioneer  is  the 
agent  of  the  seller  (2),  and  of  the  purchaser  also  (m)  within  the 


(«)  OfUfie  T.  Foljambe,  3  MeriT. 
Alleo  r.  Bennet,  8  IViiuit.  169. 
Knight  ▼•  Crockford,  1  Eip.  N.  P.  C. 
190.  Suadetson  t.  Jackson,  t  Bos. 
MdPtal.SS9. 

(ft)  Stokes  ▼•  Moote,  1  Cos,  S19. 
Onesiiote,  iP.  Wns.771.  See  also  9 
Ves.  tftS.  18  Yes.  Jon.  175.  S  Yes. 
h  Bmwm,  187.  Sagd.  V.  and  P.  89, 
(6tli  adit). 

(e)  Sanndersoa  ▼.  Jacksoo,  S  Bos. 
■nd  Pol.  tS9.  Schneider  ▼.  Norris,  S 
MmL  and  S.  f86.  Cases  on  tiie  ITth 
•ec. 

(4)  Welford  ▼.  Beasley,  3  Atk.  503. 
9  Vci.  S91.  Seel  Esp.  N.  P.C.  67.  - 

(«)  PliilliiDore  ▼.  Barry,  1  Gamp. 
N.  P.  C  513. 

(/)  See  the  cases  coUected,.  Sagd. 
Vend,  and  Parch,  ch.  3»s.  S,  (6th  edit.). 
S  Phil.  Evid.  80,  (6th  edit).   • 


(r)  Hatton  ▼.  Gray,  f  Gh.  Ca.  164. 
Cotton  f .  Lee,  S  Br.  C.C.  564.  Seton 
▼.  Shde,  7  Yes.  Jan.  f  65,  Wain  ir. 
Warlter^  5  East,  lO.  Saunderson  t. 
Jackson,  '3  Bos.  and  Pol.  S38.  Bowen 
V.  Norris,  S  Tannt.  374.  Allen  ▼. 
Bennet,  3  Taont.  176.  Sagd.  Y.  and 
P.  73,  (6th  edit). 

(A)  AnU,  p.  396. 

(0  Coles  ▼.  Tk«gothiek,  9  Yes.  S50. 
Sagd.  Yend.  and  Parch.  91 ,  (6th  editX 

(k)  Wright  ▼.  Danmh,  t  Campb.  N. 
P.  C.  d03,  on  the  17th  see.     5  B.  and 

A.  335. 

(I)  Blagden  ▼.  Bradbear,  IS  Yes. 
471.    7  East,  569. 

(m)  EmmerMn  ▼.  Hcelis,  S  Tannt 
38*  White  ▼.  Proctor,  4  Tannt.  S09, 
3  Yes.  and  Beanes,  57.  i  Jac.  and 
Walk.  350.  Kenworthy  v.  Sebofield,  S 

B.  and  C  947. 
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AsimHp$ii  an  Stile  of 

statute.  But  if  the  action  is  brought'  against  the  purdiasei 
the  auctioneer  himself,  a  signing  of  the  defendant's  name  by 
will  not  be  sufficient  to  ^tisfy  the  meaning  of  the  8tatuftt(a); 
nor  is  a  signing  by  the  auctioneer's  clerk  anfficient,  without  the 
consent  of  the  principal,  (i) 


Dedaration.  The  declaration  must  state  the  contract  according  to  the  fiu^t, 
and  allege  performance  by  tiie  plaintiff  of  his  part  of  the  con- 
tracty  or  an  excuse  for  the  non  performance.  In  one  case  it  was 
held  necessary  for  the  plaintiff,  the  vendor  of  an  estate,  to  set 
forth  his  title  specially  in  the  declaration,  (c)  But  in  a  later  case, 
where  in  a  similar  action  the  plaintiff  averred  that  he  was  seised 
in  fee  of  the  land,  and  that  the  defendant  agreed  to  purchase 
it  on  having  a  good  title,  and  that  his  tide  to  the  land  was  made 
good,  perfect,  and  satisfactory  to  the  defendant,  and  that  the 
plaintiff  had  been  always  ready  and  willing,  and  offered  to  con- 
vey the  lands  to  the  defendant,  but  that  the  defendant  did  not 
pay  the  purchase  money,  it  was  held  on  demurrer  that  such  al- 
legations amounted  to  performance  of  the  agreement  on  the  part 
of  the  plainti£^  so  as  to  entitle  him  to  recover.  (cQ  Although  a 
vendor  cannot  bring  an  action  for  the  purchase  money,  without 
having  executed  the  conveyance,  or  offered  to  do  so,  unless  the 
purchaser  has  discharged  him  from  so  doing,  (e)  yet  where  the 
defendant  became  the  purchaser  of  a  leasehold  estate  sold  by 
public  auction,  and  by  the  conditions  of  sale  it  was  stipulated 
that  the  purchaser  should  immediately  pay  down  a  deposit  in  part 
of  the  purchase  money,  and  sign  an  agreement  for  payment  of 
the  remainder  within  twenty-eight  days  from  the  day  of  sak^ 
>vhen  possession  should  be  given  of  the  part  in  hand,  and  that  the 
purchaser  should  have  proper  conveyances  and  assignments  of 
the  leases  without  requiring  the  lessor's  titles  on  payment  of  the 
remainder  of  the  purchase  money ;  and  the  declaration  stated  m 
the  first  count,  ^at  the  plaintifis  gave  the  defendant  possession 
according  to  the  conditions,  and  were  also  ready  and  willing  to 
give  him  proper  conveyances  and  assignments  of  the  leases  of 


(a)  Farebrother  ▼.  SImiiioiit,  5  B.  sad 
A.  595. 

(()  Coles  ▼.  Tregodiick,  9  Yea.  tSi. 
Sogd.Yend.  and  P.  91,  (6tb  edit.). 

(c)  PhUtips  ▼.  Fielding,  t  H.  Bl.  1S3, 
and  aee  Duke  of  St.  Albana  ▼•  Shore,  1 


H.  BL  t75,  S60,  and  Lnztbo  v.  Rabin- 
ion,  ]>oiiglM,  6fO« 

(d)  Martin  v.  Smith,  6  Eaat,  5S5. 

(•)  Jones  ▼•  Barkbiy,  Dougl.  684. 
Phfllipi  ▼.  FioMhif ,  %  VL  Bl.  ItS.  8n«d« 
y.  and  P.  SfiO,  (6th  edit.). 
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Vendee. 


and  in  the  second  count,  that  the  plaintiffs  contracted  with  the 
defendant  to  sell,  and  the  defendant  to  purchase  an  estate,  and 
that  on  the  plaintiffs  having  promised  the  defendant  to  convey, 
he  promised  to  accept  the  conveyance,  and  to  pay  the  remainder 
of  the  purchase  moitisy  in  a  reasonable  time,  and  that  although 
the  plamtiff  were  ready  and  willing,  and  offered  to  convey  and 
assign  to  the  defendant,  and  although  a  reasonable  time  had 
elapsed  ibr  accepting  the  conveyance,  yet  that  the  defendant 
would  not  accept  it,  or  pay  the  remainder  of  the  purchase  money, 
it  was  held  on  motion  in  arrest  of  judgment,  that  the  declaration 
was  sufficient  after  verdict,  (a) 

The  plaintiff  may  aver  that  he  tendered  the  draft,  and  tiiat 
the  defendant  discharged  him  from  executing  it ;  or  tiiat  he  ten- 
dered tiie  assignment,  and  that  tiie  defendant  refiised  to  accept 
it  (6) 

It  has  been  usual  to  aver  in  tiie  declaration  by  way  of  induce- 
ment, that  the  plaintiff  was  seised  in  fee,  &c.  at  the  time  of  the 
sale  (c),  but  this  appears  to  be  unnecessary,  for  if  the  purchaser 
has  not  made  an  application  for  the  title  before  the  commence- 
ment of  the  action,  and  no  time  is  fixed  for  con^leting  it^  it  will 
be  sufficient  if  the  vendor  show  a  complete  title  at  the  time  of 
^      the  trial,  (d) 

The  plaintiff  must  be  prepared  to  prove  the  averment  of  his  Eyidemra. 
title  as  stated  in  the  deolaration  (e) ;  and  if  the  purchaser  has 
not  made  an  application  for  the  title  before  the  commencement  of 
the  action,  and  no  time  is  fixed  upon  for  completing  the  contract^ 
it  win  be  sufficient  if  the  deeds  shew  a  good  titie  subsisting  in 
the  plaintiff  at  the  time  of  the  trial.  (/)  The  plaintiff  on  produ- 
ciiig  tlie  title  deeds  will  not  be  compelled  to  prOve  their  execu- 
tion by  calling  the  subscribing  witnesses,  (g)  In  a  later  case,  in- 
deed this  doctrine  was  denied  (h) ;  but  the  former  decision  was 
opt  adv^ted  to,  and  as  that  decision^ is  understood  to  coincide 

(«)  Ferry  v.  WilUamt,  1  B.  Moox^,  C.  184.  • 

498.  8  Taont.  6f .  8.  C.  (e)  S  Pkill.  Evid.  98. 

(6)  See  t  Phill.  EvM.  98.    Jonet  v.        (/)  Thompson  ▼.  Milet,  1  Bip.  N.  P. 

Barklej,  DoQgl.  684.  5  Eatt,  tO«.  C 184. 

(O  HaHia  v.  SmiUi,  6  Bast,  555.        {g)  /M. 
S  Wantw.  91.  (A)  Crosby  v.  Percy,  1  Caiupb.  N.P. 

.  (4)  Thompson  v,  Mile«,  i  Esp.  N.  P.  C.  305. 
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with  the  practice  in  these  cases^  it  can  scarcely  be  comddered  as 
OTerruIed.  (a) 

Under  the  general  issue  the  defendant  may.  show  that  the^con- 
tract  is  absolutely  void  on  account  of  fraud  practised  against  him 
by  the  plaintiff  (6),  as  where  the  plaintiff  has  fraudulently  misre- 
presented the  qui^lity  ox  value  of  the  property,  or  wilfully  misde* 
sdibed  its  locality,  so  as  to  make  it  appear  more  valuable,  (c) 
Where  a  person  is  employed  by  the  plaintiff  at  die  sale,  not  for 
the  purpose  of  preventing  a  sale  at  an  undervalue,  but  to  take 
advantage  of  the  eagerness  of  bidders,  to  screw  up  the  price, 
it  seems  that  this  will  be  deemed  a  fraud.  (iQ 

The  defendant  may  also  shew  a  defect  of  title  in  the  vendor, 
and  on  that  ground  rescmd  the  contract  (e),  as  where  the  vendor 
had  an  interest  in  the  premises  for  a  shorter  term  than  he  con- 
tracted to  sell(/),  or  where. the  premises  are  subject  to  an  in- 
cumbrance, or  annual  payment,  of  which  no  notice  has  been 
given,  (g) 


Vendee  ▼• 
Vendor. 


If  the  vendor  refuses,  or  is  unable  to  complete  his  contract,  die 
purchaser  may  bring  an  action  for  the  non  performance,  declaring 
specially  upon  the  contract,  or  in  case  he  bas  made  a  deposit,  or 
paid  any  part  of  the  purchase  money,  he  may  bring  an  action 
for  money  had  and  received  to  his  use.  In  die  former  action, 
the  plaintiff  will  be  enabled  to  recover  the  deposit,  and  also  in- 
terest, and  any  expenses  to  which  he  may  have  been  put  in  in- 
vestigating die  dde  by  way  of  special  damage;  in  the  latter,  if 
he  dedare  only  for  money  had  and  received,  he  vtiU  recover  the 
deposit  or  purchase  money  only,  and  not  the  expenses  to  which 
he  has  been  put,  or  even  interest  as  it  seems  (A) ;  but  in  neither 
form  of  action  can  he  recover  any  compensation  for  the  fimded 
goodness  of  his  bargain,  where  the  vendor  is  without  ficaud,  in- 


(a)  See  Sogd.  V.  and  P.  tl6,  (6th 
edit.).  2  FfaU.  Efid.  99,  (6th  edit). 

(6)  2  PhUl.  Efid.  99,  (6th  edit.). 

(tf)  Dnke  of  Noriblk  v.  Worthy,  .1 
Campb.  N.  P.  C«  397.  Vemon  ▼.  Keys, 
12  Eest,  687. 

(d)  Smith  ▼.  Clarke,  12  Vet.  Joo.48S. 
Sugd.  v.  and  P.  24,  (6th  edit.).  Howard 
V.  Castie,6T.R.642. 

(0  2  Phill.  Evid.  99,  (6th  edit.). 


(/)  Furrar  ▼•  Nigbtiiigal»  2  IBap.  N. 
P.  C.  699.  Hibbert  ▼.  Sbee,  1  Ounp. 
N.  P.O.  lis. 

(g)  Tamer  ▼.  Beaando*  BfS.Sifd. 
v.  and  P.  252.  Barnwell  v.  Harrit, 
1  T^ODt.  490. 

(h)  Caaafield  t.  Gilbert,  4  £ip.  N J^. 
C.  221.  Walker  r.  Conitable,  l  Bet. 
aiidPaLS06.  Sogd.  Vend,  and  PQKh. 
213,  (6th  edit.).  See  2  Stark.  Et.  791. 
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eapable  of  making  &  tide,  (a)    To  enable  the  plaintiff  to  maintain     Vendee  v. 
an  action  for  money  had  and  received,  the  contract  must  be  dia-       Vendor. 
affinned,  ab  miHo.    If  the  purchaser  has  had  an  occupation  of    ""^""'""^ 
the  premises  under  the  contract,  he  adopts  the  contract,  and 
eamMt  disaffirm  it  afterwards  by  quitting  the  premises,  as  tl^e 
parties  cannot  be  put  into  the  same  situation  in  which  they  before 
stood;  therefore,  an  action  for  money  had  and  received  cannot 
be  maintained,  but  the  plaintiff  must  sue  upon  the  special  agree- 
ment* (i) 

In  order  to  enable  the  purchaser  to  recover  the  deposit  (e),  or 

the  purchase  money  paid  to  the  vendor,  the  plaintiff  must  prove 

the  title  defective,  and  it  will  not  be  enough  to  prove  that  it  has 

been  deemed  by  conveyancers  to  be  insufficient,  (d)    The  vendor 

must  be  prepared  to  make  out  a  good  title  on  the  day  on  which 

the  purchase  is  to  be  completed.     If  he  delivers  an  abstract, 

setting  out  a  defective  title,  the  purchaser  may  object  to  it; 

and  when  the  abstract  is  delivered  by  the  seller,  he  must  be 

able  to  verify  it  by  the  title  deeds  in  his  possession*     Unless  a 

good  title  is  made  out  at  the  day  fixed,  the  plaintiff  witl  be  entitled 

to  teseind  the  contract  and  recover  the  deposit,  {e)    When  the 

property  which  the  plaintiff  had  purchased,  and  on  which  he  had 

peid  the  deposit,  consisted  of  several  parcels  which  were  sold  at 

a  puUio  auction  in  distinct  lots.  Lord  Kenyon  held,  that  as  the 

wendor  had  given  an  abstract  of  the  title  only  to  a  single  lot,  and 

lefiiaed  to  dehver  an  abstract  of  the  rest,  the  purchaser  might 

reaemd  the  whole  contract;  his  lordship  considering  the  purchase 

of  ihe  several  lots  as  having  been  made  with  a  view  to  a  joint 

coneem,  and  that  the  contract,  for  the  convenience  and  interest 

of  the  purchaser,  must  be  understood  to  be  one  entire  contract 

fivr  the  whole.  (/) 

Although  it  b  a  question  upon  which  there  has  been  some  dif- 
ference of  opinion,  yet  it  seems  that  a  court  of  law  will  enter  into 

(my  Fkireaa  t.  Tborufaill,  9  W.  Bl.     N.  P.  170,  4th  edit.    Berry  v.  Yoiinn;, 
IdTB.    BrstlT.EIlis,  MS.  Sngd.  Vend.     2  Esp.  N.  P.  C.  640,  n.     Seaward  v. 


SIS,  (6th  edit.).       ^  Willock,  5  Eaut,  198.   Sugd.  Vend,  and 

(*>  Hoot  ▼.  Silk,  5  East,  449.  Porch.  353,  6th  edit. 


<#>  A  defMik  i*€oiindered  at  a  pay-        (/)  Chambers  v.  Griffith,  l  Esp.N.P. 
»t  in  part  of  the  pnrchase  money.     C.  149,  bat  tee  Emmerton  v.  Heelit, 


V.  aad  P.  40,'  6fli  edit.  9  Tanot.  38.   Jamet  v.  Shore,  1  Stark. 

(S}  Opfieldv.Oilbert,4£tp.N.P«  4ff6.    Poole  ▼.  Shergold,  t.Br.  C  C. 

C.  SM*  118.  Sngd.  Vend,  and  Parch.  S57,  6th 

(#>  Cornitb  ▼.  Rowley,  MS,  Selw.  edit. 
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Assumpsii  on  Sale  of 


Vendee  v. 
Vendot. 


equitable  objections  to  a  title,  and  will  permit  a  purchaser  to  re* 
scind  a  contract  and  recover  his  deposit  on  that  gpround.  (a) 

Where  the  contract  has  been  rescinded  on  account  of  the  de- 
&ult  of  the  vendor,  the  purchaser  may  recover  the  deposit  with 
interest,  and  the  expenses  of  investigating  the  tide  as  special 
damage,  (b)  If  the  residue  of  the  purchase  money  has  been 
lying  ready  without  any  interest  being  made  of  it,  the  plaintiff 
is  also  entitled  to  interest  on  that  sum.  (c)  However,  if  the  ori- 
ginal contract  be  void,  as  if  it  be  a  parol  agreement  for  the  sale  of 
lands,  the  purchaser,  as  it  seems,  can  only  recover  his  deposit 
in  an  action  for  money  had  and  received,  and  will  not  be  allowed 
interest,  (d)  In  order  to  recover  kiterest,  it  is  necessary  to  de- 
clare on  the  special  contract,  or  to  add  a  specific  count  for  inter- 
est, since  interest  cannot  be  recovered  under  a  'count  for  money 
had  and  received,  (e)  Nor  can  the  expenses  of  investigating  the 
title  be  recovered  under  a  count  for  nloney  paid,  but  the  plaintiff 
must  declare  specially.  {/)  A  purchaser  is  not  entitled  to  recover 
a  compensation  for  the  fancied  goodness  of  his  bargain,  where 
the  vendor  \b,  without  fraud,  incapable  of  making  a  tide.(jf) 

The  pkuntiff  will  be  compelled  to  give  the  defendant  a  particu- 
lar of  every  matter  of  fact,  which  he  intends  to  rely  upon  at  the 
trial,  as  having  been  a  cause  of  his  not  being  able  to  complete  the 
purchase,  but  he  is  not  bound  to  state  in  his  particular,  any  ob- 
jections in  point  of  law,  arising  upon  the  abstract  (A),  but  if  a 
particular  has  not  been  given,  the  plaintiff  will  be  at  Uberty  to 
prove  any  ground  for  rescinding  the  contract,  (t) 

A  payment  of  the  deposit  to  the  agent  of  the  vendor  is  in  law 


(a)  Maberley  v.  Robini,  6  Taont.  6t5. 
Elliott  V.  Edwards,  S  Bof.  and  Pnl.  181. 
Sogd.  v.  and  P.  S19,  6th  edit.  But 
•ee  Alpan  v.  Watkins,  8  T.  R.  516. 
Romilly  t.  Jamei,  i  Marsb.  600,  f 
Phill.  Ef  id.  101,  6th  edit.  See  also  R. 
▼.  Inbab.  oC  Toddiogton,  1  B.  and  A. 
560. 

(6)  Richards  ▼.  Barton,  1  Esp.  N.  P. 
C.  S68.  Tamer  v.  Beanrain,  M8.  Sngd. 
V.  and  P.  «14  Farqnhar  v.  Farley,  7 
Taunt.  692 ;  but  see  Wild  ▼.  Forte,  4 
Taunt.  S4i.  Sugd.  Vend,  and  Porch. 
488,  6tb  edit. 

(c)  Siigd.  Vend,  and  Purch.  488,  6th 
•dit. 


(d)  Walker  ▼.  Constable,  1  Bos.  and 
Pnl.  306.  Sttgd.  Vend,  and  Pardi.  214, 
6th  edit. 

(e)  Walker  v.  Constable,  uH  sap. 
Tappenden  v.  Randall,  t  Bos.  and  Pnl. 
47S.  Marshall  v.  Poole,.  IS  EMt,  100. 
And  see  Slack  v.  Lowell,  S  Tfeont.  157. 

(/)  Camfield  v.  Gilbert,  4  Esp.  N.P. 
C.  221. 

(g)  Bratt  ▼.  Ellis,  MS.  Sogd.  V.  and 
P.  213,  6th  edit  FInrean  v.  lliorBhill, 
2  Wm.  Bl.  1078. 

(A)  Collett  V.  Thompson,  3  Bos.  and 
Pnl.  246. 

(t)  Squire  v.  Tod,  1  Cunpb.  N.  P. 
C.  295. 
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a  payment  to  the  principal;  and  in  an  action  against  the  latter  for  Vendee  v. 
the  recovery  of  the  money,  it  is  immaterial,  whether  it  has  actu-  ^ 
ally  been  paid  over  to  him  or  not.  (a)  If  the  deposit  has  been 
paid  to  the  auctioneer,  who  has  not  paid  it  over  to  his  principal, 
if  a  good  title  cannot  be  made  out,'  an  action  to  recover  die  de- 
posit may  be  maintained  against  the  auctioneer  (6);  but  it  seems 
that  interest  on  the  deposit  cannot  be  recovered  against  him  un- 
less under  particular  circumstances,  and  at  all  events,  not  before  a 
demand  for  the  repayment  of  the  deposit  has  been  made  upon 
him.  (c)  But  where  an  auctioneer  does  not  disclose  the  name  of 
his  principal,  an  action  will  lie  against  him  for  damages  on  breach 
of  contract,  {d)  Where  the  purchaser  recovers  the  deposit  only 
from  the  auctioneer,  he  may,  in  an  action  against  the  vendor,  re- 
cover interest  on  it,  and  the  expenses  of  investigating  the  title 
under  a  special  declaration,  {e) 

(«)  Duke  of  Norfolk  ▼•  Worthy,  1  C.  Sugd.  V.  aod  P.  487,  6th  edit.  Far« 

Comph.  N.  P.  C  S57.  qahar  v.  Fariey,  7  Tannt.  594. 

(6)  Borroogh  ▼.  Skinner,  5  Borr.  (d)  Hanson  ▼.  Roberdean,  Peake'a 

td99,  and  fee  Edwarda  ▼.  Hodding,  N.  P.  CltO.    See  Simon  ▼•  Motives, 

5THnit815.   lManb.S77,S.C.  SBorr.  19S1.    Owen  ▼.  Ooocby  t  Esp. 

(c)  Lee  V.  Mnnn,  1  B.  lfoore,481.  N.P.C.567. 

B  TMnt.  45.    Holtrs  N.  P.  C.  569.  S.  (c)  Farqnbar  v.  Farley,  7Tknnt  59f. 
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Assumpsit  far  Use  and  Occupation. 

lT*was  formerly  held  that  an  action  of  assumpsit  could  not  be 
maintained  for  rent  arrear  either  before  or  after  the  determination 
of  the  tenui  it  being  a  real  contract,  and  debt,  or  a  distress,  being 
considered  the  proper  remedy,  (a)  But  on  an  express  promise 
to  pay  a  sum  of  money  in  consideration  of  the  occupation  of  die 
premises  an  action  of  assumpsit  lay  at  common  law.  (&) 

At  length  by  statute  11  Geo.  S,  c.  19,  s.  14,  it  was  enacted, 
that  it  shall  and  may  be  lawful  to  and  for  the  landlord  or  land- 
lords, where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  tenements,  or  hereditaments,  held,  or 
occupied  by  the  defendant  or  defendants,  in  an  action  on  the 
case  for  the  use  or  occupation  of  what  was  so  held  or  enjoyed; 
and  if  in  evidence  on  the  trial  of  such  action,  any  parol  denuse, 
or  any  agreement,  (not  being  by  deed)  whereon  a  certain  rent 
was  reserved,  shall  appear,  the  plaintiff  in  such  action,  shall  not, 
therefore,  be  nonsuited,  but  may  make  usie  thereof  as  an  evidence 
of  the  quantum  of  the  damages  (c)  to  be  recovered. 

In  this  action,  the  landlord  who  has  rent  owing  to  him  recovers 
not  the  rent,  but  an  equivalent  for  the  rent  for  the  premises  which 
have  been  held  and  enjoyed  under  the  demise.  The  statute 
meant  to  provide  an  easy  remedy  in  the  simple  case  of  actual 
occupation,  leaving  other  more  complicated  cases  to  tiieir  ordi- 
nary remedy,  (rf) 
Plaintiff 8  tide.  ft  is  not  neccssary  that  the  plaintiff  should  have  the  legal  es- 
""""""""""^  tate  in  order  to  enable  him  to  recover  for  use  and  occupation  (^)» 
since  the  defendant  wiU  not  be  allowed  to  controvert  the  title  of 
him,  by  whose  permission  he  occupied  the  premises.  (/)  But 
unless  the  defendant  came  in  imder  the  plaintiff,  or  has  recog- 
nised his  title,  the  latter  can  only  recover  rent  from  the  time  of 

(a)  Brett  v.  Read,  Sir  W.  Jones,  SS9,  and  Bing.  680. 

Cro.  Car.  343,  S.  C.  1  Rol.  Ab.  7. 1.  J3.  (d)  Per  Eyre,  C.  J.  Naiih  ▼. Tatlock, 

(6)  Johnson  t.  May,    3  Lev.  150.  S  H.  Bl.  SJ3. 

Aeton  ▼.  Symonds,  Sir  W.  Jones,  364.  («)  Hull  ▼•  Vanghan,  6  Price^  157. 

Naisli  V.  Tatiock,  t  H.  Bl.  3^.  (J)  Cooke  ▼.  Loxley,  5  T.  R.  4>  and 

(«)  See  Tomlinson  v.  Day,  2  Brod.  see  pos^. 
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the  legal  estate  being  rested  in  him^  although  he  may  have  had  Plaintiff 's  title. 
the  equitable  estate  long  before,  (a)  The  grantee  of  the  rever-  — • 
Am  may  maintain  an  action  for  use  and  occupation^  tudess  be- 
fore notice  of  the  plaintiff's  title^  the  rent  has  been  paid  to  the 
grantor  (6) ;  and  where  the  reversion  was  granted  to  trustees  in 
tmst  for  A.^  and  the  tenant  had  notice  of  A/s  title,  but  not  of  the 
legal  tide  of  the  trustees;  it  was  held  that  the  latter  might  reco- 
ver, in  assumpsit  for  use  and  occupation,  the  rent  accruing  after 
anch  notice,  although  the  tenant  had  paid  such  rent  to  the  original 
landlord,  (c) 

Where  two  tenants  in  common  join  in  a  lease,  reserving  an  en- 
tire rent,  they  may  join  in  an  action  for  use  and  occupation  to 
recover  the  same  {d)y  and  where  premises  had  been  demised  by 
two  tenants  in  common,  and  the  rent  for  a  time  paid  to  the  agent 
of  both,  but  afterwards  the  tenant  had  notice  to  pay  a  moiety  of 
the  rent  to  each  of  the  two,  and  the  rent  was  so  paid  accordingly, 
and  separate  receipts  given;  it  Was  held  that  it  was  a  question  of 
fiict  for  the  jury  to  say,  whether  it  was  the  intention  of  the  par- 
ties to  enter  into  a  new  contract  of  demise  witb  a  separate  reser- 
vation of  rent  to  each,  (e) 

Where  several  persons  rented  premises  to  be  used  as  a  Jevrish 
synagogue,  the  seats  of  which  were  let  out  by  a  person  appointed 
annuaDy,  who  received  the  rents,  and  applied  them  partly  in  the 
payment  of  the  rent  for  the  premises,  and  partly  for  general  pur- 
poses connected  with  the  Jewish  religion;  it  was  held  that  the 
action  for  the  rent  due  from  the  occupier  of  a  seat  was  rightly 
brought  in  the  names  of  the  lessees,  {f) 

The  defendant  who  has  obtained  possession,  or  holds  under 
the  plaintiff,  will  not  be  permitted  to  impeach  his  title,  or  to  give 
any  matter  in  evidence  which  would  be  sufficient  to  support 
a  plea  of  ml  habuit  in  tenementis.  {g}  Thus,  in  an  action  for  use 
and  occupation  by  an  incumbent  against  a  tenant  of  the  glebe 
lands,  who  had  paid  rent,  it  was  held  that  the  defendant  could 
not  give  evidence  of  a  simoniacal  presentation  of  the  plaintiff  in 

(c)  Cobb  T.  Carpenter,  S  Campb.  5  B.  and  A.  S50. 

N.  P.  C.  IS,  n.  («)  IHd. 

(V)  Birch  ▼.  Wright,  1  T.  R.  578,  (/)  Inwl  v.  Simmoni,  S  Stailc«  N. 

Wsttt  ▼.  Ognell,  Cro.  Jae.  S9t.  P.  C  356. 

(c)  Loaley  v.  HodgiOD,  16  East,  99.  (g)  Syllivan  v.  Stradliog,  t  Wilt.  S15. 

(ji)  Pv  Abbot,  C  J.  Powu  v;  Siiiitb, 
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Plaintiff's  title.  Order  to  avoid  his  tide  (a) ;  but  the  defendant  may  shew  that  the 

plaintifTs  title  has  expired  (6),  though  where  the  defendant  had 

come  in  under  the  plaintiff,  Lord  EUenborough  held  that  it  was 
not  competent  for  him  to  shew  that  the  plaintiff's  title  had'expired, 
unless  he  had,  at  the  time,  solemnly  renounced  the  plaintiff's  title^ 
and  commenced  a  fresh  holding  under  another  person,  (c) 
Where  A.  hired  apartments  by  the  year  from  B.;  and  B.  after- 
wards let  the  entire  house  to  C,  who  sued  A.  for  use  and  occu- 
pation; it  was  held  that  A.  could  not  impeach  C.'s  title.  ((/)  A 
submission  to  a  distress  is  such  an  acknowledgment  of  the  land- 
lord's title,  as  to  preclude  the  tenant  from  afterwards  denying 
it.  (e) 

A  judgment  by  default  in  an  action  for  the  use  and  occupa- 
tion of  a  house  amounts  to  an  admbsion  that  the  defendant  held 
a  house  of  the  plaintiff,  who  need  not  shew  that  it  was  his  Jiouse, 
and  it  Ues  upon  the  defendant  to  prove  that  he  did  not  occupy 
the  particular  house  to  which  the  attention  of  the  jury  has  been 
directed.  (/) 
AVbat  occupa-  The  action  for  use  and  occupation  depends  either  upon  ac- 
tion by  the  de-  tual  Occupation,  or  upon  an  occupation  which  the  defendant 
fcndaot  is  suf-    might  have  had,  if  he  had  not  voluntarily  abstained  from  it.  (g) 

It  is  not  therefore  necessary  that  there  should  have  been  a  per- 
sonal  occupation  of  the  premises  by  the  defendant;  thus  if  A. 
agree  to  let  lands  to  B.,  who  permits  C*  to  occupy  them,  B.  may 
be  sued  in  assumpsit  for  use  and  occupation  (A);  and  where  the 
plaintiff  declared  in  assumpsit,  that  in  consideration  that  he 
would  permit  the  defendant  to  occupy  a  house  for  four  weeks,  at 
ten  guineas  per  week,  the  defendant  undertook  to  pay  the  said 
rent,  the  court  of  King's  Bench  held  that  the  plaintiff  was  en- 
titled to  recover,  though  the  defendant  never  took  possession. 


iicient. 


(a)  Cooke  v.  Loxley,  5  T.  R.  4. 
Brooksby  v.  Watts,  6  Taunt.  SSS. 
Phipps  ▼.  Sciilthorpe,  1  Barn,  and  Aid. 
50. 

(6)  Holmes  v.  JPontin,  Peake,  99. 
Morgan  v.  Ambrose,  Peake*g  Evid.  24f  • 
4  T.  B.  68tf.  Doe  d.  Jacksoo  ▼.  Rams- 
bottoin,  S  M.  and  8.  5 1 6.  Oravenor  ▼. 
Woodhonae,  1  Bingb.  43.  Doe  d.  Pri- 
chttt  ▼.  Mitchell,  1  B.  and  B.  11. 

(c)  Balla  V.  Westwood,  t  Camp.  N. 
P.  C  II.    See  Neave  v.  Moss,  1  Bing. 


360. 

(d)  Rennie  v.  Robinaoo,  t  Bing.  147* 

(«)  Pantoyl  ▼.  Jooes,  3.Campb.  N.P. 
C.  37  J. 

(/)  Davis  V.  Uoldship,  1  Chitty'a  Rep. 
644,  n. 

Or)  Per  Oibbs,  C.  J.  Whitehead  t. 
Clifford,  6  Tannt.  519,  aa  to  the  com* 
mencement  of  the  oocupttionv  see  De- 
Medina  ▼.  Poison,  Holt's  N.  P.  C  47* 

(k)  Boll  ▼.  Sibba,  8T.  R.  3S7. 


\. 
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and  that  the  letting  and  hiring  was  evidence  of  a  promise,  suf- 
ficient to  enable  the  party  to  bring  assumpsit,  (a)  So  the  tenant 
is  answerable  in  this  action  during  the  continuance  of  the  tenancy, 
although  he  has  quitted  possession  in  pursuance  of  a  parol 
licence  from  his  landlord  (&),  and  although  on  his  quitting  pos- 
session the  landlord  put  up  a  bill  in  the  window  for  the  purpose 
of  having  the  premises  let(c);  unless  the  landlord  has  accepted 
another  person  as  tenant,  which  operates  as  a  surrender  of  the 
first  tenant's  tenn(c{),  or  unless  the  landlord  has  himself  determin- 
ed the  occupation,  as  by  accepting  the  key  of  the  house,  (e) 

So  it  was  held,  that  assumpsit  for  use  and  occupation  lay 
against  'a  lessee  upon  his  agreement  to  pay  rent  during  the  te- 
nancy, notwithstanding  his  bankruptcy,  and  the  occupation  of  his 
assignees  during  part  of  the  time  for  which  the  rent  accrued  (/); 
but  where  the  tenant  becomes  bankrupt  in  the  middle  of  a  year, 
and  the  assignees  enter  and  occupy  the  premises  for  the  remain- 
der of  the  year,  assumpsit  for  use  and  occupation  cannot  be 
maintained  against  them,  for  the  bankrupt's  occupation  as  well  as 
their  own,  without  proving  that  the  bankrupt's  occupation  was  at 
their  request,  (g) 

And  in  the  e^ame  manner  a  husband  is  not  liaUe  for  the  occiv- 
pation  of  a  house  by  his  wife  dum  sola,  (h) 

Although  the  premises  are  burnt  down  and  remain  unoccupied 
by  the  tenant,  yet  the  tenancy  still  subsists  and  the  tenailt  is  liable 
in  use  and  occupation  for  the  rent  accruing  subsequently  to  the 
fire,  (t) 

Where  the  premises  are  occupied  for  an  immoral  purpose,  as 
for  purposes  of  prostitution,  with  the  plaintifTs  knowledge,  the 
contract  is  contra  bonos  mores,  and  no  action  is  maintainable,  (k) 


Defendant's 
occupation. 


(c)  Dingly  v.  Angove,  2  Smith,  18. 
CoBotty  ▼.  Baxter,  S  SUrk.  N.  P.  C.  5«7. 

<5)  M oUett ▼.  Brayoe,  S  Campb.  N.P. 
C»  104.  Harding  v.  Grethorn,  1  Esp.  N. 
P.  C.  57.  Harland  v.  Bromley,  t  Stark. 
N.  P.  C.  455.  Ward  v.  Mason,  9  Price, 
f91.  Matthewx  v.  Sawell,  8  Tannt.  S70. 
ThoBton  ▼.  Wilson,  2  Stark.  N.  P.  C. 
379. 

(e)  Redpatb  v.  Roberts,  3  Esp.  N. 
P.  C.  tS5.  Oriffiths  ▼.  Hodges,  l  Car. 
riogton,  N.  P.  C.  4f0. 

(d)  Thomas  ? .  Cook,  2  Bam. and  Aid. 
lit.  Harding  t.  Crethorn,  1  Esp.  N. 
P.  C.  57. 


(e)  Whitehead  v.  Clifford,.  5  Tannt. 
518. 

(/)  Boot  ▼.  Wilson,  8  East,  Sit,  and 
seepMi,  in  <<  Covenant,"  and  stat.  49, 
6.3,  c  121,  s.  19. 

(g)  Nai^h  V.  Tatlock,  2  H.  fil.  319, 
bat  see  Gibson  v.  Coartborpe,  i  Dowl. 
and  Ryl.  205. 

(A)  Richardson  v.  Hall,  1  Brod.  and 
Biog.  50. 

(i)  Baker  v.  Holtpcaffell,  4  Taant. 

45. 

(k)  Crisp  V.  Churchill,  cited  J  Bos. 
&  Pol.  340.  Qirardy  t,  Richardson, 
lEsp.  N.P.  C.  IS. 
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Defendant* E  Whether  a  party  who  enters  upon  and  occupies  piemiaea  ua- 
occupation.  ^er  a  contract  for  sale,  which  ultimately  goes  off,  or  who  eiiteiB 
*'*'~'~"'~  without  any  stipulation  as  to  a  tenancy,  is  liable  in  use  and  occu-' 
pation^  for  the  time  during  which  he  so  occupied,  appears  to  de- 
pend upon  the  particular  circumstances  of  each  case,  the  law 
raising  an  implied  assumpsit,  where  it  is  necessary  to  do  justice 
*  between  the  parties.  In  an  action  for  the  use  and  occupation  of 
a  wharf,  it  appeared  that  the  plaintiffs  had  agreed  to  sell  the 
wharf  to  Ihe  defendant,  stating,  that  the  lease  had  thirteen  years 
to  run.  The  defendant  entered  into  possession,  but  discoTeriDg 
that  the  plaintiffs  had  an  interest  in  the  premises  for  three  years 
only,  refused  to  complete  the  contract*  The  defendant's  occa* 
pation  had  not  been  beneficial,  but  on  the  contrary  he  had  in- 
curred great  expense.  Lord  Kenyon  held,  that  in  order  to 
maintain  an  action  for  use  and  occupation,  it  must  appear,  that 
the  occupation  had  been  beneficial,  and  accordingly  nonsuited 
the  plaintiff,  (a)  Where  a  purchaser  took  possessicm  of  pre- 
mises under  a  contract  of  sale,  having  paid  the  whole  qf  ihe 
purchase  money ^  and  on  the  failure  of  the  vendor  to  make  out  a 
good  title,  recovered  from  him  the  whole  of  the  purchase- 
money  and  the  expenses  of  investigating  the  tide,  and  the 
vendor  sued  him  for  use  and  occupation  for  the  time  during 
which  he  had  been  in  possession  of  the  premises,  it  was  held 
by  Mansfield,  C.  J.  that  the  plaintiff  was  not  entitled  to  recover^ 
on  the  ground  that  during.all  the  defendant's  occupation  of  the 
premises,  the  plaintiff  bad  been  in  the  possession  of  the  purchase** 
money,  of  which  he  had  made,  or  mighthave  made,  interest; 
and  he  accordingly  directed  a  nonsuit,  which  the  court  of  Com- 
mon Pleas  afterwards  confirmed,  although  the  jury  found  that 
the  valoe  of  the  premises  during  the  occupation  by  the  defendant 
exceeded  the  interest  of  the  purchase  money.  (6)  But  where 
the  defendant  contracted  to  sell  the  premises  to  another,  who 
thereupon  sold  a  part  of  the  property  so  contracted  for,  by 
auction,  to  the  plaintiff,  and  the  plaintiff  got  possession,  and 
the  defendant  afterwards  refused  to  perform  his  contract,  which 
occasioned  a  suit  in  equity  by  the  first  purchaser  against  the  de- 
fendant for  a  specific  performance,  pending  which,  the  defendant 
obtained  possession  of  the  premises  from  the  plaintiff  on  a  de^ 


(a)  Hearn  v.Tomlin,  Peake's  N.P.     143*  6  Price,  169.  Bat  the  vendee 
C.  192.  6  Piice,  169.  entitled  to  recover  the  iotereit.    See 

(6)  Kirtland  y.  Poiinsett,  2  Taunt,     ante^  p.  40t. 
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maud  to  be  restored  to  them^  as  owner/  to  which  the  plaintiff  Defi^ndant's 
consented,  under  a  belief  that  the  defendant  had  succeeded  in  occ«p»tioa. 
the  suit  in  equity,  but  afterwards  that  suit  was  determined  in  ~ 

fiivour  of  the  first  purchaser,  to  whom  a  conveyance  was  made  by 
the  defendant,  it  was  held  by  the  Court  of  Exchequer,  that  the 
pkiiitifl^  under  these  circumstances,  was  entitled  to  recover  agwist 
the  defendant,  in  use  and  occupation,  for  the  time  during  which 
the  defendant  had  occupied  the  premises,  though  he  was  himself 
at  that  time  the  legal  owner,  (a)  In  the  following  case,  however, 
the  circumstances  were  such  that  Abbot,  C.  J.  held  that  no  con- 
tract could  be  implied. 

In  April,  1817,  the  plaintiff  agreed  with  the  proprietor  of  a 
house  to  purchase  the  lease,  and  accordingly  paid  part  of  the 
purchase  money,  and  gave  bills  for  the  rest.    In  the  same  month 
Mrs.  Musters,  the  plaintiff's  mistress,  took  possession  of  the 
house  with  his  permission,  and  had  resided  there  ever  since. 
The  plaintiff  having  gone  abroad,  returned  in  October,  and  found 
Mrs.  Musters  living  in  the  house  with  the  defendant,  to  whom 
she  was  married  about  Christmas  following.    At  an  interview  be- 
tween the  plaintiff  and  Mrs.  Musters,  the  latter  agreed  to  take 
up  the  biQs  for  the  remainder  of  the  purchase  money,  and  the 
plaintiff  gave  directions  that  the  house  should  be  conveyed  to 
her.     Mrs.  Musters  did  not  take  up  the  bills,  and  the  defendant 
had  remained  in  possession  of  the  house  since  Christmas,  1817- 
No  notice  to  pay  rent  to  the  plaintiff  was  proved.    Abbott,  C.J. 
said,  that  it  did  not  appear  that  there  was  any  pontract  expresd 
or  implied  to  pay  rent  for  the  house,  and  under  the  circumstances 
it  was  impossible  to  say,  whether  the  contract  was  to  pay  rent, 
or  to  pay  for  the  house.    If  a  communication  had  been  made  to 
the  defendant  that  the  plaintiff  insisted  upon  the  payment  of  rent, 
and  he  had  afterwards  remained  in  the  house,  it  might  possibly 
have  been  inferred  that  he  intended  to  pay  the  rent.    As  the  case 
stood,  however,  there  was  nothing  from  which  any  contract 
could  be  inferred  to  pay  rent,  for  a  year,  month,  week,  or  any 
other  period,  {b)   Where  the  defendant  has  been  let  into  posses- 
sion of  premises  under  an  agreement  for  a  lease  not  operating  as 
a  lease,  the  proper  remedy  is  by  an  action  for  use  and  occupa- 
tion (c),  and  a  distress  cannot  be  maintained,  {d) 

{«)  Boll  ▼.  Vtagban,  6  Price,  157.  5  Barn  and  Aid.  326.     Hamertop  v. 

(6)  Keating  ▼.  Bnlkely,.  S    Stark.  Stead,  3  B.  &  C»  482. 

N.  P.  C.  419.  (d)  IM. 
(c)  Ptf  Bayley,  J.  Dnnk  v.  Hnnter, 
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Defendant's 
occupatiott. 


When  the  occu- 
pation U  de- 
termined. 


Where  A.,  without  title,  gave  possession  of  a  house  to  B.|  and 
C.  the  owner,  brought  assumpsit  for  use  and  occupation.  Lord 
Hardwicke  held  the  action  not  maintainable  by  him;  because  B. 
had  not  received  his  possession  from  C,  nor  in  any  wise  occupied 
imder  him.  (a) 

It  has  been  already  stated,  that  where  the  landlord  accepts 
another  person  as  tenant^such  acceptance  operates  as  a  sur- 
render in  law  of  the  first  tenant's  term,  who  cannot  be  sued  in  an 
action  for  use  and  occupation,  for  rent  subsequentiy  accruing  (i). 
So  if  the  landlord  in  the  middle  of  a  quarter  accepts  from  the 
tenant  the  key  of  the  house  demised,  under  a  parol  agreement, 
that  upon  his  giving  up  possession  the  rent  shall  cease,  and  the 
tenant  quits  the  premises  accordingly ;  no  action  for  use  and  oc- 
cupation lies  for  the  time  subsequent  to  the  landlord's  acceptance 
of  the  key  (c),  but  evidence  that  the  keys  of  the  premises  were 
delivered  by  an  agent  of  the  defendant  to  a  servant  at  the  plain- 
tiff's house,  and  that  the  plaintiff  subsequentiy  declared,  that 
the  keys  had  been  lost  or  mislaid,  is  not  sufficient  to  prove  the 
occupation  determined  (of). 

The  occupation  may  also  be  determined  by  the  act  of  the  les- 
sor alone,  as  by  eviction.  Thus,  where  premises  are  let  at  an  entire 
rent,  an  eviction  from  part,  if  the  tenant  gives  up  possession  of 
the  residue,  is  a  complete  defence  in  an  action  for  use  and  oc- 
cupation {e).  But  if  the  tenant  after  eviction  continues  in  pos- 
session of  the  residue,  he  may,  it  is  said,  be  liable  on  a  quantum 
^neruit.  (/)  Where  A.  the  plaintiff  let  lands  to  B.,  who  underlet 
to  C.  and  others,  and  A.  gave  notice  to  C.  and  the  other  un- 
dertenants to  quit,  and  C.  quitted  accordingly,  and  the  lands 
before  occupied  by  him,  remained  unoccupied  for  a  year,  and 
were  then  again  let  by  B. ;  Lord  EUenborough  was  of  opinion 
that  A.  was  guilty  of  an  eviction  as  to  the  premises  occupied  by 
C,  and  suggested  that  an  eviction  might  have  been  pleaded  as  to 
the  whole  demand,  and  the  plaintiff  was  accordingly  nonsuited  (g). 


(a)  Cited  in  Richards  ▼•  Holditch, 

Say.  19. 

(fr)  Cook  V.  Thomas,  S  Barn.  &  Aid. 
119.  Aniej  p.  407 ;  and  see  Hamerton  ▼. 
Stead,  S  B.  6c  C.  478.  Stone  ▼•  Whit- 
ing, 3  Stark.  N.  P.  C.  2S5. 

(c)  Whitehead  ▼.  Oifford,  5  TMint, 

518. 

(d)  Harland  ▼.  Bromley,  1    Stark. 

455. 


(«)  Smith  ▼.  Raleigh,  $  Campb.  N. 
P.  C.  513,  see  Oriffitht  v.  Hodges^  1 
CarringtOD,  N.  P.  C.  4f0. 
(/)  Stokes  v.  Cooper,  cited  3  Campb. 
N.  P.  C  514,  (note)  see  TondinsoD  v. 
Day,  f  Brod.  &  Biog.  681 . 5  B.  Moore, 
565,  S.  C. 

(g)  Bnm  V.  Phelps,  l  Stark.  N.  P. 
C.94. 
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.    If  the  landlord  treats  the  tenant  as  a  trespasser,  he  cannot  af-     Defendant's 
terwards  charge  him  in  an  action  for  use  and  occupation.    Thus,     occupation* 
where  he  has  recovered  in  ejectment,  he  may  sue  for  the  rent  accru-    — — r- 
ing  before  the  day  of  the  demise  in  the  ejectment,  but  not  for 
rent  accruing  subsequently  to  that  time  (a).  It  has  however  been 
ruled  by  Lord  Ellenborough,  that  the  fact  of  the  plaintiff  Aartu^ 
brought  an  ejectment  for  the  same  premises,  is  no  bar  to  an  ac- 
tion for  use  and  occupation,  but  only  matter  of  special  applica- 
tion to  the  court  (A). 

Where  the  demise  is  by  deed,  an  action  of  assumpsit  for  use  where  the  de- 
and  occupation  by  force  of  the  statute,  will  not  lie.    But  where  mise  is  bydeed. 
the  defendant  entered  upon  the  premises  by  virtue  of  an  agree- 
ment under  seal  for  a  lease,  not  operating  as  a  lease.  Lord  Ken- 
yon  ruled,  that  the  action  was  maintainable  (c). 


The  form  of  the  declaration  in  assumpsit  for  use  and  occupa-  Dedaration. 
tion  is  very  general.  The  plaintiff  need  not  state  the  local  situ- 
ation  of  the  premises  (J),  but  if  they  are  described  as  situate  in 
a  wrong  parish,  it  is  a  fatal  variance  {e)\  however,  where  the  pre- 
mises were  stated  to  be  situate  in  the  parish  of  luambeth,  and  the 
real  name  of  the  parish  was  St.  Mary  Lambeth^  though  it  was 
commonly  known  by  the  name  of  Lambeth^  the  court  of  Com- 
mon Pleas  held  the  variance  to  be  immaterial  (/)• 

The  plaintiff  must  state  with  correctness  by  whose  permission 
the  defendant  occupied.  Thus,  in  an  action  by  the  Dean  and 
Chapter  of  Rochester,  .where  the  name  of  the  present  Dean  was 
mentioned  at  the  beginning  of  the  declaration,  and  it  was  after- 
wards laid,  that  the  occupation  was,  '^  by  the  permission  of  the 
said  Dean  and  Chapter,*'  and  it  appeared  in  evidence,  that  the 
defendant  had  only  occupied  in  the  time,  and  by  the  permission 
of  a  former  dean,  the  plaintiff  was  nonsuited  by  Lord  Ellenbo- 
rough, and  on  a  motion  to  set  aside  the  nonsuit,  the  court  of 
King's  Bench  being  equally  divided,  the  nonsuit  stood  {g).   And 

r«)  Birch  f .  Wright,  l  T.  R.  378.  {e)  Wilson  v.  Clark,  1  Esp.  N.  P.  C. 

ijb)  Cohb  T.  Carpenter,  9  Campb.  N.  27S.  Oaest  f .  Caumont,  S  Camp.  N.  P. 

P.  C.  15,  (note).  C.  S35. 

(e)  Elliott  T.  Rogers,  4  Eip.  N.  P.  C.  (/)  Kirtland  ? .  Ponnsett,  1  Tannt. 

59.  57t).  Goodtitle  v.  Walter,  4  Tannt.  GT^. 

id)  King  T.  Fraaer,  6  East,  S48.  Eg-  (g)  Dean  &  Chapter  of  Rochester 

ler  w.  M arsden,  5  Tannt.  95,  in  Debt.  t.  Pierce,   1  Campb.  N.  P.  C.  468. 
Kirtland  ?.  Ponnsett,  1  Tannt.  571. 
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Dedaratioiu    SO  wheie  the  premises  have  been  held  by  the  suffeianceand  per- 
■■■    mission  of  two  persons,  one  of  whom  is.  dead,  die  pkdntiff  niast 
not  allege  that  they  have  been  held  by  hu  sufferance  and  per- 
mission only  (a). 


Plea. 


General  iaiiie* 


Statateof  limi- 
tatioof. 


ZVt2 


Evidence. 

Tide  of  the 
plaintiff. 


Defendant's 
occupation. 


The  defendant  under  the  general  issue  may  give  evidence  of 
facts  amounting  to  an  eviction  (6) ;  and  if  he  is  executor^  and  is 
sued  as  assignee  of  the  term,  he  may  give  in  evidence,  that  the 
land  is  of  less  value  than  the  rent  (c). 

The  statute  of  limitations  is  a  good  defence  in  an  action  for  use 
and  occupation,  against  a  person  who  has  been  tenant  firom  year 
to  year,  but  who  has  not  within  the  last  six  years  occupied  the 
premises,  paid  rent,  or  done  any  act  from  which  a  tenani^  can 
be  inferred,  although  the  tenancy  has  not  been  determined  by  a 
notice  to  quit  (cf). 

The  defendant  will  not  be  allowed  to  impeach  the  title  of  the 
plaintiffby  whose  permission  he  occupied  the  premises.  Theie- 
fore  a  plea  of  nU  habuU  in  tenementis  cannot  be  pleaded  even 
where  the  declaration  does  hot  state  the  p)remises  to  belong  to  the 
plaintifl^  if  it  is  alleged,  that  the]  defendant  occupied  by  the  pear- 
mission  of  the  plaintiff  («)• 


The  plaintiff  must  prove  that  the  defendant  occupied  the  pre- 
mises by  his  permission.  This  may  be  done  by  the  production 
of  the  lease  or  agreement,  if  there  should  be  one,  and  by  prov- 
ing it  in  the  usual  manner,  by  calling  the  attesting  witness,  or  if 
there  be  no  attesting  witness,  by  giving  evidence  of  the  hand- 
writing of  the  party.  If  there  be  no  lease  or  agreement,  the  fiict 
of  the  defendant  having  occupied  by  the  permission  of  the  plain- 
tiff) may  be  proved  by  giving  in  evidence  any  of  those  circum- 
stances whidi  are  sufficient  to  constitute  a  good  tide  to  sue  in 
this  species  of  action  (/),  as  that,  the  defendant  has  paid  rent  to 
the  plaintiff,  or  has  submitted  to  a  distress  by  him. 

It  is  prim&  facie  suffident  for  the  plaintiff  to  shew  an  oocu- 


(a)  Iirtel  t.  Simmona,  t  Starts.  N. 
P.  C.  S56,  and  see  Jell  t.  Dongas,  4 
Barn.  &  Aid.  374. 

(6)  Burn  ▼.  tlielps,  1  Stark.  N.  P.  C. 
94. 

(c)  Remnant  t.  Bremridge,  t  B. 
Moore,  94, 8  Taunt.  .191,  S.  C 1  Sanod. 


1  a.  (n.)  (5th  edit.) 

(d)  Leigh  v.  llioniten,!  Bam.  &  AM. 
6S5. 

(s)  Ricfaarda  v.  Holditch,  cited  is 
Lewis  V.  Walls,  Say.  IS.  1  Wils.  314, 
S.C. 

(/)  See  ante,  p.  405. 
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pation  of  the  premises  by  the  defencUmt,  and  the  continuance  of     Evidence. 
the  tenancy  will  be  presumed  until  tfie  contrary  appear  (a).  The     — -*— 
mode  in  which  the  occupation  may  be  determined  has  been  al- 
ready stated  (6).  In  an  action  for  use  and  occupation,  charging  the 
defendant,  who  was  administrator  of  the  original  lessee,  as  assignee, 
for  rent  due  after  the  testator's  death,  it  was  held,  that  although 
the  defendant  had  taken  possession,  yet  having  proved  that  the 
premises  had  been  productive  of  no  profit  to  him,  and  that  eight 
months  after  the  death  of  the  intestate,  he  had  offered  to  sur-    ' 
reoder  them  to  the  plaintiflT,  such  proof  constituted  a  good  de- 
fence to  the  action  {c). 

If  the  local  situation  of  the  premises  has  been  described,  the  Situatioii  of  pre- 
proof  must  correspond  with  that  description  (cf ).  ™i>«s. 

The  statute  11  Geo.  ft,  c.  19,  s.  14,  enacts,  that  where  any  Damages. 
agreement  (not  bdng  by  deed)  whereon  a  certain  rent  was  re> 
served  shall  appear,  the  plaintifir  shall  not  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages 
to  be  recovered.  But  where  A.  took  afarm under  an  agreement, 
which  he  never  signed,  and  the  material  terms  of  which  his  lessor 
fiuled  to  fulfil,  it  was  held  that  the  jury  might  ascertain  the  var 
lue  of  the  land  withoutregardii^^iheamount  of  rent  reserved  by 
the  agreement  (e). 

If  it  appears  that  the  defendant  held  under  a  written  agreement, 
which  for  want  of  a  stamp  cannot  be  received  in  evidence,  the 
plaintifF  wiD  not  be  allowed  to  go  into  general  evidence :  for  the 
agreenient  is  the  best  evidence  of  the  nature  of  tbe  occupation  (/X 
but  where  parol  evidence  is  offered  to  prove  a  tenancy,  it^is  not  a 
valid  objection  that  there  is  some  written  agreement  relative  to 
the  holding,  unless  it  should  appear  that  the  agreement  was  be- 
tween the  parties  as  landlord  and  tenant,  and  that  it  continued 
in  force  to  the  very  time  to  which  the  parol  evidence  applies  (g). 

(«)  Hailaad  ? •  Broal^,  1  Stark.  N.  (e)  TomliiHon  v.  Day,  S  Brod.  k  Blog. 

P.  C  455.  Ward?.  Mimd,  9  Price, t91.  6S0.  5  B.  Mooi«,  558,  S.  C  aad  m« 

As  Co  evideiice  of  tenaDcy  ace  Towns-  Dmik  ▼.  Hunter,  5  Bam.  &  AM.  SS6. 

cad  ▼.  DiTis,  Forrest,  IfO.  (/)  Brewer  t«  Palner,  3  Etp.  N.  P. 

(5)  AmU,  p.  410.  C.  SIS.  Itansbottom  v.  Mortley^  S  M 

(O  Reomaot   t.   Bremridge,   SB.  &  S.  445. 1  PhiU.  Efid.  486.  (Sth  edit.) 

Koor?,  94.  a  Taunt.  191,  S«  C.  (f )  Doc  d.  Wood  ?.  Morrii,  IS  East, 

(d)  Sec  mUe,  p.  411.  S37,  t  PhilL  Evid.  104.  (6tb  edit.) 
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Covenant 


Gonstmctioii  of  A  CovBNANT  is  to  be  expounded  with  a  regard  to  its  context, 
coyenantsinge-  and  sucli  exposition  must  be  upon  the  whole  instrument  ea:  cmte- 


neral. 


Express  or  im- 
plied. 


et  eansequeniibuSf  and  according  to  the  reasonable 
sense  and  construction  of  the  words  (a).  The  words  of  a  ooye- 
nant  must  be  taken  most  strongly  against  the  eoyenantor  (b),  a 
mode  of  interpretation  which  must  be  qualified  by  a  due  regard 
to  the  intention  of  the  parties,  as  collected  from  the  whole  con- 
text of  the  instrument  (c) .  It  is  immaterial  in  what  part  of  a 
deed  any  particular  covenant  i3  inserted,  for  in  construing  it, 
the  whole  deed  must  be  taken  into  consideration,  in  order  to  dis- 
cover the  meaning  of  the  parties  (cf).  In  the  construction  of  a 
covenant  the  acts  of  the  parties,  or  their  interpretation  of  the  in- 
strument, are  not  to  be  considered.  In  one  case  indeed,  where 
it  was  doubted,  whether  a  covenant  for  renewal  extended  to 
a  perpetual  renewal,  and  the  parties  had  renewed  four  times 
successively,  the  court  of  Eang's  Bench  held  that  the  legal  effect 
was  a  perpetual  renewal,  on  the  ground  that  the  parties  them- 
selves had  by  their  own  acts  put  a  construction  on  the  covenant 
and  that  the  court  could  not  say  the  contrary  (e).  But  this  ease 
has  been  frequently  disapproved  of,  and  a  diflferent  rule  is  now 
estabUshed  ( /). 

The  word  ''  demise'*  or  "  grant"  in  a  lease  for  years,  contains 
an  implied  covenant  for  quiet  enjoyment  during  the  tenn(g). 
Whether  the  words  yielding  and  paying  in  a  lease,  ccHistitute 


(a)  Per  Ld.  Ellenborongb,  C.  J.  IggDl- 
den  T.  May,  7  East,  £41.  Trenchard  ?• 
Ho  skins,  Winch,  99.  Barton  t.  Fitige- 
rald,  15  East,  541.  Nind  t.  Marshall,  1 
Brod.  &  Bing.  Sf  6. 

(()  Per  Mansfield,  C.  J.  Flint  t. 
Brandon,  1  Bos.  &  PoK  N.  R.  78.  Shep. 
Touch.  166. 

(c)  Per  Ld.  Eldon,  C.  J.  Browning 
T.  Wright,  S  Bos.  and  Pal.  2S. 

(d)  Per  Bnller,  J.  Duke  of  Northum- 
berland V.  Ward  Errington,  5  T.  R.  5t6. 
Kingston  ▼.  Preston,  cited  in  Jones  v. 


Barkley,  Dougl.  684.  1  Sannd.  60,  a, 
(notes). 

(s)  Cooke  T.  Booth,  Cowp.  819. 

(/)  Baynham  ?.  Guy's  Hospital,  3 
Yes.  498.  Eaton  v.  I^od,  5  Vea.  694. 
Moore  ▼.Foley,  6  Yes.  SS8,  Iggaldeov. 
May,  9  Yes.  S3S.  2  Bos.  and  Pnl.  N.  R. 
482,  S.  C.  Clifton  ? .  Wahnsley,  5  T. 
R.  566.  1  Phill.  Evid.  528.  (6th  edit.) 

(g)  Nokes'8  case,  4  Rep.  80,  b.  Com. 
Pfg.CoT.  (A.  4).  Shep.  Touch.  160.  See 
ande^  p.  259 ;  and  Hob.  4,  as  to  the  war- 
ranty arising  on  the  word  d«rft. 
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an  eipress  or  nnpUed  covenant,  for  the  payment  of  the  rent,  ap-  Comtniction  of 
pears  not  to  be  setded  (a).  covenants  for 

title. 

In  the  construction  of  covenants  for  tide,  a  question  frequently  Effect  of  re- 
ariaes  on  the  effect  of  restrictive  words,  as  afiecting  other  words  stnctive  words. 
in  the  same  covenant,  or  in  other  covenants.    The  cases  on  this 
subject,  which  are  very  numerous,  will  be  considered  under  the 
following  heads.    1.  Where  general  words  are  restrained  by   * 
subsequent  qualified  words  in  the  same  covenant.    2.  Where 
general  words  are  nai  so  restrained.    8.  Where  a  general  co- 
voiant  is  restrained  by  qualified  words  in  another  covenant. 
4.  Where  a  general  covenant  is  not  restrained  by  qualified 
words  in  another  covenant. 

In  the  early  case  of  Broughton  v.  Conway,  7  EI]z.(6),  where  i.  where  gene- 
the  defendant  covenanted  **  that  he  had  not  made  any  former  rai  words  are  re- 
grant,  &c.  whereby  that  grant  might  be  in  any  manner  impaired,  s^nined  by 
&c.,  Ind  that  the  assignee,  &c.  might  quietly  enjoy  without  ^"^"^  '^'''^ 
impediment  by  him  or  by  any  other  person,"  it  was  held,  that  ^^ 
die  words,  **  but  that,"  depended  on  the  precedent  matter,  and 
were  no  new  matter  or  sentence,  so  that  the  covenantor  was  held 
to  have  covenanted  only  against  his  own  acts.     Again,  in  the 
case  of  Poles  v.  Jervies,  40  Eliz.  (e),  where  tenant  jpur  autre  vie 
leased  for  twenty-one  years,  and  covenanted  that  he  had  not 
done  any  act,  but  that  the  lessee  should  or  might  enjoy  it  during 
the  years,  it  was  held,  that  "  but,"  referred  the  words  subsequent 
to  the  words  precedent.   So  where  Lord  Rich  covenanted,  diat 
certain  lands  were  of  the  value  of  1,000/.  and  so  should  con- 
tinue notwithstanding  any  act  done,  or  to  be  done  by  him,  it  was 
adjudged,  that  the  covenant  was  not  broken,  unless  some  act 
done  by  him  were  the  cause  of  the  breach,  (d) 

Where  there  was  a  covenant  for  quiet  enjoyment  during  a 
term^  without  the  lawful  let,  &c.  of  J.  M.  his  executors,  &c.,  or  any 


(«)  That  the  words  make  an  eipress 
eerenant,  see  Helier  v.  Casbard,  1  Sid. 
S66,  nMm.  Newton  t.  Osbom,  Sty.  387. 
Porter  ▼.  Swetnam,  Sty.  406, 431,  and 
aee  1  Rol.  Ab.  319,  1.  f6.  That  the 
worda  Bake  ooly  an  implied  covenant, 
"aee  l  Sid.  447,  nola.  Com.  Dig.  cove- 
■ant.  (A.  4.)  1  Saond.  841,  b,  Cnote) 
Sth  edit.  Harper  T.  Bnrgh,  S  Lef.'S06. 
Procter  ▼.  Johnson,   S  Brown!.   S19. 


Webb  f .  Rassel,  3  T.  R.  40f .  See  al- 
so Dyer,  57,  a.  6  Vin.  Ab.  379.  Wad- 
ham  T.  Marlowe,  l  H.  Bl.  438. 

(b)  Dyer,  ftiO,  a.  Moor,  58,  S.  C. 
and  see  Sogd.  Vend,  and  Pnrch.  557, 
6th  edit.  Nbid  t.  MUnhaD,  1  Brod. 
and  Bing.  340. 

(c)  Dyer,  240,  a.  margin. 

(d)  Rich  V.  Rich,  17  Elis.  Cro.  Elii. 
43. 
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CoDftnictiMi  fd  cf  thenii  or  atty  odier  penon  or  persons  whomsoever,  hanqg,  oi 
coTMMnte  for  lawfully  claiming,  any  estate,  &c.,  in  the  premises ;  and  thai  fiee 
^^  and  clear,  and  freely  and  clearly  discharged,  or  otherwise  by  the 
sAid  J.  M.  his  heirs,  &c.,  defended,  &c.,  from  all  former  gifb 
made  or  suffered  by  J.  M.,  or  by  their,  or  either  of  their  acts, 
&c. ;  and  this  covenant  was  preceded  by  a  covenant,  that  the 
lease  was  a  good  lease  nohvithtiemding  any  act  cf  J*  3f.,  and 
followed  by  a  covenant  for  further  assurance  by  J.  M.  his  execu- 
tors, &c.,  and  all  persons  whomsoever  daiming,  during  the  resi- 
due of  the  term,  any  estate  in  the  premises  under  kirn  or  them; 
it  was  held,  (Park,  J.  diuentUnte),  that  the  covenant  for  quiet 
enjoyment  extended  only  against  the  acts  of  the  covenantor, 
and  those  claiming  under  him,  and  not  against  die  acts  of  all  die 
world.  Richardson,  J.  and  Burrough,  J.  considered  the  quali- 
fying words  as  part  of  the  covenant  for  quiet  enjoyment*  (a) 

The  plaintiflP  declared  in  covenant,  that  the  defendant  bar- 
neral  wor^^  gained  and  sold  to  him  certain  lands,  which  he  had  purchased 
not  reftrained  of  Woolaston,  &c.,  and  Covenanted,  that  he  was  seised  of  agood 
by  qualified  estate  in  fee  according  to  the  indenture  made  to  him  by  WooU 
wordiin  the  cuton^  %€.  Breach,  that  he  was  not  seised  of  a  good  estate  in 
•tme  cDvenut   ^     rj^^ie  defendant  pleaded,  that  he  was  seised  of  as  good  an 

estate  as  Woolaston,  &c.  conveyed  to  him ;  to  this  the  plaintiff 
demurred,  and  judgment  was  gphren  for  him,  because  the  cove- 
nant was  absolute,  that  the  defendant  was  seised  of  a  go<id 
estate  in  fee,  and  the  reference  to  the  conveyance  by  Woolaston, 
&c,  only  served  to  denote  the  Umitation  and  quanOiy  of  estate^ 
not  the  defeasibiEty  or  indefeasibility.  (i) 

s.  Where  a  ge-  Where  a  man  demised  and  granted  a  house  for  a  term  of 
neial  covenant  jiears,  and  Covenanted,  that  the  lessee  should  enjoy  the  same 
ia  rastrained  by  dluing  the  term,  fffithout  eviction  by  the  lessor^  or  any  cUnming 
qualified  woids  mnj^  ^ j^^  the  court  held,  that  the  latter  spedal  covenant  qua- 
lified the  generality  of  the  covenant  in  law,  raised  by  implication 
firom  the  words  demised  anigranied.  (c)    According  to  Croke's 

(a)  Nind  ▼.  Maiyhall,  59  Geo.  S.    1  (h)  Cooke  t.  Fonnds,  13  Gir,  S.    1 

Bfod.  and  Biof.  319.    Hie  case  of  Lot.  40 ;  and  tee  Noble  t.  King^  l  H. 

BrowniDg  t.  Wright,  t  Boa.  and  PoL  Bl.  34. 

13,  potiy  might,  perbaps,  be  claised  on-  (e)  Nokea'a  caae,  41  Elia.    4  Rep. 

der  this  head.   See  also  HonfiOl  t.  Tes-  80,  b.    Cro.  EUs.  €7^  S.  C.    Merrily 

tar,  1  B.  Moore,  89.  ▼•  Fhune,  4  Tiont.  3S9. 


nant. 
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title. 


report  of  this  case^  Po^ham,  C.  J.  alone  inclined  to  this  opinion^  Construction  of 
the  rest  of  the  court  not  delivering  any  opinion  upon  the  qucs-  covexumts  for 
tion,  and  judgment  was  given  for  the  defendant  upon  another 
pointy  whereupon  the  plaintiff  was  permitted  to  discontinue. 
The  law,  however,  as  laid  down  by  Sir  Edward  Coke,  has  been 
since  frequently  recognised,  (a)  It  appears,  that  two  cases  (6) 
were  cited  to  shew,  that  an  express  warranty  does  not  destroy 
a  warranty  in  law(e);  and,  that  therefore,  a  covenant  in  fact 
could  not  restrain  an  implied  covenant ;  but  it  should  be  ob- 
served, that  in  the  cases  cited,  the  warranty  in  law,  and  the 
express  warranty,  were  fioM^^n^ro/.  (d) 

Where  a  feoffment  contained  the  following  covenants :  1, 
that  notwithstanding  any  act  by  the  feoffor  done  to  the  con- 
trary, he  was  seised  in  fee  simple,  or  in  fee  tail,  without  any.con- 
ditidn  Of  limitation  to  determine  it :  and  Z,  that  he  had  good 
power  and  rightful  authority  to  sell :  and  3,  that  the  lands  were 
clear  of  all  incumbrances  made  by  him,  his  father,  or  grand- 
father :  and  4,  that  the  feoffee  should  enjoy  against  all  persons 
claiming  under  him,  his  father,  or  grandfaither ;  and  a  breach 
was  assigned,  that  the  feoffor  had  not  good  pow^r  to  sell ;  and 
the  defendant  pleaded,  that  notwithstanding  any  act  done  by* 
him»  the  feoffdr  had  good  power  to  sell,  upon  which  the. plaintiff 
demurred,  it  was  admitted,  that  these  were  all  distinct  covenants, 
and  North,  C.  J*  held,  that  the  covenant  in  question  wAs  abso- 
lute ;  but  all  the  Other  justices  were  of  opinion,  that  these  cove-    • 
nants  were  synonymous,  and  of  the  same  nature ;  and  that  the 
covenant  upon  which  the  action  was  brought,  was  therefore 
qualified,  (e)    Here,  notwithstanding  the  covenants  were  held  to 
be  all  separate,  the  majority  of  the  court  thought  the  covensLnt 
in  question  qualified ;  because  it  was  of  the  same  nature  as  the 
others.  (/)    This  case  nearly  resembles  the  following  case .  of 
Browning  v.  Wright.    In  both,  the  general  covenant,  which  was' 
hield  to  be  qualified,  was  the  covenant  for  good  power  to  convey. 


(«)  By  Hftle,  C.  J.  in  Deering  ▼;  Far- 
riactoD,  1  Mod.  lis,  by  Vaoghao,  C.  J. 
in  Hayes  ▼.  Bickerttaff,  Vangban,  126, 
and  by  BaHer,  J.  in  Browning  v.  Wrigbt, 
S  Bos.  aod  Pol.  S6. 

(6)  Fits.  Ab.  Voocher,  S89.  Connter- 
plea  de  Gar.  7. 

(c)  Go.  litt.  9S4,  a.  Anii^  p.  960. 


(d)  4  Rep.  81,  a. 

(«)  Nenrin  ?.  Mmms,  35  Car.  9.  3 
Le? .  46. 

(/)  Bat  see  Norman  ▼.  Fosler,  l 
Mod.  101,  and  Howell  ▼.  Ricfaards,  11 
East,  64f ;  and  post,  wbere  a  distinction 
Is  taken  between  tbe  eovenaoti  for  title 
and  the  cof eiiant  for  qniet  eii}oymfent.  ' 


2   E 


4*18  Covemud* 

CoDstnictioii  of  and  in  both,  the  covenants,  for  seisin  in  fee  and  quiet  enjoyne&t^ 
coveBaftts  for   were  speciaL 

*'^^'  A.  after  granting  certain  premises  to  B.  in  fee,  and  warrantisg 

""""'"^"^  the  same  against  himself  and  his  heirs,  covenanted,  that  notwith- 
standing any  act  b j  him  done  to  the  oootrary,  he  was  seised  of 
the  premises  in  fee,  and  that  he  had  fixU  power,  &c.  to  convey 
the  same  in  manner  aforesaid ;  and  be  did  further  covenant  for 
himself,  &c.  to  make  a  cart-way,  and  that  B.  should  quietly  en- 
joy without  interrupticm  ttom  himself  or  any  person  claimiog 
under  him ;  and  lastly,  that  he,  his  heics,  &c.  and  all  persons 
claiming,  &c.  under  him,  should  make  fiuther  assuran«9e.  It 
was  held,  that  the  intervening  words,  "  full  power,  &c.  to  con- 
vey,'' were  either  part  of  the  preceding  special  covenant ;  or  if 
not,  that  they  were  qualified  by  the  other  special  covenants.  Qa) 
In  the  opinion  of  Lord  Alvanl^,  C.  J.  the  case  .was  rightly  de- 
cided upon  the  first  ground.  The  defendant,  he  observes,  hav- 
ing covenanted  "  for  and  notwithstanding  any  thing  by  him  done 
to  the  contrary,"  he  was  seised  in  fee,  and  that  he  had  good  right 
to  convey,  the  latter  part  of  the  covenant,  coupled  as  it  was  with 
the  former  part,  by  the  words  '*  and  that,"  must  neoessanly  be 
overridden  by  the  introductory  words,  "  for  and  notwith^and^ 
ing  any  thing  by  him  done  to  the  contrary/'  {b) 

4.  Wbere  a  ffe-  There  being  two  jointenants  for  years  of  a  mill,  one  of  them 
nera]  covenant  granted  all  his  estate,  and  died ;  the  other  reciting  the  lease  and 
is  not  restrained  death  of  his  companion,  and  that  he  had  all  by  survivorshijp^ 
by  qualified  granted  the  said  miU  to  the  phdntiff,  and  aU  his  estate  theniii^ 
woros  in  ano-  ^^^  covenanted  that  the  defendant  should  quietly  enjoy  it,  loilA- 
^  out  any  ad  by  him,  ^c. ;  and  he  bound  himself  in  a  bond*  on 

which  the  action  was  brought,. to  the  performance  of  all  the 
grants,  articles,  and  agreem^its,  contained  in  the  indenturefi. 
The  breach  assigned  was,  that  the  other  jointenuit  had  granted 
his  moiety,  so  that  the  plaintiff  could  not  eigoy  the  whole  bmIL 
On  demurrer  to  the  plea,  judgment  was  given  for  the  plaintiff 
upon  which  error  was  brought,  and  the  court  of  King's  Bench 
held  the  breach  to  be  well  assigned,  because  die  defendant  re- 
citing, that  he  had  the  whole  estate,  and  granting  the  said  nUU, 
it  :must  be  understood  to  be  the  entire  mill,  which  was  the  grant 


'  («)  BrowDiDf  V.  Wright,  40  6«o.  3,        (b)  Heise  v.  StevemoD,  5  Bos.  and 
f  B«t»  Afid  Pol*  13.    See  alao  Foord  v.     Pal.  574.  , 
Wilion,  8T«aiit.543. 
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and  agt^eement  to  which  the  obligation  refers,  and  the  laH  clause  Constraction  of 
eatmai  quaUfy  it,  (a)    The  principle  upon  which  this  case  was    <»^«^**  ^ 
I,  is  said  by  Lord  Eldon  (6),  to  have  been  the  intention  of  ' 


the  parties.  The  grantor^  he  obsexres^  haying  stated  in  the  re- 
cital (eX  that  he  was  interested  in  the  whole  of  the  premisesji 
when,  in  fact,  he  was  interested  in  a  moiety  only,  the  court  would 
not  permit  him  to  contend,  that  a  covenant  for  quiet  enjoyment, 
**  notwithstanding  any  act  done  by  him,*'  was  satisfied  by  a  com- 
pliance with  the  mere  words  of  that  covenant,  in  a  case  where 
the  grantee  had  suffered  eviction,  not  in  consequence  of  any  act 
done  by  the  grantor,  but  in  consequence  of  the  badness  of  his 
tide.  It  has  been  observed,  that  the  ground  of  the  decision  in 
this  case  appears  to  be,  that  the  word  grant  in  the  assignment, 
amounted  to  a  warranty  of  the  title,  and  was  not  qualified  by  the 
ensuing  particular  covenant,  because  the  grant  was  of  the  whole 
estate,  as  appeared  firom.the  recital,  and  was  defective  from  the 
first,  as  to  a  moiety,  and  the  condition  of  the  bond  was  to  per- 
form afi  grants,  &c.  (d) 

A.  covenanted  that  he  was  seised  of  a  manor,  &c.,  of  a  lawful 
estate  in  fee,  notwithstanding  any  act  done  by  him  or  any  of  his 
ancestors,  and  that  no  reversion  or  remainder  was  in  the  king  or 
any  other.;  and  that  the  said  manor  was  then  of  the  annual 
value  of,  &c. ;  imd  that  the  plaintiff  and  his  heirs,  should  enjoy  it 
according  to  the  limitations,  discharged  and  saved  harmless  from 
all  incumbrances  made^  by  him  or  any  of  his  ancestors*  The 
question  was,  whether  the  covenant  for  the  value  depended  upon 
the  first  part  of  the  covenant,  that  notwithstanding,  ^c.  or  was  an 
absolute  and  distinct  covenant,  and  the  court  resolved,  that  it 
was  so,  and  had  no  dependance  upon  the  qualified  covenant,  {e) 
The  general  covenant  for  the  value  of  the  estate,  was  not  of 
(he  same  import  and  effect,  or  directed  to  the  same  object  as 
the  covenant  for  seisin  in  fee ;  and  there  was  no  ground,  there- 
finre,  for  supposing,  tiiat  the,  covenantor  meant  the  generality  of 
die  former  covenant,  to  be  qualified  by  a  reference  to  the 
latter.(/) 

(«)  Proctor  ▼•  Johnson,  6  Jac.  1.  (d)  8agd.  Vend,  tnd  Piircfa.  555,  6th 

SQiO*  Jac.  fS3.    i  Browol.  2 IS.    Yd? .  edit. 

175,  S.  C.                  ^  («)  Cnyford  v.  Crayford,  2  Cw.  1. 

(6)  Browniog  ? •  Wright,  S  Bos.  and  Cro.  Car.  i06. 

Pal.  S5.  (/)  See  Sugd.  Vend,  and  Parcb.  B6i, 

(c)  And  see  as  to  the  effect  of  the  re-  6th  edit, 
dtel,  Barton  v.Fitigerald,  15  East,  541. 

•2  E  2 
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Construction  of     In  the  case  of  Trenchard  v.  Hoskins,  31  Jac.  1  {a\  the  pls^n^ 
covenants  for   ^£p  brought  an  action  of  covenant  against  P.  H.,  and  declared. 
'^^^^'        upon  an  indenture  made  between  J.  H-  father  of  the  defendant, 
"'"  and  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other 

part,  by  which  the  former  bargained  and  sold  certain  lands  to 
the  plaintiff,  and  the  indenture  recited,  that  Hen.  8,  being  seised 
of  the  lands,  granted  them  by  letters  patent,  and  deduced  the  title 
Xo  J.  H.  by  descent,  and  J.  H.  being  so  seised,  he  and  P.  H.  con- 
veyed to  the  plaintiff,  and  covenanted,  that  they  the  said  P.  H.  and 
J.  H.  according  to  the  true  meaning  of  the  said  indenture,  were 
seised  of  a  good  estate  in  fee  simple,  and  that  the  said  J.  and  P. 
or  one  of  them,  had  good  authority  to  sell  thai  according  to 
the- true  intent  of  the  said  indenture ;  and,  that,  there  was  no  re- 
version or  remainder  in  the  king,  by  any  act  or  acts,  thing  or. 
things,  done  by  him  or  them.    The  breach  assigned  was,  that 
neither  J.  nor  P.  had  a  lawful  power  to  selL    The  defendant 
pleaded^  that  J.  had  a  good  power  to  sell,  according  to, the- 
intent  of  the  said  indenture,  notwithstanding  any  act  or  acts 
made  by  him,-. or  his  father,  or  by  any  claiming  under  them;  to 
which  plea  there  was  a  demurrer.    Jones,  J.  held  the  plea  to  be 
good,  on  the  ground,  that  the  whole  sentence  wets  but  one  cove-, 
nant;  and  Hobart,  C.  J.  was  of  opinion,  that  the  covenant  in, 
question  was  qualified  and  dependent;  but  Hutton  and  Winch, 
justices,  held,  that  these  were  three  several  covenants,  and  that; 
the  plaintiff  was  entitled  to  recover.    A  writ  of  error  appears  to 
have  been  afterwards  brought,  {b)     Lord  Eldon,  observing  upon 
this  case,  says  (c),  "  the  only  ground  upon  which  I  can  suppose 
that  court  to  have  proceeded,  which  decided,  that  the  words 
were  not  connected  with  the  first  covenant,  is  this,  that  they  con- 
sidered it  to  have  been  the  intention  of  the  parties,  that  the 
vendor  should  enter  into  an  absolute  covenant  for  his  seisin  in 
fee  in  all  cases  but  one,  viz.  that  he  should  not  be  liable,  on  the 
objection  of  a  reversion  resting  in  the  crown,  unless  that  re-, 
version  ap]^ared  to  have  been  vested  in  the  crown  by  his  own 
act." 

Where  the  defendant  covenanted,  that  he  was  seised  in  fee  of 
certain  lands,  of  a  lawful  estate  in  fee,  ncttoithstanding  any  act 
done  by  him,  ^c«,  and  thai  the  said  lands  were  of  the  annual 

(a)  Winch,  91.    1  Sid.  528.  Pnl.  19.    t  Rol.  Ab.  250, 1. 1. 

(b)  See  Gaintford  t.  Gifford,  1  Sid.        (c)  Browniog  t.  Wright,  t  Bof.  and 
328.    Browning  t.  WrigUt,  s  Bos.  and     Pul.  25. 
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vstkie,  &c.|  the  court  tesolved,  that  the  words,  "  notwithstatid-  ConstructiqA  of 
ingany.  act,  &c.^**did  not  refer  to  the  second  covenant  as  to    coreoantsfor 
the  value,  &c.  (o)  ^^^' 

Where  on  an  assignment  of  a  leasehold  estate,  the  defendant 
covenanted  that  the  indenture  of  lease  was  good,  sure,  and  in« 
defeasible,  and  so  should  stand  and  remain  to  the  plaintiff  during 
the  residue  of  the  term,  and  that  the  plaintiff,  his  executors,  &c. 
should  quietly  and  peaceably  have, '  hold,  and  enjoy,  the  said 
messuage,  &c.  during,  &c.  without  any  let,  denial,  interruption, 
or  disturbance  of  the  defendant,  or  his  executors  or  assigns,  and  * 
acquitted,  or  otherwise  saved  harmless,  from  all  incumbrances 
had,  &c.  by  the  defendant,  (the  rent  and  covenants  upon  the 
original  lease  orify  excepted);  the  question  was,  whether  the 
generality  of  the  covenant  that  the  lease  was  indefeasible,  was 
qualified  by  the  special  terms  of  the  covenant  for  quiet  enjoyment. 
For  the  plaintiff  it  was  argued  in  favour  of  the  generality  of  the 
£rst  covenant,  that  if  a  restrictive  clause  be  in  the  first  or  last 
part  of  a  sentence,  or  at  the  beginning  of  the  first,  or  at  the  end 
of  the  last  sentence,  which  in  good  sense  may  be  applied  to  one 
and  the  other,  there  it  shall  extend  to  both  sentences ;  but,  that 
otherwise  it  is  if  such  sentence  be  placed  in  the  middle  of  one  or 
two  sentences.  The  court  assented  to  this  rule  of  construction, 
and  judgment  was  given  for  the  plaintiff,  (b)  According  to  Lord 
XHdon,  it  appeared  from  the  nature  of  the  assurance  in  this  case 
to  be  the  intent  of  the  parties,  that  the  words  in  the  last  cove- 
nant should  not  attach  upon  the  first,  (c) 

In  Norman  v.  Foster  (d),  Hale,  C.  J.  said,  if  I  covenant,  that 
I  have  a  lawful  right  to  grant,  and  that  you  shall  enjoy,  notwith- 
standing any  claiming  under  me,  these  are  two  severisil  covenants, 
and  the  first  is  general  and  not  qualified  by  the  second ;  and  so 
said  Wild ;  and,  that  one  covenant  went  to  the  title,  and  the 
other  to  the  possession. 

The  defendant  having  assigned  certain  shares  in  a  pi^tent 
righ^  covenanted,  that  he  had  good  right,  full  power,  and  lawful 

(a)  Hoghes  t.  Bennet,  IS  Car.  1.  strucUoDofcovenanU, is  now  exploded. 

Oo.  Car.  495.  Sir  W.  Jooes,  403,  S.  C.  See  Mr.  Seij.  Williami's  note  to  the 

See  Crayford  v.  Crayford,  mitif  p.  419.  case,  and  Nind.  ?.  Marthall,  1  Brod.  & 

Svgd.  Vend,  and  Parch.  56f ,  6th.  edit.  Bing.  3S1 . 

(4)  Gaiosford  v.  Griffith,  19  Car.  S,  (e)  Browoiog  v.  Wright,  f  Boe.  and 

t  Saoad.  dS.    1  Sid.  328,  8.  C.    The  Pul.  S5. 

r«le  laid  down  in  thb  case  as  to  con-  (d)  1  Mod.*  101. 
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CoDstniction  of  authority,  to  assign  and  convey  the  said  shares ;  and  thai  he 
covenants  for  j^^^  jj^^.  j,y  ^^y  means  directly  or  indirectly  forfeited  any  ri^t 
'  or  authority  he  ever  had,  or  might  have  had  over  the  same. 
Th^  coutt  of  Common  Pleas  held,  that  the  generality  of  the 
former  covenant  was  not  restrained  by  the  latter,  (a)  It  may  be 
observed,  that  this  constructi<m  seems  to  render  the  qualified 
words  inoperative. 

The  vendors  of  an  estate  covenanted,  that  for  and  natwiib^ 
standing  any  oef,  Sfc.  by  them,  or  any  lor  either  of  them  done  ta 
the  contrary,  they  were  seised  of  the  lands  in  fee ;  and  also, 
that  they,  or  some,  or  one  of  them^  for  and  notwithstanding  a»y 
such  matter  or  thing  as  aforesaid,  had  good  right  and  full  power 
to  grant,  &c. ;  and  likewise,  that  the  vendee  should  peaceably 
and  quietly  enter,  hold,  and  enjoy  the  premises  granted,  without 
the  lawfid  let  or  disturbance  of  the  releasors  or  their  heirs  or 
assigns,  or  for  or  by  any  other  person  or  persons  whatsoever,  and 
that  the  vendee  should  be  kept  harmless  and  indemnified  by  the 
vendors  and  their  heirs,  against  all  other  titles,  charges,  &c.,  save 
and  except  the  chief  rent  issuing  and  payable  out  of  the  premises 
to  the  lord  of  the  fee/  It  was  held,  that'  the  generality  of  the 
covenant  for  quiet  enjoyment  was  not  restrained  by  the  qua- 
lified covenants  for  good  title,  and  right  to  convey,  (i)  In  this 
case.  Lord  EUenborough  draws  a  distinction  between  the  cove- 
UMits  for  title  and  right  to  convey,  which  are  generally  of  the 
same  import  and  effect,  and  directed  to  the  same  object,  and  the 
covenant  for  quiet  eryoyment  (c),  which  is  of  a  materially  dif- 
ferent import,  and  directed  to  a  different  object.  In  Browning 
V.  Wright  id),  the  covenant  held  to  be  restrained  was  one  fi)r 
good  right  to  convey;  and,  therefore,  according  to  Lord  EUen- 
borough, of  the  same  nature  as  the  covenant  for  title,  which  was 
a  qualified  one.  I(i  Nervin  v.  Munns(tf),  it  ma^  be  observed, 
that  the  majority  of  the  court  were  of  opinion,  that  the  cove- 
nant for  quiet  enjoyment  was  of  the  same  nature  as  the  cove^ 
nants  for  title  and  power  to  sell. 

The  assignor,  in  a  deed  of  assignment  of  a  lease,  after  redt- 
ing  the  original  lease  granted  to  another  for  the  term  <^  ten 
years,  and  that  by  mesne  assignments,  such  lease  had  vested  in 

(a)  Hetse  ▼..  Stephenson,  44  Geo.  5,  (c)  See  abo  Norman    v.  Fetter,  l 

5  ^.  and  Pol.  565.  Mod.  101.  Anit,  p.  4S1. 

(6)  Howell  V.  Richards,  50  Geo.  5,  (d)  Ante,  p.  41 8. 

11  East,  633.  (e)  Ante,  p,  417. 
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the  assignor;  and  also,  that  the  plaintiff  had  contracted  for  the  Constnictioo  ^f 
absohite  purchase  of  the  prenrisesi  hargainedy  sold,  assigned,  coTenanta  for 
transferred^  and  set  over  the  same,  to  the  plaintiff  for  and  during  ^^' 
all  the  rest,  &c.,  of  the  said  term  of  ten  years,  in  as  ample  a 
maaflier  as  the  assignor  might  ha^e  held  the  same,  subject  to  the 
payment  of  rents  and  performance  of  covenants,  and  then  cove- 
nanted :  1.  That  the  defendant  had  not  done,  &c*,  any  act,  &c^ 
whereby  the  said  premises  might  or  could  be  charged,  &c.,  save 
and  except  an  under-lease  for  three  years.  2.  And  abo,  that 
the  said  in  part  recited  indenture  of  lease,  was  a  good  and  sub- 
mting  lease,  vaHd  in  law,  of  and  for  the  said  premises  thereby 
assigned,  and  not  forfeited,  surrendered,  or  otherwise  determined 
or  become  void  or  voidable.  S.  And  fiirther,  that  it  should  be 
lawful  for  the  plaintifl^  &c.,  during  the  said  term,  peaceably  and 
quietly  to  enter  into  the  said  premises  assigned,  &c«,  and  take 
the  rents,  &c.,  without  any  lawful  let,  &c.  of  the  said  defendant, 
his  executors,  &c.,  or  any  other  person  lawfolly  claiming,  or  to 
daim,  the  same  premises  by,  from,  under,  or  in  trust  for  him» 
tliem,  or  any  of  them.  4.  That  defendant  would  at  all  times, 
dming  the  residue  of  the  term,  make  further  assurance  of  the 
premises  for  all  the  remainder  of  the  said  term,  according  to  the 
true  intent*  and  meaning  of  those  presents*  ^  It  was  held,  that 
the  second  covenant  was  not  qualified  by  the  preceding  or  sub- 
sequent covenants,  Lord  Ellenborough  remarking,  that  by  hold-^ 
ing  the  second  covenant  to  be  absolute,  the  others  were  not  ren- 
dered inoperative,  (a)  This  case,  it  has  been  observed  (A),  de- 
pended upon  very  particular  circumstances,  independently  'of 
which,  it  should  seem,  that  the  covenant  upon  which  the  pur- 
chaser recovered,  would  have  been  restrained  by  the  other  co« 
venants. 

The  general  principle  to  be  gathered  from  the  foregoing  cases 
is,  that  a  covenant  shall  be  construed  to  be  general  or  qualified 
according  to  the  intent  of  the  parties,  to  be  collected  from  the 
whole  of  the  deed,  or  as  Lord  Alvanley  has  expressed  it,  "  that 
however  general  the  words  of  a  covenant  may  be,  yet,  if  from 
odier  covenants  in  the  same  deed,  it  is  plainly  and  irresistibly 
to  be  inferred,  that  the  party  could  not  have  intended  to  use  the 

(a)  Barton  v.  Fittgerald,  $t  Gm.  S,  (6)  Sngd.  Vend,  and  Parch.  560, 6th 
15  Eait,  5S0.  edit. 
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'  Construction  of  words  in  the  general  sense^  which  they  import,  the  court  wifi 
covenants  for  ^Umit  the  operation  of  the.  general  words."  (a)    In  addition  to 
^*^^'        this  general  principle^  there  are  certaia  subsidiary  rules  of 
construction,  laid  down,  by  which  the  intent  of  the  parties 
in  each  particular  case  may  be  ascertained.    Thus,  if  by  hold* 
ing  a  particular  covenant  to  be  general,  the  covenantor  would 
be  deprived  of  the  benefit  of  the  special  restrictions  in  other 
covenants,  such  a  construction  would  appear  to  be  against  the 
intent' of  the  parties.     '^  It  would  be  of .  little  service,"   says* 
Lord  Eldon  (6),  *^  to  insist,  that  the  warranty  and  the  covenants 
for  quiet  enjoyment,  and  further  assurance,  were  specially  con- 
fined to  himself  and  hb  heirs,  if  the  grantee  were  at  liberty  to 
say,  I  cannot  sue, you  on  these  covenants,  but  I  have  a  cause  of 
action  arising  upon  a  general  covenant,  which  supersedes  them 
alL"    Another  rule  is  laid  down,  by  Lord  EUenborough  (e),  that 
where  covenants  are  of  the  same  import  and  effect,  and  directed 
to  one  and  the  same  object,  the  qualified,  language  of  the  one 
may  be  considered  as  virtually  transferred  to,  and  included  in 
the  other.     So  the  intent  of  the  parties  may  be  gathered  fi*om 
the  nature  of  the  property,  whether  it  be  leasehold  or  freehold, 
as  in  the  one  case  more  extensive  covenants  may  be  required 
than  in  the  other,  (d) 

Covenant  for  ^^  *^®  Construction  of  the  general  covenant  for  quiet  enjoy- 
quietenjoyme&t.  xoent,  it  has  been  held,  that  it  does  not  extend  to  the  tortious 
'disturbance  of  a  stranger. (^)  In  cases,  however,  where  the  co- 
venant is  expressly  against  interruption,  whether  it  be  lawful  or 
tortious  (/),  or.  against  the  acts  of  a  particidar  person,  it  is  im- 
material whether  the  disturbance  be  rightfiil  or  not.(g)  Where 
a  man  covenants  to  indemnify  against  all  persons,  this  is  but  a 
covenant  to  indemnify  against  lawful  title ;  and  the  reason  is. 


(a)  Heme  v.  Ste? ensoD,  S  Bos.  asd 
Pal.  574. 

(6)  Browning  ?.  Wright,  3  Bos.  and 
Pal.  S4;  and  see  Nindv.  Marshall,  1 
Bred,  and  Bing.  528,  S53.  Mokes's 
case,  4  Rep.  81,  a. 

(0  HoweU  V.  Richards,  11  East,  642. 
See  Sugd.  Vend,  and  Porch.  562,  6th 
edit. 

(d)  Brdwoing  ▼•  Wright,  2  Bos.  and 
Pol.  25.  See  J  Bligh,  69. 


(e)  Br.  Ab.  Coft.  20.  ChaDtfiower 
v.  Priestley,  Cro.  Elis.  914.  Hayes  v. 
Bickerstoff,  Vaagh.  lis.  Tisdale  ▼. 
Essei,  Hob.  55.  Dudley  v.  FoUitt,  3 
T.  R.  587.  Foster  v.  Pienon,  4  T.  R. 
617.    2  Saond.  178,  notes,  5ih  edit. 

(/)  Hayes  v.  Bickerstaff,  Vaiigh.119. 

(f )  Perry  ?.  Edwards,  1  Str.  400. 
Fowle  V.  Welsh,  l  Bam.  and  Ores.  29. 
2  Dowl.  and  Ryl.  155,  S.  C. 
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because  as  it  regards  such  acts  as  may  arise  from  rightflil  claim,  Constraction  of 
a  man  may  well  be  supposed  to  coyenant  against  all  the  wotld.  It   coveouitB  for 
is,  however,  different  where  the  individual  is  named,  for  there         ^^ 
the  covenantor  is  presiuned  to  know  the  person  against  whose    ' 
acts  he  is  content  to  covenant,  and  may  therefore  be  reasonably 
expected  to  stipulate  against  any  disturbance  from  him,  whether 
by  lawful  title  or  otherwise,  (a)    So  where  the  covenant  is 
against  dbturbance  by  the  lessor,  his  heirs,  or  executors,  it  is  a 
sufficient  breach  to  allege,  that  he,  or  his  heirs,  or  executors, 
entered,  without  shewing  it  to  be  a  lawful  entry,  or  setting  forth 
his  title  to  enter,  for  the  plaintiff  may  maintain  covenant,  although 
the  act  done  by  the  defendant  was  a  mere  trespass  (A),  and  where 
the  covenantor  himself  does  any  act  asserting  a  tittle,  it  will  be  a 
.breach  of  the  covenant,  although  he  covenanted  against  lawful 
disturbances  only,  and  the  act  done  by  him  was  tortious,  and 
might  be  the  subject  of  an  action  of  trespass,  (c) 

A  covenant  for  quiet  enjoyment  against  A.,  and  any  other  per- 
son by  his  means,  title,  or  procurement,  is  broken  by  the  entry 
of  A/s  wife,  in  whose  name  A.  purchased  jointly  with  his  own 
name,  (d)  And  if  A.  covenant  for  quiet  enjoyment  against  all 
claiming,  by,  from,  or  under  him,  a  claim  of  dower  by  his  wife 
is  a  breach  of  the  covenant;  but  otherwise,  if  the  mother  of  A. 
claim  her  dower,  because  she  does  not  claim  by,  from,  or  imder 
him.  ie)  So  a  covenant  for  quiet  enjoyment  against  A.  or  any 
person  ckiming  under  him,  extends  to  a  person  deriving  tide 
under  an  appointment  made  by  A.,  by  virtue  of  a  power  in  the 
creation  of  which  he  concurred.  (/)  A  covenant  for  quiet  eiijoy- 
menty  quietly  and  clearly  acquitted  of  and  from  all  grants,  &c. 
rtntSf  rent  charges,  &c.  whatsoever,  has  been  held  to  extend 
to  an  annual  quit-rent,  payable  to  the  lord  of  the  manor,  and 
incident  to  the  tenure  of  the  lands  sold;  though  there  were  no 
arrears  of  the  rent  due.  {g)  Where  the  covenant  was  foi^  quiet 
enjoyment  against  any  interruption,  bf^  from,  or  by  the  vendor, 

(«)  Per  Lord  EUenborongh.  Naih  v.  Davie  v.  Stche? erell,  1  Rol.  Ab.  429. 
Palmer^  5  M.  ao<i  S.  374.  (d)  Batler  t.  Swinerton,  Palm.  dS9. 

(6)  Forte  and  Vine't  case,  9  Roll.  Cro.Jac.657,  B.C. 
Rep.  SI,  (iDitprinted  19).    Pennipg  v.        (t)  Godb.  SSS.  Palm.  940. 
PIftt,  Cro.  Jac.  S83.    S  Saoiid.  181,  a,        (/)  Hard  v.  Fletcher,  Doog^.  43. 

notes,  5th  edit.  "■  (g)  Hammond  v.  HUl,   Com.  Rep. 

(«)  LloydT.  Tomkies,  1 T.  R.  e71.  180. 
Crooee  v.  Yooige,  t  Show.  4t5.     Vidt 


4^  Covenant. 

CoBstnictimi  of  OT  bts  heirs^  or  any  person  wfaomsoever,  legally  or  equitably 

eovntBts  for  claiming  or  to  daim,  any  estate,  &c*  in  tiie  premises,  by,  firom, 

^'^^        under,  or  in  trust  for  him  or  them,  or  by,  through,  or  with  his 

*'"*'""'*"    or  their  acts,  means,  defauM^  privity,  consent,  or  procurement; 

it  was  adjudged  to  extend  to  an  arrear  of  quit-ren^  due  at  the 

time  of  the  conveyance,  although  it  was  not  shewn  that  Ihe  rent 

accrued  due  during  the  time  die  vendor  held  the  estate ;  fcr 

the  court  said,  if  it  were  in  arrear  in  his  lifetime,  it  was  a  cxxt^ 

sequence  of  law,  that  it  was  \ri  his  de&ult,  that  is,  by  his  de- 

fiiult  in  respect  of  the  party  with  whom  he  covenants  to  leave  die 

estate  unincumbered,  (a) 

Where  a  person  holding  under  a  lease,  which  contained  a 
clause  of  re*4entry  in  case  the  premises  should  be  used  for  a  shop^ 
let  the  premises,  and  covenanted  that  the  lessee  should  hold,  wi(b- 
out  any  lawfol  let,  suit,  trouble,  molestation,  eviction,  interrup- 
tion, chum,  or  demand,  by  the  lessor,  or  any  person  clainiiif 
under  him,  or  by  his  acts,  means,  right,  title,  forfeiture,  privity, 
or  procurement;  and  the  under-lessee  was  not  informed  of  the 
clause  of  re-^ntry  in  the  ori^al  lease,  and  underlet  to  a  tenant 
who  incurred  a  forfeiture,  by  using  the  premises  for  a  shop,  and 
the  original 'lessor  evicted  hhn,  it  was  held  that  this  was  not  an 
eviction  by  means  of  the  lessor,  within  the  covaaant  in  the  first 
underlease.  (6) 

If  a  lease  contains  a  covenant  for  quiet  enjoyment  against  the 
lessor,  and  those  who  claim  under  him,  the  lessee  cannot,  upon 
an  eviction  by  one  who  has  title  paramount,  recover  under  the 
covenant  for  title  impHed  in  the  word  demise,  (c) 

Construction  of  Where  a  lease  contained  a  general  covenant  to  repair,  and  it 
Govenanto  to  ^^  IflLewise  provided  diat  the  tenant,  within  three  months  from 
'^P'"'  notice  being  served  upon  him  by  tiie  landlord,  should  repair  aE 
defects  specified  in  the  notice;  and  the  landlord  served  the  tenant 
with  such  a  notice,  it  was  held  that  the  former  might  proceed  on 
a  breach  of  the  general  covenant  to  repair  before  the  three 
months  had  expired,  (cf)  And  so  it  was  held,  that  a  covenant 
by  the  lessee  to  leave  the  premises  in  repair  at  the  expiration  of 

(a)  Uowciv. Bitabfidd,  SEvt,  491.  (ft)  Spencer  v.  Mvriott,  1  Ban.  aad 

See  Mr.  Sngden't  Obwrvntiont  on  thii  Crei.  457< 

ease,  Vend,  and  Porch.  55t,  6Ui  edit  (e)  Merrill  ▼.  Frame,  4Tainit.  St9. 

And  fee  Lady  Cavan  v.  Pnlteney,  S  (d)  Roe  d.   GoatJy    t.  Faint,     S 

Vet.  Jan.  544.  Campb.  N.  P.  C.  5«0. 
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repair. 


Fire, 


Party-walla* 


the  tenii»  and  abo  t^t  tlMe  lessor  might  direct  the  lessee  to  com*  Constmction  of 
plete  the  repairs^  by  giTing  six  months'  notice  in  wiiting,  were  «^^««^  *• 
distmct  and'separaite  covenants,  (o)  But  where  the  covenant 
was  ''  to  repair  the  prenuses  at  all  times,  (as  often  as  need  or 
oceanon  shoidd  require)  and  ^t  farthest  within  three  months  af- 
ter notice,"  it  was  b^  to  be  one  entire  covenant,  the  former 
part  of  which  was  qualified  l^  the  latter,  (i) 

In  what  cases  lessees  were  answeraUe  at  common  law  for  ac- 
cidental fires,  and  how  that  liability  has  been  restrained  by 
statute,  has  been  already  stated,  (c)  If  a  lessee,  however,  Innd 
himself  by  an  express  covenant  to  repair,  without  any  exception 
of  damage  by  fire,  and  the  bouse  is  burnt  down,  he  must  rebuild, 
altkott^  the  fire  was  merely  accidental.  {^) 

As  between  landlord  and  tenant  at  a  rack  rent,  where  the  re*- 
bntldiDg  or  repairing  of  the  party  walls  becomes  necessary,  pur- 
suant to  the  statute,  14  G.  3,  Cr  78^  the  tenant  cannot  be  called 
upon  to  contribute  to  such  rebuilding  and  repairs^  by  virtue  of  an 
express  covenant  to  keep  the  jHremises  in  repair^  (e) 

Where  the  lessee  covenanted  to  ptdl  down  three  houses  de-  to  what  build- 
miaed  to  him,  and  in  die  same  pkce  to  build  three  good  and  sub^  ings,  &c.  they 
stantial  houses,  and  also  that  he  would  during  the  term  well  an^  extend. 
suflidently  repair  all  the  booses  so  agreed  to  be  built,  and  yield 
up  the  premises,  &c.  well  repaired  at  the  end  of  the  term,  it  was 
held  that  the  lessee  having  built^mir  houses  was  bound  to  deliver 
up  the  fourth  house  also  well  repaked.  (/)    Where  a  lease  was 
made  of  a  piece  of  grMind  with  certain  messuages  and  tene- 
ments therecm,  and  the  lessee  covenanted  to  lay  out  the  sum  of 
90(ML  within  15  years,  in  the  erecting  and  rebuilding  of  messua^ 
ges  or  tenements,  or  some  other  buildings  upon  the  ground  and 
premises,  and  from  time  to  time,  and  at  all  times,  all  and  singu- 
lar the  said  messuages  or  tenements  so  to  be  erected,  with  all  such  , 

other  houses,  edifices,  &c.  as  should  at  any  time  or  times  there- 


(«)  Wood  ▼.  Day,  X  B»  Moore,  S69. 
S  RoD.  Rep.  150. 

(»)  HonaUl  ▼.  Teatmr,  1  B.Moore,  89. 

(e)  Jflf,  p.  iti. 

(tf)  PamdiM  V.  Jane,  AH.  S7.  Earl 
of  Chcaterfieldv.  Doke  of  Bolton,  Com. 
Rep.6t7.  BoUeekT.DoauDitt,6T.R. 
650.  t  Gbitty  Rep.  608.    See  oate,  p. 

(e)  Stone  ▼.  Gremrell,  cited,  3  T.  R. 


461.  Moor  V.  Clarke,  5  Tannt.  98.  See 
further  Soochall  v.  Leadbetter,  ST.  R. 
458.  Peck  ▼.  Wood,  5  T.  R.  130.  Sang. 
Iter  ▼.  Berkhead,  \  Bos.  and  Pol.  303. 
Taylor  ▼.  Reed,  6  TVinot.  f49.  Lamb 
¥.  Hemans,  9  Bani.  and  Aid.  4d7. 

(/)  DowM  ¥.  Gale,  S  Ventr.  It6. 
3  Lev.  S64^  S.  C.  Vin.  Ab.  CoTenant, 
(L.  3). 


428  Covenant. 

CoDAtrucdoii  of  after  be  erected^  &c.  to  repidr^.  &c.y  and  the  said  demised  pre" 
covenanu  to  migeSf  with  all  such  other  houses,  &c.  so  well  repaired,  &c.  at  the 
'^P*"'  end,  or  other  sooner  determination  of  the  said  term,  to  deliver 
up,  &c.;  the  court  held  this  to  be  a  building  lease»  that  the  in- 
tent of  the  parties  manifestly  was  that  no  part  of  the  money 
should  be  laid  out  on  the  old  buildings,  and  that  pulling  down 
these  buildings  was  no  breach  of  the  covenant  (a)  Where  a 
lessee  covenanted,  that  he  would  within  the  two  first  years  of  the 
term  put  the  premises  in  good  and  sufficient  repair,  and  would 
at  all  times  during  the  term  repair,  &c.  the  messuages,  &c«  when, 
where,  and  so  often  as  need  should  require,  and  would  within 
the  first  fifty  years  of  the  term,  take  down  four  teessuages  as 
occasion  might  require,  and  in  the  place  thereof,  erect  not  less 
than  four  other  good  and  substantial  brick  messuages;  the  court 
intimated  an  opinion,  that  if,  within  the  fifty  years,  the  four  messu- 
ages demised  should  be  so  repaired  as  to  make  them  completely 
and  substantially  as  good  as  new  houses,  the  covenant  would  be 
satisfied  without  taking  down  the  old  houses.  (6) 

A  covenant  by  a. tenant  to  yield  up  in  repair  at  the  expiration 
of  his  lease,  all  buildings  which  should  be  erected. upon  the  de- 
mised premises,  includes  buildings  erected  and  used  by  the 
tenant,  for  the  purpose  of  trade  and  manufacture,  if  such  build- 
ings be  let  into  the  soil,  or  otherwise  fixed  to  the  fireehpld,  but 
not  where  they  merely  rest  upon  blocks  or  pattens  (c);  and  a 
Ijessee  who  has  erected  lime-kilns  for  the  purposes  of  trade  upon 
the  demised  premises,  and  afterwards  takes  a  new  lease'  to  'comr 
mence  at  the  expiration  of  the  former  one,  in  which  new.  lease 
there  is  a  covenant  to  repair  the  erections,  buildings,  &c.  will  be 
bound  to  keep  the  lime-kilns  in  repair,  unless  strong .  curcum- 
stances  exist  to  shew  that  they  were  not  intended  to  pass  under 
the  general  words  of  the  second  demise  (d) ;  so  a  lessee  coyenant- 
ing  to  keep,  in  repair  the  premises,  and  aU  erections,  buildings, 
and  improvements,  erected  on  the  same  during  the  term,  and  to 
yield  up  the  same  at  the  end  of  the  term,  cannot  remove  a  ve- 
randa erected  during  the  term,  the  lower  part  of  which  is  affixed 
to  the  ground  by  means  of  posts,  (e)  So,  where  the  lessee  cove- 
nanted to  repair  the  premises  from  the  time  of  the  lease  to  the 

(a)  Laot  ▼.  Norm,  1  Bon.  287.  (d)  Thresher  y.  East  LondoD  Water- 

/  (6)  Evelyn  ▼.  Raddiih,  7  Taont.  411.  works,  2  BarD.  and  Cres.  508. 

(e)  Nay  lor  ▼.  Collinge,  Tannt.  19,  2  (e)  AdmioMtratrizof  PenryT.Brown, 

Bam.  and  Cras.  61 4.  2  Stait«  N .  P.  C.  40S. 
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detetmimtion  thereof,  and  to  give  them  up  at  the.  end  of  the  Coiutructiim  of 
term,  so  weQ  ^repaired,  and  afterwards  buHt  a  malt>-hou^  upon    oovenants  to 
the  premises,  the  covenant  was  held  to  extend  to  such  malt-       '^P^' 
house,  (a)   '   ' '     ' 

Where  the  lessee  covenanted  to  repur  the  houses,  edifices.  Breach. 
and  buildings,  with  necessary  reparations,  and  to  keep  the  de- 
mised premises  with  paling  and  fencing,  a  breach  assigned  for 
not  repairing  the  pavement  of  the  court,  and  for  carrying  away 
die  locks  and  keys  of  a  cupboard,  breaking  the  glass  windows,  and 
carrying  away  a  shelf  not  shewn  to  be  fixed,  was  held  good.  (6) ' 

If  the  covenant  is  to  keep  and  leave  the  house  in  as  good 
plight  aa.it  was  in  at  the  time  of  the  making  of  the  lease,  it  is  said, 
that  ordinary  and  natural  decay  is  no  breach  of  the  covenant, 
but  the  covenantor  is  only  bound  to  do  his  best,  to  keep  it  in  the 
same  plight,  and  therefore  to  keep  it  covered,  &c.  (c)  And  if 
a  house,  b  let  for  years,  and  the  lessee  covenants  to  leave  it  in 
as  good  a  plight  as  he  found  it,  and  he  throws  down  the  house 
during  the  term,  this  is  said  to  be  no  breach  of  the  covenant 
until  the  end  of  the  term,  for  the  lessee  may  rebuild,  (d)  But 
upon  a  covenant  to  repair  and  keep  in  repair  during  the'continu- 
ance  of4he  term,  an  action  for  a  breach  of  the  covenant  may  be 
maintained  before  the  term  has  expired,  (e)  Where  the  con-, 
dition  of  a  bond  was,  that  the  defendant  should  at  all  times  du^ 
rimg  Oe  term,  maintain,  sustain,  and  repair  the  two  messuages 
demised,  and  the  defendant  pleaded  that  he  had  performed- the 
condition  in  all,  but  as  to  one  kitchen  which  was  so  ruinous  at 
the  time  of  the  demise,  that  he  could  not  maintain  or  -repair, 
and  therefore  he  took  it  down,  and  rebuilt  it  again  in  so  short 
time  as  he  could  possibly,  in  the  same  place,  so  large,  and  so  suffi- 
dent  in  breadth,  length,  and  height,  as  the  other  kitchen.was ; 
and  that  the  said  kitchen  at  all  times  after  the  rebuilding  thereof, 
he  repaired,  &c.  on  demurrer,  the  court  held  that  though  .this 
might  have  been  a  good  plea  in  an  action  of  waste  (/),  it  was  . 
bad  when  the  defendant  had  by  his  own  act  tied  himself  to  the 
inconvenience.  (^) 


(«)  Brown  ▼.  Blanden,  Skio.  Itl* 

(»)  Pjrott  ▼.  Lady  St.  John,  Crb.' 
Jne.  Sf9.  t  Bobtr.  lOS,  8.  C.  See  alio 
Abob.  t  Vent  S14. 

(O  ^sb.  Ab.  Gov.  4.  Shepb. 
TondM.  169.  GUb.  Cot.  149. 

(4)  Sbcph.  Touch.  17S.  F.N.B.  145. 


L  See  Evelyn  ▼.  Raddiab»  7Trant. 
415,  and  Cordwent  v.  Hunt,  i  B. 
Moore,  665. 

(e)  Lnznore  ▼.  Robaon,  1 B.  and  A. 
584. 

(/)  Awiet  p.  S4S. 

(f )  Wood  T.  Avery,  ft  Leon.  189. 
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Constmctim  of     If  a  aum  comenaxit  to  repair,  or  sustain  a  liousei  and  tbe 
coTenanii  ton-  houBe  be  bumt  or  thrown  down  hy  a  tempest  of  the  )jke,  the 
'^*^'  ^    covenant  is  not  broken  by  this  accident  only;  butitwiUbebeoketi 
if  the  covenantor  do  not  repair  within  a  reasonable  time,  (a) 

The  breaking  a  door^way  Aroagh  the  wall  of  a  demised  house 
into  an  adjoining  house,  amounts  to  a  breach  of  a  coyenant  to 
repair.  (6) 

The  lessee  who  covenants  to  repair,  must  repair  during  tke 
term,  for  if  be  enter  for  that  purpose  after  the  term  is  expired, 
he  ^U  be  a  trespasser,  (c) 
Damages,  Where  the  plaintiff,  who  sued  on  a  breach  of  a  covenant  to  ve- 

pur  was  only  tenant  for  life,  Gibbs,  C.  J.  ruled,  that  he  coold 
only  recover  such  an  amount  of  damages  as  was  comnenanrate 
with  the  injury  done  to  the  life  estate,  (d) 


Construction  of 
covenants  re- 
specting cnlti- 
nation. 


Where  a  tenant  agrees  to  occupy  a  fkrai  in  a  good  tmd  kus' 
bamdUke  manner,  and  €u:€<nding  to  tke  euetom  of  the  country, 
he  must  cmiform  to  die  prevalent  usage  of  the  country,  ^here 
the  lands  Be,  and  such  an  agreem^iit  is  broken,  if  he  tiB  ha^ 
his  farm  at  once,  when  no  oth^  farmers  there  tSled  more  than  a 
tiiird,  though  many  tiHed  only  a  fourth  (e) ;  and  it  seems  diat  a 
contract  to  occupy  an  estate  in  a  good  and  husbandUke  mammer, 
siniply,  will  impost  the  same  duty  up<m  a  tenant  (/)  Where  a 
lessee  covenanted,  that  he  would  at  all  times,  during  the  t^rm, 
ploi^h,  sow,  manure,  and  cultivate  (^  demised  premises  (ex- 
cept the  rabUt  warren  and  sheep  walk)  in  a  due  course  of  hus- 
bandry, and  during  the  term  ploughed  the  rablnt  waxren  and 
sheep  walk;  the  covenant  was  held  to  be  broken,  (g)  Where  a 
lessee  covenanted  to  deliver  up  aH  the  trees  standing  in  an  orchard 
at  the  time  of  the  demise,  reasonable  use  and  wear  only  except- 
ed, and  xemoved  trees  decayed  and  past  bearing  from  a  part  of 
the  orchard  which  was  too  crowded,  the  covenant  was  held  not 
to  be  broken.  (A) 


(a)  Sheph.  Touch.  17S.  l^er,  5S,  a. 
Com.  Dig.  Cot.  (E.  S). 

(6)  Doe  d.  Vickeiy  v.  Jaeksoa,  S 
SUrkie,  N.  P.  C.  S9d. 

(t)  t  Roll.  Rep.  f50. 

\i)  Evelyn  v.  Raiditli,  Holt,  N.  P. 
C.  54d.  rTannt.  411,  S.C  but  notS. 
P.  As  to  damaset  in  action  by  faeir,  jee 
YiTiin  V.  Cunpion,  1  Salk.  141,  pMi« 


(e)  Legh   ▼.  Hewitt,  4  EMt,  S54. 
See  Powley  ▼.  Walker,  5  T.  R.  S75. 

(/)  Per  Lord  Ellenborongli,  Legh  ▼• 
Hewitt,  4  East,  159, 5  T.R.57a 

(f )  Duke  of  St.  Albaifl  ▼.  SBIi»  16 
East,  S5S. 

(A)  Doe  d.  JoBSS  t.  Cnacfa,  t  Canp. 
N.  P,  C.  449. 
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An  usage  for  the  landlord  to  pay  a  sum  of  money  as  a  com*  ^°*^n»:t^  of 
pensation  to  the  outgoing  tenant  for  the  away-going  erop,  is  a  ^^^^J^l 
geod  usage  (a),  and  so  a  custom  that  the  tenant  shsdU  hare  the  vatioo. 

away-goii^  crop  is  good,  though  die  demise  be  by  deed.  (6)    

Where  the  outgoing  tenant  covenanted  with  his  landlord  to  leave 
the  manure  made  by  him  on  the  fano,  and  to  sell  it  to  the  in-com- 
ing tenant  at  a  valuation  to  be  made  by  certain  persons,  it  ^iras 
hdd  diat  the  eflfect  of  such  covenant  was  to  give  the  outgone  ' 
tenant  a  right  of  onstand  for  his  manure  on  the  fajrm,  and  that 
the  possession  of,  and  property  in  it  remained  in  him,  in  the 
meantime,  so  that  if  the  in-coming  tenant  removed  and  used  it 
befinre  valuation^  he  shoidd  be  answerable  in  trespass,  (c) 

Where  a  m»i  ti&es  land  sowed  or  stocked  with  cattle,  and 
cov«B«nts  to  leave  it  inihe  same  plight,  he  must  leave  it  3own, 
and  if  the  cattle  die,  he  must  supply  their  number,  (d) 

In  covenant  by  a  lessor  against  a  lessee,  upon  a  lease  reserving 
an  increased  rent  for  every  acre  of  certain  lands  conv^ted  into 
tillage,  the  }ury  by  their  verdict  having  given  damages  for  the 
actual  injury  sustained,  instead  of  the  increased  rent;  although 
directed  by  the  judge  to  find' damages  to  tibe  amount  of  the  in- 
creased rent,  the  court  granted  a  new  trial  without  payment  of 
costs,  (e) 

By  statute,  56  Geo.  S,  c.  50,  the  sheriff  is  prohibited  fircmi 
selling  or  carrying  off  the  ftrm,  staraw,  &c.  which,  according  to 
any  covenant  or  written  agreement,  ought  not  to  be  carried  ofi^ 
B0tioe  of  such  covenants  or  agreements  having  been  ffven;  this 
act  does  not  bind  the  crown.  (/) 


Where  a  lease  contains  a  proviso  that  the  lessee,  his  executors,  Constmction  of 
or  administrcftors,  shall  not  sell,  let,  or  assign  over  the  premises,    covenants  not 
irithout  die  Ucence  of  the  lessor  in  writings  the  administratrix  of 
the  lessor  cannot  underlet  without  incurring  a  forfeiture,  for  it 
was  competent  for  the  party  to  bind  his  representative,  and  h  parol 
licence  does  not  waive  the  proviso,  {g)    And  where  the  words  of 


to  assign. 
Executors. 


(«)  fleaior  t.  Anaytage,  Holes  N.  P. 
C  197.  Dalby  ▼.  Hent,   l  Brod.  and 

(*>  Winlanrortk  ik  Dailitsii,  Dongl. 
fOl.   See  1  Bligh,  Sit. 

(«)  BeiSy  ▼.  GIMeni,  16  Eait,  117. 
See  Bonston  ▼•  Orcen,  16  East,  71. 
0Bfis  ▼.  Connop,  1  Price,  53. 


(iT)  Prett.  Siie  p.  Touch.  174. 

(«)  Fvnmt  T.  Olmios,  S  B.  and  A. 
69t. 

(/)  R.  ¥•  Osbovnie,  6  Price,  M. 

(f)  Doe  d.  Gregsoo  t.  Harriibo,  S  T. 
R.  4f5,  and  see  Doe  d.  Goodbebere 
T.  Befao,  5  M.  and  8. 357. ' 
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CoDitniction  of  the  covenant  were>  that  the  lessee,  ''his  executors^  administrators. 

irenants  r^ 
to  anign 


corenan    n      ^^  assigns,  should  not,  nor  would,  at  any  period  during  the  term, 


assign  over,  or  otherwise  part  with  that  indenture,  or  the  demised 
premises,  to  any  person,  &c.  except  by  his,  or  their  kat  will  and 
testament^  without  licence,  &c.*'  and  the  lessee  died,  and  be- 
queathed the  lease  to  his  widow,  and  made  her  and  others  his 
executors,  and  there  was  no  assent  to  the  bequest  to  the  widow; 
'  it  was  held  that  the  executors  could  not  assign  without  licence,  (a) 
But  in  a  case  where  the  question  arose,  whether  executors  were 
warranted  in  disposing  of  a  lease  as  assets  of  the  testator,  in 
which  there  was  a  proviso  against  alienation  bff  the  lessee.  Lord 
Thturlow,  C.  said,  **  If  A.  lets  a  farm  to  B.  with  a  covenant  not 
to  alien5  and  B.  dies,  may  not  his  executors  dispose  of  the  term? 
I  think  it  has  been  determined  that  they  may,  and  I  have  always 
taken  it  to  be  clear  law.  It  is  an  alienation  by  the  act  of  Grod. 
I  remember  Lotd, Camden  entered  into  the  question  much  in  the 
same  way.  He  took  it  to  be  clear  law  that  an  alienation  by  death, 
could  not  be  a  forfeiture.  In  the  case  of  a  lease  for  years  to  A. 
it  goes  to  his  executors,  not  by  way  of  limitation,  as  in  the  case 
of  remainders  over,  &c.;  but  it  goes  to  them  as  coming  in  the 
place  of  the  lessee.  I  understood  it  to  be  well  settled  aa  I  have 
stated.  But  I  do  not  mean  to  lay  it  down,  that  a  man  may  not 
by  a  clause  in  his  will  provide,  that  in  case  of  a  devolution  to 
executors  it  shall  not  be  alienable  by  them,  but  it  must  be  very 
special  for  that  purpose."  (b) 
Avigns.  i(  ^  ^{^^  that  a  covenant  not  to  assign  generally  being  quite 

personal  and  collateral,  can  only  affect  the  lessee  himself,  and  is 
so  far  firom  being  meant  to  reach  the  assigns,  that  it  is  mserted 
to  prevent  there  ever  being  any  assigns  at  all  (c);  but  where  the 
lessee  covenants  for  himself,  and  his  assigns  not  to  assign,  there 
may,  perhaps,  exist  cases  in  which  such  a  covenant  shall  have 
operation.  Thus  in  a  lease  upon  condition,  that  neither  the  les- 
see nor  his  assigns  should  grant,  a  grant  by  the  administrator 
was  held  to  be  a  breach  of  the  condition  (d);  and  so  where  the 
lessee  covenants  for  himself  and  his  assigns,  not  to  assign. 


(«)  Uoyd  ▼.  Crispe,  5  Taant.  349,        (c)  Bally  ▼.  WeOf,  Wilnofi  cans, 

(6)  Seen  v.  Hind,  1  Ve».  J.  «96i        (rf)  Dy€r,  6  h.  (iMrgiD.)  See  Moor, 
Sbcp.  Tooch.  144.  44. 
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assign. 


ccpt  to  a  particular  person,  it  might  be  contended  that  this  coye-  Conitniction  of 
nant  would  extend  to  prevent  the  latter  from  assigning,  (a)    And  ^^®'*"^**  °^  ^*> 
so  where  a  man  covenants  for  himself'  and  his  assigns,  not  to  as- 
sign to  a  particular  person^  it  is  said'l^y  Wilmot,  C.  J.  that  such 
a  covenant  would  bind  the  assignee,  for  that  it  falls  within  every 
rule  laid  down  in  Spencer's  case*  (b) 

Where  the  word  assigns  is  used  in  a  proviso,  or  covenant  not  Asng;nxnent  by 
to  assign,  the  courts  have  construed  it  to  mean  voluntary  assigns,  opera^onofiaw. 
as  contradistinguished  from  assigns  by  operation  of  law,  and  have 
held  that  the  immediate  vendee  from  the  assignee  in  law  is  not 
within  the  proviso,  (c)  An  assignment,  by  operation  of  law,  there- 
fore, will  not  amount  to  a  forfeiture.    Thus  the  sale  of  a  lease 
under  a  bond  fide  execution  agidnst  the  lessee  is  not  a  forfeiture 
of  a  condition  not  to  assign;  but  if  the  tenant  give  a  warrant  of 
attorney  to  his  creditor  for  the  express  purpose  of  enabling  him 
to  take  the  lease  in  execution,  this  will  be  a  fraud  and  a  breach  of . 
the  condition.  {i\  So,  if  the  lessee  become  bankrupt,  an  assignment 
under  the  commission  is  no  breach  of  a  condition  or  covenant 
not  to  assign.  (^)    And  where  a  lease  contained  a  proviso,  that 
the  lessee,  his  executors,  or  administrators,  should  not  underlet,  « 

&c.;  and  the  lessee  became  bankrupt,  and  the  lease  was  assigned 
under  the  commission,  and  the  lessee  obtained  his  certificate, 
and  the  premises  were  re-assigned  to  him,  after  which  he  under- 
let, it  was  held  that  such  underletting  was  no  forfeiture  of  the 
lease.  (/)  The  lessor  may  however  guard  against  such  assign- 
ments, by  inserting  a  proviso  for  re-entry  upon  the  tenants  com- 
mitting an  act  of  bankruptcy,  whereon  a  commission  shall  is- 
sue (jf),  or  by  making  the  lease  depend  on  the  actual  occupancy 
of  the  premises  by  the  lessee.  (A) 

It  seems  doubtful,  whether  a  detise  by  will  is  a  breach  of  a  Whether  a  d«- 

vise  be  a  breach. 

(«)  TlioniliUl  T.  King,  Cro.  Elis.  757.  .    (f)  Goring  ▼.  Wanier,  S  £q.  Ca.  Ab. 

I>jer,15S,a«  Prett.  Skep.  Touch.  145,  iOQ.     Pbilpot  ¥.  Hoare,  3  Atk.  3i9. 

bat  aee  Dampor's  caae,  4  Rep.  120,  b.  •  Amb.  480,  S.  C.    Doe  d.  Goodbehere 

BmiBiiiel  T.  Maq>benoD,  14  Yes.  176.  y.  Bevan,  3  M.  antl  S.  d5S. 

Omb.  Dig.  Condition,  (Q).  (/)  Doe  d.  Cbeere-r.  Smith,  1  Martb. 

(6)  Bally  t.  Wells,  Wilmofs  cases,  359,  5  Taunt.  795,  S.C. 

^53.  ilh  ^o®  ^*  HoDter  ▼.  Gatliers,  e  T. 

(0  Doe  d.  Goodbehere  v.  Beran,  3  R.  i33. 

H.  and  8. 358.  QC)  Doe  d.  Lockwood  ▼.  Clarke,  8 

(d)  Doe  d.  Mitcbinson  ▼.  Carter,  8  T.  East,  185.    Doe  d.  Dnke  of  Norfolk, 

Jt.  67.  Doe  d.  LordStinliopeT.  Skeggs,  v.  Hawke,  %  East,  481. 
cited  ST.R.  134. 
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assign. 


Fledging  the 
deed. 


Under-leaaei. 


Constniction  of  covenant,  or  condition  not  to  assign.    The  weight  of  authorities 

corenantsnot  to  appears  to  be  in  Ceivour  of  the  affirmative*  (a) 

Where  a  tenant  covenanted,  ''  not  to  set,  assign,  transfer,  or 
otherwise  part  with  the  premises  demised,  or  the  lease,**  it  was 
held  that  depositing  the  lease  as  a  security  was  not  a  breach  of 
the  covenant.  (Jb) 

Where  the  lessee  covenanted  **  not  to  assign,  transfer,  or  set 
over,  or  otherwbe  do,  and  put  away  the  indenture  of  demise  oi 
the  premises  thereby  demised,  or  any  part  thereof,**  an  under- 
lease has  been  held  no^  to  be  a  breach  of  the  covenant  (c)    But 
where  the  proviso  in  a  lease  was  '*  not  to  set,  let^  or  assign  over 
the  said  demised  prembes,  or  any  part  thereof,**  an  under-lease 
w^  considered  to  be  within  the  terms  of  the  proviso,  (jt)    And 
where  a  lease  contained  a  proviso  for  re-entry  in  case  the  lessee 
'^  should  demise,  lease,  grant,  or  let  the  premises,  or  any  part  or 
parcel  thereof,  or  convey,  alien,  assign,  or  set  over  the  indenture, 
or  his  estate  therein,  or  any  part  thereof  for  all  or  any  part  of 
the  term,'*  and  the  lessee  entered  into  partnership  widi  A.  and 
agreed  that  he  should  have  the  use  of  a  back-room  and  other 
parts  of  the  premises  exclusively,  the  lease  was  held  to  be  for- 
feited, (e)   So  where  in  a  lease  for  years  the  proviso  was  "  not  to 
assign,  -or  otherwise  part  with  the  indenture  of  lease,  or  the  pre- 
mises thereby  demised)  or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term  thereby  granted,"  it  was  held  by  Lord  Ellen- 
borough  that  this  condition  was  broken  by  an  agreement  to  gi^nt 
a  lease  of  the  premises  for  the  residue  of  the  term,  reserving  a 
few  days,  under  which  possession  was  given.  (/)  But  a  covenant 
not  to  underlet  is  not  broken  by  admitting  a  lodger  for  above  a 
twelvemonth  into  the  exclusive  possession  of  a  room.    The  co- 
venant, said  Lord  EUenborough,  can  only  extend  to  such  under- 


(a)  'Diat  it  is  a  forfeiture,  see  Berry 
▼.  Taunton,  Cro.  Elis.  SSI.  Poph.  106, 
S.  C.  Knight  V.  Mory,  Cro.  £Hs.  60. 
1  Rol.  Ab.  4S8.  Borooghi  t.  Windsor, 
cited.  Moor,  S51«  Horton  t.  Hortou, 
Cro.  Jac.  75.  Dyer,  45,  b.  SLeon.  67. 
Sbep.  ToDcb.  144.  That  it  is  not  a  for- 
feitore,  see  Fox  ▼.  Swann,  Stylet^  48S, 
and  dieU  in  Cmsoe  t.  Bngby,  S  WiU. 
S37.    Doe  T.  BeTan,  3M.andS.S61. 

<6)  Doe  d.  Pitt  ?.  Hogg,  4  D.  and  R. 

tl6. 

(c)  Crusoe  d.  Bleocowe  ?.  Bngby, 


S  Wils.  S54.  t  W.  BbMik.  766,  8.  C. 

(d)  Roe  T.  Harrison,  S  T.  K.  415.  A 
lease  by  the  lessee  for  the  whole  tern 
amounts  to  an  asstgnmeDtt  tboogli  tiie 
rent  be  resenred  to  the  lesMe,  and  u 
power  of  reentry  giTen  to  hioii. .  Pfelma' 
▼.  Edwards,  Dougl.  186,  n,  bat  aee 
Poultney  ▼.  Holmes,  1  Str.405. 

(c)  Roe  d.  Diogley  ▼.  Sales,  1  BC. 
and  S.  f97« 

(/)  D4e  d.  HoUand  t.  Wonley,  1 
Canipb.N.P.C.SO.. 
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letdng  M  a  licence  might  be  expected  to  be  applied  for,  and  Construction  of 
who  ever  heard  of  a  licence  from  a  landlord  to  take  in  a  lod-  corenantsnotto 

gcr  (a)?  assign. 

If  die  lessor  licence  the  lessee  to  assign  the  premises^  the  Howdisditrg- 
ooTcnant  or  condition  not  to  assign  without  licence,  is  wholly  ed. 
discharged,  and  all  subsequent  assignees  may  assign  without  li- 
cence (6);  and  a  licence  to  alien  part  of  the  land  dispenses  with 
die  condition  as  to  the  residue,  (c)  Whether  the  hcence  be 
general,  or  particular,  as  to  one  particular  person,  the  condition  is 
gone,  and  the  assignee  may  assign  without  further  licence,  (d) 
Where  a  demise  is  to  three,  upon  condition  that  neither  they, 
nor  any  one  of  them,  shall  alien  without  licence,  and  the  lessor 
Hcences  one  of  them  to  alien,  the  condition  is  determined  as  to 
die  odier  two.  {e)  Where  the  lease  requires  the  licence  to  be  in 
writing,  a  parol  licence  is  insu£Eicient.  (/) 


In  the  leading  case  upon  this  subject  (g),  the  following  rules  Construction  of 
e  laid  down  with  regard  to  the  construction  of  covenants  run-  covenftnts  run- 
mug  widi  die  land.    Where  the  covenant  extends  to  a  thing  in  r^ 

ejsie,  parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the     -:• 

corenant  is  quodammodo  annexed,  and  appurtenant  to  the  thing 
demiaed,  and  shall  go  with  the  land,  and  shall  bind  the  assignee, 
though  he  be  not  boimd  by  express  words ;  but  when  the  cove- 
nant extends  to  a  thing  which  is  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed  to  the  thing 
whidi  has  no  being ;  as  if  the  lessee  covenants  to  repair  the  hou- 
ses demised  to  him,  during  the  term,  that  is  parcel  of  the  contract 
and  extends  to  the  support  of  the  thing  demised,  and  therefore 
is  quodammodo  annexed,  and  appurtenant  to  houses,  and  shall 
hmd  the  assignee  although  he  be  not  expressly  bound  by  the  co4 
Tenant.    But  if  die  lessee  had  covenanted  for  him  and  his  assigns, 
that  they  would  make  a  new  wall  upon  some  part  of  the  thing 

(«)  Doed.  PittT.  Lamiog,  4Campb.  173,  and  tee  Whitchcot  ▼.  Fox,  Cro. 

K,  P.  C.  rr.    15  Ve«.  «65.  Jac.  S98. 

<^)  Doanpor's    case,    4  Rep.  119.  (e)  Leeds  ▼.  Crompton,  cited  4  Rep. 

Dimpor  ?.  Synii,  Cro.  Elis.  815,  S.  C.  ISO,  a.   1  Rol.  Ab.  47f ,  S.  C.  Noy* 


Wftlker  ▼.  BeOamy,  Cro.  Jac.  102.  St. 

(«)  lb.  fiuarv  whether  a  liceocie  to  nn-  (/)  Roe  d.  Gregson  t.  HarriioD,  t  T. 

derlet  dbpenset  with  the  condition  a1-  R.  4S5>    Seers  t.  Hind,  t  Ves.  »94. 

together.   See  X  Sauad.  S88,  new  notes.  (f )  Spencer's  case,  5  Rep.  16,  a. 

<il)  Brummel  ▼.  Macphenon,  14  Ves. 
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Constnictton  of  demised,  then  for  as  much  as  it  is  ta  be  done  upon  the  land  de- 
covenants  run-    mised,  it  shall  bind  the  assignee;  for  although  the  corenant  does 
mng  with  the    g^tend  to  a  thing  to  be  newly  made,  yet  it  is  to  be  mad«  Jipoo 
*°  '         the  thing  demised,  and  the  assignee  is  to  take  the  benefit  of  it, 
and  therefore,  it  shall  bind  the  assignee  by  express  words.    But 
although  the  covenant  be  for  him  and  his  assigns,  if  the  thing 
to  be  done  be  merely  collateral  to  the  land,  and  does  not  tondi 
ox  concern  the  thing  demised  in  any  sort,  there  the  assignee  shall 
not  be  charged.    As  if  the  lessee  covenants  for  him  and  his  as- 
signs to  build  a  house  upon  the  land  of  the  lessor,  which  is  no 
parcel  of  the  demise,  or  to  pay  any  collateral  sum  to  the  lessor, 
or  to  a  stranger,  it  shall  not  bind  the  assignee,  because  it  is 
merely  collateral,  and  in  no  manner  touches  or  concerns  the 
thing  that  was  demised,  or  that  is  assigned  over,,  and  therefore,  in 
such  case,  the  assignee  of  the  thing  demised  cannot  be  charged 
with  it,  no  more  than  any  other  stranger. 
1.  Corenants         Where  the  covenant  extends  to  a  thing  in  esse  parcel  of  die 
extending  to  a    demise,  it  is    quodammodo  annexed  and  appurtenant   to   the 
thing  «n  m     ^\^a  demised,  and  binds  the  assignee  though  he  be  not  named. 

parcel  of  the  de-  ^.    *=*  '        ^  .        .«   i^    ,     ,  .  -»         ^        ,, 

mise  and  bmd-  Thus  a  covenant  to  repair  will  bind  the  assignee  though  not 
ing  the  assignee  named,  for  it  is  a  covenant  which  extends  to  the  support  of  the 
though  not  thing  demised,  and  is  therefore  quodammodo  appurtenant  to  it 
named.  ^^^  gQ^s  ^l(;{]  ^  (^q^    gg  a  covenant  to  leave  a  certain  portion  of 

land  every  year  for  pasture,  binds  the  assignee  though  not  named, 
because  it  is  for  the  benefit  of  the  estate,  according  to  the  na- 
ture of  the  soil  (A) ;  and  in  general  where  a  covenant  relates  to  the 
improvement,  meUoration,  and  mode  of  cultivation  of  an  estate, 
it  binds  the  assignee  though  not  named  (c)«  So  also,  a  covenant 
to  reside  constantly  on  the  demised  premises  during  the  term,  is 
a  covenant  which  runs  with  the  land,  and  binds  the  asagnee 
without  special  words  {d),  A  covenant  for  the  payment  of  rent, 
is  within  the  same  rule  {e) ;  so  a  covenant  to  retain  a  portaon  of 
the  rent  (/) ;  and  where  A.  being  seised  in  fee  of  a  mill,  and  of 

(a)  Dean  and  Chapter  of  WindMr's  Hamley  ▼.  Hendon,  IS  Mod.  St7,  aad 

case,  5  Rep.  24,  a.    Spepcer's  case,  5  see  onle,  p.  957. 

Rep.  17,  b.  (d)  Talem  v.  Chaplin,  S  H.  Blacks. 

(6)  Cockson  ▼.  Cock,  Cro.  Jac.  125.  153. 

(e)  P<rWibnot,C.J.  Bally  v.  Wells,  (e)  Attoe  v.  Hemmings,  2  Balttr. 

Wilmot"^  caiet,  S46.  As  to  covenants  to  tSl.   Isherwopd  ▼,  Oldknow,  3U.  and 

grind  corn  at  the  plaintiff's  mill,  see  S.  382.    Com.  Dig.  Cov.  (C  3). 

Ld.  Uxbridge  ▼.  Stavefauad,  1  Yes.  56.  (/)  Baylye  t.  Offord,  Cro.  Car.  iST. 
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certam  knds,  granted  a  lease  of  the  latter  for  years,  the  lessee  Construcaon  of 
yielding  and  paying  to  the  lessor,  his  heirs  and  assigns,  certain  ^.  ^^^  ^^^ 
rents,  ftc.^  and  also  doing  suit  to  the  mill  of  the  lessor,  his  heirs  laad. 
and  assigns,  by  grinding  all  such  com- there  as  should  grow  up-  - 
on  the  demised  premises,  it  was  held  that  the  reservation  of  suit 
to  the  mill  was  in  the  nature  of  rent,  and  that  the  impUed  cove- 
nant to  render  it  resulting  from  the  reddendum  was  a  covenant 
that  ran  with  the  land,  (a)  A  covenant  to  supply  the  premises 
demised  with  water,  is  a  covenant  running  with  the  land,  for  it 
respects  the  premises  demised,  and  the  manner  of  enjoyment,  (b) 
Where  on  a  demise  of  tithes,  the  lessee  covenanted  for  himself, 
his  executors,  administrators,  and  assigns^  not  to  let  any  of  the 
fiurmers  occupying  certain  lands,  have  any  part  of  the  tithes 
without  the  consent  of  the  lessor ;  this  was  held  to  be  a  cove- 
nant running  with  the  land,  and  Wilmot,  C.  J.  in  delivering  the 
judgment  of  the  court,  added,  that  if  the  covenant  had  not 
named  assigns,  it  might  be  very  plausibly  argued,  that  it  would 
have  bound  the  assignee  as  effectually  as  a  covenant  to  repair 
or  occupy  the  estate  in  the  manner  prescribed  by  the  lessor,  (c) 
A  covenant  to  insure  against  fire  premises  situate  within  the 
weekly  bills  of  .mortality,  mentioned  in  the  statute  14  Geo.  3,  c. 
78,  (the  effect  of  which  statute  is  to  enable  the  landlord  by  appli- 
cation to  the  governors  or  directors  of  the  insurance  office,  to 
have  the  sum  insured  laid  out  in  re-building  the  premises)  is  a 
covenant  that  runs  with  the  land  as  much  as  a  covenant  to  repair 
or  re-build  in  case  of  a  damage  by  fire,  (d)  A  covenant  that  a 
lessor  will  at  the  end  of  the  term  grant  another  lease,  runs  with 
the  land,  (e) 

Where  the  lessee  covenants  to  let  the  lessor  have  a  thing  out 
of  the  demised  premises,  as  a  common  or  other  profit  d  pren- 
der^  this  covenant  runs  with  the  land,  and  binds  the  assignee.  (/) 

The  usual  covenants  for  title  run  with  the  land,  as  the  co- 
Tenaat  that  the  vendor  was  seised  in  fee,  and  had  good  right 

(m)  Vysyzn  V.  Aitbor,  1  Barn,  and     Aid.  1.    If  the  premittea  were  in  any 
.  410.  other  part  of  the  kingdom,  this  would 


(fr)  JonrdaJD  ▼.  Wilson,  4  Bam.  and  be  a  covenant  tliat  would  pass  to  an  as- 

Aid.  966*  signee.  Per  Best,  J.  lb:d. 

(«)  Bally  ▼.  Wells,  Wilmot's  cases,  (0  Moor,  159,  recognised  in  Vernon 

349,  3Wilii.  ?5,S.CMayorofCongle-  ▼.  Smitli,  5  B.  and  A.  11.  Isteed  v. 

ton  ▼.  PattisoD,  10  East,  134, 136.  Stonely,  And.  8«.    12  East,  469. 

<^>  Vernon  v.  Smith,  b  Bam.  and  (/)  Colea'scase,  1  Salk.  196. 
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ConstiQctioo  of  to  convey  (a)  for  further  assurance  (b),  and  for  quiet  ehjoy- 

covenaiite  run-    nient.(c) 

mng  wi    the       "Where  the  covenant  relates  to  a  thing  not  in  esse,  but  to  be 
1_    done  upon  the  land  demised,  the  assignee  is  bound  if  named,  (d) 

2.  Covenants  re-  To  Carry  the  lien  of  a  personal  obligation  over  to  the  assignee, 
lating  to  a  thing  he  must  in  all  cases,  where  something  is  to  be  done  de  novo,  be 
not  in  eae,  but  expressly  named  (e\  and  the  thing  to  be  done  must  affect  the 
to  be  done  on     mature,  quality,  value,  or  mode  of  enjoyment  of  the  thing  de- 

f^*°f  *"  inised,  independently  of  collateral  circumstances.  (/)  Where  a 
lessee  of  tithes  covenanted  for  himself,  his  executors,  adminis- 
trators, and  assigns,  not  to  let  any  of  the  farmers  of  certain  lands, 
have  any  part  of  the  tithes  without  the  consent  of  the  lessor;  it 
was  held,  that  this  covenant  followed  the  lease  into  the  hands  of 
the  assignee,  and  bound  him  to  the  performance  of  it  {g) 

3.  Collateral         If  the  covenant  is  merely  collateral  to  the  land,  and  does  not 
covenants,      touch  or  concem  it  in  any  sort  (A),  it  cannot  run  with  the  land, 

and  will  not  bind  the  assignee,  though  he  be  named.  Thusa 
covenant  for  the  payment  of  an  annual  sum,  or  to  build  a  house  on 
other  land,  is  merely  collateral,  for  the  thing  covenanted  to  be 
done  has  not  the  least  reference  to  the  land,  it  is  a  substantive, 
independent  agreement,  not  quodammodOf  but  mdh  modo  an- 
nexed, or  appurtenant  to  the  land,  (t)  So,  where  in  a  lease  of 
ground,  with  liberty  to  make  a  watercourse  and  erect  a  nuU,  the 
lessee  covenanted  for  himself,  his  executors,  admimstrators,  and 
assigns,  not  to  hire  persons  to  work  in  the  mill  who  were  setded 
in  other  parishes,  without  a  parish  certificate,  this  was  held  to 
'  '  be  a  collateral  covenant,  not  running  with  the  land,  since  ^t  did 
not  affect  the  nature,  quality,  value,  or  mode  of  enjoyment,  of 
the  thing  demised,  {k)  A  covenant  by  the  lessee  of  a  tavern, 
to  account  monthly  to  the  lessor,  for  all  the  wines  which  shall  be 
there  sold,  and  to  pay  to  the  lessor,  or  his  assigns,  SOs.  for  each 

(a)  KiiigdoD  v.Nottle^  4  M.andS.  55.   '  Congleton  t.  Pattison,  10  Es«t»  155. 
(6)  Middleinore  v.  Goodale,Cro.Car.         (g)  Bally  v.  Wells,  Wiliyofs 


505.  541.    5  Wils.  25,  S.  C.  JiUe,  p«  457. 

(c)  Campbell  v.  Lewis,  5  Barn,  and  (h)  Speucer*s  case,  5  Rep.  16,  b. 
Aid.  59S.  (t)  Mayho  t.  Backbnnt,  Cro.  Jac. 

(d)  Spencer's  case,  5  Rep.  16,  b.  458.    BaUy  v.  WelU,  Wifanot'a  casc% 
Bally  V.  Wells,  Wilmot's  cases,  544.1  545. 

(e)  Per  Wilmot,  C«  J.  Bally  t.  Wells,  (fc)  Mayor  of  Congleton  ?•  PfttCii«%' 
Wilmot's  cases,  545.  10  East,  150. 

(/)  Per  LordEllenborougb,  Mayor  of 


•CiwenanL 


439 


tufa  9cld,  is  a  collateral  covenant,  (a)    So  where  the  lessor  has  Construction  of 
freehold  and  leasehold  property  lybg  together,  and  covenants  in  *^®^*^°*" ' 


a  lease  of  parcel,  that  if  he,  his  heirs,  or  assigns,  shall  during 
the  term  have  any  advantageous  offer  of  disposing  of  a  certain 
adjoining  freehold  parcel,  he  (the  lessor)  his  heirs,  or  assigns, 
wiD  not  dispose  of  the  same  without  previously  making  an  offer 
of  that  parcel  to  the  lessee,  his  executors,  administrators,  or  as- 
signs, at  five  per  cent,  less  than  that  offer ;  this  covenant  is 
merely  collateral.  (6)  So  a  covenant  by  a  purchaser  of  land  to 
produce  the  tide  deeds,  does  not  run  with  the  land,  so  as  to  bind 
his  assignee,  (c) 

A  term  of  years  was  limited  to  A.,  for  securing  a  stun  of  mo- 
ney, and  the  defendant  in  the  mortgage  deed  covenanted  witH 
A*  his  executors,  administrators,  and  assigns,  to  pay  the  money 
at  a  certain  day ;  and  after  that  day  A.  died,  having  bequeathed 
to  the  plaintiff  the  term  so  secured,  and  appointed  the  plaintiff 
and  another  his  executors.  The  co-executor  assented  to  the 
bequest.  In  an  action  on  the  covenant  brought  by  the  plaintiff 
in  his  own  right,  it  was  held  that  he  was  not  entitled  to  sue  as 
assignee ;  first,  because  the  covenant  was  merely  personal,  and 
secondly,  because  the  breach  occurred  in  the  testator's  life- 
lime*  (c^ 

It  has  been  said  that  if  tenani:  in  fee  grant  a  rent  charge  out 
of  lands,  and  covenant  to  pay  it  without  deduction  for  himself 
and  his  heirs,  covenant  may  be  maintained  against  the  grantor 
and  his  heirs,  but  not  against  his  assignee,  for  it  is  a  mere  per- 
sonal covenant,  and  cannot  run  with  the  land,  {e)  If  indeed  the 
position  laid  down  by  Lord  Kenyon  (/)  be  correct,  that  it  is 
not  sufficient  that  a  covenant  is  concerning  the  land,  but  in 
order  to  make  it  run  with  the  land,  there  must  be  a  privity  of 
ataie  between  the  covenanting  parties,  the  above  dictum  must  be 


ning   with   the 
land. 


(c)PBreroy^  ease,  Moore,  243.  Oodb. 
IflO.  Canham  v.  Rast,  8  Tanot.  231 .  Yin. 
Ab.  Cot.  (K.  3,  11).  Lord  KenyoD 
tbenght  it  donbtfal  whether  a  covt.  that 
the  tettee  and  her  assigns  would  pnr- 
all  the  beer  consnmed  on  the  pre- 
at  the  plaintiif's  brewery^  was 
collateral  Hartley  v.  Peball,  Peake's 
N.P.  C  13].  See  James  v.  BInnck, 
Hardret,88» 
(6)  Admitted  io  Colttson  v.  Lettsom, 


6  IVinnt.  224. 
(e)  Barlay  ▼•  Raine,  1  Sim.  and  Stn, 

449. 

(d)  Canham  ▼.  Rnst,  8  Tannt.  227.  2 
B.  Moore,  164,  S.  C. 

(e)  Per  Holt,  C.  J.  Brewster  v.  Ked« 
gill,  1  Ld.  Raym.  317.  Satk.  198. 5  Mod. 
369.  S.  C.  See  Bally  v.  Wells,  Wil- 
mof  s  cases,  349. 

(/)  Webb  ▼.  Rnsiei,  3  T.  R.  402,  but 
see  p««l,  Pakenham's  case,  p.  443. 


4*40  Cavenani. 

Construction  of  adimttecL  to  be  law,  for  there  is  certsunly  no  privity  of  estate  be- 

covenants   run-  «  •  <■    «  t*    •*  %_ 

th  th    ^^^^  ^^^  assignee  and  the  grantee  of  the  rent  charge. 
jj^^^  A  covenant  to  pay  a  rent  charge  will  not  run  with  the  rent 

— — i  charge,  so  as  to  enable  an  assignee  of  such  rent  charge  to  sue 
upon  it.  Thus,  where  J.  B.  being  seised  in  fee,  conveyed  to 
the  defendant  and  T.  J.,  their  heirs  and  assigns,  to  the  use  that 
J.  B.,  his  heirs  and  assigns,  might  have  and  take  to  his  use  a  rent 
certain,  to  be  issuing  out  of  the  premises,  and  subject  to  the  said 
rent  to  the  use  of  the  defendant,  his  heirs  and  assigns,  and  de- 
fendant covenanted  with  J.  B.,  his  heirs  and  assigns,  to  pay  to 
him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  within  one 
year  one  or  more  messuages  on  the  premises,  for  better  secttring 
the.  said  rent,  and  J.  B.  within  one  year  demised  the  said  rent 
to  plaintiffs  for  one  thousand  years.  It  was  held  that  covenant 
would  not  lie  for  the  plaintiff  for  non-payment  of  the  rent,  or  ibrnot 
building  the  messuages,  for  the  covenant  was  personal  to  J.  B.  {a) 
A  covenant  '^  not  to  assign"  generally  appefirs  to  be  personal 
to  the  lessor  and  lessee  (6),  and  is  therefore  merely  collateral 
and  cannot  run  with  the  land,  (c)  It  can  only  affect  the  lessee 
himself,  and  is  so  far  from  being  meant  to  reach  the  assigns,  that 
it  is  inserted  to  prevent  there  being  any  assigns  at  all.  (d)  How- 
ever, where  the  lessee  covenants  for  himself  and  his  assigns, 
not  to  assign  to  a  particular  person,  such  a  covenant  would,  as 
it  seems,  run  with  the  land  and  bind  the  assignee,  (e) 

Where  the  lease  is  of  sheep  or  other  personal  goods,  the  as- 
signee, whether  named  or  not,  can  never  be  bound  by  any  covenant 
relating  to  them,  for  there  is  no  privity  as  in  the  case  of  real  pro- 
.     perty  between  the  lessor  and  lessee,  and  his  assigns.  (/) 


^y^^'"°-  The  lessor  or  the  assignee  of  the  reversion  may  maintain  co^ 

Leuor.  venant  for  a  breach  of  covenant  committed  while  the  reversion 
was  in.  him,  though  he  has  assigned  it,  or  been  deprived  of  it, 
before  action  brought,  (g) 

(a)  Milnes  ▼.  Branch,  5 M.&S. 411.  (e)  Ibid,  339,  and  %e€mUe,p,  483. 

(6)  Prest.  Sliep.  Touch.  145.  (/)  Spencer's  case,    5  Rep.  16,  b. 

(c)  Pennant's  case,  3  Rep.  64,  a.  Col-  Bally  ▼.  Wells,  Wilmot's  cases,  344, 

lins  V.  Silloy,  Styles,  265.  345. 

(O   Bally  V.  Wells,  Wi]mot*s  cases,         (g)  Athowe  v.  Heminiog,  1  Rol.  Rep. 

351.  St.  Alidgley  t,  Lovelace,  Garth.  S90. 
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The  heir  is  entitled,  at  common  law,  to  sue  on  a  corenant  By  whom. 
made  with  his  ancestor,  and  running  with  the  land,  for  he  is  !!T 
privy  in  blood,  and  not  merely  privy  in  estate,  like  the  assignee 
of  a  reversion  (a) ;  and,  therefore,  where  a  lessee  (or  years  cove- 
nanted with  the  lessor  and  his  executors  to  repair,  it  was  held, 
that  the  heir  might  sue  on  such  covenant,  though  he  was  not 
named  (6) ;  and  so  where  a  vendor  covenanted  with  A.  and  his 
heirs  for  further  assurance  upon  request,  and  a  request  was 
made  by  A.  in  his  lifetime  to  have  a  fine  levied,  but  no  such 
fine  was  levied,  and  A.  was  not  evicted  during  his  lifetime,  but 
the  heir  of  A.  was  afterwards  evicted,  it  was  held,  that  the  heir 
might  maintain  an  action  for  the  breach  accrued  in  the  ancestor's 
lifi^time,  by  the  request  and  refusal  (c),  for  the  ultimate  damage 
had  not  accrued  in  the  lifetime  of  the  testator.  But  where  the 
ultimate  damage  is  sustained  in  the  lifetime  of  the  ancestor,  as 
where  he  is  evicted,  and  the  land,  €md  consequently  the  covenant, 
do  not  descend  to  the  heir,  in  such  case  the  executor  only  can 
sue  upon  the  covenant,  {d)  Where  the  heir  assigned  a  breach 
in  covenant,  that  the  premises  were  out  of  repair  tali  die  et  per 
10  annoiy  which  included  part  of  his  ancestor's  time;  after  ver- 
dict for  the  p]ainti£P,  it  was  moved  in  arrest  5f  judgment,  that 
part  of  tlie  ten  years  incurred  in  the  life  of  the  ancestor ;  but  it 
was  held  by  Holt,  C.  J.,  that  if  the  premises  were  out  of  repair  in 
die  time  of  the  ancestor,  and  continued  so  in  the  time  of  the 
heir,  it  was  a  damage  to  the  heir,  and  the  jury  must  give  as 
much  in  damages  as  will  put  the  premises  into  repair,  but  that 
thereby  no  damages  are  given  in  respect  of  the  time  the  pre- 
mises continued  in  decay,  but  in  respect  of  what  it  will  cost  at 
the  time  of  action  brought  to  put  the  premises  in  repair;  where- 
fore per  decern  atmos  was  frivolous,  {e) 

It  appears  from  what  is  said  above,  that  where  by  a  breach      Executor. 
of  a  covenant  relating  to  land,  in  the  time  of  a  testator,  the  per- 
MMial  estate  of  the  testator  is  lessened,  his  executor,  and  not  bis 
heir,  is  the  proper  party  to  sue.    Whenever  the  reversion  is  for 

(fl)  F.  N.  B.  145  C    Webb  v,  Rus-  (d)  Locy  ▼•  Levingtoo,  t  Lev.  tS. 

•ell,  ST.  R.  402.  Com.  Digv  Gov.  (B.  1  Vent.  175,  8.  C.  KiDgdon  v.  Nottle, 

2%    Sliep.  Toneb.  175.  1 M.  and  S.  S63,  S66.    King  v.  Jones, 

(ft)  Longher  t.  Williams,  S  Lev.  9t.  5  Taunt.  4«7. 


(c)  King  T.  Jones,  STaimt  417,418.        (e)  Vivian  ▼•  Campion,  1  Salk.  141. 
1  Manb.  107,  S.  C.  affirmed  on  error.     Holt,  178,  S.C. 
4  M .  and  8.  188. 


Aingnee. 
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By  whom.  yeaiSy  the  ezecutor  is  of  course  the  only  party  capaMe  of  suing 
on  a  covenant  made  with  the  lessor.  Where  A.  and  B.  his  wife 
by  indenture,  demised  lands  to  C.  for  twenty-one  years,  and  co- 
venanted, that  they  (A.  and  B.)  would,  at  the  end  of  twenty- 
one  years,  make  a  good  lease  to  C.  and  his  assigns  (or  twenty- 
one  years,  commencing  at  the  expiration  of  the  first  tenn,  and 
during  the  first  term  the  lessee  died,  having  made  his  will,  and 
appointed  D.  his  executrix,  who  entered,  &c.,  and  died,  having 
made  her  will  and  appointed  the  plaintiff  her  executor,  who 
entered,  &cJ,  and  at  the  expiration  of  the  first  term,  A«  and  B. 
refused  to  grant  the  fiurther  lease,  it  was  held  that  the  plaintiff 
might  maintain  an  action  on  thb  covenant  against  A,  die  hus- 
band, (a) 

An  Qxecutor  of  tenant  for  years,  is  expressly  within  the  statute 
of  SS  Hen.  8,  c.  S4,  and  may  maintain  covenant  against  the  as- 
signee of  the  reversion. 

At  common  law,  whenever  a  covenant  is  entered  into,  whidh 
runs  with  the  land,  the  assignee  of  the  land  is,  as  such,  entided 
to  take  advantage  of  it.  Thus  where  the  vendor  of  an  estate  in 
fee  covenanted  with  the  feoffise,  his  heirs  and  assigns,  for  fiuther 
assurance,  it  was  held,  that  the  assignee  might  maintain  an  action 
for  a  breach  of  that  covenant  in  his  own  time,  (b)  And  so  where 
A.,  being  possessed  of  certain  premises  for  a  term  of  years,  as- 
signed part  of  them  over  to  B.  for  the  residue  of  the  term,  with 
a  covenant  for  quiet  enjoyment,  and  B.  afterwards  assigned  th^n 
bver  to  C,  it  was  held,  that  C,  having  been  evicted  by  the  les- 
sor of  A.  for  a  breach  of  covenant  committed  by  A.  previously 
to  the  assignment  to  B.  might  maintain  an  action  against  A. 
upon  the  covenant  for  quiet  enjoyment,  (c)  In  these  cases  there 
was  a  privity  of  estate  between  the  parties,  upon  which  ground. 
Abbot,  C.  J.  held  the  action  in  the  latter  case  to  be  maintainable. 
It  is  said  by  Lord  KenycHi,  that  it  is  not  sufficient  that  a  cove- 
nant is  concerming  the  land ;  but  in  order  to  make  it  run  with  the 
land,  there  must  be  a  privity  of  estate  between  the  covenanting 
parties  {d) ;  but  there  appear  to  be  some  cases  in  which  the 
courts  have  held,  that  a  covenant  may  run  with  land,  and  the 
assignee  be  entitled  to  sue  upon  it,  although  there  exists  no  pri- 

(a)  Chapman  v.  DvltoD,  Plowd.  S86.  Aid.  592.    Noke  t.  Awder,  Cro.  Elu. 

(6)  Middlemore  v.  Goodale,  Cro.  Cac*  ^^S,  436. 

603.  (d)  Webb  ▼.  RoMell,  3  T.  R.  40S. 
(c)  Campbell  ▼.  Lewis,  3  Baro.  and 


▼ity  of  estate  between  the  parties.  Thus  in  Pakenham's  case  (a),  By  whom. 
there  being  grandfEtther,  father,  and  son,  and  the  grandfather  be-  — ^ 
ing  seised  of  the  manor  of  D.  whereof  a  chapel  was  parcel,  a 
{Mrior,  with  the  consent  of  his  convent,  by  deed  covenanted  for 
him  and  hjs  successors,  with  the  grand£sither  and  his  heirs,  that 
be  and  his  convent  would  sing  all  the  week  in  his  chapel,  parcel 
of  the  said  manor,  for  die  lords  of  the  said  manor,  and  their 
servants,  &c.  The  grandfather  enfeoffed  one  of  the  lAanor  in  fee, 
who  gave  it  to  his  younger  son  and  his  wife  in  tail ;  and  it  was 
adjudged,  that  the  tenants  in  taQ»  as  terretenants,  (for  the  elder 
brother  was  heir,)  should  have  an  action  of  covenant  against  the 
prior;  for  the  covenant  is  to  do  a  thing  which  is  annexed  to  the 
chapel  which  is  within  the  manor,  and  so  annexed  to  the  manor. 
But  i^  says  Sir  Edward  Coke,  the  covenant  had  been  with  a 
stranger,  to  celebrate  divine  service  in  the  chapel  of  A.  and  his 
heirs,  the  assignee  could  not  have  had  an  action  of  covenant,  for 
the  covenant  could  not  be  annexed  to  the  manor,  because  the 
covenantee  was  not  seised  of  the  manor,  (i) 

The  assignee  of  the  reversion  may  brii^  covenant  without 
gifiii^  notice  of  the  assignment  to  the  lessee  (c) ;  but  if  the  lessee 
has  paid  over  the  rent  to  the  lessor,  before  nodce  of  the  assign- 
ment, such  rent  cannot  be  recovered,  {d) 

Those  who  come  to  the  land  by  ad;  of  law,  as  tenant  by  sta- 
tute merchant,  statute  staple,  or  elegit^  or  the  purchaser  of  a 
lease  for  year^  under  an  execution,  are  entitled  to  maintain  co- 
venant, (e)  The  assignee  of  the  assignee  may  have  covenant; 
flo  the  executors  of  the  assignee  of  the  assignee  of  a  term ;  and 
the  assignees  of  the  executors  or  administrators  of  an  assignee 
€»f  a  term.  {/)  And  a  devisee  may  maintain  an  action  on  a  cove* 
nant  running  with  the  land,  for  a  breach  in  the  testator's  lifetime, 
if  it  be  a  continuing  breach  in  the  time  of  the  devisee,  {g) 

An  assignee  may  take  advantage  of  a  covenant  in  law  running 
with  the  land,  as  well  as  of  a  coven&nt  in  deed.  (A) 

But  at  common  law  a  covenant  could  only  run. with  the  kmd^ 

(«)  4t  Ed.  3,  3,  a.     Br.  Ab.  Gov.  (e)  Spencer's  case,   5  Rep.  17,  a. 

5>    Co.  Liu.  385,  a.    Spencer's  case,  Shep.  Toach.  176. 

S  Hep.  17,  b.    8bep.  Toncb.  177 ;  and  (/)  Spencer's  case,  5  Rep.  17,  b. 

•ee  Vyv^an  ▼•  Artbur,  i  Baro.  and  (g)  Kingdon  v.  Nottle,  4  M.  and  8. 


415.  53. 

(*)  Co.  Litt  385,  a.  (ft)  Nokesi  case,  4  Rep.  80^  b.    Vy 

(«)  BnU.  N.  P.  160.  rywa  v.  Artbar,  i  B.  aad  C.  410. 
(O  Stat.  4  Anne,  c .  16,  s.  9. 
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< 

By  whom,     and  not  with  the  reversion :  9nd,  therefore,  the  assignee  of  a 
"  reversion  could  neither  maintain  covenant  against  the  lessee,  nor 

be  suedby  him  in  covenant,  (a)     In  order  to  remedy  this  incon- 
venience, the  statute  of  S2  Hen.  8,  c.  34,  was  passed. 
AsBignee  This  Statute,  after  reciting,  that  many  temporal  and  reli^ous 

of  reversion,  persons  had  made  leases  and  grants  of  land  for  life  or  lives,  or 
for  term  of  years,  by  writing  under  seal,  containing  conditions 
and  covenants,  to  be  performed  as  well  on  the  part  of  the  lessees 
and  grantees,  their  executors  and  assigns,  as  on  the  part  of  the 
lessors  and  grantors,  their  heirs  and  successors :  and  that  by  the 
common  law,  no  stranger  to  any  covenant  could  take  advantage 
thereof,  but  only  such  persons  as  were  parties  or  privies  there- 
unto, by  reason  whereof  grantees  of  reversions,  and  grantees  and 
patentees  of  lands  lately  belonging  to  religious  houses  were  ex- 
cluded from  any  entry  or  action  against  the  lessees  and  grantees, 
thdr  executors  and  assigns,  for  breach  of  any  condition  or  co- 
venant, enacts,  that  all  persons  and  bodies  politic,  their  heirs, 
successors,  and  assigns,  having  any  gift  or  grant  of  the  king, 
of  any  lands  or  other  hereditaments,  or  of  any  reversion  of  the 
same,  which  belonged  to  any  of  the  monasteries,  &c.,  dissolved, 
or  by  any  other  means  come  to  the  king's  hands,  since  the  fourdi 
day  of  February,  A.  D.  1635,  or  which  at  any  time  theretofore 
belonged  to  any  other  person,  and  after  came  to  the  hands  of  the 
king,  and  all  other  persons  being  grantees  or  assignees  to  or  by 
the  king,  or  to  or  by  any  other  person  than  the  king,  ai^d  their 
heirs,  executors,  successors,  and  assigns,  should  and  might  have 
and  enjoy  Uke  advantages  against  the  lessees,  their  executors, 
administrators,  and  assigns,  by  entry  for  non-payment  of  the 
rent,  or  for  doing  waste  or  other  forfeiture,  and  also  should  and 
might  have  and  enjoy  all  and  every  such  Uke  and  the  same  ad- 
vantage, benefit,  and  remedies,  by  action  only,  for  not  perform- 
ing other  conditions,  covenants,  or  agreements  expressed  in  the 
indentures  of  leases,  demises,  and  grants,  against  the  said  lessees, 
farmers,  and  grantees,  their  executors,  administrators,  and  as- 
signs, as  the  said  lessors  and  grantors,  their  heirs  or  successors, 

(a)  There  are  indeed  dtcia,  that  co-  S94,  401 .    Tfaarsby  ▼.  Plant,  1  Saimd* 

venant  lay  in  some  caies  at  common  S40, 5th  edit,  and  note  (3).  See  also  the 

law,  for  the  assignee  of  the  reversion,  new  note  there,  (o).  Barker  v.  Damer, 

See  Harper  v.  Bnrgb,  2  Lev.  206.   Vy.  3  Mod.  338.    Thrale  v.  Cornwall,  1 

vyan  v.  Arthur,  l  Barn,  and  Cres.  414.  .  Wilt.  165. 
Isherwood  v.  Oldknow,  3  M.  and  S.  388, 
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might  have  had  or  enjoyed  at  any  time  in  like  manner  and  form  ^y  ^^o"'* 
as  if  the  reversion  of  such  lands,  &c.  had  not  come  to  the  hands 
of  the  king,  &c.  By  s.  2,  all  fiirmers,  lessees,  and  grantees  of 
lands  or  other  hereditaments  for  term  of  years,  life,  or  lives, 
their  executors,  administrators,  and  assigns,  shall  have  like  ac- 
tioD,  advantage,  and  remedy,  against  all  persons  and  bodies  poli- 
tic, their  heirs,  successors,  and  assigns,  having  any  gift  or  grant 
of  the  king,  or  of  any  other  persons,  of  the  reversion  of  the  same 
land  and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any 
condition,  covenant,  or  agxeement,  expressed  in  the  indentures  of 
their  leases,  as  the  same  lessees  might  have  had  against  the  said 
lessors  and  grantors,  their  heirs  and  successors. 

The  assignee  intended  by  this  statute,  is  one  who  comes  in  by 
the  act  and  limitation  of  the  party,  and  not  by  the  mere  act  of 
law,  as  the  lord  by  escheat,  the  lord' who  claims  for  mortmain, 
&c.  (a)  The  surrenderee  of  a  copyhold  reversion  is  within  the 
equity  of  the  statute,  (b)  And  where  tenant  for  life,  remainder 
to  A.  for  life,  makes  a  lease  under  a  power,  A.  is'  an  assignee  of 
the  reversion  within  the  statute,  (c)  The  assignee  of  part  of  the 
reversion  in  all  the  land,  is  an  assignee  within  the  statute,  (d)  And 
so  the  assignee  of  the  reversion  in  part  of  the  land,  (e)  But  the 
assignee  of  a- rent-charge  is  not  within  the  statute,  for  a  covenant 
cannot  run  with  a  rent,  nor  is  there  any  reversion.  (/)  The  sta- 
tute only  extends  to  covenants  which  run  with  the  ]and(g); 
and  it  does  not  extend  to  reversions  upon  estates  tidl,  for  the 
word  leuee  is  used,  and  tenant  in  tail  is  not  a  lessee  within  the 
meaoing  of  the  statute,  {h)  When  the  reversion  to  which  the 
covenant  is  incident  is  merged,  he  in  whose  estate  such  reversion 
is  merged,  cannot  sue  as  assignee  within  this  statute,  (a) 


(«)  Co.  litt  S15,  b.  The  attigoee  of  15S. 

tlM  revenkm  by  bargam  and  sale,  who  (e)  Twynam  v.  Piekard,  f  Bara.  and 

iilapartljbyactoflaw,  is  withinthe  Ald.105. 

statute.  lb.  4  Leon.  29.  Shop.  Touch.  (/)  Mthie  ▼.  Branch,  5  Bf.  and  S. 

Mt.  4U. 

(&)  Olover  T.  Cope,  1  Show.  284.   3  (g)  Spencer^  case,  6  Rep.  17.    Co. 

1^9.  H6.    Carth.  205,  8.  C.  Litt.  215,  b.    Webb  t.  Rnssell,  S  T. 

(0  Iiberwood  ▼.  Oldknow,  3  M.  and  R.  393. 

8.  383.      .  W  Co.  Litt.  215,  a. 

<d)  Co.  Utt.  215,  a.    Attoe  ▼.  Hem-  (<)  Moor,  94.    Webb  v.  Ruisell,  3 

oriap,  2  Bnlstr.  281.    Shep.  Toochs.  T.  R.  402. 
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AgaiMtwhoin.  Where  a  lessee  has  entered  into  an  exptess  coTenant,  lie  wiB 
,  Z  remain  liable  on  suek  covenant,  notwithstandinff  an  aesiflmnent 
tignment,  bank-  ^^^  ^^  acceptance  of  the  assignee  by  the  lessor,  and  such  Babilitgr 
ruptcy,  or  IdsoI-  extends  also  to  the  executors  or  administrators  of  the  lessee^(«) 
▼ency.  Formerly  bankruptcy  was  no  bar  to  an  action  upon  such  a  cofe- 

Bankruptcy,  uaut  for  rent  accrued  after  the  bankruptcy  (6);  but  now  by  sta- 
tute, 49  Oeo.  S,  c.  ISl,  s.  19,  it  is  enacted,  that  in  all  cases  in 
which  a  commission  of  bankrupt  shall  be  sued  forth  against  any 
pwson  after  the  passing  of  this  act,  and  such  person  shall  be  en** 
titled  to  any  lease,  or  agreement  for  a  lease,  and  the  assignees 
shall  accept  the  same,  aiid  the  benefit  therefrom,  as  part  of  the 
bankrupt's  estate  and  effects,  the  bankrupt  shall  not  be,  or  be 
deemed  to  be  liable  to  pay  the  rent  accruing  due  after  such  ac- 
ceptance of  the  same  as  aforesaid,  and  after  such  acceptance  Ae 
bttikrupt  shall  not  be  liable  to  be  in  any  manner  sued,  in  reqpeet 
or  by  reason  of  any  subsequent  non-observation,  or  non-perfor- 
mance of  the  conditions,  covenants,  or  agreements,  therein  contain* 
ed,  a  proviso  follows,  enabling  the  lessor  to  apply  to  the  Lord 
Chancellor  for  relief  in  case  die  assignees  refrise^  either  to  ac- 
cept the  lease  or  to  give  up  the  premises. 

By  this  statote,  the  lessee,  on  the  acceptance  by  his  asngneee, 
is  absolutely  discharged  from  his  covenants,  and  therefore  shoaUl 
he  again  come  in  as  assignee  of  his  assignees,  he  must  be  charged, 
aaassignee  and  not  as  leissee.  (c)  This  statute  does  not  extend 
to  cases  between  the  lessee  and  assignee  of  the  lease*  {d) 

If  the  assignees  intermeddle  with,  and  assume  the  managonMt 
of  the  land,  it  will  be  evidence  of  their  having  accepted  the  lease.  (^ 
Thus  when  the  assignees  were  chosen  on  the  8th  of  Juty,  asd 
suffered  die  bankrupt's  cows  to  remain  on  the  premises  tiH  ihe 
lOdi;  during  which  time  they  were  twice  milked  by  order  of  the 
assignees,  whose  servant  had  received  the  key  of  the  premises 
from  die  messenger  under  the  commission.  Lord  Ellenborougfa 
heUL  these  circumstances  to  be  a  suflicient  adoption  of  the  d»* 
mise.  (/)    So  where  the  asagnees  enter  upon,  and  take  posses^ 

(a)  Brett  ▼.  Conbertaid,  Cro.  Jae.  (e)  Doe  d.  Cbeere  t.  Smith,  5TnBt. 
Sit.  iteiol  ▼.  Mills,  4  T.  R.  98,  aod  lee     795.  1  Manii«  359,  S.  C. 


tifrcaeei  eoOected  in  1  Sannd.  t40,  i,  (d)  Tiylor  y«  Toaog,  3  Ben.  ft  AM. 

notes,  5th edit.  The ection lies againtt  5tl. 

the  le»ee  or  tuignee  at  the  lestor^  elee-  (e)  Hioum  ▼.  Pemberton,  7  Itait. 

tiea;  Bidielmire  y.  Oege,  VF.  Jonei,  ti:^.  flOS. 

(6)  Mills  V.  Aoriol,  1  B.  BiMkrt.  (/)  Welsh  y.  Myers,  4  Gunpb.  N.F. 

443,445.  4T.R.94.  100, 8.C.  in  Error.  C.S48. 


uoD  of  the  prenuaesy  they  become  chargeable  with  the  coTenants,  AgaiAitirliom. 
although  the  bankrupt's  eflfects  are  upon  the  premiaei^  and  the  ""^ 

assignees  deliver  up  the  keys  immediately  after  the  effects  are 
.sold,  (a)  So  if  the  assignees  put  up  a  lease  to  sale,  and  accept 
a  deposit  firom  a  purchaser,  they  are  liable  as  assignees,  unless 
they  shew  tlte  contract  to  be  rescnided.  (6)  But  the  mere  fact 
of  putting  a  lease  up  to  auc^on,  the  assignees  never  having  taken 
actual  possession,  and  there  being  no  bidder,  is  not  an  acceptance 
of  the  lease*  (c)  And  where  the  assignees  allowed  the  banb- 
mpt's  effects  to  remain  on  the  premises  for  nearly  twelve  months, 
and  in  order  to  prevent  a  distress,  paid  certain  arrears  of  rent^ 
intimating  at  the  same  time  to  the  landlord  that  they  did  not  in- 
tend to  take  to  the  lease,  unless  it  could  be  advantageously  dia* 
jposed  of,  and  the  lease  was  put  up  to  sale  by  the  assignees,  but 
diere  were  no  bidders  for  it,  and  the  assignees  omitted  for  nearly 
four  months  to  return  the  key  to  the  landlord,  these  circumstan-* 
ces  were  held  not  to  amount  to  an  acceptance,  (d)  So  a  release 
of  an  under  tenant  by  the  assignee  does  not  amount  toan  accep- 
tance of  the  original  lease,  (e)  Until  the  assignees  of  a  bankrupt 
do  some  act  to  manifest  their  assent  to  the  assignment  of  a  term 
to  them,  and  their  acceptance  of  the  estate,  the  term  still  xemains 
in  the  bankrupt,  and  he  is  liable  on  the  covenant  for  payment  of 
reiit^  for  arrears  accruing  subsequently  to  his  bankruptcy.  (/) 

The  lessee  will  be  liable  upon  his  express  covenant  after  his  ln«(iwiMy. 
discharge,  under  an  insolvent  act,  unless  there  be  a  special  clause 
therein  to  relieve  him(;);  as  in  the  late  insolvent  act  of  5  Geo. 
4,  c  61,  in  which  (s.  19)  it  is  enacted.  That  in  all  oases-in  which 
a  person  shall  take  the  benefit  of  the  said  acts,  (1  Geo.4v  c.  119; 
S  Geo. 4,  c  1^)  or  either  of  them,  and  such  penon'shall  be 
entitled  to  a  lease  or  agreement  for  a  lease,  and  hisassignee  or 
assignees  shall  accept  the  same,  and  the  benefit  thereupon,  as 
part  t>f  the  insolvent's  estate  and  effects ;  the  insolvent  sball  not 
be»  nor  be  deemed  to  be  liable  to  pay  the  rent  accruing  due  af- 
ter such  acceptance  of  the  same  as  aforesaid;  and  after  such  ac- 

(«)  HuMon  v.  Stephenson,  1  Barn.     N.P.C  S40.    1  B.and  A.50S. 
Aid.  SOS.  (e)  Hill  ▼.  Dobie,  8  Tannt  St5.    t 


((ft)  Htttinsi  V.  Wibon,  Holfa  N.P.  B.  Moore,  S4f,  8.  a 

C  S9a.    See  abo  Page  v.  Godden,  %  (/)  Copdand  v.  Stephens,  1  Bam. 

StSfk.   1I.P.C.509.  aodAld.59S. 

(«>T«raerv.KichaHaon,rEasl,sas.  (f)  CottereD  ▼.  Hooke,  Ddoft.  97. 


1  B  sBd  A,  SOr^  Marks  v;  Upton,  7  T.  K.  S05. 

<#>  HTheeler  v.  Bramah,  S  Can^ib. 


igainst  whom,  ceptaiice^  the  insolTent  shall  not  be  liable  to  be  in  any  manner 
■"""""""  sued,  in  respect,  or  by  reason  of  any  subsequent  non-obsenranoe, 
or  non-performance  of  the  conditions,  covenants,  or  agreements, 
therein  contained;  provided  that  in  all  such  cases  as  aforesaid, 
it  shall  be  lawfol  for  the  lessor  or  person  agreeing  to  make  such 
lease,  his  heirs,  executors,  administrators,  or  assigns,  if  the  as- 
signee or  assignees  shall  decline,  upon  his  or  their  being  required 
so  to  do,  to  determine,  whether  he,  or  they,  will  or  will  not  ac- 
cept such  lease  or  agreement  for  a  lease,  to  apply  to  the  said 
court  or  commissioner,  praying,  that  he  or  they  may  either  so 
accept  the  same,  or  deliver  up  the  lease  or  agreement  for  die 
lease,  and*  the  possession  of  the  pnemises  demised  or  intended  to 
be  demised,'  and  such  court  or  commissioner  shall  thereupon 
make  such  order,  as  in  all  the  circumstances  of  the  case  shaft 
seem. meet  and  just,  and  such  order  shall  be  binding  on  all 
parties. 

When  the  ancestor  has  covenanted  for  himself  and  his  heirs. 

Heir* 

the  heir  may  be  sued  upon  such  covenant,  and  it  is  not  necessary 
to  allege  in  the  declaration  that  he  has  lands  by  descent,  which 
is  matter  of  defence  and  must  be  pleaded,  (a)  And  in  a  covenant 
running  with  the  land,  and  binding  the  assignee,  the  heir,  though 
not  bound  as  heir,  may  yet  be  bound  as  assignee.  (  b)  Where  in 
an  action  on  a  breach  of  a  covenant  for  quiet  enjoyment  the  de- 
claration alleged  that  the  reversion  vested  in  the  defendant  hy 
assignment,  and  it  appeared  in  evidence,  that  the  estate  descend- 
ed to  the  defendant  as  heir,  the  court  held  that  the  allegation 
was  sufficiently  proved,  (c) 
£zecttto9.  Covenant  lies  against  an  executor  in  every  case,  although  he 
be  not  named,  unless  it  be  such  a  covenant  as  is  to  be  performed 
by  the  person  of  the  testator,  which  the  executor  cannot  per- 
form, (d) 

Where  an  executor  is  charged  on  a  breach  of  a  covenant  com- 
nutted  in  the  lifetime  of  his  testator,  be  must  be  sued  as  executor, 
and  the  judgment  against  him  must  be  de  bonis  teHatoru;  but 
where  the  executor  is  ch^ged  on  a  breach  of  his  testator's  co- 
venant committed  in  his  own  time,  he  may  either  be  sued  as 
assignee,  in  case  he  has  entered  upon  the  premises,  and  then  the 

(a)  Dyke  v.  Sweeting,  Willes,  585.  (iQ  Hyde  ▼.  Dean  tad  Cbapter  of 

Com.  Dig.  Cot.  (C.  S).  Windtor,  Cro.  EUi.  553.    Prett.  Sbep- 

(()  Prett.  Shep.  Toacfat.  177.  Toneh.  177, 178.    Com.  Dig,  Coy.  (C). 
(c)  Derisley  ▼•  Coftaoce,  4  T.  R«  75. 
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will  be  de  bcnU  propriis,  or  he  may  be  sued  as  execu-  Against  whom. 
tor  only,  in  which  case  the  judgment  wiH  be  de  bams  testa- 
torts,  {fi) 

In  what  cases  the  assignee  of  Uuid  is  liable  to  be  sued  at  com*  Anigm. 
mon  law,  on  a  covenant  running  with  the  land  has  already  been 
stated  (6);  and  by  the  statute  S2  Hen.  8,  0.34,  the  lessees  and 
grantees  of  lands,  their  executors,  administrators,  or  assigns, 
shall  have  the  sa^  remedy  against  the  (assignees  of  the  rever^ 
sian,  on  any  covenant  in  their  leases  running  with  the  land,  as  the 
lessees  themselves  might  have  had  against  the  lessors,  (c)  A  co<^ 
Tenant  which  runs  with  the  land  is  divisable  and  attaches  upon 
every  parcel  of  the  estate;  and  the  assignee  of  every  such  parcel 
may  be  sued  on  the  covenant,  {d)  An  appointee  is  not  such  an 
assignee  as  is  liable  on  a  covenant  binding  the  assigns,  for  he  is 
not  m  by  the  appointor.  Thus  where  an  estate  was  conveyed  to 
a  trustee  in  fee,  to  the  use  of  such  persons  as  Wr  should  appoint, 
and  W.  covenanted  in  the  same  conveyance  for  himself,  his  heirs, 
and  asagns,  to  pay  a  certain  fee-fiirm  rent  reserved  out  of  the 
estate  to  the  lord,  it  was  held  that  the  land  was  not  bound  in  the 
hands  of  W.'s  appointee  by  this  covenant,  (e) 

In  order  to  charge  the  assignee,  it  must  appear  that  the  whole  j,si^„^t  mmt 
estate  of  the  assignor  has  passed  to  him,  and  not  merely  that  he  ^  of  th^  whoU 
holds  the  lands  by  virtue  of  an  under-lease  (/),  and  the  devisee  tttate, 
of  an  equitable  estate  cannot  be  charged  as  assignee,  (g)  Where 
a  termor  granted  the  whole  of  his  term  to  J.  S.,  it  was  held  that 
J.  S.  might  maintain  an  action  as  assignee  of  the  term  (and  con- 
sequently might  be  sued  as  such)  although  in  the  deed  of  assign- 
ment the  rent  was  reserved  to  the  assignor,  with  a  power  of  re- 
entry in  case  of  non-payment,  and  although  new  covenants  were 
introduced  into  the  deed,  (h) 

Where  a  party  takes  an  assignment  of  a  term  by  way  of  mort- 


em) Tilney  v.  Norris,  1  Ld.  Raym. 
555.  Carth.519.  1  Salk.  S09,  S.  C.  Col- 
Jin  ▼.  Tborooghgood,  Hob.  1 88.  Buckley 
ir.  Pirk,  i  Salk.  317.  Wilson  t.  Wigg, 
to  Bast,  S13.  1  Saand.  1  a,  notes. 

(jk}Anie,  p.  436,  Com.  Dig.  Cov.  (C. 
S.)  teep.  Tboch.  179. 

(r)  Ani€,  (i.  445. 

(4)  Conghaa  ▼.  KiDg,Cro.  Car.  tSl. 
Cmhui  v.  Kemise,  Sir  W.  Jones,  $45. 
BsiUj  T.  Wefis,  Wilmofs  cases,  346. 


(e)  Roach  t.  Wadham,  6  East,  289. 
See  Mr.  Sogden*ii  obseryations  on  t|iis 
case,  Vend,  and  Piircii.  543, 4,  6th  edit. 

(/)  Holfbrd  T.  Hatch,  Dougl.  183.. 
Earl  of -Derby  ▼.  Taylor,  l  East,  60t. 
Brewer  ▼•  Bill,  S  Anstr.  419. 

(gr)  Mayor  of  Carlitle  v«  Blamire,  8 
East,  487. 

\h)  Palmer  T.  Edwards^  Dongl.  17& 
(n).  Parmenter  ▼.  Webber,  8  Tannt. 
593.  f  B.'MooreyiiM. 
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CavctuM* 


Againit  wlioili. 

No  entry  neees- 
wry. 


But  there  mu$t 
be  an  auentto 
^utrg§thei»' 
mgnett  of  a 
bankrupt. 


May  ^Uioharge 
themuhet  by  as- 
tigning  over* 


gag^f  or  t>tli0rwuie,  the  whde  interest  inunediftteljr  passes  to  hbiy 
and  he  becomes  liable  on  the  covenants  running  with  die  land, 
although  he  has  never  occupied  or  become  possessed  in  fiiet(a)^ 
but  an  executor  cannot  be  charged  as  assignee  untii  he  has  en^ 
tered. 

The  general  assignment  of  a  bankrupt's  personal  estate  mider 
his  commission  does  not  vest  a  term  of  years  in  the  assignee!^ 
unless  they  do  some  act  to  manifest  thdr  assent -to  the  assignment 
as  it  regards  them»  and  their  acceptance  of  the  estate,  (b)  It 
has  however  been  held^  that  no  acceptance  is  necessary  to  vest 
a  term  in  the  provisional  assignee  of  an  insolvent  who  takes  It  by 
assignment  under  the  statute,  53  O.  8,  c.  10S»  s^  18,  and  the 
court  observed,  that  a  public  officer  who  became  provisional  a»- 
signee^.had  no  discretion  allowed  him^  and  that  as  he  could  net 
refuse  the  assignment,  he  must  be  deemed  to  have  consented  to 
accept  the  property,  (c) 

An  assign^  may  exonerate  himself  from  any  further  liability 
on  the  covenants  of  a  lease  assigned  to  him,  by  assigning  overi 
for  as  he  is  chargeable  only  in  respect  of  the  tMng  demised^  and 
on  the  privity  of  estate  subsisting  betwe^i  him  and  the  leasor) 
he  is  not,  after  assignment,  liable  for  a  breach  of  covenant  com- 
mitted after  that  time  (d),  though  he  still  remains  answerable  for 
breaches  of  covenant  committed  during  the  time  of  his  occupa- 
tion, {e)  There  is  no  fraud  in  an  assignee  of  a  lease  assigning 
over  hb  interest  to  whomsoever  he  pleases,  with  a  view  to  get  rid 
of  the  lease,  although  such  person  neither  takes  actual  pos^ 
session  nor  receives  the  lease  (/),  and  an  assignment  to  a  Ubbob 
covert  is  sufficient,  where  the  husband  has  not  refused  his 
assent,  {g)  Upon  a  plea  of  assignment,  before  breach,  it  was  held 
sufficient  to  shew  that  an  assignment  had  been  executed  by  die 
assignee,  which  had  not  heen  delivered  to  the  second  assignee, 
but  remained  in  the  hands  of  the  solicitor  to  the  first  assignee 


(m)  WiUiams  y.  Boianqoet,  1  Brod. 
and  Bfaig.  f 38,  overroliog  Eaton  ▼• 
Jicqae*,  Dougl.  444. 

(h)  Copeland  v.  Stephen!,  1  Barn,  and 
Aid.  593.    Ante^  p.  447. 

(V)  Crofts  V.  Pick,  1  Bingb.  354. 

(d)  Pitcher  t.  Tovey,  l  Salk.  81. 
Qianeellor  Y.*Poole,  Dougl.764.  Boll. 
M.  P.  159. 

(c)  Pitcher  t.  Tovey,  M  tup,   Bac. 


Ab.  Gov.  (E.  4.)  bat  see  TreaeUe  v. 
Coke,  1  Vern.  165.  Onitow  ▼.  Cofiie, 
S  Madd.  341. 

(/)  Taylor  ▼.  Shnm,  1  Boa.  and  PtoL 
21.  Le  Keox  ▼.  Nasb,  f  Str.  Itti. 
Willianns  ▼•  Botanqaet,  1  Brod.  and 
Biog.  S38. 

(g)  Banifiitber  ▼.  Jordaoi  Doi^ 
451. 
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irtio  hacT  a  lien  upon  it.  (a)    The  assignees  of  a  bankrupt  may  A^ainst^^MB, 
refieve  themselves  from  their  liability  as  assignees  of  a  term,  in  the 
nifie  'manlier  as  Other  persons.  (6) 

t^fi  an  assignment  the  law  will  presmne  that  the  assignee  VnUnthM  «- 
assents  to  i^  until  he  do^s  some  act  to  shew  his  dissent,  though  ^^^  amgnsB 
audi  renunciation  need  neither  be  by  record  nor  by  deed,  (c)  ^'"^** 
After  such  renunciation'  the  original  assignee  will  remain  liable. 


The  action  of  covenant  when  brought  on  a  covenant  relating  of  the  dtdsra- 


to  lands,  is  transitory,  or  local,  accordingly  as  it  is  founded  oii 
prinly  of  contract  or  privity  of  estate.  As  the  statute  of  32 
Hen.  8,  c.  34^  transfers  die  privity  of  contract,  in  cases  under  that 
ilatate,*  the  venue  is  transitory.  The  action  therefore  between 
Ae  following  parties  la  taransitory. 

Ijesaor  v.  Lessee.  (<I)  Lessee  v.  Lessor,  (e)  Assignee  of  re- 
version V.  Lessee.  (/)    Lessee  v.  Assignee  of  reversion,  (g) 

Between  the  following  parties  it  is  local. 

Lessor  v.  Assignee  of  lessee,  (h)  Assignee  of  lessee  v.  Les- 
sor* (t)  Assignee  of  revelrsion  v.  Assignee  of  lessee,  (k)  As- 
ligBee  of  lessee  v.  Assignee  of  reversion.  (J)  And  so  in  all  cases 
where  the  action  is  brought  by  or  against  the  assignee  of  the 
IumI. 

The  rent  being  made  payable  in  a  different  county  from  that 
HI  which  the  lands  lie,  wiD  not  render  an  action  on  a  covenant 
tat  Ae  payment  of  such  rent,  brought  against  an  assignee,  tran^ 
fliiory.  (ill)  Where  the  action  is  local,  and  it  is  brought  and  tried 
in  a  wrong  county,  the  defect  is  aided  after  verdict  by  statute  16 
17CSar.«,  c.8.(«) 

Where  the  plaintiff  sues  on  a  covenant  in  a  deed  made  with. 


tion. 


■«9 


Venue. 


TroiMttofy. 


Loeal* 


(mi)  Odell  Y.  Wake,  SCampb.N.P. 
(*>  JML  WiUJiM  ▼.  Fiy,  .1  Merit. 


(0  ^^  Hotaroyd,    J.  Townton  ▼. 
'nckeD,  3  Bern,  end  Aid.  39. 

(d)  Belwei's  ceie,  7  Rep.  t,  e.    1 

aad.f41,e,  (n.)  5tiiedit. 

<«)  IM. 

</)  Tbanby  ▼.  Plent,  1  Seend.  fS/T. 


(ft)  Barker  ▼.  Damer,  Carth.  ISSr 
1  Sannd.  241,  d.  (n.)  5th  edit.  Stevenion 
▼.  Lamliard,  S  Eait,  579. 

(1)  IHd. 

ik)nrid. 

(f)Brid. 

(m)  Barker  ▼.  Damer,  Ca^tb.  XBf.  3 
Mod.338,S.C 

(a)  Mayor  of  London  v.  Cole,  7  T. 
R.  6a  8.  1  annd.  S41,  d,  note,  5th  edit. 
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or  the  decitra-  himself,  he  need  not  set  out  any  tide  in  die  dedantknu  (a)    But 
^^        where  he  sues  as  assignee  of  the  reversion,  he  must  set  out  Ae: 

Title  of  pltintiff.  ^^^  of  the  lessor,  and  deduce  his  own  tide  from  him.  (6)    Thu» 

if  a  termor  make  a  lease,  and  assign  die  reversion,  the.  assigDee 
must  set  forth  in  his  declaraticm  all  the  mesne  assignments  of  the 
term  down  to  himself;  for  he  b  privy  to  them,  and  therefore  be. 
shall  not  be  allowed  to  plead  generally,  that  the  lessee's  estate 
of  and  in  the  demised  premises,  came  to  him,  or  to  some  odier 
person  under  l^hom  he  claims,  by  assignment  (c)    But  he  need 
not  allege  any  notice  to  die  defendant  of  die  assignment  of  the 
reversion  to  himself,  (d) 
OfMesdant       With  regard  to  the  statement  of  die  defendant's  tide,    a 
more  general  form  of  pleading  is  allowed,  and  it  may  be  aHeged 
that  the  estate  and  interest  in  the.premises  came  to  the  defendaat 
by  assignment;  for  the  plaintiff  is  a  stranger  to  the  defendant's 
title,  and  therefore  carniot  set  it  out  particularly,  (e)    Nor  is  it 
necessary  to  state  quojure^  the  defendant  became  ass^nee,  and 
therefore,  in  declaring  against  an  heir,  he  may  be  charged  as  At- 
signee  generally.  (/)    But  it  is  not  sufficient  in  declaring,  against 
an  assignee  of  a  term  to  say  that  the  tenements  came  to  the  de-^ 
fendant  by  assignment,  but  it  must  be  shewn  that  he  is  assignee 
of  the  term,  (g) 
Breach*  The  breach  assigned  must  be  co-extensive  with  the  import  and 

effect  of  the  covenant,  (h)  And  where  the  matter  Ees  property 
in  the  knowledge  of  the  covenantor,  a  breach  in  the  words  of  die 
covenant  is  sufficient.  Thus,  where,  on  a  covenant  that  the  de-> 
fendant  had  full  power,  and  lawful  authority  to  demise,  dke 
breach  assigned  was,  that  the  defendant,  at  the  time  pf  maldng 
the  said  indenture,  had  not  iull  power  and  lawful  authority  to 
demise  the  premises,  according  to  the  form  and  effect  of  the  ix^ 
denture;  after  verdict  for  the  plaintiff,  and  judgment  in  die 
King's  Bench,  it  was  objected,  on  error  in  the  Exchequer  Cham- 

(«)  Aleberry  ▼.  Walby,   l  Str.  ISO.  Anie,  p.  44S. 

Com.  Dig.  Pleader,  (SV.S).  Qold  ▼.  (e)  Cotea  ▼.  Wade,  1  Ltr.  ISO.    1 

Barasly,  Cart.  SO.  Sid.  tSS,  S.  C.    Pitt  ▼•  RiMiel,  S  Lav. 

(6)  1  Samid.  SSS,  a,  oote,  5tii  edit.  19.    1  SaoDd.llS,  a,  notes. 

(c)  1  SaoDd.  lt<,  a,  notes,  5tli  edit.  (/)  Derisley  v.  distance,  4  T.R.  75. 
And.  see  Mackay  v.  Macretli,  $  Chit.  (g)  Huckle  t.  Wye,  Cartb.S^ 
Rep.46t.  (Ik)  Com.  Dig.  Pleader,  (t  V.  t). 

(d)  Con.  Dig.  Pleader,*(S  W.  14). 
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iMeri  that  k  was  not  stated  in  the  declaration  who  had  title  to  the  of  the  declare 
prenuses  at  the  time  of  making  the  indenture;  but  it  was  resolved         tion. 
that  the  assignment  of  the  breach  was  good;  because  it  had    — ^^— 
pursued  the  words  of  the  covenant  negative,  and  that  it  lay  more 
properly  isithe  notice  of  the  lessor,  what  estate  he  himself  had 
m  thelandl,  than  of  the  lessee  who  was  a  stranger  to  it;  and  tliere- 
finne  the  defendant  ought  to  have  shewn  what  estate  he  had  in 
the  land  at  the  time  of  the  demise,  whereby  it  might  appear  to 
die  court  that  he  had  fiill  power  and  autfiority  to  demise,  (a) 
And  ^diere  the  declaration  stated  that  plaintiff  by  indenture  let  \ 

to  defendant's  testator  a  house  for  years,  and  the  lessee  covenant- 
ed to  repair  it  well  from  time  to  time,  during  the  term,  and  at 
Ae  end  of  the  term,  to  leave  the  same  well  repaired;  and  the 
toeach  assigned  was,  that  the  lessee  did  not  leave  it  well  repaired 
at  the  end  of  the  term,  an  exception  was  taken,  because  the  de- 
dantion  did  not  shew  in  what  point  the  house  was  not  well  re- 
pairedy  but  it  was  overruled,  for  the  breach  being  according  to 
the  covenant,  it  was  sufficient ;  but  if  the  defendant  had  pleaded 
that  at  the  end  of  the  term  he  delivered  it  up  well  repaired,  then 
if  the  plaintiff  will  assign  any  breach,  he  ought  particularly  to 
diew  in  what  point  it  was  not  well  repaired,  .so  as  the  defendant 
might  give  a  particular  answer  thereto.  (6)  So  where  in  covenant 
the  declaration  stated  that  the  defendant  by  indenture  demised 
to  the  plaintiff  a  messuage  and  certain  land  in  C.  for  sixty  years, 
and  covenanted  that  he  was  then  lawfully  seised  in  fee  of  an  in- 
defeasible estate,  and  assigned  a  breach,  that  at  the  time  of  mak- 
ing the  indenture  he  was  not  lawfully  seised  in  fee,  and  the 
defendant  pleaded  nan  est  factum;  after  verdict  for  the  plaintifl^ 
it  was  moved  in  arrest  of  judgment,  that  the  declaration  was  not 
good,  because  the  breach  was  too  general,  not  shewing  that  any 
other  was  seised,  but  the  objection  was  disallowed,  because  as 
die  covenant  is  general,  so  the  breach  may  be  assigned  generally, 
especially  after  the  plea  .of  non  est  factum,  which  admits  the 
breach,  if  it  had  been  his  deed.(c) 

As  a  covenant  for  quiet  enjoyment  does  not  extend  to  the  tor- 
tious acts  of  a  stranger  (d),  it  is  essentially  necessary,  where  the 

(m)  BndteWt  cue,  9  Rep.  60,  b.  Com.  Dig,  Pleader,  (C.  45). 

Cro.  Jac.  304,  S.  C.     Bridgntoek  ▼•  (c)  Mmcot  ▼•  Billet,  Cro.Jae.S6Si 

StaaioB,    l   Ld.  Raym,  106.     Con.  SSaand.  181,  b,  notes,  StIrediU  OUn- 

IHs*  Pieadar,  (C  49).  star  v.  Aodley,  T.  Raym.  14. 

(&)  Hancock  ▼•  Fiald,  Gro.  Jac.  170.  (d)  AnU^  p^  4S4, 


4&1«  C43foen(uri. 


Of  the  dedara-  plaintiff  has  been  disturbed  by  a  fAxmg/st^  to  abew  in  tbe  deda^ 
^<>°*  ration  that  such  act  of  disturbance  waa  pot  tortious*  ^henefoie^ 
■~""^"~'  ivhere  the  breach  was,  that  one  H.  E.  entered  upon  thie  jjain* 
tiff,  and  ejected  him,  upon  demurrer,  the  court  h^ld  that  the 
entry  of  H.  £.  must  be  taken  to  have  been  by  wrong,  as  np  title 
was  laid  in  him.  (a)  It  must  jdso  appear  that  th^  title  of  tbe 
party  entering,  is  not  derived  from  the  plaintiff  hijnD^lf,  and  wa, 
averment  of  lawful  title  without  this  qualification  i^  bad^.even 
after  verdict.  Thus  where  the  breach  was,  that  ouq  S*  after  the 
commencement  of  the  term,  and  during  the  term,  having  lawful 
right  and  title  to  the  premises,  entered  and  ejected  the  plaintiff; 
after  verdict,  it  was  moved  in  arrest  of  judgments  that  the  breach 
was  not  well  assigned,  because  it  should  be  intended  that  .8.  had 
a  right  to  the  premises  by  a,puUne  title,  to  which  the  covienant 
did  not  extend,  and  the  court  held  that  the  breach  wa&not  well 
.assigned. (6)  So  where  the  breach. was,  that  one  Y,  entered, 
having  lawful  title  to  the  premises,  and  it  was  objected  on  3peoial 
demurrer,  that  it  did  not  appear  that  Y.'s  title  commenced  by 
any  act  of  the  defendant's  or  prior  to  the  conveyance  to  tiie 
plaintiff,  who  might  therefore  have  been  evicted  in  conseqiieiice 
of  some  act  done  by  himself,  judgment  was  i^ven  for  the.  defen- 
dant, (c) 

But  where  from  the  special  circumstances  of  the  case  it  can 
be  gatheied  that  the  person  evicting  had  a  lawftil  title  not  derived 
from  the  plaintiff,  it  is  sufiicient  after  verdict,  though  there  be 
no  express  allegation  of  that  fact.  Thus  where  A.  being  posaea* 
sed  of  certain  premises  for  a  term  of  years,  assigned  part  of  them 
over  to  B,  for  the  residue  of  his  term,  with  a  covenant  for  quiet 
enjoyment;  and  B.  afterwards  assigned  them  over  to  C;  it  was 
held  that  as  the  declaration  set  out  the  indenture  from  A.  Jto  B., 
in  which  it  was  recited,  that  J.  S.  (the  person  evicting)  by  inden- 
ture, demised  to  A.  the  premises,  the  court  would,  paxticulaily 
after  verdict,  (in  the  absence  of  any  allegation  of  tide  in  J.  S.) 
presume  such  title,  (d)  And  so,  although  where  it  is  stated  that 
Ihe  party  evicting  entered  by  lawftil  title  upon  the  plaintifl^  the 
court  will  intend  that  such  title  was  derived  from  tbe  phinliff 

r 

(a)  Tisdale  ▼.  Sir  W.  EsMZ,  Hob.  Mod.  1S5.    Nonun  ▼.  Fot^,  1  Mod. 

34.  Com.  Dig.  Pleader,  (C.  49).  101. 

(k)  Wottott  ▼.  Hele,  %  Savnd.  177.        («)  Noble  ▼.  King,  1  H.  Black.  M. 
Kirbyv.Haaaaker,Cro.J^c.316.  Jenk.        (d)  Campbell  v.  Lewia,  S  Ban. 

Ceot  340,  S.  C.  MotM  v.  Archei,  3  Aid.  SM. 
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UdlMlf;'  yet  it  Is  sufficient  if  it  be  stat^  tbat  ike  title  of  the  ^'  ^^«  ^•'^^^ 
pnty  eyieting  accrued  to  bim^  before  or  at  the  date  of  the  con-  ^ 

9tjfanee  to  the  plaintiffs  or  it  may  be  stated  that  his  tide  was  un:' 
4er4he  dtfendant.  (a) 

Akhough  it  is  necessary  to  state  that  the  person  evicting  had 
a  lawful  title  not  deriyed  from  the  plaintiff;  yet  the  particulars 
of  such  title  need  not  be  set  out|  because  they  are  not  in  the 
knowledge  of  the  plaintiff,  (p)  Nor  is  it  necessai^  to  state  that 
die  i^intiff  was  evicted  by  legal  process,  (c) 

.Where  the  covenant  for  quiet  enjoyment  is  against  the  acts  of 
a  particular  person,  it  is  not  necessary  to  shew  that  the  distur- 
bimoe  was  under  a  Is^ul  tide  (d)>  and  so  where  the  disturbance 
proceeds  firom  the  covenantor  or  his  representatives,  where  he 
has  covenanted  against  the  acts  of  himself,  or  his  representa- 
tives (e);  but  some  particular  act  of  disturbance  must  be  shewn.  (/) 
If*  the  lessor  covenants  for  quiet  enjoyment,  against  the  lawful 
let,  suit,  &c.  of  himself  the  declaration  need  not  expressly  allege 
that  he  entered  claiming  title;  it  is  sufficient  if  the  breach 
stales  such  a  disturbance  as  clearly  appears  to  be  an  assertion  of 

rightCsr) 


In  covenant  for  a  sum  certain,  as  for  rent,  the  defendant  may  Paying  money 
faring  the  money  into  court;  and  where  the  plaiiltiff  declared  for     ^""^"'^^ 
non-payment  of  rent,  and  also  for  not  repairing,  the  court  per- 
mitted the  defendant  to  pay  in  what  was  due  for  rent,  and  or- 
dered that  on  payment  of  such  sum,  the  proceedings  as  to  that 
should  be  stayed.  (A) 


Of  the  plea. 


Accord  and  satisfaction  qftef  the  covenant  broken,  is  a  good 
plea  in  diis  action,  where  no  certain  duty  accrues  by  the  deed,   ^^^  "^ 
but  where  a  wrong  or  subsequent  default,  together  with  the  deed,  ^   ^ 


(•)  Npraan  ▼•  Foetfr,  l  Mod.  101. 
BwUy  ▼.  Wimami,  3  Lev.  dt5.  Foeter 
▼.  PSenoD,  4  T.  R.  617.  Proctor  v. 
NcwtOB,  t  Lev.  37.  Hodgson  v.  East 
ladia  CMspany,  8  T.  R.  t78.  f  Saand. 
181,  a,  BOtet,  5tb  edit. 

(I)  Proctor  ▼.  Newton,  S  Lev.  37. 
Skimierv.  SDIiys,  1  Shower,  70.  Foster 
v.  PienoB,  4  T.  R.  617.  Hodgson  v. 
EMt  India  CoBpuj,  ST.  R.  S78. 


(«)  Admitted  in  Foster  v.  Pierson, 
4T.R.617,6S1. 

(d)  Ante,  p.  484. 

(«)  AnUf  p.  485. 

(/)  Anon.  Com.  Rep.  889.  Fnmds's 
case,  8  Rep.  91,  a,  b.  8  S^nnd.  181, 
a,  notes,  5tli  edit 

(g)  Lloyd  T.  Tomkies,  1 T.  R.  671. 

(h)  Or^;g^case,  8Salk.396«  Anon.- 
t  Wils.  75.    Udd*!  P.  671,  8th  edit 


*56  Cwenani. 

Of  the  plea,  gives  the  actioh.  (a)  Where  a  duty  accrues  by  the  deed;  and  it 
ascertained  at  the  time  of  making  the  writing,  as  by  covtsnant^ 
biUj  or  bond,  to  pay  a  sum  of  money,  in  that  case  the  duly,  wlli^^ 
is  certain,  takes  its  essence  and  operation  originally  and  solely  by 
the  writing,  and  therefore,  it  must  be  avoided  by  matter  of  as 
high  a  nature,  although  the  duty  be  merely  in  the  personalty,  (b) 
Accord  ahd  satisfaction,  without  deed,  is  consequently  in  such 
an  action  a  bad  plea,  (c)  The  plea  must  state  a  fidi  satis&ction; 
therefore,  in  covenant  for  not  repairing,  a  plea  that  the  plaintiff 
agreed  that  the  defendant  should  employ  a  person  four  days,  in 
and  about  repairing  the  house,  in  satisfaction,  and  that  he  had 
employed  the  person,  &c.  is  bad,  for  the  defendant  was  obliged 
to  do  the  repairs  by  the  original  covenant,  (d)  The  satisfaction 
must  also  be  certain,  and  therefore,  when  in  covenant  for  not  re- 
pairing, the  plea  stated  an  accord,  that  the  defendant  should 
(without  mentioning  within  what  time)  give  lip  the  possession  of 
the  house  to  the  plaintiff,  in  satisfaction,  and  shewed  that  he 
gave  up  possession  within  five  days  after  the  accord;  it  was  held 
ill  upon  demurrer,  for  shewing  a  performance  in  certain,  does  not 
aid  the  first  uncertainty  of  the  accord,  (e) 

The  plaintiff  (the  tenant  of  a  farm)  covenanted  with  the  defen- 
dant (the  landlord)  to  fetch  and  bring  all  timber,  stone,  and  other 
materials,  which  should  at  any  time  during  the  continuance  of 
the  term  be  wanted  about  the  erecting  of  a  threshing  mill,  and 
the  defendant  covenanted  to  build  and  erect  the  same,  To  an 
action  on  the  latter  covenant,  the  defendant  pleaded,  1st*  That 
he  began  to  provide  the  necessary  n&aterials  for  erecting  the  mill, 
and  that  whilst  he  was  so  doing,  the  plaintiff  desired  him  not  to 
do  the  same,  but  to  refrain  from  so  doing  until  he  should  be  re- 
quested by  the  plaintifi^  and  Snd,  a  plea  of  licence.  On  demur- 
rer these  pleas  were  held  to  be  bad.  (y*) 

^^jglguneiit.  Assignment  before  breach  is  a  good  plea  to  an  action  of  cove- 
nant against  an  assignee,  although  the  plaintiff  has  not  accepted 
the  second  assignee  as  his  tenant,  and  although  no  notice  of  the 

(a)  Lutw.  359,  Kaye  ▼.  Waghonie,  edit. 
1  Tannt.  4<S.   Com.  Dig.  Accord,  (A.         (d)  Adams  v.  Tapling.  4  H<id.  88. 

t.)  Sanibrd  v.  Cmliffe,  YeW.  124.  and  lee  Fitch  v.  Satton,  5  East,  S50. 

{b)  Blake*s  case,  6  Rep.  44,  a.    Cro.         («)  Samford  ▼.  Catliffe,  Yelv.  114. 

Jtic.  V9,  8.C.  Com.  Dig.  Accord,  (A.  t).  Com.  Dig.  Accord,  (B.  S). 

(c)  Koften  ▼.  Payoe,  s  Wib.  376,        (/)  Cordweiit  ▼.  Hoot,  t  B.  Biooie, 

more  roily  reported,  S.  N.  P.  493, 4tli  660. 
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assignment  has  been  f^ven  to  him  (a);  but  where  a  breach  has  Of  ^Tle«^ 
iocunred  in  the  time  gf  the  assignee,  a  subsequent  assignment  by  ""■"■"— ^ 
him  will  not  discharge  it.  {b)  The  lessee  himself  when  charged 
upon  an  express  covenant  cannot  plead  an  assignment  before 
breach  (e\  nor  can  he  plead  an  assignment  before  breach,  and  a 
tender  by  the  asrignee  (d);  but  if  the  lessee  has  become  bankrupt, 
an  acceptance  of  the  lease  by  his  assignees  under  the  statute  49 
Geo.  8,  c.  121,  s.  19,  will  discharge  him  from  his  covenants,  (e) 

In  covenant  for  non-payment  of  rent,  the  lessee  may  plead  an  £xpiil«Miuid 
expulsion  by  the  plaintiff  (/),  for  if  the  plaintiff  have  expelled  the  evittion. 
defendant  from  the  demised  premises,  and  kept  him  out  of  pos- 
session until  after  the  rent  became  due,  it  creates  a  suspension  of 
the  rent  (g),  and  an  illegal  expulsion  from  part  of  the  premises, 
is  a  suspension  of  the  whole  rent.  (A)  A  trespass  by  the  lessor 
will  not  be  sufficient  to  support  a  plea  of  expulsion,  (t) 

Though  an  illegal  expulsion  from  part  of  the  land  be  a  sus- 
pension of  the  whole  rent,  yet  if  the  lessor  enter  upon  part  of  the 
land  for  a  forfeiture,  or  recover  a  portion  in  an  action  of  waste, 
the  rent  is  only  apportioned,  (k)  Where  the  lefssee  re-demises  a 
part  of  the  premises  to  the  lessor,  reserving  a  rent,  there  is  no 
apportionment,  for  the  parties  by  the  reservation  have  ascer- 
tained what  rent  shall  be  allowed  for  that  part,  but  where  there 
is  no  rent  reserved  on  the  re-demise,  there  shall  be  an  apportion- 
ment, though  if  part  is  assigned  by  the  lessee  to  a  stranger,  who 
assigns  it  to  the  lessor,  and  the  lessee  has  reserved  no  rent,  in 
such  case  there  shall  be  no  apportionment,  for  the  lessor  comes 
under  the  benefit  of  the  stranger's  contract.  (J)  In  an  action  of 
covenant  against  the  lessee  himself,  the  rent  cannot  be  apporti- 
oned, for  he  is  charged  on  his  personal  contract,  and  a  contract 


(a)  Pitcher  t.  Totcj,  1  Salk.  81. 
Tiylor  T.  Shom,  1  Bot.  and  Pui.  SI. 
AwUf  p.  450. 

(h)  Pitcber  v.Totey,  1  Stik,  81.  Anie, 
p.  450. 

(tf)  i#a#e,  p.  446. 

(iQ  ^rp^^  ▼•  KenDtliead>  4  Taunt. 
64t. 

(4  AmU,  p.  44l». 

(/)  Dalttoo  T.  Reeve,  1  Ld.  Baym. 
77.  CouLitt.  148,  b.  Dorrel  ▼.  Andrewi, 
Hob.  190.  Tiaabrell  ▼.  Ballock,  Sty. 
446.  ReyDolda  ▼.  Bnckle«  Hob.  SS6. 
Hodgkia  f.  Qoeenboroogb,  Willeiy  119. 


1  Sauod.  t04,  (note)  5tli  edit. 

(g)  Ibid. 

{h)  Co.  Utt.  148,  b.  Hodgkim  t. 
RobsoD,  1  Vent.  S77.  Walker's  case^ 
3  Rep.  SS,  b.  Gilb.  on  rents,  178. 

(t)  Hodgkin  t.  Queenborongb,  Wtltoe, 
131.  Roper  t.  Lloyd,  T.  Jones,  148. 
Hunt  ▼.  Cope,  Cowp.  «42. 

(fc)  Co.  Litt  148,  b.  Walker's  case, 
3  Rep.  2f ,  b.  1  Rol.  Ab.  S3ft,  1.  S3. 

(I)  Per  Hale,  C.  J.  Hodgkina  t.  Rob- 
son,  1  Ventr.  S77.  Gilb.  on  rents,  180, 
181,  bat  see  Co.  litt  148,  b.  4  Rep. 
5S,  b.  9  Rep.  135,  a. 
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Of  the  plet.    18  not  divifflble,  but  in  «n  action  against  the  anignee  of  tbe 
*"*""'"*"'"*    see  the  rent  may  be  apportioned,  for  lie  is  oharged  in  respect  of 
the  land,  and  on  privity  of  estate,  and  not  on  personal  con- 
tract (a) 

.  li  lands  demised  are  evicted  from  the  tenant^  ue.  recovered  by 
a  title  paramount,  the  lessee  is  discharged  from  the  payment  of 
lent  from  the  time  of  such  eviction  (i),  and  if  part  onfy  of  the 
knd  demised,  has  been  evicted  from  the  tenant,  such  evictioD 
is  a  discharge  o,f  the  rent  in  proportion  to  the  value  of  the  land 
evicted  (c),  but  the  tenant  remains  liable  for  the  rent  which  be- 
came due  before  the  eviction,  (rf) 

Eviction  is  a  good  plea  to  an  action  on  a  covenant  to  leave  the 
premises  in  repair  at  the  end  of  the  term  {e),  but  to  an  action  of 
covenant  for  not  repairing  sevei^al  premises,  an  expulsion  by  the 
plaintiff  from  part  is  not  a  good  plea,  {f) 

Iniucy.  Infancy  is  a  good  defence  in  an  action  of  covenant,  but  it 

must  be  specially  pleaded,  {g) 

Levied  by  dii-  ^^  covenant  for  non-payment  of  rent,  the  defisndant  cannot 
plead  that  the  rent  has  been  levied  by  distress  (A),  because  it 
amounts  to  a  confession,  that  the  rent  was  not  paid  at  the  day 
appointed,  and  therefore  shews  a  breach  of  the  covenant. 


Noil  h^rtgU 


^  Non  if^regU  eofiveniianem  does  not  appear  to  be  in  any  case  a 
good  plea  at  common  law,  to  an  action  for  breach  of  cove- 
nant (i),  but  it  is  aided  after  verdict,  (k) 


Nil  habuit  in       By  foTcc  of  the  rulc,  that  a  tenant  shall  not  be  allowed  to  dis^ 
tenmmitiM.    pute  his  landlord's  title,  the  defendant  cannot  plead  nil  habmU 


(a)  Steveaioii  v.  LamlMrd,  f  But, 

srs. 

(P)  Qttb.  OD  rants,  14S. 

(c)  Clan'*  cue,  10  Rep.  128,  a.  Dyer, 

Sw,  %• 

(^  BayatOB  t.  Bobbett,  S  Vest  6S. 
Gilb.  on  reou,  146 ; » to  settioc  out  the 
title  of  party  evictiB||,  see  Jordan  t. 
TweNs,  cases  iemp,  Ibrdw.  17S,  f.  e. 
AtiU,  p.  465. 

•  (0  Andiewt  V.  Koedhaniy  Cro.  EUa. 
65S. 

(/)  Hodgkia  ▼.Qneenborongb,WiUes, 
1S8.  BnlL  N.  P.  1S6. 


(g)  Bnll.  N.  P.  17S. 

(ik)  Hare  ▼.  Savil,  S  Brownl.  »^ 
So  riniM  ta  arrtv  is  said  to  be  a  bad 
plea,  Hare  t.  Savill,  l  BrownL  19. 
Adm.  Warner  t.  Theobald,  Cowp.  5S9^ 
arg. ;  bnt  see  Con.  Dig.  -Plender,  (S. 
V.  14»)  S  BrownL  STS.  BalL  N.  P.  166, 
canfftL 

(t)  Hodgson  V.  Eaa  India  Compaqy, 
8  T.B.  S7&  Piu  v.Rasiel,  3  Le?.  19w 
l^ylor  f .  Needhan,  Stteat.  STB. 

(Jk)  Wal8inghaHi¥.Coinh,lIisv.U0. 
Gem.  Dig*  Pleader,  (S  V.  5). 
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{a),  to  an  acfioa  of  coremmt.  If  sueh  t  pka  he 
pleaded,  the  plaintifl^  as  the  lease  ia  stated  to  be  by  iadentare, 
laay  demur.  (&)  Thus  where  the  declaration  stated,  that 
J.  P.  was  seised  in  &e  on  a  certain  day,  and  on  the  same  day 
demised  by  indenture  to  the  defendant,  and  afterwards  assign- 
ed the  reveraion  to  the  plaintifl^  and  the  defendant  pleaded 
that  before  the  demise  and.  assignment  of  the  reversion  to  the 
plaanti£^  J.  P.  conveyed  the  premises  to  J.  S«  in  fee,  and  tra- 
versed, that  at  any  time  after  that  conveyance  J.  P.  was  seised 
infee;  on  general  demunrer,  it  was  held,  that  this  was  a  special 
nil  iaiitii  m  tenemeniisy  which  was  no  more  to  be  allowed  where 
the  demise  was  by  indenture,  than  a  general  plea  of  that  kind; 
and  although  the  plaintiff  was  an  assignee,  yet  he  might  take  ad- 
vantage of  the  estoppel  because  it  ran  with  the  land,  (c)  So 
where  the  lessee  pleaded,  that  the  lessor  had  only  an  equitable 
estate  in  the  thing  demised,  the  plea  was  held  bad.  (d)  So  a 
leasee  of  land  in  the  Bedford  Level  cannot  plead  to  an  action  by 
his  landlord,  that  the  lease  is  void  by  statute  15  Car.  S,  c.  17, 
for  want  of  being  registered,  {e) 

But  although  the  lessee  is  estopped  from  denying  his  la»Uord*s 
title,  yet  he  is  not  estopped  from  diewing  that  it  has  expired.  (/) 
With  regard  to  leases  by  indenture,  the  rule  is  this:  where 
some  imieresi  passes  by  the  demise,  though  it  be  not  so  great  as 
the  lease  asstunes  to  pass,  the  estoppel  is  commensurate  with  the 
interest  (g) ;  but  where  the  lessor  has  notihg  in  the  lands  at 
the  time  of  the  lease,  and  therefore  no  interest  passes  out  of  him 
to  the  lessee,  but  the  tide  begins  by  the  estoppel,  which  the 
deed  creates  between  the  parties,  such  estoppel  runs  with  the 
land  into  whose  hands  soever  it  comes,  whether  heir  or  assig*' 
nee.  {h)  Thus  the  lessee  is  not  estopped  from  shewing,  that  the 
lessor  was  only  seised  in  right  of  his  wife,  for  her  life,  and  that 
she  died  before  the  covenant  was  broken  (t) ;  but  if  a  man  makes 
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(•)  Ftf  ker  t.  ManniDg,  7  T.  R.  6Sr. 
I^jrtor  ▼.  NMdluun,  S  Tkuat.  S78. 

(6)  Kemp  t.  Ooodall,  1  Salk.  S7r. 
C^  lilt  47,  b.    Fidner  t.  Eki»,  S 

air.  aia. 

(r)  Piliner  ▼.  Ekim,  1 8tr.  SIS.    11 
lfod.400'.    t  Ld.  Raym.  1550,  S.  C. 
<^  BItkM  Y.  Ponler,  8  T.  R.  4S7. 
(«)  Hodion  ▼.  Slwrpe,  10  Bait,  SSO. 
(/)  Engbuid  V.  Sladc,  4  T.  R.  68S. 


Doe  d.  JackMNi  v.  RamabollHUD,  SH. 
Mid  S.  516.  Doe  d.  Louden  v.  Wat* 
HMi,  t  Stark.  230. 

(f )  'trtfotVi  cate,  6  Rep.  15,  «• 
Brndnell  v.  Roberts,  9  Will.  14S.  Blake 
Y.  Foiltr,  8  T.  R.  487.  S  SihhuI.  418, 
Dttte,  5tk  edit. 

(k)  saaQad.fia,a,oole. 

(»)  Bkke  T.  Fester,  8  T.  R.  487* 
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Of  the  plea,     a  lease  ci  D.,  by  deed,  in  which  he  has  noMng,  and  afterwaids 
'^^"^'^^^    poichases  D.  in  fee,  and  stiffen  it  to  descend  to  hb  heir,  or  con- 
veys it  away  in  fee,  the  heir  or  assignee  shall  be  bound  by  this 
estoppel,  and  so  shall  the  lessee  and  his  assignees,  (a) 

NendmnitU.  As  the  Icsscc  csnnot  plead  nil  habuii  m  tenementi»  to  an  ac- 
tion of  covenant  on  a  demise;-  neidier  can  he  or  his  assignee 
-plead  mm  denUsU*  {b) 

JVmi  mt  factum.  There  is  no  general  issue  in  covenant,  for  the  plea  of  nan  eH 
fadwm  only  puts  in  issue  the  due  execution  of  the  deed  as 
stated,  and  its  existence  as  a  deed  at  the  time  of  pleading. 

A  variance  may  be  taken  advantage  of  under  the  plea  of  mm 
est  fadumf  for  the  deed  proved  is  not  the  same  deed  as  that 
stated  in  the  declaration.  Therefore,  where  a  covenant  is 
atated  absolutely,  without  the  qualifying  context  which  belongs 
to  it,  this  being  an  untrue  statem^it  of  the  deed  in  point  of  sub- 
stance and  effect,  will  be  ground  of  nonsuit,  (e)  Thus  where 
the  declaration  stated  a  cov^umt  to  repair  generally,  and  mm  est 
factwn  was  pleaded,  and  it  appeared,  that  the  covenant  con- 
tained an  exception  of  **  fire  and  all  other  casualties,".  Lord  £1- 
lenborough  held,  that  the  ^  defendant  was  entitled  to  take  ad- 
vantage of  this  variance,  on  mm  est  factum,  (cl)  But  when  die 
deed  contains  a  proviso  in  ddfeasance  of  the  covenant,  but  not 
incorporated  therewith,  it  is  no  variance  to  omit  such  proviso,  (e) 
And  where  a  lease  was  stated  in  the  declaration  to  be  made  by 
the  plaintiff  of  the  one  part,  and  T.  R.  of  the  other  part,  but 
appeared  in  evidence  to  have  been  made  by  the  plaintiff  and  his 
vdfe  on  the  one  part,  and  T.  R.  on  the  other ;  this  was  held  to 
be  no  variance.  {/) 

Erasure,  or  addition  to,  or  alteration  of  the  deed  in  any  mate- 
rial part,  may  be  given  in  evidence  under  mm  est  factum,  {g) 

(a)  TrevivftD  ▼.  Liwrence,  1  Salk.  Green,  9  East,  188. 

«76.    6  Mod.  256.    1  Ld.  Rayin.  7f9,  (e)  Gordon  t.  Gordon,  1  Stnik.  N. 

S.  C.    Palmer  ▼.  Ekint,  t  Ld.  Raym.  P.  C.  294. 

1550.    Co.  Litt.  47,  b.    S  Sannd.  418,  (/)  Arnold  ▼.  Revonlt,  1  Biod.  and 

a,  note.  Bing.  443.    Firiend  t.  Eattabnok,  9 

(6)lViyIorv.Needhani,fTannt.S78.  Wm.  HI.  1152.    - 

(c)  Howell  T.  Ridiardt,  11  East,  641.  (g)  Wktipdale^s  caae,  5  Rep.  119,  b. 

id)  Tempany 'II.  Bbrnand,  4  Canpb.  Pigofk  caae,  11  Rep.  f 7, «.  BaO.  N.  P. 

N.  P.  C.  to.    See  Swallow  ▼.  Bean-  171. 
mont,  %  Barn,  and  Aid.  7d5.    Pitt  ▼• 


Covenatii. 
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So'coverture  of  the  defendant  at  the  time  of  execulaoii,  may  be    Of  the  plciu 
ghren  in  evidence  under  this  plea  (a) ;  but  not  infancy  (6),  oir  ^ 

duress,  (c) 

The  defendant  may  plead  perfonnance  generally,  or  spe«  PeHbnnaDcc. 
daSijm(d)  If  the  covenants  be  all  in  the  affirmative,  the  defend- 
ant may  [dead  a  general  performance ;  but  if  any  be  in  the  neg- 
ative, to  those  he  must  plead  specially,  (for  a  negative  cannot  be 
performed,)  unless  the  negative  covenants  are  all  void  and  con- 
trary to  law.  (e)  And  if  any  of  the  covenants  be  in  the  disjunc- 
tive^  the  plea  must  be  speciaL  So  if  they  be  to  do  any  act  of 
record.  (/)  And  so  if  the  covenant  be  partly  affirmative  and 
partly  negative.  (^) 

The  defendant  may  plead  a  release  of  all  eovenaniSf  which  is  a  RcletM. 
good  discharge,  both  before  and  after  breach  (A);  but  a  release 
of  all  actions,  muUs,  and  quarreb,  before  the  covenant  broken, 
does  not  discharge  a  covenant  to  builjl  a  house,  &c.  because  at 
the  time  of  the  release  there  was  not  any  duty  or  cause  of  action 
in  being,  (t)  So  in  covenant  for  non*payment  of  rent,  a  release 
of  dU  demands  at  a  day  before  the  rent  in  question  became  due 
is  bad.  ifi)  If  a  covenant  be  made  with  B.  his  executors,  and 
assigns,  in  an  action  by  an  assignee,  the  defendant  cannot  plead 
a  release  by  B.  after  an  action  brought  by  the  assignee,  for  then 
an  interest  in  the  covenant  is  vested  in  the  latter,  if) 

There  is  no  general  issue  in  this  action,  and  a  setoff  must      set-off. 
therefore  be  pleaded,  for  no  notice  of  set-off  can  be  given,  (m) 
A  set-off  cannot  be  pleaded  in  covenant,  either  where  the  plain- 


(•)  Wbetpdale's  ease,  5  Rep.  119,  a. 
Bolt.  N.  P.  17t. 
(6)/M. 

(r)  nu. 

(d)  Com.  Dig.  Pleader,  (f  V.  13). 

(<)  Co.  Litt.  303,  b.  Norton  v. 
SiouQcs,  Hob.  13.  Moor,  856.  Com. 
Dig.  Pleader,  (E.  t6\  (2  V.  13). 

(/)  Co.  Litt.  303,  b.  Com.  Dig. 
Pleader,  (£.  25). 

(g)  Lughwell  T.  PaJmer,  i  Sid.  87. 

(A)  Co.  Litt  S92,  b.    Dyer,  57,  a. 


Com.  Dig.  Releafe,  (B.  4). 

(Q  Co.  litt  f9f ,  b.  Com.  Dig.  Plea- 
der, (2  V.  11). 

(fc)  Hemi  ▼.  Hamon,  1  Lev.  99.  Han- 
cock T.  Field,  Cro.  Jac.  170. 

(I)  MiddlemoreT.  Goodale,  Cro.  Car. 
503.  2  RoL  Ab.  411,  1. 30.  Com.  Digt 
Pleader,  (2  T.  11).  And  lee  Harper' ▼. 
Borgh,  2  Lot.  206.  Com.  Dig.  Release, 

(E.4). 

(m)  Oldenshaw  ▼.  Tiiompion,  5  M. 
and  S.  164. 


4/&t 


C^iMfUtiU* 


Of  the  piet.    ttf  pfo«see4i^r  uidiquidated  daiiaged  {u\  or  wlk^w  uidiqaidated 
*    damages  ave  the  sabject  of  the  set-off.  (ft) 


Tender. 


IVavene  of 

title. 


Travene  of 
breach. 


In  an,  action  upon  a  covenant  for  pasrment  of  rent,  the  defen- 
dant may  plead  a  tender  before  action  brought  (e) 

If  the  plaintiff  claims  as  assignee  of  the  reversioni  and  ihb  de* 
fendant  has  not  recognised  his  title  by  any  act,  as  by  paynmt 
of  rent,  he  may  traverse  the  plaintiff's  derivatiTe  title  (d),  and  «o, 
although  the  defendant  cannot  plead  nU  habuit  in  tenememtis  or 
mm  demisiUfi),  yet,  if  an  interest  originally  passed  by  the  lease, 
he  may  plead  that  the  lessor^s  title  has  expired  (/),  unless  lie  has 
done  some  act  to  recognise  the  title  since  such  expration*  So 
also  if  the  defendant  is  sued  as  afwignee,  he  may  deny  that  the 
term  came  to  him  by  assignment  mo4h  et/ormd.  (g) 

The  defendant  may  deny  the  breach  as  alleged  by  the  plaintiff; 
thus  where  the  breach  assigned  is,  that  the  defendant  has  not 
uded  the  demised  premises  in  a  husband-like  manner,  but  on  the 
contraiy  thereof  has  committed  waste,  the  defendant  may  plead 
that  he  has  not  committed  waste,  but  has  used  the  farm  in  a  hus- 
band-like kuanner.  (h) 

As  there  is  no  general  issue  in  this  action,  the  whole  dedaiA- 

tion  can  never  be  put  in  issue,  and  the  evidence  will  depend 
upon  the  nature  of  the  issue  joined  in  each 'particular  case*  It 
will  be  su£Scient  to  state  the  evidence  requisite  to  support  Uiose 
issues  which  more  frequently  arise  in  this  action. 

Anignment.  In  an  action  against  an  assignee  of  a  term,  if  he  pleads  an  at» 
signment  before  breach  (i)  which  is  traversed,  he  must  prove  the 
assignment  as  stated  in  his  plea,  but  it  is  not  necessary  to  prove 
that  the  assignment  has  been  actually  deUvered  to  the  assign 
nee  (it),  or  that  the  assignee  has  taken  possession.  (/) 


Ofthetvidence. 


(c)  Orant  v.  Royal  Exchange  Aiiv- 
rance  Company,  5  M.  and  S.  439. 

(b)  Weigall  V.  Waters,  6  T.  R.  4S8. 

(0  Johnson  ▼.  Clay,  7  Tamit.  4S6. 
t  B.  Moore»  SOO,  S.C.  Tender  and  mii 
m/admnh  held  to  be  inconsistent  pleat, 
Orgill  ▼.  Kemshead,  4  Taant.  459. 

(d)  ArUe,  p.  46S,  and  see  Carrick  v« 
Btagrafe,  1  Brod.  and  Biog.  5SX. 


(e)  Awte,  p.  469. 
(/)  ilttfo,  p.  469. 
(g)  Ante,  p.  45t. 

(ik)  Harris  ▼.Mantle,  ST.  R.ao^.  , 
(t)  AtiUf  p.  456. 

(k)  OdeO  V.  Wake,  3  Ctmph.  N.  P. 
a394. 
(t)  Afii$f  p»  4^. 


•     If  the  defendant  pleads  an  expolsioh  by  the  pfauntifl^  or  an  Of  UMcvi4cact. 
eviction  by  a  stninger  under  a  title  paramount,  and  the  expuhuon        ^^^  ^^ 
or  eviction  is  traversed,  he  must  prove  an  expulsion  or  eviction      enction. 
soflicient  to  discharge  the  covenant  dedared  upon.     Thtis  if 
the  plaintiff  has  declared  on  the  covenant  for  payment  of  renti 
a  wrongfid  expulsion  by  the  plaintiff  from  part  vonly  of  the 
demised  premises  is  a  good  plea,  for  it  suspends  the  whole  rent  (a) ; 
but  a  ri|^tfiil  entry  by  the  lessor  into  part  of  the  premises,  as  for 
waste  done,  &c*  only  creates-  an  apportionment  of  the  rent,  which 
catmot  be  pleaded  in  an  action  of  covenant  against  the  lessee 
himself,  who  is  sued  on  the  privity  of  contract,  though  it  is  a  good 
answer  pro  iaaiOf  in  an  action  against  an  assignee.    E^vtdenoe  of 
a  mere  trespass  will  not  support  a  plea  of  expulsion.    It  must  be    , 
proved  that  the  defendant  was  expelled  and  kept  out  until  after 
the  rent  became  due.  (&) 

Upon  the  plea  of  non  est /actum,  the  phdntiff  must  prove  the  Nanmfattwn. 
execution  of  the  deed  (c),  and  under  this  plea  advantage  may  be 
taken  of  any  material  variance,  an  erasure,  &c.  (d)  If  the  de- 
fendant do  not  plead  nan  est  factum,  the  execution  of  so  much 
of  the  deed  as  is  set  out  on  the  record  is  admitted,  but  if  the 
plaintiff  wishes  to  avail  himself  of  any  other  part  of  the  deed,  he 
must  prove  it  by  the  attesting  witness  in  the  common  way.  (e) 
The  defendant  cannot  give  evidence  of  a  setoff  in  covenant,  vat^ 
less  it  be  especially  {deeded,  for  a  notice  of  set-off  cannot  be 
given  with  the  pleaof  tioirei^/ac^iaiit  in  this  action.  (/) 

Under  the  plea  of  release,  which  must  be  shewn  to  be  by  deed,  neioaie. 
the  defendant  must  prove  that  the  release  was  executed  sobse* 
qaently  to  the  breach  of  the  covenant,  in  case  it  is  a  release  of 
all  demands,  or  of  all  damages,  &c.  but  if  it  is  a  release  of  all 
covenants,  it  is  good  though  executed  before  breach,  (g) 

m 

Where  the  plaintiff*s  derivative  title  is  traversed,  he  must    TntTenc  of 
prove  it  as  alleged.    Thus,  if  he  be  assignee  of  the  reversion  he  title  of  plaintiff. 
mnst  prove  the  due  execution  of  the  assignment;  if  he  be  as- 
signee of  the  estate  of  a  bankrupt  lessor,  he  must  prove  his  title 
as  sueh,  and  so  if  he  claims  as  heir,  or  executor,  he  must  prove 

(«)  JMt,  p.  457.  («)  Willhint  t.  SiUt,  f  CaiDpb.  N.  P. 

(6)  AMt,  p.  45a.  C.  519. 

(c)  As  to  proTiog  the  emeutioo,  fee  (/)  Oldemhaw  v.  ThompioD,  5  M. 

1  PhiU.  ETid.  446.  (tftbedit)  and  8. 164.  Atdt,  p.  461 . 

(4)  49t€,  p.460.  (g)  jnit,  p.  461. 


464  Covenani^ 

Of  the  cTideDce.  his  title  according  to  the  circumstances  of  the  case*    But  if  the 
'  '  lessee  has  acknowledged  the  title  of  the  plaintifl^  ais  by  payment 

of  rent,  he  will  not  be  allowed  to  dispute  it  afterwards,  and  it  wiU 
be  su£Scient  for  the  plaintiff  to  give  evidence  of  such  acknowledg- 
ment, (a) 

ThtTem  of  title  In  an  action  against  an  assignee,  if  the  plaintiff,  derive  his  right 
of  defendant.  q{  action  against  him,  through  a  variety  of  deeds,  instead  of  al- 
leging generally  that  the  term  vested  in  him  by  assignment,  he 
must  prove  the  deeds  as  stated,  if  traversed  by  the  defendant  (i); 
but  where  to  the  general  allegation  the  defendant  pleads,  that 
the  term  did  not  vest  in  him  by  assignment,  it  will  be  primA  facie 
sufficient  for  the  plaintiff  to  shew  that  the  defendant  is  in  posses- 
sion of  the  premises,  or  has  paid  rent  (c);  but  in  answer  to  this, 
the  defendant  may  prove  that  he  is  in  by  an  under-lease,  and  not 
by  an  assignment,  and  if  he  is  charged  as  assignee  of  all  the  es- 
tate in  certain  premises,  &c«  he  may  shew  that  he  is  assignee  of 
the  estate,  &c.  in  part  of  the  premises  only,  and  this  is  a  fatal 
variance,  {d) 

If  the  defendants  are  assignees  of  a  bankrupt  lessee;,  some 
proof  of  the  acceptance  of  the  lease  by  them  must  be  given,  if 
that  fact  is  put  in  issue,  {e) 

TniTem  of  the  If  the  breach  is  traversed,  it  must  be  proved,  as  laid  in  the 
breach.  declaration,  and  the  evidence  must  be  confined  to  the  point  put 
in  issue.  Thus  where  the  breach  assigned  was,  that  the  defSen* 
dant  had  not  used  the  farm  in  a  husband-like  manner,  but  on  the 
contrary  thereof  had  committed  waste,  and  the  defendant  plead- 
ed that  he  had  not  committed  waste,  but  had  used  the  farm  in  a 
husband-like  manner;  the  plaintiff  was  not  allowed  to  give  in 
evidence  any  unhusband-like  treatment  of  the  farm,  not  amount- 
ing to  waste,  for  to  that  the  breach  was  narrowed.  (/) 

Where  in  an  action  on  a  covenant  not  to  assign  or  underlet  (g), 
issue  is  taken  on  the  fact  of  the  underletting,  it  seems  to  be  suffi- 
cient primd  facie  evidence,  for  the  plaintiff  to  proVe  that .  a 
stranger  is  in  possession  of  the  premises,  and  that  on  inquiry 
Such  stranger  said  he  rented  the  house,  and  that  this  is  sufficient 
to  entitle  the  plaintiff  to  call  upon  the  defendant  to  shew  in  what 

(a)  Peake*s  Evid.  S67.  (tf)  Hare  ▼.  Cator,  Cowp.  766. 

(b)  Tomer  v.  Eylei,  3  Boi.  and  Pnl.        («)  See  ante,  p.  490. 

461.  (/)  Harris  ▼.  Maatle,  3  T.  R.  SOT. 

(«)  t  PhiU.  Evid.   1S5,  6tli  edit  t         (s)  AnUy  p.  434.  < 

Stark.  E?id.  437. 
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other  character  the  stranger  occupied  the  premises,  (a)     But  Of  tlie  evidence, 

where  the  covenant  was  "  not  to  assign,  set  over,  or  otherwise 

let,**  and  in  order  to  prove  a  breach,  evidence  was  given  that  a 
stranger  was  in  possession  of  the  premises,  and  that  h^  said  he 
had  taken  the  premises  from  another  stranger;  Lord  EDen- 
borough  held  that  this  was  not  evidence  of  a  breach,  for  non 
eontiai,  that  the  party  in  possession  was  not  a  tortious  intn^ 
der.  (6) 

.  Where  the  plaintiff  proceeds  on  a  breach  of  a  general  cove« 
nahfc  for  quiet  enjoyment,  he  must  allege  that  the  disturbance 
was  by  a  person  having  lawful  title  not  derived  from  himself  (c) ; 
and  if  this  allegation  is  traversed,  he  must  prove  it  as  laid.  But 
if  die  covenant  is  against  the  acts  of  the  lessor,  his  executors, 
administrators,  or  assigns,  and  the  disturbance  proceeds  from 
him  or  them,  or  if  it  is  against  the  acts  of  a  third  party  by  name, 
or  if  it  is  against  the  acts  of  all  persons  generally,  rightful  or 
wrongful  (d),  it  will  only  be  necessary  to  prove  the  disturbance, 
and  not  any  title.  An  actual  disturbance  must  be  proved  (^), 
a  mere  verbal  disturbance,  by  prohibiting  the  tenant  of  the 
covenantee  from  paying  rent,  will  not  amount  to  a  disturbance. 

In  an  action  of  covenant  at  the  suit  of  the  lessor  against  his 
lessee,  for  not  cultivating  the  &rm  according  to  covenants  con* 
tained  in  the  lease,  a  sub-lessee  of  part  of  the  premises  is  a  com- 
petent witness  to  prove  performance  of  the  covenants  on  the  part 
of  the  defendant.  (/)  And  where  the  point  in  issue  is  whether 
C*  whose  title  is  admitted,  both  by  the  plaintiff  and  the  defen- 
dant, demised,  first  to  the  plaintiff  or  to  a  third  person,  C.  is  a 
competent  witness  to  prove  that  point,  (g) 


(c)  Doe  d.  HiDdley  ▼.  Rickarby,  5        (i)  ilaie,  p.  455. 
Eq».  N.  P.  C.  4.  (e)  AnUf  p.  4S4. 

(6)  Doe  ▼•  Payne,  l  Sterk.  N.  P.  C.     :   (/)  Wiahew  ▼•  Baniei,  1  Canpb.  K. 


aa.  J^fcctmeDtoiidaoieafre-eDtiy.        P.C.S41. 
^)  ilate,  p.  453.  dr)  BeUT.Hsrw«M>d,ST.It508. 


2h 


4«ff 


Debt  f(3fr  Rent. 


Bj  whom. 


On  a  lease  for  years,  or  at  will,  rendering  rent,  debt  lies  for  fbe 
rent  at  common  law.  (a)  And  so  on  a  lease  for  years,  or  at  will  of 
incorporealhereditaments  (&) ;  and  though  by  the  lease  the  reserra- 
tion  was  in  com  or  other  collateral^tbing.  (e)  So  debt  for  rent  lies  at 
common  law  upon  a  lease  for  life,  after  the  determination  of  the 
estate  of  freehold  (cf);  though  not  during  its  continuance  (e),  but 
now  by  statute  8  Anne,  c.  14,  s.  4,  it  shall  be  lawful  for  any  per- 
son or  persons  having  any  rent  in  arrear,  or  due  upon  any  lease 
or  demise,  for  life  or  Eves,  to  bring  an  action  of  debt  for  such 
arrears  of  rent,  in  the  same  manner  as  they  might  have  done  in 
case  such  rent  were  due  and  reserved  upon  a  lease  for  years.  It 
has  been  held  that  this  statute  only  relates  to  rent  due  from  a 
tenant,  holding  by  lease  or  demise  under  his  landlord;  and  that 
debt  therefore  does  not  lie  for  the  arrears  of  an  annuity  or  yearly 
rent,  devised  payable  out  of  lands  to  A.  during  the  life  of  B.  (to 
whom  the  lands  were  demised  for  life,  B.  paying  the  same  there-' 
out)  so  long  as  the  estate  of  freehold  continues.  (/) 

The  lessor  may,  in  some  cases,  bring  debt  for  rent,  although 
he  has  not  the  reversion  at  the  time  of  action  brought.  Thus  if 
a  man  leases  for  years,  and  rent  becomes  due,  and  a  stranger  re- 
covers the  land  against  the  lessor,  yet  the  lattex"  may  maintain 
debt  for  the  arrears  of  rent,  (g)  It  has  been  siud  that  where  die 
lessor  grants  the  reversion,  the  rent  in  arrear  at  the  time  of  the 
grant  is  lost,  and  that  the  grantor  cannot  recover  such  arrears 
by  action  of  debt,  because  the  contract  on  which  that  is  grounded 
is  by  the  act  of  the  lessor  determined  (A) ;  but  this  doctrine  does 
not  appear  to  be  correct. 


(a)  Litt.  ••  56,  7t.  Gilb.  on  renU, 
9S.    Cora.  Dig.  Dett,  (A.  5). 

(6)  Co.  Litt.  47,  a. 

(c)  1  Rol.  Ab.  591,  1.  SO. 

(lO  1  Rol.  Ab.  596,  1.  17.  Giib.  on 
rents,  94.  \ 

{€)  Ihid.  Ognert  case,  4  Rep.  49,  b. 

(/)  Webb  T.  Jiggi,  4  M.  and  S.  11$, 
nod  see  Kelly  ▼•  Clabbe,  S  Brod.  and 


Bittg.  130.  6B.  Moore,  SS5,  S.  C 
(g)  Br.  Ab»  Dette,  95. 
.  (h)  Gilb.  on  debt,  384,  bnt  pmre^  for 
debt  lies  by  an  ai$igwee  of  the  re? anion 
after  asecond  assignment,  for  arrean  doe 
before  (see  j)o«<),  and  so  it  lies  in  nniqr 
casea  where  the  privity  of  contract  hM 
been  determined  before  action  brooght. 
See  Yin.  Ab.  Dett,  (H). 


DeUfar  Rent. 

If  vrtermor  for  years  assigns  all  his  interest  in  his  tem^  reserv- 
ing an  annual  rent»  it  has  been  doubted  whether  an  action  of  debt 
win  Ke  for  each  payment^  as  it  becomes  due,  or  whether  the  as- 
signor must  not  wait  till  the  term  is  expired^  because  where  the 
whole  is  assigned  there  is  no-  reversion,  and  consequently  the 
dutyreserred  may  be  thought  more  property  a  sum  in  gross  than 
a  rent;  but  it  seems  settled  that  such  sums  are  recoverable  as 
len^  after  each  day  of  payment,  (a) 

At  common  law,  where  a  man  made  a  lease  for  life,  rendering 
lenty  and  such  rent  became  in  arrear,  and  the  lessor  died,  it  seems, 
that  his  executors  after  the  death  of  tenant  for  life  were  entitled 
to  recover  the  arrears  (6);  and  so  where  there  is  tenant  for  life 
of  a  renty  and  he  dies,  the  rent  being  in  arrear,  his  executors 
at  (Common  law  may  have  debt  for  such  arrears,  (c)  So  also, 
where  a  man  leases  for  years  and  dies,  the  rent  being  arrear,  the 
executor  is  entitled  to  recover  the  rent.  But  at  common  law, 
neither  the  heir^  nor  the  personal  representative  of  a  man  who 
was  seised  of  a  rent-service,  rent-charge,  or  rentnseck,  in  fee-sim- 
ple or  fee-tail,  could  bring  an  action  of  debt  for  the  arrearages 
of  such  rents,  incurred  in  the  lifetime  of  the  owner.  But  by 
statute,  SS. Hen.  8,  c»  37,  8.1,  it  is. enacted,  that  the  executors 
or  administrators  of  tenants  in  fee-simple,  in  fee-tail,  and  for  term 
of  lives,  of  rent^services,  rent-charges,  rent-seeks,  and  fee-farms, 
unto  whom  any  such  rent  or  fee*farm  is  due,  and  not  paid  at  the 
time  of  their  death,  may  have  an  action  of  debt  for  all  such  ar- 
rearages, against  the  tenant  or  tenants  that  ought  to  have  paid 
die  said  rent,  or  fee-farm,  so  being  behind  in  the  time  of  their 
testator,  or  against  the  executors  or  administrators  of  the  said 
tenants. 

And  by  section  3,  if  any  man  shall  have  in  the  right  of  his 
wife,  any  estate,  in  fee-simple^  fee-tail,  or  for  term  of  life,  of  or 
in  any  rents  or  fee-farms,  and  the  same  rents  or  fee-farms  shall 
be  due,  behind  and  unpaid  in  the  said  wife's  life,  then  the  said 
husband  after  the  death  of  his  said  wife,  bis  executors,  or  admi^ 
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By  whom. 


Ezecuton. 


(•)  Gtlb.  on  debt,  585.  Newcomb 
V.  Harvey,Car  tb.  161.  lioyd  f .  Langford, 
9  Mod.  174.  Com.*  Dig.  Dett,  (C).  So 
the  Mtignor  may  enter  for  a  conditio^ 
broken.  Doe  d.  Frceasan  ▼.  Bateroan, 
f  Barn,  and  Aid.  168,  bot  he  cannot 
distraili f •  Cooper,  S  WUa.  ST5. 


Parmenter  t.  Webber,  8  Taunt.  595. 
S  B.Moore,  669,  S.C 

(6)  Dyer,  375,  b.  Ognefs  case,  4 
Hep.  49,  b. 

(e)  Co.  litt.  162,  a,  end  Mr.  Hai^ 
grave*a  Note'.  GHb,  on  rent«,  98. 

3hS 
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By  whom. 


Aiiignee* 


nistratorsy  shall  hare  ait  acfibn  of  debt  for  the  said  anearagea, 
^tgainst  the  tenant  of  the  deimesne  that  ought  to  hare  paid  the 
same,  his  executorsy  or  administratofs. 

The  assignee  of  the  reversion  (a),  or  of  the  rererrion  m  purt 
<^  the  premises  (&),  may,  at  common  law,  maintain  debt  for  rent 
arrear  after  the  assignment  of  the  reversion  to  himself;  for  the 
privity  of  contract  is  said  to  be  annexed  to  the  person  in  respect 
of  the  estate,  and  to  follow  the  estate,  (c)  Therefore  the  Lord 
by  escheat  (el),  or  he  who  enters  for  an  alienation  in  »toffaw«i(e), 
may  have  debt  for  rent  arrear.  So  the  assignee  in  law  of  the 
reversion,  as  the  heir  or  devisee,  may  bring  debt  for  rent  inctnr- 
red  after  the  death  of  the  lessor  (/) ;  and  debt  lies  by  an  assignee 
of  the  reversion  against  an  assignee  of  the  term,  after  ass^punent 
of  the  reversion  by  the  former,  for  arrears  due  before  assign- 
ment, {g)  The  assignee  of  the  reversion  may  maintain  debt  for 
rent  against  the  lessee,  .without  giving  him  any  notice  of  the  as- 
signment, but  if  the  defendant  has  paid  the  rent  to  tlM  'ort' 
ginal  lessor  before  notice,  he  may  plead  that  fiict  and  it  will  be  a 
good  bar.  (A) 


Agaimt  whonir  A  lessee  is  liable  to  an  action  of  debt  for  the  rent  as  long  as 
~"  the  term  continues,  and  cannot  discharge  himself  from  his  liabi- 
lity by  assignment,  for  debt  is  maintainable  by  a  lessor  against  a 
lessee  on  privity  of  contract,  and  such  privity  remains  notvrith- 
standing  the  assignment  (t);  but  debt  will  not  lie  by  the  assignee 
of  the  reversion  against  the  lessee,  after  assignment  by  the  latter, 
for  there  is  no  privity  of  contract  between  those  parties,  {k)  And 
so,  if  the  lessor  accepts  the  assignee  as  his  tenant,  he  cannot 


(a)  Walker^  caie,  3  Rep.  Sf,  b. 
Glover  t.  Cope,  4  Mod.  Si.  1  Rol.  Ab. 
591, 1. 4j{,  1  Sannd.  f41,  d,  note,  5th 
edit. 

(6)  Ardet  v.  Watkio,  Cro.  Elis.  651. 
Com.  Dig.  Detr,  (C) ;  but  Uio  rent  nmit 
be  apportioiied  by  ooment  or  by  a  jury, 
Blitt  ▼.  CoUina,  5  E.  and  A.  876. 

(t)  Walker^  case,  3  Rep.  ft,  b. 

(d)  JM. 

(c)  Com.  Dig^  Dett,(C).  CviKtra  in 
coyenant,  ante,  p.  445. 

(/)  1  Roi:  Ab.  591,  1.46.  tiom.Dig. 
DeU/(C>. 

(g)  Skinner,  367.  Com.  Dig.   DetC, 


(C).    Midgleys  v.  Lovelace,  IS  Mod. 
45.  Carth.  S89,  S.  C. 

(K)  Wattt  V.  Ognell,  Cro.  Jac.  19t. 
Birch  ▼.  Wright,  1 T.  R.  385. 

(0  Rmhden^s  case,  Dyer,  4^b.  Hdfier 
▼.  Canbard,  1  Sid.  S66.  1  Lev.  IST. 
S.C  1  Sannd.  f  41,  h,  notes,  5th  edit. 
And  see  the  observations  there  on  Over- 
ton V.  Sydhall,  Poph.  ISO,  aad  ctled  3 
Rep.  S4,  a. 

(k)  Humble  v.  Oliver,  Poph.  55.  % 
BrownU66.  Cro.  Elii.  3t8,  S.  C  Wal- 
ker  y.  Harris,  Moor,  351.  Walker*a 
case,  3  Rep.  S3,  b.  Com.  Dig.  Pett^ 
(D). 
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dWwards  maintain  debt  against  the  lessee,  because  the  privity  Against  whom. 
of  contract  between  himself  and  the  lessee  fa  determined  by  the 
assignment  and  acceptance  of  the  assignee  (o),  but  notwithstand-  * 
ti^  such  acceptance,  the  lessee  may  still  be  sued  on  an  express 
GOYehant  for  the  payment  of  the  rent  (6)  If  the  lessee  becomes 
bankrupt,  he  cannot  be  sued,  in  debt,  for  rent  accruing  after  the 
comnussioners*  assignment;  the  lessor's  assent  to  such  assignment 
bemg  virtually  included  in  the  act  of  parliament  authorising  the 
assignment  of  the  bankrupt's  estate,  (c) 

Where  the  lessee  has  assigned,  tbe  lessor,  if  he  has  not  accept-  Aaiignee. 
ed  tbe  assignee  as  hfa  tenant,  may  sue  the  lessee  or  assignee  at 
his  eieetion.  (d)  And  where  the  lessee  has  assigned  a  moiety  of 
the  land  for  the  whole  term,  the  assignee  has  a  sufficient  privity 
of  estate  to  be  charged  by  the  lessor  for  a  moiety  of  the  rent(^), 
or  as  it  fa  said,  the  lessor  may  have  a  joint  action  of  debt  against 
the  lessee  and  assignee  for  the  whole  rent.  (/) 
•  If  the  assignee  assigns  over,  debt  will  not  lie  against  him  for 
rent  accruing  after  the  assignment,  although  the  lessor  has  not 
accepted  Ae  second  assignee,  and  although  no  notice  has  been 
given  of  the  second  assignment,  (g) 

Where  the  lessee  has  covenanted  for  himself  and  his  heirs,  to  jj^  ^^^  ^^ 
pay  the  rent,  debt  may  be  maintained  for  rent  arrear,  in  the  les* 
fee's  lifetime,  against  either  the  heir,  or  executor,  if  assets  have 
descended.  (A)  The  executor  of  the  lessee  fa  liable  in  debt  for 
die  renif  notwithstanding  an  assignment  by  the  testator  or  by 
himself,  provided  the  lessor  has  not  accepted  the  assignee,  for 
there  fa  a  privity  of  contract  between  the  lessor  and  his  represen- 
tatives, and  the  lessee  and  hfajepresentatives,  sufficient  to  main- 
tain thfa  action.  (•)  An  executor  of  a  lessee  for  years  may  be 
diarged  for  rent  accruing  in  his  own  time,  either  as  executor,  or 
if  he  has  entered,  as  assignee,  {k) 


CtttO^. 


(fl)  Marrow  v.  Tarpin,  Cro.  Elix. 
715.  Moor,  600,  S.C.  Wadham  ▼.  Mar- 
tow,  3  East,  S14»  D.  1  Sannd.  S41,  b, 
note,  Sth.  edit.  Auriol  r.  MiUs,  4  T. 
iL9a. 

(»)  ^ate,  p.  446. 

(«)  Wadham  t.  Mariow,  S  East,  Si4, 
a.  IH.  BI.4S7,n.  8.C 

(if)  DeTerens  v.  Barlow,  t  Saimd. 
181. 

(c>  Qanoo  ▼.  Vemon,  S  Lev.  i5U 
Sir  T«  Jooefy  104^  8.  C.    SteTewon  n 


Lambard,t  East,  581.  .   . 

(/)  Bailifis  of  Ipswich  v.  MartSa,Cro.  ^ 
Jac.  411.  Com.  Pig.  Dett,  (E> 

(g)  Toofoe  ▼.  Pitcher,  5  Lev.  f 95. 
SVeot.  «S4.  4  Blod.  71.  lSaik.8l. 
1  Show.  540.  Garth.  177.  It  Mod. 
«5,  S.  C.    Com.  Dig.  Delt,  (F). 

{k)  Shep.  Toacb.  178.    .   . 

(t)See«the  cases  cited,  cR/€^,p.  468, 
note(t)/Vid  8lM>  aU€f  p.  446,  note,  (a). 

(k)  Anttf  p.  448 ;  posl,  p.  470. 
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ot  die  dcdan-  When  the  action  is  brought  against  the  lessee  himadi^  ov 
^^^  against  his  assignee,  the  defendant  is  charged  in  the  Mfei  amd 
In  the  dAetand  ^^i^^.  When  it  18  brought  against  an  executor,  and  the  whob 
ditbttt/itdtHMtt  rent  accrued  in  the  testator's  lifetime,  the  action  must  be  in  tlit 
detinet  only  (a);  and  where  part  of  the  rent  accrues  in  the 
tor's  time,  and  part  in  that  of  the  executor,  the  plaintiff  ma} 
cover  the  whole  in  one  action  charging  the  executor  in  the 
iineU  (b)  For  rent  incurred  after  the  death  of  the  lessee,  if  the 
executor  enters,  he  may  be  charged  as  assignee  in  the  debet  emi 
detinet  (c) ;  in  which  case  he  cannot  pl^ad  plene  adniimstrami  (<aOt 
and  the  judgment  is  de  bams  propriis  (e);  but  if  the  land  be  of 
less  value  than  the  rent,  the  defendant  may  plead  the  apedal 
matter,  viz.  that  he  has  no  assets,  and  that  the  lan^  is  of  last 
value  than  the  rent,  and  pray  judgment  whether  he  shall  be 
charged  otherwise  than  in  the  debet,  (f)  But  the  executor  can- 
not be  sued  in  one  action,  in  the  detinet  for  the  part  incumd  in 
his  testator's  time,  and  in  the  debet  and  detinet  for  die  part  incor- 
red  in  his  own  time,  for  then  two  diflferent  judgments  would  he 
cessary.  {g)  The  plaintiff  in  sudi  case  must  either  sue  the 
cutor  in  one  action,  charging  him  in  the  detinet  onfy,  whan  hii 
judgment  will  be  de  bonis  testatoris,  or  he  must  bring  two  sepap* 
rate  actions.  If  the  executor  does  not  enter,  he' is  still  charge* 
able  in  the  detinet,  for  he  cannot  so  waive  the  term  as  not  to  b« 
liable  for  the  rent^  if  he  has  assets,  (/i) 
Venue.  When  the  action  is  brought  on  the  privity  of  oontpact,  the  ve- 

nue is  transitory;  when  it  is  lirought  on  the  privity  of  estate,  locaL 
Therefore  where  the  action  is  brought  by  the  lessor  against  die 
lessee,  or  against  the  executor  of  the  lessee,  charging  him  in  the 
debet  as  executor,  the  venue  is  transitory  (i),  but  where  the  ac< 
tion  is  brought  by  the  lessor  against  the  assignee  of  the  lessee^ 


(«)  1  Rol.  Ab.  60S.  (S.)  Fraen  ▼•     Ipswich  ▼.  Martin,  Cro.  Jac.  411. 


Porter,  l  Sid.  379.  1  Sattnd.  1,  note, 
5th  edit. 

(b)  Aylmerv.Hide,  M.  IS  G.  jt,  B.R.- 
MS.   Selw.N.P.577,4thedlt. 

(e)  Hargrave**  caie,  5  Rep.  St.  t 
Rol.  Ab.  603, 1. 36.  Lord  Rich  v«  Frank, 
Cro.  Jae.  f  38.  Bailiffs,  &c.  of  Ipswich 
▼.  Martin,  Cro.  Jac.  411.  Vin.  Ab. 
Debt,  (S.)  pi.  8. 

(<0  BocUey  v.  PIrk,  1  aaUc  317. 

(«)  Wentw.  Es.  19*.  BaiUflfi,  &c.  af 


(/)  Billingharst  v.  SpearnHui,  1  Salk* 
f97.  Bnckley  ▼.  Pirk,  1  Salk.  $17. 

(g)  Suiter  V.  Cobbold,  3  Lev.  7^ 

(A)  Helier.f.  Caacbert,  1  Lev.  1S7. 
1  Sid.  S66,  S.  C.  Billittghont  ▼.SpcMVi 
man,  i  Salk.  S97.  Howie  ▼.  Webaltr, 
YelT.  lOS. 

(t)  Patterson  v,  Scott,  9  Str.  T7I^ 
lSannd^a4l,  aote,  Mbedit,  Zingyr , 
FfSMr,  6  Eaat,  353, 
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or  a^dnst  iihe  executor  of  lessee^  charging  him  as  assignee  in  the  Of  the  decOwa. 
debet  and  detinet  for  rent  incurred  in  his  own  time^  the  action  is        ^^- 
locals  and  must  be  brought  in  the  county  where  the  land  lies;  and  - 
so  where  it  is  brought  by  the  assignee  of  the  reversion  against 
die  lessee  or  the  assignee  of  the  lessee^  for  in  all  these  cases  the 
action  is  founded  on  the  privity  of  estate,  (a)    Where  the  action 
is  locals  and  is  brought  and  tried  in  the  wrong  county^  the  defect 
is  uded  after  verdict  by  statute  16  &  17,  C.  2,  c.  8,  and  there- 
fore if  the  defendant  intends  to  take  advantage  of  the  wrong  ve** 
mie,  he  should  demur.  (&)    And  if  the  parcels  are  not  set  out  in 
the  declaration,  the  defendant  must  crave  oyer  of  the  indenture, 
and  set  it  out  before  he  can  demur,  (c) 

Debt  by  an  executor  or  administrator  of  tenant  in  fee,  &c. 
for  rent  services,  &c.  under  statute,  32  Hen.  8,  c.  37,  is  lo- 
cal (cQ 

It  b  a  general  rule  that  whenever  an  action  is  founded  on  a    Statement  of 
deed,   such  deed  must  be  declared  on,  but  the  case  of  rent       ^"^ 
reserved  by  deed  is  an  exception,  (e)      In  debt  for  rent  it 
is  not  necessuy  to  state  that  the  demise  was  by  indenture, 
bat  it  is  sufficient  to  say  generally  that  the  lessor  demised  the 
premises  for  a  certain  term,  though  by  this  mode  of  declaring 
die  defendant  will  be  at  Uberty  to  plead  nil  habuit  in  tenementie, 
because  no  estoppel  appears  upon  the  record,  and  the  plaintiff 
in  such  case  will  be  compelled  to  reply  that  the  demise  was  by  in- 
denture,  whereas,  had  he  stated  that  fact  in  his  declaration,  he 
aught  have  demurred  to  the  plea  of  nil  habuit  in  tenemeniie.  (/) 
Bat  where  the  lease  is  of  tithes  which  lie  in  grant,  and  can  only 
pass  by  deed,  the  deed  should  be  set  out  in  the  declaration,  (g) 

The  demise  may  be  stated  according  to  its  legal  effect,  and 
therefore  where  it  was  alleged  that  the  plaintiff  had  demised  to 
the  defendant  three  rooms,  and  it  appeared  in  evidence  that  the 
demise  was  of  three  rooms,  and  the  use  of  the  furniture,  it  was 

(«)  Walker't  cane,  3  Rep.  tS.  Barker        (c)  1  Sanod.  246,  d,  new  notes. 
▼.  Duner,  3  Mod.  338.  Cartb.  18t,  S.  C        (d)  Ball.  N.  P.  177. 

Wcy  v.YaUy,6Mod.  194.  SSalk.  651,  .     (e)  Atty  v.  Paruh,  1  Bos.  and  Pul. 

8.  C    StevenioD  ▼.  lambard,  S  East,  N.  R.  109. 
580.   1  Sanod.  t4l,  d,  note,  5th  edit.         (/)  Warren  v.  Consett,  S  Ld.  K^jrm. 


bnt  ftrnnmt  bj  assignee  of  reversion,  la  1503.    1  Sannd.  if 6,  a»  note,  325,  a, 

traMitory,  «U«,p.451.  note  4^  5th  edit.   Com.  Dig.  Pleader, 

(by  Mayor  of  London  i.  Cole,  7  T.  R.  (S  W.  48),  anU^  p.  459  ;  jmt,  p.  474. 
583,588.  BaiKift  of  Litchfield  v.  Slater,        (g)  S  Saond.  897,  note  i,  Atb  e4il:. 
Willes,43l. 
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Locality  of  the 
premiiea. 


Reut  reierred. 


or  the  deeiara-  held  that  the  deckumtioii  was  sufficiently  prOTed(a),  for  the  cent, 

oould  not  issu^  out  of  the  chattels. 

It  was  formerly,  held  that  the  plaintiff  must  shew  in  his  decb.'* 
ration  the  local  situation  -of  the  premises  (i)«  hut  aocording  to^ 
the  modern  practice  this  does  not  appear  to  he  necessary,  (c) 
Where  the  plaintiff  declared  in  deht  for  rent,  not  setting  out  the 
local  situation  of  the  lands,  and  in  his  particular  stated  the  lands 
to  be  in  a  wrong  parish,  it  was  held  that-he  might  recover,  it  not 
appearing  that  any  misrepresentation  was  iptended,  or  that  the 
defendant  was  misled,  {d) 

The  rent  reserved  should  be  shewn,  and  any  material  vari*-^ 
ance  will  be  fatal,  as  where  a  rent  of  15/.  and  three  fowls  were 
reserved,  and  the  declaration  omitted  to  mention  the  three 
fowls,  {e)  So  the  period  at  which  the  rent  became  due  should 
be  shewn.  (/)  If  the  phuntiff  declares  for  part  of  the  rent,  he 
must  shew  that  the  rest  is  satisfied,  {g) 

In  debt,  by  the  lessor  himself,  it  is  unnecessary  to  state  his 
title  or  estate  (A) ;  but  where  the  plaintiff  is  assignee  Jie  must  de- 
duce his  title  by  assignment.  (9)  And .  where  the  action  is 
brought  by  a  remainderman,  for  rent  reserved  by  a  lease  made  by 
tenant  for  life,  under  a  power,  the  plaintiff  must  shew  what  au- 
thority the  tenant  for  life  had  to  make  such  lease,  and  that  the 
lease  was  made  according  to  the  power.  (Jc)  The  grantee  of  a 
reversion  need  not  allege  notice  of  his  title  to  (he  tenant,  in  the: 
declaration,  (/) 

It  is  unnecessary  to  state  the  entry  of  the  lessee  into  the  lands». 
imless  where  the  action  b  brought  against  tenant  at  will,  who  is 
chargeable  merely  in  respect  of  his  occupation,  (m) 


Tide  of  the 
plaintiff. 


Entry  of  the 


(a)  Walsh  v.  Pemberton,  C.  B.  M. 
S  G.S,  MS.  8elw.N.Pi589.  4diedit. 
Speqcer**  caie,  dth  Rep.  17,  a.  Dyer, 
S19,  b. 

(6)  Bncklaiid  y,  Otiey,  Cro.  Jac. 
68t.  Com.  Dig.  Pleader,  (2  W.  14). 

if)  Davies  v.  Edwards,  S  M .  and  S. 
S80.  S  Chitty,  PI.  fi7,  but  ftfivre  where 
the  action  is  local. 

(d)  Ibid. 

(#)  Sands  v.  Ledger,  S  Ld.  Rayml 
792. 

(/)  Com.Dic.  Pleader/2  W.  l4).Gilb. 
D^bt,  407.  See  Bnckley  y.  KenyoD, 
10  Eatti  142. 


(g)  Bi^lye  ▼.  Offord,  (flvghci)  Gro. 
Car.  157.  1  Sauid.  SOI,  a,  note,  JUll 
edit.   Com.  Dig.  Pteader,  (9  W.  14). 

(Jk)  SciUyT.Dally,SSalk.56t.  Com* 
Dig.  Pleader,  (2  W.  14).  Amity  p.  452, 

(0  ifa<«»p.  452. 

ih)  Sands  v.  Ledger,  2  L.  Ray*. 
792. 

(I)  Watts  ▼.  Ognell,  Cro.  Jac.  195. 
Birch  V.  Wright,  1  T.  R.  385. 

(m)  Bellasis  ▼.  Bnrbrick,  1  Salk.  t09. 
1  Ld.  Raym.  170,  S.C.  Witliama  v. 
Bosanquet,  i  Brod.  and  Bihg.  238.  1 
Sannd.  202,  a,  noCea,  5th  edit.  Tin.  At, 
Debt,  (c  a.)  pi.  6. 
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Where  the  aeticm  is  brought  jiigainst  die  lesseiB  oi 
representative,  an  assignment  without  an  acceptance  of  the  as^ 
signee  by  the  lessor  cannot  be  pleaded  (a),  but  if  such  an  ac-> 
ceptaace  be  stated,  the  plea  is  good  (A),  and  where  the  action 
is  brought  against  an  assignee,  he  may  plead  an  assignment  be- 
tore  the  rent  incurred,  without  stating  an  acceptance  by  the 
lessor,  (e)  If  an  assignee  plead  ml  debet  as  to  twienty  pounds^ 
part  of  the  rent,  and  as  to  the  residue  an  assignment,  he  must 
shew  when  the  twenty  i>ounds  became  due.  (cf)  An  assignment 
before  the  rent  incurred  may,  it  seems,  be  given  in  evidence 
under  nil  debet,  in  an  action  against  an  assignee,  (e) 

i 

In  debt  for  rent  the  defendant  pleaded  infancy  at  the  time  of 
the  lease  made,  and  upon  demurrer  the  court  held  the  lease 
voidable  only  at  the  election  of  the  infant,  by  waiving  the  land 
before  the  rent  day,  but  the  defendant  not  having  d<me  so,  and 
of  age  before  the  rent  day,  the  plaintiff  had  judgment.  (/) 


Of  ihe  plea. 
AMiyiiment. 


'  In  debt  for  rent,  whether  the  demise  be  stated  to  be  by  in- 
denture or  not,  nil  debet  is  a  good  plea,  for  the  specialty  is  only 
inducement  to  the  action  (^);  and  this  plea  puts  in  issue,  the 
whole  declaration.  (A)  Under  ml  debet  the  defendant  may  give 
evidence  of  payment  to  the  plaintiff  or  to  another  by  his  appoint- 
ment (t),  or  that  the  plaintiff  has  agreed  that  a  debt  due  by  him 
to  the  defendant,  shall  go  in  satisfaction  of  the  rent  {Jc\  or  a  re* 
lease,  if)  It  seems  that  the  defendant  cannot  imder  this  plea 
give  in  evidence,  that  the  plaintiff  was  bound  by  covenant  to 
repair  the  premises,  and  that  he  expended  the  rent  in  necessary 
reparations  (m),  but  if  the  lease  is  by  parol,  and  the  lessor  di- 


(a)  Afde^  p.  469. 

Qt)  Manh  ▼.  Brace,  Cro.  Jacdsii 
Kamw  ▼•  Tvpio,  Cro.  Elii.  715.  Ar- 
Ikar  V.  ▼■ndeiptaiik,  7  Mod.  19S. 

(e)  Antif  p.  469. 

(d^  Kiglily  ▼.  Bolkly,  1  Sid.  33S. 

(«)  Skio.  StS.  Vio.  Ab.  Evid.  (Z. 
O  pi.  49. 

(/)  Kelsey't  ease,  Cro.  Jac.  3S0. 
fl  Balttr.  69.  1  Rol.  Ab.  7S1,  S^  C. 
Ban.  N.  P.  177.  S  Borr.  1719. 

(g)  Bull.  N.  P.  170.  Warren  y.Coa- 
tatt,  S  Ld.  Raym.  1505.  f  Saood.  297, 
■Ota,  5th  edit. 

(h)  Pv  Holt,  C  J.  SdUy  t.  Dally, 
9Mk.56S. 


(0  Tijflor  ▼.  Beal,  Cro.  Elix.  fft. 
Gallaway  v.  Smaeh,  l  Salk.  284.  Com. 
Dig.  Pleader,  (S  W.  47).  Oilb.  on  Ao^ 
lion  of  Debt,  4S9  ;  on  Evid.  S83|  4th 
«dit. 

(Jk)  Oilb.  on  Debt,  445;  on  E?id. 
285, 4th  edit. 

(0  Per  Holt,  C.  J.  Oalfaiway  ▼.  So- 
•aeb,  1  Salk.  284,  594.  Anon.  5  Mod. 
18.  Paramoor  ▼.  Johnson,  12  Mod. 
577;  but  see  Oilb.  End.  281,  285, 4th 
edit.  Treatise  on  Action  of  Debt,  445. 
(ai)  Taylor  V.  Beal,  Cro.  Elia.  222.  Bnl. 
K.  P.  177 ;  but  see  OOb.  Evid.  2JI2, 4th 
adit ;  but  if  pleaded  ipedally,  snch  plea 
if  nid  to  be  good.  Oilb.  on  Debt,  442. 


Infancy. 


NUdUbet. 
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Debt  Jor  Kent'. 


Of  the  plea*  rects  the  lessee  to  repair,  and  the  lessee  repairs  accordingly,  the 
""""""""^  amount  so  laid  out,  maybe  givenin  evidence  \xaA&t  ml  dehei^  as 
evidence  of  the  payment  of  th^  rent,  (a)  And  where  the  core* 
naht  for  payment  of  rent  contains  a  proviso,  that  die  tenant 
may  deduct  a  portion  of  the  rent  for  repairs,  it  seems  that  evi- 
dence of  such  deduction  may  be  given  under  the  plea  of  nd 
dehel  (6),  but  if  the  deduction  be  provided  for  by  a  separate  co* 
venant  it  should  be  specially  pleaded,  (c) 

Under  this  plea  the  defendant  may  give  in  evidence,  that  the 
plaintiff  expelled  him'  from  the  premises,  and  kept  him  out  until 
after  the  rent  became  due,  which  operates  as  a  suspension  of  the 
rent  (cO>  and  an  apportionment  of  the  rent  may  be  given  in  evi- 
dence under  ml  debet,  (e)  An  eviction  by  a  third  person  under 
a  title  paramount  should,  it  is  said,  be  specially  pleaded.  (/) 


Nil  habuit  in 
nemtntit. 


Nan  d^rnimU 


If  the  plaintiff  has  declared,  setting  out  the  indenture  of  de- 
mise, the  defendant,  as  it  has  been  already  stated  (g),  cannot 
plead  nil  Aabuit  in  tenemeniii,  or  if  he  pleads  such  plea,  the 
plaintiff  may  demur.  Where  the  demise  is  not  stated  in  the 
declaration  to  have  been  by  indenture,  the  defendant  may  plead 
nil  habuit  in  tenementis,  and  the  phdntiff  in  such  case  should  re-* 
ply  that  the  demise  is  by  indenture,  and  rely  upon  the  estoppd, 
for  if  the  plaintiff  replies  that  he  had  a  sufficient  estate  in  the 
prembes,  he  loses  the  benefit  of  the  estoppel,  (h)  Jfthe  demise 
was  without  deed,  the  plaintiff  in  his  replication  to  the  plea  of 
nil  habuii  in  tenementia  should  shew  specially  what  estate  he  had 
in  the  premises,  (t) 

So  non  demisit  is  not  a  good  plea  where  the  demise  is  stated 
to  have  been  by  indenture,  though  it  may  be  pleaded  where  the 
plaintiff  declares  quod  cum  dimisisset,  without  stating  the  in- 
denture, (i) 


(a)  Gilb.  on  Action  of  Debt,  44S. 

(6)  Clayton  v«  Kinaston,  1  Ld.  Raym. 
4S1.   Baylye  ▼•  Offord,  Cro.  Car.  157. 

(•)  Johnson  v.  Carr,  1  Lev.  15S.  City 
of  Eseter  ▼.  Clare,  5  Keb.  331. 

(<0  Anon.  1  Mod.  35.  Browne's  case, 
iUd.  118.  BaU.N.P.  177.  GUb.Evid. 
S79,  ith  edit.  1  Sanod.  S04,  (n)  5Ui 
edit.    See  mUtf  p.  457. 

(0  UodgkinsT.Robson,  1  Vent.  176. 
GUb.  on  Kents,  189.    S  East,  579. 


(/)  Wingfield  v.  Seekford»  S  Leon.  10. 
9  PbiU.  Efid.  143,  6th  edit.;  bot  see 
Gilb.  on  Action  of  Debt,  429,  amtnu 

(f)  ^nte,  p.  471. 

(A)  Wilkins  v.  Wingate,  6  T.  R.  6t. 
1  Sannd.  S76,  c.  $95,  a.  notes,  $tfa  edit. 
AnUf  p.  471. 

(0  GUI  ▼.  Glaste,  Yelv.  2f7. 

(fc)  BuU.N.  P.  177.  Gilb.  on  Uw 
Aetion  of  Debt,  436, 438. 
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It  is  said,  that  in  debt  for  vent  xeaerved  by  deed,  nan  est  fae^  Of  the  plea. 
ium  may  be  pleaded  (a) ;  but  this  has  been  denied,  because,  j^^  ea factum. 
though  the  counterpart  should  not  be  the  deed  of  the  defendant, 
yet  if  the  plaintiff  demised  the  lands  under  that  rent,  and  the 
lessee  entered,  the  rent  was  a  debt,  and  consequently  the  tra* 
verse  of  the  deed  is  not  a  substantiye  or  decisive  issue  $  because 
though  there  were  no  such  counterpart,  yet  there  might  have 
been  such  a  demise  as  the  plaintiff  declared  upon*  (fi) 


Afmi'f 


Miens  in  arrear  is  a  good  plea  in  debt  for  rent,  and  is  tanta^  uimsin 
mount  to  the  plea  of  ml  debet,  except  that  it  does  not  put  the 
whole  declaration  in  issue*  (c)  Under  this  plea,  the  defendant 
may  give  in  evidence,  that  the  rent  day  had  not  incurred,  (d) 

Where  the  action  is  brought  by  the  assignee  of  the  reversion, 
the  defendant  may  plead  payment  to  the  original  lessor  before 
notice  of  the  plaintiff's  title*  (e) 

Where  the  demise  is  by  deed,  the  statute  of  limitations,  (21  statute  of  timit- 
Jac*  1.  c.  16*  s.  3,)  cannot  be  pleaded,  although  actions  of  debt  i^ni* 
for  arrearages  of  rent  are  expressly  within  it,  for  those  words 
are  supplied  and  satisfied  by  arrearages  of  rent,  upon  a  demise 
without  deed  (/),  which  are  within  the  statute.  It  has  been  held, 
that  the  statute  of  limitations  may  be  given  in  evidence,  under 
the  plea  otnil  debet  {g) ;  but  the  modem  practice  is  to  plead  the 
statute^  (A) 

The  defendant  may  plead  a  tender  of  the  rent  at  the  day,  and  Tender. 
always  ready,  (t)  And  it  seems,  that  he  may  say,  that  he  was 
ready  at  the  day  and  place  to  pay  it,  but  that  the  lessor  did  not 
come  to  receive  it,  without  alleging  a  tender,  (k)  It  is  not  enough 
to  plead,  that  the  defendant  was  at,  and  shortly  before  sunniet 
of  the  rent  day,  at  and  upon  the  premises,  and  was  ready  and 

m 

(a)  Gflb.  Hist,  C.  P.  61,  Srd  edit.  (r)  Anoo.  1  Sslk.  f78.    Draper  ▼. 

BaU.  N.  P.  170.  Glanop,  1  Ld.  Raym.  15S.    Com.  Dig. 

(ft)  GUb.  Debt,  456.  Pleader,  (S  W.  17). 

(^)  Warner  v.  Theobald,  Covp.  58S.  (Jk)  1  Saund.  S83,  note. 

(<)  Per  Powell,  J.    Holt,  567.  (0  Com.  Dig.  Pleader,  (s  W.  49). 

(<)  Watts  V.  Ognell,  Cro.  Jae.  ]9t.  Gilb.  on  KenU,  81. 

Bifcb  ▼.  Wright,  iT.R.S85.   ilatf^p.  Qt)  Croach  ▼.  Fastolfe,  T.  Raym. 

468.    This  seeott  to  be  good  etidence,  418.    Gilb.  Debt,  441.    See  SB.  and 

nil  deter.  B.194* 


(/)  Ftreemaa  f .  8taey,  Hntt  109. 
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Debt  for  Bewt. 


Of  the  plea,  willmg,  kc^  without  averring,  that  there  was  sufScient  time  be- 
■~~""*^  fore  the  setting  of  the  sun  to  have  counted  the  money,  (a)  On  a 
plea  of  tender  of  the  rent,  the  defendant  must  bring  the  amount 
into  court  (i),  for  the  plea  is  in  bar  of  damages  only,  and  not  of 
die  debt;  and,  therefore,  he  must  answer  to  the  debet  by  bring- 
ing the  money  into  court  upon  the  tender,  (c) 


(a)  Tlackler  ▼.  Prentice,  4  Tiiaiit.  as.    ]  Lntw.  364,  S.C 

549.    See  Fiiiier  v.  Prowd,  Cro.  Jae.  (c)  Ptr  Bajley,  J.  Rowe  ▼.  Yoniif , 

453.         '  t  B.  tod  B.  S36. 

(6)  Brownlow  ▼.  Hewl^,  1  Ld^Ray, 
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Debt  for  Use  and  Occupation. 

yfntsJL  the  demke  is  not  by  deed,  it  is  usual  to  sue  for  rent 
in  an  action  of  debt,  or  assumpsit  (ja\  for  use  and  occupation^ 
In  this  form  of  action  the  defendant  is  merely  charged  in  respect 
of  Us  occupati6n ;  and  it  is  therefore  not  necessary  to  set  out 
any  demise  of  the  premises,  nor  for  what  term  they  were  de- 
mised, nor  what  rent  was  payable,  nor  for  what  length  of  time 
the  defendant  occupied  the- premises,  nor  when  the  sum  sought 
to  be  recorered  became  due,  nor  for  what  space  of  time  (6) ;  and 
a  corporation,  which  cannot  demise,  but  by  deed,  may  maintain 
iSBe.  and  occupation,  for  that  action  does  not  suppose  a  demise,  (c) 
.  The  place,  or  county,  where  the  premises  occupied  lie,  is  im- 
material, and  therefore  need  not  be  mentioned  in  the  declaration, 
and  the  inconyenience  of  this  generality  may  be  obviated  by 
calling  upon  the  plaintiff  for  particulars  of  his  demand,  {d)     ^ 

It  was  doubted  in  a  late  case,  whether  on  a  judgment  by  de- 
fiuilt,  in  an  action  of  debt  for  use  and  occupation,  a  writ  of  in- 
quiry was  necessary  before  signing  final  judgment,  (e) 

(a)  AaU^  p.  404.  (4)  King ▼. FnMcr,  6£a0t,  S50.  £«• 

(O  Stnind  ▼.  Rogen,  Hil*  St  Geo.  S.  ler  t.  Maisdeo,  5  Taunt.  f5.    S«e  fbr- 

C  B.  tbe  fint  initaBce  of  this  fonoL  tlier  a»  to  setting  ont  tlie  place,  <ai<f ,  p. 

of  action  being  maintained,  recognised  411. 

in  unUdnsLT.  Wingate,  6  T.  R.  6S.  (0)  Aiden  ▼.  ConneU,  5  Bam.  and 

(c)  Dean  and  Chapter  of  Rochester  Aid.  88S. 

▼•  Plercf ,  1  Campb.  N.  P.  C.  466. 
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Debt  far  Double  Value. 

By  statute  4  Geo.  i,  c.  28,  s.  1»  it  Ib  enacted,  that  in  case  any 
tenant  or  tenants  for  life,  Mves,  or  years,  or  other  persons  who 
shall  come  into  possession  of  any  lands,  &c«  by,  from,  or  under 
or  by  collusion  with  such  tenant  or  tenants,  shall  wilfully  hold 
over  any  lands,  &c«  after  the  determination  of  their  tenn,  and 
after  demand  made  and  notice  in  writing  given,  for  deliyering 
possession  thereof,  by  bis  or  their  landlord, ? or  lessor,^ or -the 
p€)rs<m  93^  persons  to  whom  the  remainder  or  reversion  of  such 
lands,  &c»  shall  belong,  hb  or  their  agents,  thereunto  lawfully 
authorised,  such  persons  so  holding  over,  shall,  for,  and  during 
the  time  he  or  tliey  shall  so  hold  over  or  keep  the  person  or  per- 
sons entitled  out  of  the  possession  of  the  sud  lands,  &c.  pay  to 
the  person  or  persons  so  kept  out  of  possession^  their  executors, 
,adaui)istrators,  or  assigns,  at  the  rate  of  double  the  fearlp  tah» 
q{  tjie  said  lands,  &c.,  for  so  long  time  as  the  same  are  detainedt 
to  be  recovered  by  action  of  debt,  whereuikto  the  defendant  or 
defendants  shall  be  obbged  to  give  special  bail^  against  the  re- 
covery of  which  penalty  there  shall  not  be^any  relief  in  equity*  (a) 
wiZa'thTrtar  "^  tenant  for  a  less  term  than  a  year,  as  tenant  from  week  to 
tute.  week,  was  held  by  Lord  EUenborough  riot  within  the  statute  {b)  ^ 

and  a  tenant  who  holds  over  under  a  fair  daim  of  right,  will  not 
be  considered  as  wilfully  holding  over  within  the  statute,  though 
it  appear  eventually  that  he  had  no  right,  (c) 

The  tti^tute  requires  €l  demand  to  be  made,  .and  a 'notice  im 
writing  to  be  given ;  but  it  has  been  held,  that  a  notice  to  quit 
includes  a  demand*  {d)  Where  the  tenant  holds  over,  after  the 
detenninaticm  of  a  term  certain,  although  no  notice  to  quit  is 
necessary  to  put  an  end  to  the  tenancy,  yet  a  demand  of  the 
possession  must  be  made,  in  order  to  entitle  the  landlord  to 
double  value ;  such  demand,  however,  need  not  be  made  on  or 

(a)  Ttiis  statHte  was  said  by  the  court  comtrncd  strictly. 

In  Wilkinson  ▼.  Coltey,  6  Bor.  t698  (re-  (6)  Lloyd  ▼.  Rosebee,  2  Camp.  N.  P. 

cognised  in  Lake  ▼.  Smith,  1  B.  &  P.N.  C.  453 ;  bat  see  the  bst  note. 

R.  178),  and  by  Gould,  J.  in  Cutting  ▼•  (c)  Wright  ▼.  Smith,  5  Esp.  N.  P.  C. 

Derby,  %  W.  Bl.  1077,  to  be  a  remedial  S05.    See  SonUby  ▼.  Ne? ing,  9  East, 

law ;  bnt  Lord  Ellenborongh,  in  Lloyd  SIS^ 

ir.  Rosebee,  i  Campb.  454,  held  it  to  (d)  Wilkioisn  t«  CoUey,  5  Bsrr,  tm. 
be  •  penal  ttatate,  which  was  to  bs. 


Who  is  a  tenant 


Demand. 
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befefe  the  expiration  of  the  tenancji  though  the  landlotd  wiU 
only  be  entitled  to  the  double  value  from  the  time  of  demand 
tnade.  (a)  If  the  rent  was  reserved  quarterlji  and  the  demand  is 
made  in  the  middle  of  a  quarter,  the  landlord  cannot  recover 
single  rent  for  the  antecedent  fraction  of  su<ih  a  quarter.  (&) 

Where  notice  to  quit  was  served  upon  the  tenant,  a  feme  sole, 
who  married  before  the  expiration  of  the  year,  it  was  held,  that 
the  landlord  might  maintain  debt  against  the  husband  without 
making  a  demand  of  the  possession  from  him,  and  that  in  such 
action  it  was  not  necessary  to  join  the  wife  for  conformity,  (c) 

An  agent  is  authorised  by  die  statute  to  give  the  demand  and       ^^^^^ 
notice;  and  it  has  been  held,  that  a  person  appointed  by  the 
Court  of  Chancery  to  receive  the  rents  and  profits  of  the  estate, 
18  an  agent  lawfidly  authorised  within  the  meaning  of  the  sta- 
tute, {d) 

If  the  landlord  accepts  rent  from  the  tenant  after  the  expir«  ^j^^  ^^  ^glvt 
ation  of  the  notice  to  quit^  it  is  a  question  for  the  jury  whether  to  double  v«liie 
fuch  rent  was  received  in  part  satb£su^on  of  the  double  value^  is  waived. 
or  as  a  waiver  of  it  (e)  And  where  the  landlord  declared  in  debt, 
Ist^  for  the  double  value ;  and .  Sndly,  for  use  and  occupation ; 
and  the  tenant  pleaded  nil  debet  to  the  first  coimt,  and  a  tender 
of  the  single  rent  before  action  brought  to  the  second,  and  paid 
the  money  into  court,  which  the  plainti£Ptookout  before  trial 
and  proceeded ;  it  was  held,  that  this  was  no  waiver  of  the 
plaintiff's  right  to  proceed  for  the  double  value,  so  as  to  nonsuit 
the  plaintiff;  but  that  the  case  ought  to  have  gone  to  the  jury ; 
and  that  the  plaintiff  going  on  with  the  action  after  taking  tiie 
single  rent  out  of  court,  was  evidence  to  shew,  that  he  did  not 
mean  to  waive  his  claim  for  the  double  value,  but  to  take  the 
nngle  rent  pro  tanto.  (/) 

A  recovery  in  ejectment  is  not  a  waiver  of  the  landlord's 
right  to  the  double  value  for  the  time  between  the  expiration  of 
the  notice  to  quit,  and  the  time  of  recovering  postsession  under 
the  ejectment  (g) 

One  tenant  in  common  may  sue  for  the  double  value  without 
joining  his  cotenant.  (A) 

(«)  Cobb  f .  Stokes,  8  East,  361 ;  aod        (0)  RjbI  ▼.  Rich,  10  East,  5S;  and 

sea  ODittivg  ▼•  Darby,  t  Wm.  BL 1075*  see  Doe  d.  Cheay  ▼.  Batten,  Cowp. 

ih^IbkL  943. 

(c)  lake  ▼.  Smilh,  1  Bos.  and  Pol.        (/)  Rjal  ▼.  Rich,  10  East,  48. 
N.  R«  174.  (r)  Soolsbj  V.  Nefiog,  9  East,  310* 

id)  WilUnsoo  f .  CoUey ,  5  Burr.  9694.       (h)  Catting  v.  Derby,  S  W.  Bl.  1077. 
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D^t  for  Double  Raa. 

By  statute  11  Greo.  %  c.  19,  s.  18^  if  any  tenant  shall  pve  no- 
tice of  his  intention  to  quit  the  premisesi  holden  by  him,  at  a  time 
ilientioned  in  such  notice,'  and  shall  not  accordingly  defiver  up 
the  possession  thereof  at  the  time  in  such  notice  contained,  then 
such  tenant,  his  executors,  or  administrators,  shall  thenceforward 
pay  to  the  landlord  double  the  rent,  or  sum,  which  he  should 
otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered,  kt  the 
same  times,  and  in  the  same  manner  as  the  single  rent  or  sum, 
before  the  giving  such  notice,  could  be  levied,  &c.,  and  such 
double  rent  or  siun,  shall  continue  to  be  paid  during  all  the  time 
tfttch  tenant  shall  continue  in  possession,  (a) 

As  this  statute  directs  the  double  rent  to  be  recovered  in  the 
same  manner  as  the  single  rent,  the  landlord  may  maintain  eidier 
>debt  or  assumpsit  in  case  of  a  parol  demise,  or  may  distrain*  (6) 

The  notice  mentioned  in  this  statute  need  not  be  in  writing  (c) ; 
but  the  time  for  quittmg,  specified  in  it,  must  be  fixed ;  an^ 
therefore,  where  a  tenant  from  year  to  year  gave  his  landlord 
notice,  that  he  would  quit  as  soon  as  he  could  possibly  get 
another  situation,  and  he  did  get  another  situation,  it  was  held, 
by  Lord  Ellenborough,  that  he  was  not  liable  on  this  statute,  (d) 

Although  a  recovery  in  ejectment  is  not  a  bar  to  an  action  for 
double  value,  yet  there  may  be  some  incongruity  in  applying  the 
remedy  for  double  rent  after  the  remedy  by  ejectment,  (e) 

'    («)  It  it  nid,  io  Cottiag  ▼•  Derby,  9  tween  the  two  stititei,  thst  the  4  6.  t, 

Vtm,  Bl..  1077,  that  this  itatnte,  and  e- 18,  treaU  the  teomt  at  a  tieapaHcr, 

Uie  4  G.  S,  c.  tS,  (ante,  p.  478)  being  wlnletheli0.t,c.l9,  recogniaee  hia 

til  peri  iMtfcrtd,  ought  to  haVe  the  Mme  af  a  tenant,  and  only  impoeet  doable 

comtniction ;  and  lo  it  it  laid  by  CSiam-  roil. 

bte,  J.  Lake  ▼•  Smith,  1  Boe«  and  Pol. '  (p)  Timmint  ▼•  Rowliied,  3  Bm* 

N.  R.  180,  that  these  tUtntet  being  m  1603. 

fieri  MolffHd,   may  be   contidered  at  (c)  IM. 

tfaroi^g  light  on  each  other.    So  iar  at  (d)  Fhrraace  ▼.  Elkington,  f  Gampb. 

at  they  are  both  remedial  hiwt,  (cnlt,  p.  N.  P.  C  591. 

478,  note  a;)  thit  it  tme;  bet  there  (e)  P€r L4. fillenboroiig|i»  Sonltby  ▼«. 

appeantobeonestrongdittinctionbe-  Nefiog,9.Ei^3U.  . 


461 


Ejectment. 

TitE  action  of  ejectment  is  a  possessory  remedy,  bjwwhich  a  per'*  Nattue  and  ori- 
son,  who  has  a  right  of  entry  upon  any  corporeal  hereditaments,  8:»^of*«actio»»* 
may  acquire  the  possession,  whether  he  be  tenant  in  fee,  in  taO,    """"*"*" 
for  fife,  for  years,  or  by  elegit  or  statute  merchant. 

In  the  earlier  periods  of  the  law,  the  right  of  the  freeholder  tor 
the  possession  or  property  of  lands,  was  always  tried  in  a  real 
action,  adapted  to  the  circumstances  of  the  case ;  but  the  estate 
of  tenant  for  years  was  deemed  to  be  of  so  fragile  a  nature,  that 
for  a  long  time  he  possessed  no  means  of  recovering  his  term,  if 
ousted  by  a  wrong-doer.    Leases  for  years  being  originally 
considered  merely  as  contracts  or  covenants  for  the  enjoyment 
of  the  tents  and  profits,  the  only  remedy  for  the  lessee,  if 
ejected  by  his  lessor,  was  at  first  a  writ  of  covenant,  in  which  he  was 
entitled  to  recover  his  term  and  damages ;  or  if  ejected  by  a 
Stranger,   his  damages  only,  (a)    The  remedy  of  the  lessee 
against  his  lessor,  or  those  claiming  under  him,  was  afterwards 
fiunfitated,  by  the  introduction  of  the  writ  of  guare  efecit  in- 
fra terminum.  {b)    If  the  termor  was  dispossessed  by  a  stran- 
ger, the  le^ar  might  have  recovered  possession  of  the  land 
in  assise  (e) ;  but  the  only  remedy  for  die  lessee  was  a  writ  of 
efecOanefrrnue,  in^  which,  at  this  time,  damages  merely,  and  not 
the  term,  were  recoverable,  (d)    In  the  reign  of  Edward  IV. 
an  alteration  had  taken  place  in  the  law,  and  the  termor  was  al- 
lowed to  recover,  not  oidy  damages,  but  likewise  his  term  (e) ; 
and  in  the  time  of  Elizabeth,  the  gecHo  Jimue  appears  to  have 
become  the  common  form  of  action,  for  the  trial  of  titles  to 
land.  (/) 

(«)  V.  N.  B.  145  L.     Br. '  Ab.  Gov.        (*)  Dkhm  per  Fnirfaz,  7  Ed.  4, 6,  b; 
as.    5  B1.  C<NB.  156,  fOO.    Onb.  lyect.     Br.  Ab.  Qmre  Ejie.  6,  S  Reeves'  Hist. 


9,  Sod  edit.  S91«    The  first  instaDce  of  a  jadgment 

{h)  Anitf  p.  98.  to  recover  the  term  is  in  14  Hen.  7. 

(e)  Jnie,  p.  64.  See  Jenk.  Cent  67.    Rast.  Enl.95S,  a. 

(d)  ¥lts.  Ab.  9«vl.  Jtrwutf  t.    Jenk.  4  Reeves'  Hist.  165. 

Gent.  67.    Die  writ  of  ^tOkm/trmm  if)  Set  Aldea's  case,  5  R^p.  105,  b» 

to  have  been  intiodnced  In  the  Preiate  to  11  Rep.  xii. 


reign  of  Edw.S.   S  Reeves' Hist  S9. 
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482  Ejectment. 

Nature  and  on-      -^^  ^^^^  period,  however,  the  fiction  of  a  merely  nonmial  plaio* 
gin  of  the  action,  tiff  and  defendant,  and  the  practice  of  entering  into  a  consent 

-"■^ rule,  to  confess  lease,  entry,  and  ouster,  were  unknown.    The 

.  plaintiff  was  a  real  person,  to  whom  a  lease  was  actuaDy  sealed, 
by  the  claimant,  upon  the  land ;  and  the  defendant  was  also  a 
real  person  who  entered  and  ousted  the  plamtiff.  It  fireqaendy 
happened,  while  this  practice  continued,  that  the  real  tenant  of 
the  land  was  turned  out,  without  having  an  opportunity  of  as- 
serting his  title.  In  order  to  prevent  this  abuse,  a  rule  of  court 
was  made,  prohibiting  the  plaintiff  in  ejectment  firom  proceeding 
against  the  defendant,  without  previously  giving  notice  to  the 
person  actually  in  possession  of  the  lands,  who  was  then  allowed 
by  the  court  to  defend  the  action,  on  an  undertaking  to  indemnify 
the  defendant,  in  whose  name  the  action  still  proceeded,  (a) 
The  period  at  which  this  rule  was  made  is  uncertain ;  but  it  was 
probably  introduced  soon  after  the  action  came  into  common 
use.  At  length  a  new  mode  of  proceeding  was  invented,  as  it  is 
said,  by  RoOe,  C.  J.,  who  presided  in  the  upper  bench  during 
the  Protectorate*  The  ancient  practice  of  entering  upon  the 
land  and  sealing  a  lease  was  dispensed  with;  the  plaintiff  and 
defendant  were  no  longer  real  persons,  but  the  tenant  in  pes* 
session  of  the  land  was  allowed  to  become  defendant  <m  entering 
into  a  rule  to  confess  the  lease  to  the  fictitious  pliuntifl^  his  entry 
into  the  land,  and  his  ouster  by  the  fictitious  defendant,  or  as  he 
was  termed,  die  casual  ejector,  and  the  subsequent  proceedings 
were  carried  on  in  the  name  of  the  real  tenant.  (6) 

With  various  improvements  engrafted  upon  it,  such  continues 
to  be  the  practice  at  the  present  day. 


For  what  it  liee.  Ejectment,  in  general,  Ues  only  for  the  recovery  of  corporeal 
*"— ■""""  hereditaments.  With  regard  to  the  description  of  the  things 
for  which  this  aiction  may  be  sustained,  and  the  degree  of  cer- 
tainty with  which  they  ought  to  be  described,  it  is  observable, 
that  a  greater  liberality  prevails  in  the  modem  cases,  than  ex- 
isted at  an  earlier  period,  (c)  At  first,  it  appears  to  have  been 
thought,  that  an  ejectment  could  not  be  brought  for  any  thing 

(a)~Style,  S68.  Sod  edit. 

(6)  Style,  868.    Fairdaim  d.  Fow-  (c)  See  CottlDgbaiB  v.  KfaiSt  1  Bmr. 

ler  V.  Shamtitle,  S  Bur.  1297.    Adami,  6S9.    CooDor  v.  West,  5  Burr.  2G?5. 
Eject.  14,  Sod  edit.    Oilb.  I^ct.  5, 
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which  oould  not  be  demnxiied  m  a  prtecipe  (a);  and  where  an  For  what  it  lies. 
ejectment  was  brought  for  **  a  close,  caUed  Dovecot  Close,  con-    — — 
tainuig  three  acres/*  without  specifying  the  nature  of  the  land, 
judgment  was  arrested  for  the  uncertainty,  (i)     This  strictness 
has  since  been  greatly  relaxed,  and  the  coiurts  w31  now  permit 
premises  to  be  recovered  in  ejectment  under  many  names,  by 
which  they  cannot  be  demanded  in  a  praecipe,  (c)    For  some 
time,  also,  an  idea  prevailed,  that  it  was  necessary  for  the  de« 
scription  in  ejectment  to  be  so  certain,  that  the  sheriff  might  be 
able  to  know,  without  any  information  from  the  plaintiff,  of  what 
premises  to  give  possession ;  but  as,  according  to  the  modern 
practice,  the  plaintiff  is  to  shew  the  sheriff  the  premises  recovered, 
and  to  take  possession  at  his  peril,  of  that  portion  only  to' 
whidi  he  has  title  (<Q,  such  accuracy  is  no  longer  required; 
There  is  no  objection  to  a  bUpetitumf  or  second  description  of 
the  same  thing  in  ejectment,  {e) 

An  ejectment  will  lie  for  a  messuage,  but  not  for  a  messuage  Houses  and 
or  tenement,  such  description  not  being  sufficiently  certain  (/);  other  buildings. 
nor  for  a  messuage  and  tenement,  {g)  But  an  ejectment  for  a 
messuiBige  or  tenement  '^  called  the  Black  Swan,*^  has  been 
said  to  be  good,  for  the  addition  of  the  name  renders  it  suffi- 
ciently certain  (A),  and  after  a  verdict  in  ejectment  for  a  messuage 
amd  tenement  the  court  will  give  leave  to  enter  the  verdict  accord- 
ing to'  the  judge's  notes,  for  the  messuage  only  (pending  a  rule  to 
arrest  the  judgment)  without  obliging  the  lessor  of  the  plaintiff 
to  release  the  damages,  (t)  An  ejectment  for  a  messuage  or  bur- 
gage b  good,  because  they  both  signify  the  same  thing  in  a 


(a)  See  CkaUenor  v.  Thomas,  1  Bro. 
14f ;  snd  die  srgameot  in  Hacdancoh 
v.StiArd,  S  Rolk  Rep.  i(S6.  Kniglit 
r.  Symiiis,  Comb.  198, 199. 

<»)*Safert  case,  11  Rep.  55,  a;  tuit 
tUa  case  haa  beea  doubted,  and  cannot 
••w  becmndefadaslaw.  SeesRoll. 
Sap.  1^«  Sprigf  ▼.  Rawlhison,  Cro. 
Gaff.  555.  Biodover  v.  SIndereombe, 
SLord.IU]rm.  'Hm,  Cottingham  ▼. 
Ut^,  1  Barr.  6f8 ;  bat  tee  Knigbt  v. 
Syva,  1  Salk.  S54. 

(r>  See  mile,  p.  17,  and  pml. 

(tf)  CottiDgbam  v.  Kmg,  1  Burr.  519, 
680.  Canoor  v.  Watt,  5  Barr.  S575. 
Cracker  v.  FotbergttI,  f  B.  and  A.  650. 

(«)  Wamn  v.  Wakeley,^  %  Roll.  Rep. 


48S.  CoUinsham  v.  King,  1  Barr.  eSO. 
Harebottle  ▼.  Placock,  Cro.  Jac.  tl. 

(/)  Aihworth  ▼.  Stanley,  Sty).  S64. 
Wood  V.  Payne,  Cro.  Eiix.  186.  Good- 
right  d.  Wekh  V.  Flood,  S  Wils.  23. 

(jg)  Goodtitle  ▼.  Walton,  %  Str.  834. 
DoeM.  Bradshaw  ▼•  Plowman,  1  East, 
441,  OTermling  Doe  ▼.  Denton,  1 T.  R. 
11. 

(k)  PerTwttden,  J.,  Burbury  ▼.  Yeo- 
roana,  1  Sid.  295.  Hexham  ▼.  Conien, 
8  Mod.  238.  BindoTer  v.  Sindercombe, 
2  Ld.  Raym.  1470.  Qilb.  Eject.  56, 
2nd  edit. 

(t)  Goodtitle  d.  Wright  v.  Otway, 
8£ait,357. 


2i2 


484 


EjedmenL 


For  what  it  Ues.  borough.  (a)    Though  a  house  should  be  demanded  in  a  praeipe 
*""""""""     by  thei  name  of  a  messuage,  yet  it  may  be  recovered  in  an  cgect-^ 
ment  by  the  name  of  a  house,  (b)     So  ejectment  lies  for  ^  a 
cottage'*  {c)y  "  for  a  warehojuse*'  {d),  for  *'  a  chamber  or  room'*  (e), . 
for  ^^a  passage-room" (/),  for  ''the  fourth  part  of  a  house  in. 
N."  {g)y  for  ''  part  of  a  house  known  by  the  name  of  the  Three 
Kings  in  A.*'  {h),  for  ''  a  stable'*  (t),  for  ''  a  place  called  the  ves- 
try" (k),  for  a  chapel  by  the  name  of  "  a  house  or  messuage**  (1%. 
for  a  church  by  the  name  of ''  a  messuage"  (m),  for  "  four  mills,*' 
without  expressing  whether  they  are  wind-mills  or  water-mills.  (») 
If  a  person  eject  another  from  land,  and  build  part  of  a  house 
upon  the  land,  the  whole  may  be  recovered  under  the  name  of 
«land;'(o) 
Land.  In  ejectment  for  land,  the  particular  quality  should  be  mm* 

tioned,  for  the  word  *'  land"  in  its  legal  occupation  signifies  ara- 
ble land  (p) ;  but  it  seems  not  to  be  necessary  to  specify  the  par- 
ticular quantity  of  each  quality,  thus  an  ejectment  for  "SBy 
acres  of  fiirze  and  heath,"  without  mentioning  how  many  acres 
of  each,  has  been  held  good  on  error,  (q)  Ejectment  will  not  lie 
for  ''a  close"  (r),  but  where  a  name  h  given  to  it,  the  description 
appears  to  be  sufiicieQtIy  certain,  although  the  number  of  acres, 
or  the  quality  of  land  be  not  stated.  («)  Ejectment  will  not  lie  for 


(a)  Danven  ▼•  Welliogton,  Hard. 
173.    Gilb.  Eject.  57,  td  edit. 

(b)  Royston  ▼.  Ecclet ton,  Cro.  Jac. 
d54.    Gilb.  Eject.  54,  tad  edit. 

(e)  Hill  f.  Giles,  Cro.  Elit.  818. 
Hamoad  v.  Ireland,  Styl.  tl5. 

(d)  Dictum  of  the  Court,  Sprigg  v. 
RawliiMOn,  Cro.Car.554.  Gilb.l^t. 
57,  2nd  edit. 

(e)  Ibid.  Anon.  3  Leon.  210.    . 

(/}-  Btndover  ▼•  Siadercombe,  t  Ld. 
Raym.  1470. 
{g)  RawMD  ▼.  Maynard,  Cro.  Ells. 

186. 

{k)  Snllivane  v.  Seagrave,  1  Str.  695. 

(i)  Lady  Dacre's  case,  1  Lev.  58. 

(fc)  Hntchinaon  ▼.  Puller,  3  Lev.  96. 
Recognised,  2  Ld.  Raym.  1471. 

(0  Harper's  case,  11  Rep.  25,  b. 
Doctr.  PI.  291.  Gilb.  Eject.  68,  2od 
edit. 

(m)  Hollingsworth  v.  Brewster,  l  Salk! 
256,  for  a  prebendal  stall  after  admis- 


sion; ttrg,  R«  ▼.  Bp.  of  Londoa,  1  Wik 
14. 

(a)  Fitsgerald  v.  Marslnll,  1  Mod. 
90. 

(o)  Goodtitle  d.  Chester  ▼•  AJker,  1 
Burr.  144,  bnt  if  the  whole  of  a  Immm 
be  boilt  on  the  premises,  it  would  be 
more  proper  so  to  name  it.  IM. 

(p)  SaTel*s  case,  11 R^.  55,  a.  ilirfe, 
p.  483. 

(9)  Connor  y.  West,  5  Borr.  2672. 
fitsgerald  v.  Marshal,  1  Mod.  90,  bat 
there  are  several  old  eaaes  eoatia. 
Knight  v.SymSyl  Salk.  254.  Carth.204» 
S.  C.  Martyn  v.  Nichols,  Cro.  Car.573b 

(r)  Savel*s  case,  11  Rep.  54.  1  RoO. 
R.  55,  S.  Qf  Rnt|^t  v.  Syns,  1  Salk. 
254.    1  Show.  338.  Carth.  204,  S.  G. 

(«)  Royston  v.  Ecclestoo,  Cro.  Jac 
654.  Lady  Dacre*s  case,  1  Lev.  56. 
Jones  V.  Uoel,  Cro.  Ells.  235.  Borbaiy 
V.  Yeomans,  1  Sid.  295 ;  bnt  there  are 
several  -cases  tumfbrtLf  Savel^  eaie,  11 
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*<a  piece  of  land"  {a\  but  it  will  lie  for  *^ten  acres  of  pease,**  for  ForwhatitUes. 
in  tonmon  acceptation,  ten  acres  of  pease,  and  ten  acres  sowed    -— ^— * 
with  pease,  ngnify  the  same  thing  (ft) ;  so  ejectment  lies  for  **  iin« 
derwood**  (c)^  and  for  an^^orchard''(d),  and  for  so  many  acres 
of  **  land  covered  with  water,**  but  not  for  a  water-course  or  ri-* 
ndet(0) 

It  wiD  be  sufficient  if  land  is  described  by  the  provincial  tenii 
by  which  it  is  known  in  the  county  where  it  lies.  Thus  an  eject- 
nent  may  be  maintained  for  so  many  acres  of  "  Alder  Carr'*  in 
Norfolk,  such  term  in  that  county  signifying  land  covered  with 
ftUers  (/),  so  for  '^  cattie*gates'*  in  Yorkshire  (g\  so  for  *'  beast- 
gate^**  which  imports  land  and  common  for  one  beast  in  Suf- 
folk, (k)  So  an  ejectment  may  be  maintained  in  Ireland,  for  so 
many  acres  '*  of  mountain*'  (t),  or  for  so  many  acres  of  "  bog**  (k\ 
or  for  a  **  quarter  of  land**  (/),  for  by  such  names  the  quality  of 
hud  in  Ireland  is  understood ;  but  an  ejectment  in  England  for 
one  hundred  acres  of  mountain,  or  one  hundred  acres  of  waste, 
has  been  held  bad  for  uncertainty,  because  mountain  and  waste  in 
England  comprehend  land  of  various  quality,  (m) 

fijectment  has  been  brought  for  a  boilary  of  salt,  although  the 
claimant  was  only  entitled  to  a  certain  number  of  buckets  i>f  salt- 
water drawn  out  of  the  well,  (n)  The  reason  of  ejectment  lying 
in  this  case  b  said  to  be,  because  the  water  is  fixed  in  a  certain 
place,  within  the  bounds  and  compass  of  the  well,  and  is  consi- 
dered as  part  of  the  soil,  (o) 

It  is  said,  in  some  old  cases,  that  it  is  not  safe  to  bring  eject- 

(/)  Barnes  ▼•  Petenon,  2  Str.  1065. 

(if)  Per  Lee,  J.  iHd. 

(k)  Benniiigton  t.  Goodtitle,  S  Str. 

1084. 

(i)  Ld.  Kitdarey.  Fisher,  1  Str.  71. 
Cottingbam  v.  King,  1  Burr.  699. 

(fc)  Malcarry  v.  Eyres,   Cro.    Car. 
511. 

(0  Cottingiiam  v.  King,  1  Barr.  623. 

(«)  Hancocke  v.  Price,  Hard.  57. 

(a)  Sanders  ▼.  Partridge,  Noy,  132. 
Smith  ▼.  Barrett,  1  Sid.  16 1.  1  Lev. 
1 14,  S.  C.  Commyn  v.  Kincto,  Cro.  Jac. 
150,  by  the  grant  of  a  boilary  it  is  said 
the  soil  passes,  for  it  is  the  whoje  pro* 
(«)  ChaUenar  ?.  Thomas,  Ydv.  143.  fit  of  the  soil,  Co.  Litt.  4  b. 
1  Browal.  142,  S.  C,  (•)  Oilb.  Eject.  62,  2nd  edit. 


Hep.  54.  Kniglit  ▼.  Syms,  1  Salk.  254. 
Show.  338.  Garth.  204,  S.  C.  Palmer's 
CMe,  Ow«D,  18.  Jordan  v.  Cleabonme, 
Chi.  EUs.  339,  the  court  divided,  and 
iee  Wykei  ▼•  Sparrow,  Cro.  Jac.  435. 
Hnt^nsoD  v.  Poller,  3  Lev.  97.  Vio. 
Ab.  ISect.  (L). 

(«)  Palmer  v.Homphrey,  Moor,  702. 
Oweo,  18,  S.  C 

(h)  Odnigsall  v.  Jackson,  1  Brownl. 
149. 

(c)  Warren  v.  Wakeley,  2  Rol.  Rep. 
485. 

(d)  Wright  V.  Wheatley,  Cro.  Elb. 
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For  what  it  lies,  ment  for  a  manor,  without  stating  Ae  quimtity  and  quality  of  the 

"""^"""^   land  therein  (a);  but  as  a  manor  may  be  demanded  l^  that  name 

in  a  pnecipe  {b),  it  seems  to  be  a  good  description  in  ejectment. 

If  the  manor  be  only  a  manor  by  reputation,  it  should  not  be 

described  by  the  name  of  a  manor,  (c) 

Under  the  name  of  land,  the  plaintiff  may  recover  land,  sub- 
ject to  a  public  easement,  as  the  king's  highway,  and  it  will  not 
vitiate  the  description,  that  a  waU,  or  part  of  a  house,  has-been 
built  upon  the  land,  (d) 
Prima  tonjura  An  ejectment  may  be  maintained  pro  primd  tcnsur&f  where  a 
indheibage.  man  has  a  grant  of  the  first  grass  which  grows  on  the  land  every 
year,  (e)  And  so  for. hay-grass,  and  after-math;  and  a  right  to 
the  herbage  is  suiBcient  to  maintain  ejectment,  though  by  such 
grant,  the  soil  itself  does  not  pass  (/),  but  die  ejectment  shoidd 
be  for  the  herbage  of  the  land,  and  not  for  the  land  itself  (;); 
ejectment  will  also  lie  for  ^'  pasture  for  one  hundred  sheep/'  that 
is  for  so  much  land  as  will  feed  a  hundred  lAeep.  (A) 

Ejectment  will  lie  for  a  "  coal-mine,"  (•)  So  efeetment  for 
land,  and  a  coal-pit  in  the  same  land,  has  been  held  to  be 
good,  (i)  And  where  ejectment  was  brought  in  Duriiam  for 
^'coal-mines  in  the  parish  of  D."  generally,  without mentiiMiiiig 
the  number  of  the  mines,  the  court  on  error,  finding  tiie  prece- 
dents of  ejectments  in  Durham  were  in  that  form,  affirmed  the 
judgment.  (J)  A  person  who  has  a  mere  licence  to  dig  and 
*  search  for  minerals,  cannot  maintain  ejectment;  such  licence 


Minei.^ 


(a)  Norrii  ▼•  Itbani,  Hetley,  81. 
Warden's  case,  Jb»  146.  Cole  v.  Aylott, 
litt.  Rep.  SOI.  Hemt  v.  Stroad, 
Latch,  61 .    Gilb.  Eject.  60,  Snd  edit. 

(6)  Thel.  Dig.  1. 8,  c.  S. 

(c)  Henu  ▼.  Stroad,  Latch,  169. 

(40  Goodtitle  d.  Cheiter  ▼.  Alker,  1 
Borr.  158. 

(«)  Ward  V.  Petifer,  Cro.  Gar.  36t. 
Parker  ▼•  Staniland,  11  Eaat,  366^ 
and  it  should  be  demanded  by  that 
name ;  but  if  demanded  by  the  name  of 
land,  it  seems  that  prima  tmtnaru  wonld 
be  presumptive  evidence  of  a  right  to  the. 
freehold.  See  Stammcn  ▼•  Dixon,  t 
East,t08. 

(/}  Wheeler  ▼•  Toolson,  Hard.  SSO, 


and  see  R.  ▼.  Inhab.  of  Stoke,  f  T.^. 
451.  Alease  of  the  vettnre  or  heringe 
of  tend  reserving  rent  is  good^  Gilb. 
Rents,  S6« 

Cr)  Stammers  v.  Dizan,  7£Mt^  fOT, 
GUb.Evid.219,  4th  edit. 

(A)  S  Dal.  95.  GUb.  IJect  64|  fnd 
edit. 

(i)  Commyn  v.  E3tacto^  Cro.  Jne.  150. 
Noy,ifl.    Gilb.i;|eei.61,SMi«dit. 

(k)  HarbotUe  v.Plaeock,  Cn^Jmc. 
SI. 

(0  Andrews  v.  Whittii^iham,  CMfc. 
t77.  iSalk.  tS5.  4  Mod.  14S»a.a 
Dower  of  a  mine  worked,  Stoagjhton  t. 
Leigh,  1  Tannt.  40t,  bat  not  a  re- 
covery, Pigot,  96. 
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gives  nothing  more  than  a  right  to  a  personal  chattel  wheii  ob-  For  what  it  lies* 
tained  in  pursuance  of  incorporeal  privileges  granted  for  the  pur-  — — — 
pose  of  obtaining  it,  and  is  Very  different  firom  a  grant  or  demise 
of  the  mines  or  minerals  in  the  land  (a),  but  although  an  eject- 
ment will  not  lie  ibr  a  liberty  and  privilege  alone^  which  is  a  mere 
incorporeal  hereditament ;  yet  when  an  ejectment  is  brought  for 
land^  and  hberties  and  privileges  are  appurtenant  to  the  land, 
tfiey  may  be  recovered  with  the  land,  because  you  may  recover 
in  the  ejectment  all  incorporeal  things  included  in  the  demise^ 
although  an  ejectment  will  not  lie  for  the  incorporeal  things 
alone,  (b) 

A  right  of  common  being  a  mere  incorporeal  hereditament^  Commons. 
cannot  be  recovered  by  itself  in  ejectment  (c)^;  but  common  ap- 
pendant or  appurtenant  maybe  recovered  in  an  ejectment  brought 
for  the  lands  to  which  it  is  appendant  or  appurtenant;  and  it 
ahould  be  so  described,  (d)  Where  ejectment'  was  brought  for 
landsi  and  also  for  common  of  pasture,  without  stating  the  kind 
of  oonmon*  it  was  held  not  to  be  error,  for  after  verdict  the 
court  would  intend  it  to  be  common  appendant  or  appurte^ 
nant(e) 

By  virtue  of  the  statute,  32  Hen.  8,  c.  7,  an  ejectment  may  be       Tithes. 
maintained  for  tithes  in  lay  hands  against  a  person  who  claims 
title  to  them,  and  they  need  not  be  claimed  as  appertaining  to  a 
rectory  or  chapeL  (/)   Although  the  quantity  of  the  tithes  need 
not  to  be  menti(med,yet  the  kinds  should  be  stated.  (^)  An  eject-' 


(«)  Doe  d.  Hanley  ▼•  Wood,  S  B.  and 
A.rS4.  Prcit  SlMp.Toach.96.  Chet- 
kHB  V.  VnitiamoB,  4  East,  469. 

{k}  Per  Holroyd,  J.  Crocker  ▼.  Fo- 
thetgill,  tB.  mod  A.  661.  TeniDl  in 
fta  m  eotitled  to  all  mlaerals  and  met  alt 
in  his  land,  exceptgold  and  liWer,  Lyd** 
4all  V.  WcfctOB,  t  Atk.  19.  Tbongh  the 
lotd  of  a  manor,  in  Cornwall  may  csta- 
Uiiharighttothetinmioeain  the  soil 
orUsfreeholden.  Cortis  ▼.  Daniel,  10 
t74»  Bat  the  mmesin  copyhold 
beloag  tothe  lord,  and  neither  the 
tnnaal.ivithont  tiie  licence  of  the  lord, 
ao^  the  lord  witbont  the  consent  of  the  • 
tarnnt,  cm  open  the  nilnes«  Bp.  of 
Winch.  ▼•  Kidght,  i  P.  Wms.  406. 
Gdh.  Tea*  St7.  10  But,  189.  f  T.  R. 
705,  bnt  copyholden  may  by  acts  of 


ownerebip  for  more  than  twenty  years 
eitablish  their  right  to  mines.  Cnrtis  ▼• 
Daniel,  10  East,  f75. 

(c)  WeelLOS  ▼.  Metey,  1  Brownl.  1S9. 
Barton  ▼•  Hamsliire,  3  Keb.  7S8. 
Anon.  Freem.  447.  Gilb.  Eject.  6S,  iud 
edit. 

(d)  Newman  V.  Uoldmyfaist,  1  Sir. 
64.  Baker  v.  Roe,  cases  Temp.  Hardw. 
It7.  Barton  v.  Uaroshire,  3  Keb. 
738. 

(«)  IM. 

(/)  Priest  V.  Wood,  Cro.  Car.  301. 
Gilb.  l^ect.  67,  tnd,  edit. 

(g)  Harper's  case,  11  Rep.  t5,  b. 
Ihgrave  v.  Lee,  Dyer,  116,  bl  It  is  said 
that  ejectment  will  lie  for  small  titliei*,- 
Caauuel  ▼•  Claveruig,  t  Ld.  Raym.7B9. 
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For  what  it  lies,  meat  only  lies  of  tithes  in  kind,  and  not  where  the  tithing  coo- 
~-^— — *—    sbts  in  modo  dedmandi  for  payment  of  an  annual  sum.  (a) 
Fiscaiy.  It  IB  laid  down  in  several  cases,  that  ejectment  will  not  fie  for 

a  piscary  (6),  but  whether  such  an  action  can  be  maintained 
seems  to  depend  upon  the  nature  of  the  fishery.    If  it  be  merely 
a  commcMi  of  piscary,  it  is  only  a  profit  a  prendre^  and  ejectment 
will  not  lie  for  it;  but  if  it  be  a  several  fishery,  which,  as  it  seems^ 
is  presumed  to  comprehend  t&e  soil,  or  if  the  lessor  of  the  plain- 
tifi^  claim  under  a  grant  of  a  &^ety  generally^  which,  as  it  seems, 
'   primA  faciei  impUes  a  right  to  the  soil,  ejectment  appears  to  be 
maintainable  (e),  and  the  land  may  be  recovered  under  the  name 
of  a  piscary, 
locorporaai         Ejectment  will  not  lie  for  an  incorporeal  hereditament  as  for 
hereditamenti.  rent  (d),  nor  for  a  mere  profit  a  prendre  as  pannage,  (e) 


Title. 


The  claimant  in  ejectment  must  recover  on  the  strength  of  his 

Plaintiff  must    ^^^  ^^'^'  ^^^  ^^^  ^^  ^^  weakness  of  the  defendants,  for  die 
recover  on  the    possession  of  the  latter  gives  him  a  right  against  every  one  who 
strength  of  his    Cannot  establish  a  good  title ;  and  it  is  sufficient  for  him  if  he 
own  tiUe.         can  shew  the  real  tide  of  the  land  to  be  out  of  die  lessor  of  the 
plaintiflT.  (/)    It  has  indeed  been  thought  that  mere  priority  of 
possession  is  a  sufficient  tide  in  ejectment,  (g)    Priority  of  pos* 
session  would  certainly  be  primt  facie  evidence  of  a  seisin  in 
fee  (A);  and  unless  rebutted  by  the  defendant,  would  enable  die 
lessor  of  the  plaintiBT  to  recover,  but  in  any  other  sense  die  po- 
sition seems  to  be  at  variance  with  the  rule,  that  die  plaintiff  in 
ejectment  must  recover  on  the  strength  of  his  own  dde.    It  has 
also  been  laid  down  that  twenty  years  adverse  possession^  since 


(a)  Gilb.  Eject.  66^  Snd  edit. 

(6)  Herbert  v.  Langhloyo,  Cro.  Oar. 
49S.  Wmddy  ▼.  NewtoD,  8  Mod.  278. 
MoUaenz  ▼.  MoUoeax,  Cro.  Jac.  144. 

(c)  See  Mr.  Hargnve't  note  to  Co. 
litt.  122,  a.  (n.  7.)  4  b,  note  f  ,  and  the 
cases  there  cited,  and  R.  v.  inhabitants 
of  Old  Alresford,  1  T.  R.  341.  Com. 
Dig.  Pisehary,  (A). 

(d)  Herbert  ▼.  Langhluyn,  Cro.  Car. 
492. 

(«)  PemUe  y.  Sterne,  1  Lev.  212,  IS. 
%  ttid.  416,  S.  C. 
U)  Martin  v.  Strachan,  5  T,  R.  110, 


note.  Roe  d.  Haldane  v.  Harrey,  4 
Bnrr.  2487.  Doe  d.  Crisp  t.  Barber, 
2  T.  R.  749.  England  d.  Sybnni  ▼. 
Slade,  4  T.  R.  «82.  Doe  d.  Ji^cksmi  ▼. 
Ramsbotham,  3  M.  and  516. 

(g)  Allen  ▼.  RiTingtoa,  2  Sannd.  lit, 
but  see  note  (o)  5th  editloii.  4  Taut. 
548,  (n).  1  Chitty,  PI.  192  (n)  3d  edit 

(A)  *'  If  no  other  title  appears  a  dear 
possession  of  twenty  yean  is  ewdence 
of  a  fte,"  per  Ld.  Mansfield,  Dem  ▼• 
Barnard,  Cowp.  597.  See  Peaoeabie  ▼• 
Watson,  4  THont.  17.  Doe  d.  Pftcber 
v.AndenoD,  1  Stariu  N,P.C.262.     . 
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tlie  statute  of  limitations^  SI  Jac.  1,  c.  16,  is  a  sujfficieiit  title  in        Title. 
ejectment.    Thus  it  was  ruled  by  Lord  Hok^  that  if  H.  has  po&-  pf^"ljj      I 
session  of  land  for  twenty  years  uninterrupted^  and  then  B.  xecoveronthe 
gains  possession,  upon  which  H.   brings    ejectment,    though  strength  of  his 
H.  is  plaintiff^  yet  his  possession  for  twenty  years  wiU  be  a  o^n  ^^ 
good  tide  for  him,  as  well  as  if  H.  had  been  then  in  pos- 
session, because  possession  for  twenty  years  ^by  virtue  of  the 
statute,  21  Jac.  l;  c.  16,  s.  1,  is.  like  a  descent  at  common 
law,  which  tolls  the  entry,  (a)    The  same  position  is  laid  down 
in  Bu]ler*s  Niii  Prius^  on  the  authority  of  the  above  case,  and 
the  reason  given  is,  that  twenty  years  possession  tolls  the  entry 
of  the  person  having  right,  and  consequentiy,  that  tiiough  tiie 
very  right  be  mike  defendant,  yet  he  cannot  justify  his  ejecting 
the  plaintiff*  (&)    This  position  can  only  be.supported  by  holding 
that  the  statute  of  limitations  gives  a  title  to  the  party  in  posses* 
sion  (c),  sufficient  to  satisfy  the  rule,  that  the  lessor  of  the  plain- 
tiff shall  only  recover  on  the  strength  of  his  own  tide.    It  is  also 
said,  that  a  man  may  make  tide  in  ejectment  by  a  collateral  war- 
jranty  (d),  and  yet  such  warranty  is  merely  a  bar,  and  confers  no 
right  (e)    In  a  late  case  it  was  held  that  tiie  statute  of  9  Geo.  S, 
c.  16,  which  bars  the  suit  of  the  crown  after  an  adverse  posseis- 
sion  of  sixty  years,  does  not  give  a  tide.  (/) 

The  rule  that  the  plaintiff  in  ejectment  must  recover  upon  die 
strength  of  his  own  tide,  is  qualified  in  its  application  to  the  case 
of  landlord  and  tenant,  for  a  tenant  who  has  come  in  under  die 
lessor  of  the  plaintiff  will  not  be  allowed  to  controvert  his  tide, 
altliongh  he  may  shew  diat  it  has  subsequendy  expired  (g);  nor 
win  it  be  necessary  for  the  lessor  of  the  plaintiff  to  give  any  other 
evidence,  of  his  title  than  the  demise,  (fi) 


(€)  Stocker  ▼.  Beniy,  1  U.  Rayin.-  oftheRoUs,inClioli|ieiideleyT.' 

741.   t  Silk.  4t],  S.  C.  raeogniMd  in  f  Jae.  and  Walk.  166,  that  the  atatate 

CkolflModeley  ▼•  CUnton,  S  Jac.  and  gnrei  a  potltiTe  tiUe  at  law,  bnl  aee 

Walk.  15d.                              .  .  Hunt  ▼•  Bun,  S  Salk.  4ft,  wfaaieit  ia 


(>)  p.  lOS,  and  lee  S  Salk.  685.  laid  that  Uieitatnte  of  limilation  ope> 

(«)  *'  Twenty  yean  it  mffieient  to     latei  by  way  of  ftar  <•  ih«  fonaly,  and 


give  a  man  a  tiUe  in  ejectment,"  per  that  the  word  righi  then  is  right  of 

WHmotfJ,  in  Lewis  ▼.  Price,  S  Saand.  entry. 

175,  notes,  5th  edit    ^  Twenty  years  (d)  Smith  v.  Tyndal»  f  Sslk.  685. 

advene  possession  is  a  positive  title  to  (e)  AwU,  p.  St5. 

Ike  dcfhadant.    It  U.not  a  har  to  the  (/)  OoodtiUe  d.  Paricer  ▼.  Baldwin, 


or  vpKdy , of  the  phdntiff  only,  ii  East,  488. 

tat takesaway  his riglU  of  possemion."  (g)  ^n(e,.pp.45f,  459. 

Per U. Maaifield,  Taylor  ▼.  Hoide,  1  (k)  Seepssl. 
Bnrr.  119.    So  it  it  said  tyy  the  Master 


Statute  of  uies. 
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Title.  go  it  has  been  held  that  a  party  may  be  estopped  from  disput- 

Piaintiffmiist  ^S  ^^®  ^^^  of  another  in  ejectment^  by  referring  the  question 

reoorer  on  the  ot  the  right  to  the  land  to  an  arbitrator,  who  makes  an  award 

stiengthoffais  in  fiivour  of  the  lessor  of  the  plaintiff^   who  may  recover  in 

owntitle,  €3ectment(a) 

Title  must  be  a      The  claimant  must  be  clothed  with  the  legal  title  to  the 
,  legal  one.      lands  (b)y  and  a  trustee  haying  the  legal-  estate  is  entitled  to 
bring  ejectment,  even  agakist  his  cestui  que  trust.     Wherever, 
therefore,  in  a  conveyance  to  uses,  (he  statute  of  uses  does  not 
execute  the  use  in  the  cestui  que  use,  the  feoflfee,  &c.  to  uses  has 
the  legal  estate,  and  may  bring  ejectment;  thus  where  an  use  is 
limited  upon  an  use,  the  latter  use  is  not  executed,  but  the  legal 
estate  is  vested  in  him  to  whom  the  first  use  is  limited,  (c)    The 
statute  of  uses  does  not  extend  to  copyhblds,  for  it  is  agdnst  the 
nature  of  such  tenure  that  any  person  should  be  introduced  in 
die  estate  without  the  consent  of  the  lord  (d);  nor  to  leases  fer 
years  actually  in  existence  at  the  time  of  their  bang  assigned  to 
uses,  for  the  statute  t»nly  speaks  of  persons  ^standing  seised,  and 
no  use  therefore  can  arise  out  of  a  term  for  years;  but  if  a  per- 
son seised  in  fee  makes  a  conveyance  for  a  term  of  years  to  uses, 
by  bargun  and  sale,  the  uses  are  served  out  of  the  sdsin  of  the 
bargainor,  and  are  executed  by  the  statute,  {e) 
DeviMsintniBt.      With  regard  to  demises  in  trust,  the  trustees  vnll  be  held  to 
•  have  the  legal  estate  or  not,  so  as  the  intention  of  the  testator 
may  be  best  eflfectuated.  (/)  The  rule  is,  that  where  something 
is  to  be  done  by  the  trustees,  which  makes  it  necesstfy  for  thfm 
to  have  the  legal  fistate,  such  as  payment  of  the  rents  and  pro- 
fits to  another's  separate  use,  or  of  the  debts  of  the  testator,  or  to 
pay  rates  and  taxes,  and  keep  the  premises  in  repair,  or  the  like, 
the  legal  estate  is  vested  in  them,  and  th^  grantee  or  devisee  has 

(«)  Doe  d.  Blorrit  v.  RoMsr,  S  Ettt,  1 T.  R.  759,  (n), 
11,  bat  Me  the  olitervatioiis  of  Sir  W,        (e)  TyntH  CMO,  Dy.  156.  Rokiasoii 

D.  Evans  on  tfib  cue  io  Chamb.  LbdcI.  t.  Comyns,  Cves  temp.  Telb.   164. 

andTen*  td7.  See  alio  Heater  ▼.  Rice,  Oilb.  liset,  161. 


15  East,  100.  (4)  Oilb.  Ten.  IBS.  Co.  Copyh.  s.  54. 

ih)  Roe  d.  Reade  ▼•  Rcade,  S  T.  R.  («)  Dillon  v.  Traine,  l>opii.  70,  76. 

lis.  Its.  Doed.Shewen  ▼•  Wroot,  5  JtnlcCent.  M4.  Bac.  Uses,  4f.  Vjtr^ 

East,  138,  oveimllng  the  doetiine  of  S69,  a.   S  lost  671.    Oilb.  Uses,  198. 

Ld.  Mansfield's  time.  Lade  v.  HJoUbfd,  (/)  See  Gregory  v.  HenderMMi,  4u 

B.  N.  P.  110.  Keech  d.  Hall  ▼•  Wame,  Tamit  775.  Harton  ▼.  Harion,  7  T.  R. 

DoQgl.  SI.    Doe  d.  Bristow  ▼.  Pegge,  653. 
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Must  be  a  legal 
one. 


\,Far  amarrud 
wonutn* 


only  a  trust  estote.  (a)  As  where  lands  were  devised  to  trustees  Tide* 
and  their  heirs»  in. trust  for  a  married  woman  and  her  heirs,. and 
that  the  trustees  should  from  time  to  time  pay  the  rents  and  pro* 
fits  to  her  or  to  such  person  as  she»  by  any  writing  under  her  — — 
handy  as  well  during  coverture,  as  being  sole,  should  appoint,  P^^*"**^** 
without  the  intermeddling  of  her  husband;  the  court  held  it  to 
be  a  trust  only,  and  not  an  use  executed  by  the  statute.  (6)  So 
where  lands  were  devised  to  trustees  and  their  heirs,  in  trust  to 
pay  out  of  the  rents  and  profits  several  legacies  and  annuities, 
and  to  pay  all  the  residue  of  the  rents  and  profits  to  the  proper  • 
hands  of  a  married  woman  during  her  hfe,  or  as  she  should  di- 
rect; and  after  her  death,  the  trustees  to  stand  seised  to  the  use 
of  the  heirs  of  her  body  with  remainders  over,  it  was  decreed 
that  this  was  an  use  executed  in  the  trustees  during  the  life  of 
the  married  woman,  bQt  that  upon  her  death,  the  legal  estate 
vested  in  the  heirs  .of  her  body;  and  this  decree  was  affirmed  in 
the  House  of  I^ords.  (c)  So  also  where  the  devise  was  to  trus- 
tees a6d  their  heirs,  upon  trust,  to  permit  a  married  woman  to 
receive  the  rents  and  profits  during  her  life,  for  her  sole  and  se- 
parate use,  notwithstanding  her  coverture,  and  without  being  in 
any  wise  .subject  to  the  debts  or  control  of  her  then  or'  after 
taken  husband,  and  her  receipt  alone  to  be  a  sufficient  discharge, 
with  remiunder  over,  the  legal  estate  was  held  to  be  vested  in  the 
trustees,  (d) 

So  where  lands  are  devised  to  trustees  in  trust  to  pay  the  2.  For  payment 
debts  of  the  testator,  or  to  pay  rates  and  taxes,  &c«  or  to  sell,  of  dots,  or  other 
the  legal  estate  will  be  vested  in  the  trustees.     Thus  where         '>^^* 
lands  were  devised  to  trustees  and  their  heirs,  in  trust  to  pay  out 
of  the  rents  and  profits,  after  deducting  rates,  taxes,  and  repairs, 
such  clear  sum  as  should  then  remain  to  C.  S.  for  life,  with  re- 
mainder over ;  it  was  held  that  the  use  was  executed  in  the 
trustees  during  the  life  of  C.  S.  (e)    And  so  where  lands  were 
devised  to  trustees  and  their  heirs  in  trust,  that  they  should,  out 

(€)  Seq.  Wiiliami^t  note,  t  Saond.  1  Eq.  Ca.  Ab.  38S.  3  Br.  Pari.  Ca.  458. 

11,  b.    **  I  canuot  by  down  die  prin-  Fearne,  5t.    And  lee  Heny  v.  Pnrcell, 

ciple  ui  better  terms,*'  per  Lord  Alvan-  t  W.  Bl.  lOOf . 

Icy,  C.  J.  in  Kenrick  ▼.  Beandeik,  S  (d)  Harton  ▼.  Harlon,(r  T.R.  65t. 

9«a.  and  Pol.  178»  See  Doe  d.  Player  («)  Shapland  v.  Smith,  1  Br.  (X  C. 

w.  NichoUs,  1  Bam.  and  Cret.  MS.  75.   Fearne^  57.    Siiyeeter  d.  Law  v. 

Feame'i  Op.  4f  S.  W'ikaa,  t  T.  R.  4M.    Gbspmaa  ▼• 

(6)  Nefil  V.  Sannden,  1  Vem.  416.  Bliaset,  Forrest,  145. 

(e)  Say  and  Sale  v.  Jones,  SVin.  S6S. 


49S  EfeeimeHi. 

TiUe.        of  the  rents  and  profits,  or  by  sale  or  mortgage  of  the  whole,  or 
Must  be  a  legal  ^^  tnuch  of  the  estate.  Es  should  be  necessary,  raise  a  sum  suffi- 
one.  cient  to  pay  the  testator's  ddbts,  and  after  payment  thereof  the 

testator  gave  the  same  to  his  trustees  for  five  hundre4  years, 
without  impeachment  of  waste,  and  from  and  after  the  detenni- 
nation  of  the  said  estate  for  years,  then  he  gave  and  devised  afi 
his  said  lands,  &c.  to  the  said  trustees,  their  heirs  and  ass^ns, 
his  mind  being  that  his  said  trustees  should  be  and  stand  seised 
of  the  sud  premises  in  trust  to  the  several  uses,  &c.  after  de- 
clared, viz.  as  to  one  moiety  of  the  said  premises  he  gave  and  de- 
vised the  same  to  the  use  and  behoof  of  his  nephew  T*  B.  for 
the  term  of  his  natural  life,  without  impeachment  of  waste,*  &c« 
one  question  was  whether  the  legal  estate  vested  in  the  trustees; 
Lord  Hardwicke  was  of  opinion  that  the  devise  to  the  trustees 
and  their  heirs  carried  the  whole  fee  to  them,  and  therefore  the 
estate  for  life,  as  well  as  the  estates  in  remainder,  were  merely 
trust  estates  in  equity,  that  part  of  the  trusts  were  to  sell  the 
whole  or  a  sufficient  part  of  the  estate  for  the  payment  of  debts 
and  legacies,  which  would  carry  a  fee  by  construction,  though 
the.  word  heirs  were  omitted  in  the  devise,  (a)  The  ^anie  rule  of 
construction  is  adopted  in  cases  of  deeds  in  trust  to  sell,  as  in 
that*of  devises,  (b)  But  a  mere  charge  for  the  payment  of  debts 
will  not  give  the  trustees  the  legal  estate,  unless  the  testator  in« 
tend  that  the  trustees  shall  be  active  in  paying  the  debts,  (c) 
DktUtetianbe-  A  distinction  is  taken  between  a  trust  to  receive  the  rents  and 
tweentnuttore-  prqfiis  and  pay  them  oner;  in  which  case"  the  legal  estate  will 
cwv€      pay,     ^^^  j^  ^1^^  trustee ;  and  a  trust  to  permit  and  suffer  A.  to  re- 

and  toptrmU  ,  ^  %m/ 

eeaui  0IM  tnut  ^^^  **^  *"^"^  ^*^  Profits,  in  which  latter  case  the  use  is  exe- 
to  receive.  cuted  in  A.  (d) ;  unless  it  be  necessary,  that  the  use  should  be 
executed  in  the  trustees,  as  in  the  case  of  Harton  v.  Harton«  (e) 
Duration  rf  the  Where  tiie  purposes  of  a  trust  can  be  answered  by  a  less 
estate  than  a  fee  simple,  a  greater  interest  than  is  sufficient  to 
answer  such  purposes  will  not  pass  to  the  trustees,  but  the  uses 
in  remainder  limited  on  the  lesser  estate  given  to  them,  will  be 

(a)  Bagriiaw  v.  Spencer,  1  Coll.  Jor.  814, 8S3.  8  Ld.  IUtb.  STS.  9  Balk; 
378.  1  Yes.  143.  t  Atk.  246,570,  679,  S.  C.  sSannd.  11,  d.iiote.  Doe 
S.  C.    Gerth  r.  Baldwin,  S  Yes.  646.  d. .  Leicester  ▼.  Biggt,  t  Taunt.  109. 

(b)  Keene  d.  Lord  hj«m  v.  Deer-  Riglit  d.  Piiillipe  v.  Smitli,   IS  Em^ 


don,8East,S48.  455.    Feene,l59. 

(c)  KenridL  t.  Beanclerk,  3  Bos.  end  (e)  AwUf  p.  491,  Oiegory  ▼•  Hendeiw 
Pol.  175.  son,  4  Taoat.  77t. 

(d)  Bronghton  ▼.  Langley,  1  Lntw. 


BJectmenL  4ft8 

executed  by  the  statute  (a) ;  for  it  may  be  laid  down  as  a  general        Title. 
rule,  that  where  an  estate  is  devised  to  trustees,  for  particular  Mugt  be  a  lend 
purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  exe-         one. 

cution  of  the  trust  requires  it,  and  no  longer;  and,  therefore,  as       

soon  as  the  trusts  are  satisfied,  it  will  vest  in  the  person  bene-  - 
fidally  ontitied  to  it.  (6) 

Although  where  a  legal  estate  is  outstanding  in  a  trustee,  he  PremmptioQ  of 
alone  is  entitled  to  maintain  an  action  of  ejectment,  yet,  in  cer-  «w»v«y*nce. 
tain  cases;  a  jury  will  be  directed  to  presume  a  conveyance  of  the 
legal  estate  from  him  to  the  cestui  que  trust,  so  as  to  enable  the 
latter  to  recover  in  this  action.  This  presumption  is  a  question 
ef  iact,  upon  which  the  jury  are  to  decide,  from  a  considera- 
tion of  all  the  circumstances  which  tend  to  prove  or  to  negative 
it  (c) ;  paying  at  the  same  time,  a  due  regard  to  those  presump- 
tions of  law  which  the  courts  have  established,  (d) 

In  the  case  of  Lade  v.  Holford  {e),  Lord  Miansfield  declared, 
that  he  and  many  of  the  judges  had  resolved  never  to  suffer  a 
plaintiff  in  ejectment  to  be  nonsuited  by  an  outstanding  term  in 
his  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against 
a  mortgagee,  but  would  direct  the  jury  to  presume  it  surrendered ; 
and  Lord  Kenyon,  though  disinclined  to  permit  ejectments  to  be 
maintained  upon  equitable  titles,  always  admitted,  that  it  might 
be  left  to  the  jury  to  presume  a  conveyance  of  the  legal  estate, 
and  so  fiur  acceded  to  Lord  Mansfield's  doctrine  in  Lade  v.  Hol- 
ford. (/) 

In  the  case  of  England  d.  Sybum  v.  Slade  (g),  where  trus- 
tees were  directed  to  convey  to  a  devisee  on  his  attaining  twenty- 
one;  in  an  ejectment  brought  within  four  years  from  his  attaining 
that  age,  it  was  held,  that  a  jury  might  presume  a  conveyance 
fitnn  the  trustees  in  pursuance  of  their  trust.    And  so  in  a  very 

(«)  Per  Ld.  EOenbonnigb,  C.  J.  in  iNtere  the  Master  of  the  Rolto  lays, 

]>0e  d.  Wmte  ▼.  Simpioo,  5  East,  171;  <<  Uiat  pTesomptions  do  not  always  pfo- 

aad  see  Say  and  Sele  v.  Jones,  3  Br.  ceed  upon  the  belief,  that  the  thing 

P.  C  458 ;  and  Mr.  Butler's  note  to  pretamed  has  actnally  taken  place."     , 


Foane,  p.  54,  (a).  (e)  BuU.  N.  P.  lio. 

(»)  Per  Bayley,  J.    Doe  d.  Player  *  (/)  Goodtitle  d.  Jones  v.  Jones,  7 

▼.  NichoDs,  1  B.  and  C.  S4t.  T.  R.  45.    Etoe  d.  Hodsden  v.  Staple, 

(«>  Doe  d.  Fenwick  v.  Read,  5  B.  2T.  R.  696.  Hiltary  ▼.  Wafler,  It  Ves., 

aadA.  tsr.   8ee  Mr.  Starkie's  Obsenr-  t5l. 

ntions.  Treat,  on  Evtd.  toI.  iii.  p.  IStr.  (jf)  4  T.  R.  68t. 

id)  Hillary  ▼.  WaHer,  It  Yes.  t5f, 


404  Ejectment. 

Title.        I&te  case  (a),  where  a  term  of  1000  years  was  created  by  deed 
in  1717,  and  in  1735  was  assigned  for  die  purpose  of  securing 


^     ^^  an  annuity  to  A.,  and  after  that  to  attend  the  Inheritance :  A.  har- 

one*  ^  ^  ■         ^ 

ing  died  in  H^l,  and  the  estate  having  remained  undisturbed  in 

Presomption  of  the  hands  of  the  owner  of  the  inheritance,  and  her  deTisee,  firom 
conveyance,  jygg  ^  jgjg^  without  any  notice  having  been  in  the  meantime 
taken  of  the  term,  except  that  in  1801  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it  were  found,  cove- 
nanted to  produce  those  deeds  wh^i  called  for ;  it  was  held,  that 
under  these  circiunstances  the  jury  were  warranted,  iir  an  eject- 
^  ment  brought  for  the  premises  by  the  heir  at  law,  in  presuming 
a  surrender  of  the  term.  In  a  i^till  later  case  a  term  of  years  was 
created  in  1762  (6),  and  assigned  over  to  a  trustee  in  1779,  to  at- 
tend the  inheritance.  In  1814,  the  owner  of  the  inheritance 
executed  a  marriage  settlem^it ;  and  in  1816,  he  conveyed  his 
life-interest  in  the  estate  to  a  purchaser  as  a  security  for  a  debt ; 
but  no  assignment  of  the  term  ol-  delivery  of  the  deeds  rela&ig 
to  it  took  place  on  either  occasion.  In  1819,  an  actual  assign- 
ment of  the  term  was  made  by  the  administrator  of  the  trustee 
in  1779,  to  a  new  trustee  for  the  purchaser  in  1816.  Under  these 
circumstances  it  was  held,  in  an  ejectment  brought  by  a  prior 
incumbrancer  against  the  purchaser,  that  the  jury  were  war- 
ranted in  presuming,  that  the  term  had,  previously  to  1819, 
been  surrendered.  But  in  a  subsequent  case,  before  Lord 
Eldon,  C.  his  lordship,  referring  to  the  above  decision,  dedazed, 
that  he  would  not  have  directed  a  jury  to  presume  a  surrender 
of  the  term  in  that  case,  and  that  he  did  not  doncur  with  die 
doctrine  there  laid  down,  (c) 

But  although,  in  certain  cases,  a  satisfied  term  may  be  presumed 
to  have  been  surrendered,  yet  an  unsatisfied  term,  raised  for  the 
purpose  of  securing  an^annuify,  may  be  set  up  during  the  life  of 
the  annmtant,  as  a  bar  to  the  plaintiff  in  ejectment,  even  though 
he  claim  only  subject  to  the  charge  (d) ;  and  though  where  the 
beneficial  occupation  of  an  estate  by  the  possessor,  has  given 
reason  to  suppose,  that  possibly  there  may  have  been  a  CQUvey- 

(a)  Doe  d.  Bardett  v.  Wrighte,  S  ETid.ltSf,  note,  ^  the  court,"  stys  Mr. 

B.  and  A.  710.  Starkie,  <<  relied  pifncipeDy  opon  the 

(ft)  Doe  d.  Pntland  v.  HQder,  t  B.  force  of  die  circiiiiistaDtial  eTidcoce,  to 

and  A.  7St.  prove  a  rarrender  in  fact*** 

(c)  Aspinall  v.KeoBpiooySagd.  Vend.  (d)  Doe  d.  Hodsden  v.  Staple,  S  T. 

and  P.  4t7, 6th  edit. ;  and  see  Mr.  Sag-  R.  684. 
den*8  obserYationi.  Seealao  SStarkie, 
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aace  of  the  legal  estate  to  the  person  who  is  equitably  entitled        Tide. 
to  it,  a  jury  may  be  advised  to  presume  a  conveyance  of  the 


legal  estate,  yet  if  it  appear  in  a  special  verdict,  or  .special  case,  ^^^  ^  *  ^^^^ 
that  the  legal  estate  is  outstanding  in  another  person,   the        . 
party  not  clothed  with  the  legal  estate,  cannot  recover  in  a  court  Piresumptionof 
of  law,  (a)    And  where  an  old  mortgage  term  of  1000  years,    conveyance. 
created  in  1797,  was  recognised  in  i|  marriage  settlement  of  the 
owner  of  the  inheritance  in  1751,  by  which  a  sum  of  money  was 
appropriated  to  its.  discharge,  and  no  further  notice  of  it  was 
taken  till  ^802,  when  a  deed,  to  which  the  then  owner  of  the  in- 
heritance and  the  representatives  of  the  termors  were  parties^ 
reciting,  that  the  term  was  still  subsisting,  conveyed  it  to  others 
to  secure  a  mortgage,  it  was  held,  that  the  term  could  not  be 
presumed  to  have  been  surrendered   against  the  owner  of 
the  inheritance,  who  was  interested  in  upholding  it.  (6)    So 
where  the  ancestor  of  the  defendant  came  into  possession  of 
certain  lands  in  1152,  as  a  creditor  under  a  judgment  obtained 
against  the  then  owner  of  the  land,  and  defendant's  family  had 
continued  in  possession  ever  since,  it  was  held,  that  the  original 
possession  having  been  taken,  not  under  any  conveyance,  the 
length  of  possession  was  only  primA  facie  evidence,  from  which 
a  jury  might  infer  a  subsequent  conveyance  by.  the  .original 
owner,  or  some  of  his  descendants,  but  that  it  might  be  rebnt'^ 
ted,  and  that  the  jury  must  not  presume  such  conveyance  firom 
length  of  possession,  unless  they  were  satisfied,  that  it  had  ac- 
tually been  executed*  (c)    So  also  where  successive  rectors  had 
been  in  possession  of  land  for  above  fifty  years ;  but  it  appeared, 
that  the  absolute  seisin  in  fee  of  the  same  land  was  in  certain 
devisees  since  the  statutcr  9  Greo.  2,  c.  36,  and  that  no  convey- 
ance was  enrolled,  according  to  the  first  section  of  that  act,  nor 
any  disposition  of  it  made  to  any  college,  &c.  according  to  the 
fourth  section ;  it  was  held,  that  no  presumption  cotild  be  made 
of  any  such  conveyance  enrolled,  (which,  if  it  existed,  the  party 
might  have  shewn),  (d)   In  no  case  can  a  presumption  of  a  sine- 
render  be  made  whereJt  would  have  been  contrary  to  the  duty 
of  the  trustees  to  have  reconveyed  to  the  party,  (e) 

(«)  Per  Lord  KMiyaii,  C.  J.  Roe  d*  and  A.  SSt. 

Re^da  ▼•  Beade,  8  T.  R.  ISS.    Good-  (d)  Wri^t  v.  SniythMB,  10  East,  409. 

title  d.  JopMt  V.  Joao%  7  T^  Rt  45.  l>oe  d,  Howion  v.  Watertoo,  3  B.  and 

(»)  Doa  d.  Gnbam  f^  Scott,  11  Eait,  A.  149. 

478.    6ogd.  y.  and  P.  407,  tfth  edit  .  (#)  Keene  d.  Lord  Byron  ▼.  Dear- 

(e)  Doe  d.  Fenwick  ▼.  Reed,  5  B.  don,  8  Eatt,  S67. 


496  Bjectment 

Ude.  Whether  a  jury  is  justified  in  presuming  a  conveyance  ot  th^ 

Must  be    lemi  ^^  estate,  oiust  depend  upon  the  circumstances  of  each  par- 

^^^         ticular  case.    The  presumption  may  be  founded  on  a  variety  of 

fiicts.    Thus  where  an  estate  is  directed  to  be  conveyed^  a  jury 

^^  may  presupae  that  it  has  been  so  conveyed  (a),  according  to  the 


conveyaace.  mn^im  of  kw,  that  what  ought  to  have  been  done,  may  be  pre- 
sumed to  have  been  done.  (6)  So  where  it  is  for  the  interest  of 
the  owner  of  the  inheritance,  that  a  satisfied  term  should  be  con- 
sidered as  surrendered ;  and  it  appears,  that  no  beneficial  pur- 
pose can  be  answered  by  the  continuance  of  the  term ;  this  is  a 
circumstance  which  may  guide  a  jury  in  presuming  a  surrender 
of  such  term,  (c)  So  also  in  the  case  of  a  satisfied  term,  where 
acts  are  done  or  omitted  by  the  owner  of  the  inheritance,  and 
persons  dealing  with  him,  as  to  the  land,  which  ought  not  reason- 
ably to  be  done  or  omitted,  if  the  term  existed  in  the  hands  of  a 
trustee,  and  there  does  not  appear  to  be  any  thing  to  prevent  a 
surrender  from  having  been  made,  those  acts  are  evidence  firom 
which  a  jury  may  presume  such  surrender,  {d) 

On  the  other  hand,  where  a  term  of  years  becomes  attendant 
upon  the  inheritance,  either  by  operation  of  law,  or  by  special 
declaration,  upon  tiie  extinction  of  the  objects  for  which  it  was 
created,  the  enjoyment  of  the  land  by  the  owner  of  tiie  reversion, 
thus  become  the  ceHm  que  trust  of  the  term,  may  be  accounted 
for  by  the  union  of  the  two  characters  of  cestui  que  trust  and. 
inheritor ;  and  there  appears,  therefore,  to  exist  no  circumstance 
from  which  a  jury  can  imply  a  surrender,  (e)  The  mere  &ct  of 
a  term  being  satisfied,  furnishes  no  ground  from  which  the  juxy 
can  presume  it  surrendered.  (/)  There  ought  to  be  some  deal- 
ing with  the  term  to  authorise  such  a  presumption*  (g)  Where 
a  term  has  been  expressly  assigned  to  attend  the  inkeriiai^ee,  and 
no  act  has  been  done,  or  omitted  to  be  done,  inconsistent  irith 
tiie  existence  of  the  term,  tiiere  is  still  less  ground  to  presume 
a  surrender  from  the  mere  lapse  of  time,  and  silence  of  the  party 
who  possesses  the  inheritance.  **  It  were  too  much,*'  observes 
Mr.  Sugden,  ''  to  presume  a  surrender  of  a  term  which  the 

(a)  Doe  d.  Syborn  v.  Slade,  4  T.  R.        (e)  Doe  d.  PeUand  ▼.  HiWer,  f  B. 

68t.    ifflUe,  p.  493.  and  A.  S91.    AsU,  p.  49%. 
(*)  mibry  ▼.  WaHer,  12  Ves.  S51.  if)  E^am  v.  Bichvell,  6  Ves.  185. 

(c)  Doe  T.  Wri^te,  t  B.   and  A.        {g)  Evans  ▼.  Biekaell,  6  Tea.  185. 
7t0.    iftifc,  p.  494.  Cholmondelej  ▼.  Clinton,  dted  Siagd. 

(d)  Doe  d.  Patbnd  v.  Hilder,  S  B.  Vend.  &  P.  496, 6Cb  edit, 
and  A.  791.    An^t^  p.  494. 
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owner  has  so  anxiously  kept  distinct  from  the  inheritance.** 

"  Upon  principle,  therefore,"  continues  Mr.  Sugden,  "  a  term  of   • 

years  assigned  to  attend  the  inheritance,  ought  not  to  be  pre-         ^^^*  *^ 

sumed  to  be  surrendered,  unless  there  has  been  an  enjoyment       

inconsistent  with  the  existence  of  the  term,  or.  some  act  done  to  Presumption  of 

disavow  the  tenure  under  the  termor,  and  to  bar  it  as  a.continu-     conveyince. 

ing  interest.**  (a)    Again,  the  recognition  of  the  term  as  subsistr 

ing  at  a  late  period  (6);  the  fact  that  it  would  have  been  contrary 

to  the  duty  of  the  trustees  to  surrender  the  estate  (c) ;  or  that 

the  original  enjoyment  of  the  party  who  sets  up  the  presumed 

conveyance  was  consistent  with  the  fisurt  of  there  having  been  no 

conveyance  .(<{), — all  these  are  circumstances  from  which  the 

jury  may  infer,  that  no  such  presumed  conveyance  has  taken 

place. 

An  ejectment  is  a  possessory  remedy,  and  only  competent  Right  of  entry. 
where  the  lessor  of  the  plaintiff  may  enter;  therefore  it  is  always 
necessary  for  the  plaintiff  to  shew  that  his  lessoi:  had  a  right  to 
enter,  by  proving  a  possession  within  twenty  years^  or  accounting 
for  the  want  of  it  under  some  of  the  exceptions  allowed  by  the 
statute  of  limitations  (e) ;  but  if  the  lessor  of  the  plaintiff  had 
such  right  of  entry  at  the  time  of  the  demise  laid  in  the  decla- 
ration, it  will  be  sufficient  to  maintain  the  action,  tiiough  the 
right  be  devested  before  trial,  for  the  plaintiff  has  a  right  to  pro- 
ceed and  recover  damages  for  the  trespass,  although  he  ^annot 
recover  the  possession  (/),  and  even  where  the  lessor  of  the  plain- 
tiff claimed  as  tenant  for  life,  the  court  on  his  death  refused  to 
stay  the  proceedings,  (g) 

The  right  of  entry  in  the  lessor  of  the  plaintiff  is  sufficient  Entiy  to  ayoid 
to  support  ejectment,  although  he  has  never  made  an  actual  •  ^^  ^*^*®^ 
entry,  in  every  case  except  in  that  of  a  fine  levied  with  pro-  ^^^P"^"**- 
clamations.  (A)     By  the  statute  4  Hen.  7,  c.  24,  a  fine  may  be  **^*^* 


(«)  Siifd.  Vend,  and  Parch,  389, 391, 
6fh  edit. 

<^)  Doed.OralMm V.Scott,  11  Ettt, 
478.    ilsff,  p.  495. 

(«)  Keene  d,  Ld.  Byroa  v.  Deardon, 
8  EMt,  ter.    Jnttj  p.  495. 

(d)  Doe  d.  Fmwkk  v.  Reed,  5  B. 
«BdA.«37.    J«lf,p.495. 

(e)  Per  Lord  MaMM,  Taylor  d. 
Atk  jM  V.  Hopdo,  tBiirr.119. 


(/)  Co.  Litt.  S85,  a.  Doe  4.  Morgnn 
▼.  Black,  3  Campb.  N.  P.  C.  447.  Com. 
Dig.  Abatement,  (H.  5tf).  • 
.  (i^)  Thmstoat  d.  Tiirner  v.  Grey,  f 
Str.  1056,   3Gampb.4f.O. 

(A)  Goodright  v.  Cator,  Dongl.  477. 
Gates  d^  WigAill  ?.  Brydon,  3  Bnir. 
1897. :  Doe  v.  Watts,  9  East,  19.  Boll. 
K.  P.  103. 
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nant in  fee. 


avoided,  eith^  by  (wtion  or  lawful  entry;  so  that  the  parQr  VMf 
within  the  five  years  either  bring  a  real  action*  in  which  ca4C  no 
actual  entry  is  necessary  {a\  or  he  may  make  an  actual  entrj^  and 
bring  ejectment ;  but  to  avoid  a  fine  at  ccmmion  law,  t.  €.  a  Am 
levied  without  proclamations,  no  actual  entry  is  necessary  {¥) ; 
nor  is  an  actual  entry  necessary  where  the  ejectment  has  been 
brought  before  all  the  proclamations  have  been  made,  (e) 

Where  the  fine  has  been  levied  by  a  person  haviqg  the  toitiims 
fee  as  a  dissebor((/),  an  actual  entry  b  necessary  to  avoid  it 
So  where  a  termor  makes  a.  feofimenty  which  operates  as  a  dis- 
seisin, and  then  levies  a  fine,  the  lessor  must  make  an  ju^toal  en- 
try  to  avoid  the  fine,  though  such  entry  may  be  either  within  five 
years  ne-xt  after  the  fine  levied,  or  within  five  years  next  after 
the  expiration  of  the  term  (e),  for  unless  the  latter  period  were 
allowed,  the  lessor  might  be  barred  by  the  covin  of  his  lessee,  {f) 
But  where  the  fine  is  levied  covinously  by  a  termor,  who  conti- 
nues the  possession,  and  pays  rent  aflter  the  feofiinent  made,  such 
fine  will  be  void.  (^)  A  distinction  is  taken  by  Sir  Edward 
Coke  (A),  between  the  above  case  of  a  feoffment  made  by  a 
termor,  and  a  fine  levied  by  him,  in  which  case  the  reversioner 
has  five  years  after  the  expiration  of  the  term,  as  well  as  after  the 
fine  levied,  and  the  case  of  a  disseisin  committed  by  a  stranger  to 
land  in  the  possession  of  a  termor,  which  operates  as  an  ofoster 
of  the  termor,  and  a  disseisin  of  the  reversioner;  such  disseisin 
by  a  stranger,  according  to  Sir  Edward  Coke,  bars  both  die  lessee 
and  lessor  after  five  years  from  the  fine  levied,  and  the  latter 
cannot  enter  within  five  years  after  the  term  ended.  This  dis- 
tinction, which  appears  to  be  grounded  on  the  absence  of  that 
privity  between  the  stranger  disseisor,  and  the  reversioner, 
which,  in  the  case  of  a  fine  levied  after  a  feoffment  by  tenant  for 
years,  prevents  the  latter,  who  is  entrusted  with  the  possession  of 
the  land,  from  immediately  barring  the  reversioner  by  his  own 
wrongful  act,^  and  taking  advantage  of  his  own  forfeiture,  has 
never,  as  it  seems,  been  expressly  overruled,  (t) 


(a)  Anie,  p.  ai. 

(ft)  JenkiHs  v.  Pritebard,  f  Wfls.  45. 
Doe  V.  Watu,  9  East,  17.  Tkpner  v. 
Merleit,  Willet,  177,  eonirtu 

(e^  Doe  V.  Watu,  9  East,  17. 

(d)  Fennor*8  csm,  3  Rep.  79,  a, 
Jeuk.  Ceot.  t54.    Shep.  Tonch.  19. 

(e)  Whaley  ?.  Taucred,   T.  Rajm. 


«19.    t  Lev.  5S.  1  Vent  t41,  S.  C 

(/)  Femu^r's  case,  S  Rep.  79,  a. 

(f  )  Femora  caae,  8  Rep.  77.  Bac. 
Ab.  Remainder  (G). 

(4)  .JY«(«  to  Margaret  PodBer^  ease, 
9  Rep.  105,  b,  and  per  CatHne,  J.  t 
Plow.  Conu- 974. 

(t)  Id  Whalej  v«Taaef«d,  iiM  n^  tfa^ 
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dbj^aeei  die  reversion  or  remainder^  and  the  reversioner  or  re- 


mainderman mnst  therefore  bring  a  real  action,  or  make  an  entry  ^^^^^J'''^ 

to  av<Md  it.  (a)    Such  fine  also  operates  as  a  forfeiture  of  the  es-       

tate  Ibr  life  (ft)  ;  so  that  he  in  reverrion  or  remainder  has  two  ^  tm»m»for 
tttle^  one  by  reason  of  the  forfeiture,  and  another  by  the  deter-  ^'' 
ndnatkm  of  the  estaite  for  fife;  and  may  make  his  entry  either 
wtthhi  five  years  firom  the  fine  levied,  or  from  the  determination 
off  die  life  estate,  (as  in  the  above  mentioned  ease  of  tenant  for 
years,  who  makes  a  feoffinent  and  levies  a  fine,)  for  the  latter 
tilie  is  held  to  be  a  new  right,  which  first  accrues  after  the  death 
of  die  particnkr  tenant,  and  so  is  within  the  second  saving  of  the 
statute  4  H.  7,  c.  £4.  (c)  Where  tenant  for  life  mstead  of  levy- 
iag,  merely  accepts  a  fine  from  a  stratiger,  such  fine  has  no  ope- 
ration, and  the  remainderman,  or  reversioner,  need  not  enter, 
bat  may  avoid  it  by  pleading  j^ar^^jr/fnM  nihil  habueruni.  (d) 

Where  a  fine  is  levied  by  a  tenant  in  tafl,  which  operates  as  a  By  tenant  in  taU. 
dhwouiinnance,  the  party  entided  is  put  to  his  action,  and  there- 
fore cannot  enter  (e),  and  where  the  fine  does  not  operate  as  a 
diiMMmtimuaice,  as  if  it  be  levied  by  tenant  in  tail  in  remainder, 
it  doea  not  devest  the  estate  in  remainder,  and  no  acttgd  entry  is 
necesaary,  nor  does  it  bar  by  non-claim,  (f) 

When  a  fine  is  >vied  by  tenant  for  years  without  previously     By  mmfir. 
aeqairing  an  estate  of  freehold  by  a  feoffment,  it  has  no  manner 
of  operation  whatever,  except  between  the  parties  to  the  fine 
mid  priviea  by  e8toppel>  and  die  reversioner  need  not  make  an 

dftalltisii,  aeeordfaii^  to  tlie  nportof        (H)  Co.  Litt.  t5l,   b,     Snitbo  v. 
tkat  ate  in  Lovini,  and  T.  RaywioiMl^     Aboil,  s  Lev.  tos. 


tobavo  boon  minuHlorttood, and        («)  Dyer,  3  b,  margim.  Smy  ▼.  Jour, 
81k  &  Coke  it  vcpneented  aeeiicokUif     Cm.  Elisi  no.    Lenod  ▼.  Tucker,  ttW. 


•fa  fine  levied  by  the  l/rwor,  bnt  in  the     S54.    Moor,  71 .   Fermor's  c«v,  3  Rep. 
laVeatrii^  tha  eoait  recosoiiet     78>b,  79,  s.  Jenk.Cent.  t54.   Mvfai 


Iha  dbliaction  •»  takia  bj  Coke,  aad     ▼.  Clerk,  <^.  Car.  15V. 

it  m  kMt.    See  abe  Jeak.        {d)  Marg .    Podgeft  cate,  9  Rep. 


Cena  fft4b    Sbep.  Toech.  t9f  (tboegh     106,  b.    Green  v.  Prande,  1  Mod.  117. 
Mr.  Vimm  aeene  to  deny  the  dkitinc-     ifneii.  1  Vent.  t57.    l  Sevnd.  319,  c. 


I)  Wood%  hmu  94a.     f  Sanden,     (n)  5th  edit. 
Uaei  aad  TtmU,  94.    1  Preit.  Conv.         (#)  Ball.  N.  P.  99.    Doe  d.  Odianie 
tar,  and  Iligbten  ▼.  Grenvil,  9  Vent.     v.  Whitehead,  9  Burr.  704.    See  enf «, 

p.  47. 


'  («)  Focnt  V.  Salttbory,  Hard.  4M.  (/)  Preit.Sh^.Toocb.93.  Rowe 
PedfH'a  caie,  9  Rep*  106,  a.  Cooi-  v.  Power,  9  Boe.  &  Pnl.N.  R.I.  Doe 
V.  Hieka,  7  T.R.797.  Jeak.  Ccal«     v.  Harrii,  5  M.  and  8. 396.  Roe  v.  El. 

liot,  t  B,  and  A.  85. 
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entry  to  avoid  it,  but  partes  Jinis  nikii  habuenM  may  be  pleaded 
to  it.  (a)  The  reyersioner  in  such  case^iis  already  stated,  may  en- 
ter for  the  forfeiture,  but  if  he  grant  his  reversion,  neither  he  nor 
his  grantee  can  afterwards  take  advantage  of  the  forfeiture.  (6) 

As  the  possession  of  one  joihtenant,  parcener,or  tenantin  com- 
mon, is  the  possession  of  his  companion,  a  fine  levied  by  one 
jointenant,  &c.  previously  to  an  actual  ouster,  will  not  devest  his 
companion's  estate,  and  though  the  latter  be  afterwards  ousted 
by  the  former,  he  may  maintain  ejectment  without  an  actual 
entry,  (c) 

Where  a  fine  with  proclamations  is  levied  by  a  person  whahas 
not  the  present  freehold,  but  merely  an  estate  in  reversion  or  re- 
mainder, it  devests  no  estate,  and  no  entry  is  necessary  to  avoid 
it  (d) ;  though  if  the  title  of  the  reversioner  be  adverse  to  that 
of  the  party  to  be  barred,  there  a  fine  levied  by  the  reversioner 
may  operate  by  non-claim,  and  an  entry  will  be  necessary  to  avoid 
it ;  as  where  a  dissebor  makes  a  lease  for  life,  and  afterwards  levies 
a  fine  with  proclamations,  such  fine  will  bar  the  disseisee  by  ncm- 
cjaim  (e) 

A  fine  levied  by  a  mortgagor  in  possession,  whether  the  mort- 
gage be  in  fee  or  for  a  term  of  years,  will  not  devest  the  estate 
of  the  mortgagee,  so  as  to  bar  by  non-claim,  for  the  possesaoon  of 
the  mortgagor  is  not  adverse  to  the  estate  of  the  mortgagee, 
and  no  actual  entry  is  necessary  to  avoid  such  fine.  (/)  Upon 
the  same  principle,  a  fine  and  nonnclaim  by  a  mortgagee  in 
possession  will  not  bar  the  equity  of  redemption  in  the  mortga- 
gor, (g) 

The  party  who  enters  must  declare  quo  ammo  he  enters, 
that  it  is  to  avoid  all  fines.  (A)    The  entry  must  be  made  by  the 


•  (a)  Focus  ▼«  SalUbary,  Hard,  401. 
8niUb  Y.  Paikhant,  18  Tin.  4t5, 414. 
Barlof  Pomfret  v.  Windsor,  t  Yes.  481. 
Peaceable  v.  Read,  I  East,  575.  Prcst.  • 
atiep.  Toach.  14.  Doe  d.  Barrell  v. 
Perkins,  8  M.aod  S.  271. 
.  (&>  Feim  V.  Hmkrt,  it  East,  444. 

(c)  PcMceable  d.  Homblower  v.  Read, 
1  East,  5C8.  Doe  d.  Gill  v.  Pearsob, 
«  feasti  175.  Ford  V.  Grey,  1  Salk. 
286. 

(it)  l<owe  V.  Power,  2  Pos.  and  Pol. 
N.  R.  1.  Doe  V.  Harris,  5  M.  and  S. 
326.    Koe  V.  Elliott,  1  B.  aud  A.  t5. 


Carhamptoo  ▼-.  Carhaaiptoo,  1  IiU  T. 
R.  567. 

(e)  Co.  Liu.  296,  a.  Jenk.  Ceat 
254.    1  Prest.  Coot.  Stt. 

(/)  Freemanr  t.  Bancs,  %  Lev.  272. 
l.Veot.  82,  S.C.  Doe  d.  Tamttit  ▼. 
Hellier,  3  T.  R.  173.  2  Ves.  482.  Bstt 
V.  Doe,  5  B.  and  A.  687,'  1  D.  and  R. 
34Q,  S.  C.  1  Piiest.  Conv.  235. 

ig)  Weldon  v.  Duke  of  York,  1  Veto. 
132.  Keuoedy  v.  Daly,  1  Sch.  and  Lef. 
380. 

(A)  13  Yin.  292.  Ford  ▼.  Lord  Grry, 
6  Mod.  44.  AriU^}^,  80.  >  - 
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party  daimiBg^  or  by  some  one  appointed  for  him  (a);  but  if  a        '^^^' 
stranger  enter  without  previous  command^  he  may  assent  to  such  Entry  to  avoid 
entry  within  the  five  years,  and  it  will  be  sufficient  {b)y  and  cer-         fine. 
tain  persons  in  respect  of  privity  may  enter  without  previous 
command  or  subsequent  assent,  (c)    The  mode  in  which  an  entry 
should  be  made  on  lands  has  been  already  stated  (cf),  and  if  pre- 
vented by  force,  &c.  a  continual  claim  may  be  made,  (e) 

By  statute,  4  Anne,  c.  16,  s.  16,  no  claim  or  entry,  of  or  upon  Action  within  a 
any  lands,  tenements,  or  hereditaments,  shall  be  of  force  to  avoid  y^^r  efier  entry, 
a  fine  levied  with  proclamations,  unless  upon  such  entry  or  claim, 
an  action  shall  be  commenced  within  one  year  next  after  the 
making  of  such  entry  or  daim,  and  prosecuted  with  effect.  It 
seisms  that  if  an  actual  entry  be  made  to  avoid  a  fine,  and  an 
ejectment  brought  within  a  year  according  to  the  statute  of  Anne, 
and  the  plaintiff  recover  in  the  ejectment,  and  have  possession 
of  the  lands  dehvered  to  him  by  virtue  of  a  writ  of  possession, 
Che  fine  is  totally  avoided,  and  consequently  if  he  be  afterwards 
turned  out  of  possession  on  a  judgment  recovered  in  an  ejectment 
brought  by  the  wrong  doer,  who  levied  the  fine,  and  five  years 
pass,  he  may  nevertheless  bring  another  ejectment  without  any 
other  actual  entry,  at  any  time  within  twenty  years  after  he  was 
80  turned  out  of  possession ;  for  the  fine  being  once  avoided,  it 
shall  be  void  for  ever.  (/) 

Having  she>m  the  requisites  necessary  to  complete  the  title  of    AVhen  title 
the  claimant  in  ejectment,  it  remains  to  point  out  the  modes  in        barred. 
which  a  person,  having  such  title,  may  be  barred  of  his  remedy 
by  ejectment,  and  those  modes  are  principally  three:  1st.  By  dis- 
continuance.   2nd.  By  a  descent*  cast ;  and  3rd.  By  operation  of 
the  statute  of  limitations,  21  Jac.  1,  c.  16. 

The  nature  and  manner  of  crediting  a  discontinuance  have 
already  been  explained  {g\  and  the  cases  in  which  an  entry  is  tol- 
led by  a  descent  cast,  have  also  been  mentioned.  (A)  It  will  there- 
fore only  be  necessary,  in  this  place,  to  notice  the  effect  of  the 
statute  of  limitations  in  barring  an  entry. 

(«)  Co.Iitt.258,  a.  Ante^  p.  80.  .  (/)  Stowell  ▼.  Zoach,  Plow«  Com. 

ih)  Sm  Mfe,  p.  80.  S66.  WniH.  Note,  1  Saond.  31 9,  g. 

(«)  Seeaalc,,p/80.  (K)  ><«(«,  P-  43  top.  53.  , 

(<)  AwUj  p.  79.  (*)  Ante,  p.  81  to  p.  85. 
(e)  ifilir,p.  85. 
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There  muitbi  an 
advene  pomettton. 


Title.  The  words  of  the  statute  of  limitatioiw,  HI  Jac.  1«  ^i  1^  which 

^——"^  applies  to  writs  of  formedon  as  well  as  to  rights  of  Wtry,  ha^e 
^^f'^^  '^^'  already  been  stated,  (a) 

In  order  to  bar  the  entry  of  a  clainiiuit;  into  lands  by  the  ata* 
tute  of  limitations^  it  is  necessary  that  th^re  should  hav^  been 
an  adverse  possession  or  holding  by  another  person  finr  twen^ 
years,  but  such  possession  will  not  be  adverse  where  thci  party  in 
possession  has  an  interest  or  estate  consistent  with  the  interest  or 
estate  of  the  claimant,  as  where,  1.  The  possession  of  one  b  the 
possession  of  the  other;  S.  Where  the  estate  of  the  piucty  in  pos- 
session and  that  of  the  claimant  fbrm  different  psgrta  of  one  and 
the  same  estate ;  and  3*  Where  the  relation  qf  ce^ui  que  tntat 
and  trustee,  or  mortgagor  and  mortgagee,  si^bust^  between  the 
parties. 

1.  Where  the  possession  of  the  party  in  possession  is  die  pos- 
session of  the  claimant.  K  a  younger  son  enters  by  abatement 
on  the  death  of  his  father,  and  dies  seised,  we  have  seen  tfiat 
such  dying  seised  will  not  toll  an  entry  (fi%  and  die  gnMiiid  of 
this  is,  that  the  possession  of  the  younger  brother  is  the  posses* 
sion  of  the  elder  brother;  even  though  the  younger  brodier  be 
only  of  the  half  blood ;  and  such  entry  ia  said  to  make  a  jMsaa^- 
Mto  frairu  to  the  exclusion  of  the  younger  brotber  himself  who 
entered,  (c)  The  possession  of  such  younger  son  therefor^ 
for  upwards  of  twenty  years,  will  not  bar  the  ejectment  of  the 
eldest  son. 

So  also  the  entry  and  possession  of  one  coparcener,  joint^naat 
or  tenant  in  common,  are  the  entry  and  possession  of  the  ather 
parcener,  jointenant  or  tenant  in  comnion;  so  as.to  prevent  the 
operation  of  the  statute  of  limitations.  (<Q  But  if  these  be  on 
actual  ouster  of  one  parcener,  &c.  by  his.  coparcener^  &g.  the 
statute  will  begin  to  run  from  the  time  of  such  actual  ouster. 
What  acts  shall  amount  to  an  actual  ouster  has  been  a  subject  of 
some  dispute.  It  does  not  require  a  turning  out  with  real 
force  (^),  but  a  jury  from  other  circumstances  may  presume  an 


(«)  ifttl«,  p.  13. 

(6)  Aide^  p.  84. 

(c)  LiU.  1. 996.  Co.  Litt.  S4S,  «,  b. 
Oilb.  Tea.  S8.  Walk,  on  Detc.  5S, 
BaU.  N.  P.  tOS. 

(tf)  Ford  ▼.  Orey,  6 Mod.  44.  1  8a1k. 
S85,  8.  C.  Smalcf  v.  Dale,  Hob.  ISO. 


Fii4iar  ▼•  Proner,  Oowp.  tlS.  MrdBua 
d.  Empson  v.  Shackleton,  t  If.  BL 
690,  bnt  tee  Earl  of  Soaiez  ▼.  Teai^k, 
1  Ld.  Raym.  Sit. 

(e)  Doe  d.  FUiac  ▼.  Pr9«!<erf  Covp. 
SIS.  PeaceaUe  d..  U^lilower  ▼• 
Read,  lEait,5r4. 


Efectnmd*  SOS 

actual  ouster.    Thus  wh0re  a  tenant  in  common  had  be^n  in  the        "^^^^ 
sola  and  uninterrupted  possession  of  the  premises  for  thirty-six  Barred  by  stat. 
yearsi  without  any  account  to  or  demand  made  or  claim  set  up  of  limitations. 
by  his  companion,  it  has  held  sufficient  ground  for  a  jury  to  pre- 
aume  an  actual  ouster  (a) ;  but  where  one  tenant  in  common  levied 
s  fine^  and  took  the  rents  and  profits  afterwards  without  account 
Cbr  nearly  five  years,  it  was  held  that  there  was  no  evidence  from 
whiah  a  jury  could  presume  (contrary  to  the  justice  of  the  case) 
an  ouster  of  the  other  tenant  in  conunon.  (6) 

.  It  is  said  by  Sir  Edward  Coke,  that  if  one  parc^ier,  8bc.'  et^ 
t0rs,  daiming  the  whole,  and  tbkes  the  profits  bf  the  whole,  this 
ia  a  devesting  of  the  estate  of  the  other,  And  an  actual  ouster ; 
but  where  the  parceners  are  actually  seised,  the  taking  of  thi^ 
whole  profits,  or  a  claim  made  by  the  one,  will  not  put  the  other 
iMit  of  possession*  (o)  But  according  to  Lord  Mansfield,  if  upon 
demand  by  the  co-tenant  of  bis  moiety,  thie  other  denizes  to  pay 
€md  denies  his  title,  saying  he  claims  the  whole,  and  will  not  pay» 
and  continues  in  possession,  such  possession  is  adverse  and  ous- 
ter enough  (d) ;  and  in  a  late  cluse  it  was  held,  that  if  one  tenant 
in  possession  claims  the  whole,  and  d^es  possession  to  the  other, 
thiSj  being  beyond  the  mere  act  of  rec^ving  the  whole  rent,  which 
ia  equivocal,  is  evidence  of  an  ouster  (e) ;  but  a  bare  perception 
of  the  profits  by  one  tenant  in  common  for  twenty-six  years  is 
no  ouster.  (/)  Where  there  were  two  jointenants  of  a  lease  for 
years,  and  one  of  them  bade  the  other  go  out,  and  he  went  out 
^rdingly,  this  wHs  held  to  be  an  actual  ouster,  (g)  The  con- 
of  ouster  in  the  consent  rule  is  sufficient  proof  of  acttial 
oustsr^  in  an  ejectment  brought  by  one  tenant  in  Common,  &c« 
against  another  (A);  and  it  is  usual  in  such  cases  therefore  to  en- 
ter into  a  special  rule  confessing  lease  and  entry  only,  (t) 

(a)  Doed.Fisbar  ▼.  ProMer,  Cowp.  49.    Receipt   of  rent  i»  no  diMeiftin, 

fit,              ^  Bill.  N.  P.  104,  except  at  election,  Lift. 

(I)  PeAeeaMe  d.  Hoiublower  v«  Read,  s.  589. 

1  Sart|  56S.  (/)  FaircUim  d.  Enip<ou  t.  SlMirkle- 

(«)  Co..  I4tt.  373,  b,  f  43,  b,  and  see  ton,  5  Burr.  t604f  but  »ee  Cowp.  ttO. 

Via.  Ab.  JoiDtenanU  (P.  a)«    See  tbe  (g)  Beverley's  caie,  Ciayt.  Ill,  biit 

law  fiett  stated  io  the  arguroeot   of  see  aiK^a.  ibUi>  121,  c^utra,  Vio.  Ab. 

Blaekitooe,  Daveoport  v.  Tyrrel,  i  W.  Joiuteiiants  (P.  aX 

BL  677.  (h)  Odtes    d.  WigfkU  v.  Brydun,  3 

(d)  Fiibar  t.  ProMer,   Cowp.  «1$.  Borr.  1895.    Doe  d.  Whi^e  ▼.  Cufis, 
Kacogniied  ia  Peaccabia  v.  Read,  1  1  Camp.  N.  P.  C  173. 

£Mt,  574.  (t)  Sea  foU. 

(e)  Doe  d.  HeUiogs  ▼.  Bird,  11  Ent, 
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Title.  ^.  Where  the  estate  of  ihe  parly  in  possession  and  that  of  the 

„     TT~ .  claimant  form  different  parts  of  one  and  the  same  estate,  the 

Barred  by  tUt«  i.  i      i»  i  « 

of  limitations,  possession  of  the  former  will  not  be  adverse,  so  as  to  bar  fhe  lat- 
ter by  the  statute  of  limitations.  The  possession  of  the  partaco- 
lar  tenant  is  never  adverse  to  the  title  of  him  in  remainder  or 
reversion,  (a)  Thus  where  by  a  marriage  settlement  a  copyhold 
estate  of  the  wife  was  limited  to  the  survivor  of  husband  and 
wife  in  fee,  but  no  surrender  was  made  to  the  use  of  the  settle- 
menty  and  after  the  wife's  death  the  husband  was  admitted  to 
the  lands,  pursuant  to  the  equitable  title  acquired  by  the  settle- 
ment; it  was  held  that  if  he  had  had  no  other  title  than  the  ad- 
mission, -a  possession  by  him  for  twenty  years  would  have  barred 
the  heir  at  law  of  the  wife;  but  as  it  appeared  that  there  was  a 
custom  in  the  manor,  for  the  husband  to  hold  the  lands  for  his' 
life,  in  the  nature  of  a  tenancy  by  the  curtesy,  the  possession  of 
the  copyhold  by  the  husband  was  referred  to  this  title,  and  not 
to  Ae  admission  under  the  settlement;  and  such  possession  being 
consistent  with  the  title  of  the  heir  at  law  (the  tenancy  by  the 
curtesy,  and  the  reversion  in  the  heir,  forming  parts  of  one  and 
the  same  estate,)  the  latter  was  allowed  to  maintain  ejectment 
against  the  devisee  of  the  husband,  within  twenty  years  after  the 
husband's  deatli,  though  more  than  twenty  years  from  the  first 
possession  of  the  husband.  (6) 

S.  Where  the  relation  of  trustee  and  cestui  que  trust  subsists 
between  the  parties,  the  possession  of  the  latter  for  more  than 
twenty  years  will  be  no  bar  to  the  entry  of  the  former,  (c)  But 
although'the  statute  cannot  in  general,  as  between  those  parties, 
operate  as  a  bar,  yet  the  trustee  may  in  some  cases  be  barred  by 
the  possession  of  the  cestui  que  trust,  or  those  claiming  under 
him.  (cQ  When  a  cestui  que  trust  sells  or  devises  the  estate,  and 
the  vendee  or  devisee  obtains  possession  of  the  title  deeds,  and 
enters,  and  does  no  act  recognising  the  trustee's  tide,  there 
is  great  reason  to  contend  that  this  is.  a  disseisin  of  the  trustee, 

(a)  Taylor  d.  Atkins  t.  Horde,  l  t  Dowl.  aod  Ryl.  38. 

Burr.  60.    Doe  d.  Fitbar  ▼.  Prouer,  (p)  Keene  d.  Ld.  Byron  ▼.  Deardon, 

Cowp.  218.  SEltft,  t48.    Smith  ▼.  Klof,  16  East, 

(6)  Doe  d.  Mihier  r,  Brightwen,  30  283.    Bart  of  Pomfiret  ▼.  Lord  Wind- 

Eii>t,58S.    Where  the  reUtion  of  land-  sor,  f  Vei.  4T3;     ' 

lord  and  tenant  can  be  implied,  the  (d)  See  Lord  PortBOoaUi  ▼.  Lord 

•tatnte  ¥rill  not  mn.    See  Roe  d.  Pel-  EJSIingbam,  1  Ves.  490.    Harmood  t. 

lat  V.  Fcrran,  2  Boi.  and  Put.  S4S,  or  Oglander,  6  V^s.  jnn.  199:  8  Vea.  jniu 

where  the  party  ia  ponenloa  is  tenant  106.    Sngd.  Vend,  and  Parch.  337,  6th' 

at  snfferance,  Doe  d.  Souter  t.  Hull,  edit. 
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and  consequently  that  the  statute  will  operate  from  the  time  of       Title: 

such  entry  •(«)  Ban«d  by  stat. 

Where  interest  has  been  paid  upon  a  mortgage,  it  will  prevent    of  limitations. 
the  statute  frcMn  running  against  the  mortgagee,  though  he  has  ^ 

been  0!ut  of  possesinon  for  upwards  of  twenty  years  (6),  for  the 
pnyment  of  interest  is  conclusive   evidence  of  a  continuing 
tenancy  between  the  mortgagor  and  mortgagee (c);  and  where' 
premises  were  mortgaged  in  fee,  with  a  proviso  for  reconveyance, 
if  the  principal  were  not  paid  on  a  given  day,  and  in  the  mean-^ 
tbne,  that  the  mortgagor  should  continue  in  possession,  and  upon 
a  special  verdict  it  was  found  that  the  principal  was  not  paid  on 
the  given  day,  but  that  the  mortgagor  continued  in  posisession,-. 
mud  there  was  no  finding  by  the  jury,  either  that  interest  had  or 
had  not  been  paid  by  the  mortgagor;  it  was  held  that  upon  tbis^  . 
finding  it  must  be  taken  that  the  occupation  was  by  the  permis-- 
aion  of  the  mortgagee,  and  consequently,  that  although  more* 
than  twenty  years  had  elapsed  since  default  in  payment  of  the* 
money,  the  mortgagee  was  not  barred  by  the  statute  of  limita->* 
tions.  (d) 

Whether  the  statute  of  limitations  will  nm  against  the  rever- 
sioner upon  the  adverse  possession  gained  by  a  disseisor  who  has  • 
entered  and  ousted  the  tenant  for  years,  and  disseised  the  rever-- 
6i<Nier,  or  whether  the  reversioner  may  enter  within  twenty  years 
afier  the  expiration  of  the  term,  is  a  point  which  does  not  appear : 
to  have  been  decided,  (e)    In  a  late  case,  where  a  copyholder,  • 
with  the  licence  of  the  lord,  leased  his  copyhold  premises  for* 
sixtyrone  years,  sjubject  to  a  proviso  for  re-entry  in  case  of  non^" 
payment  of  rent,  and  devised  the  lands  and  died,  twenty  years ' 
of  the  lease  being  then  unexpired,  and  the  heir  at  law  was  ad-  ■ 
mitted,  and  received  the  rent  from  the  death  of  the  copyholder, 
until  the  expiration  of  the  lease,  it  was  held  that  the  devisee  was ' 
not  barred  of  his  entry  by  the  statute  of  limitations,  although  - 
taote  than  twen^  years  had  elapsed  firom  the  time  of  the  death  ^ 

(«)  8i«d.  VmmL   and  p.    8S7,  6tti  (i)  Ibid,  t  D.  mad  R.  S40,  S.C  -Ai  to 

tdku  ocenpttion  for  more  tlian  twenty  yetn ' 

(h)  Hatcber  v.  FinetK,  1  Ld.  Raym.  by  the  martgogte,  Me  Chohnondeley 

740.    Clioliiioodcley  ▼•  Clinton,  t  Jac.  ▼.  Clinton,  S  Jac.  and  Walk.  187, 

mmd  Walk.  180,  and  tee  toartle  t.  Wil-  (•)  See  onff ;  p.  498,  as  to  the  rever^ 

Hnmt,  1  Salk.  S45.  lioner  enteriog  to  aTokl  a  HtM  in  soch ' 

(c)  P»  Abbott,  C  J.  Ball  T.  Doe, 
5  B.  and  A.  690.  > 
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of  die  testator^  and  forfeiture  of  the  lease  by  non-payment  of 
""^"^^    the  rent,  (a)    It  having  been  argued  that  the  land  was  fteeholdt 
Barred  by  itat.  ^^  counsel  fo|r  the  defendant  contended  that  the  lessor  of  the 
of  limitatums.  j^j^^  ^^^  barred  by  his  laches,  and  that  it  was  noaiiswttr  t» 
say  that  the  outstanding  lease  prevented  his  entry  before^  for 
that  it  was  stiU  competent  for  him  to  have  entered  without  ootn- 
mitting  a  trespass,  as  to  demand  rent  or  fealty,  or  to  obtain 
seirai  of  the  freehold,  upon  which  Mr.  Justice  Lawrence  obserr- 
ed,'  ^  nmst  not  an  entry  to  avoid  the  statute  of  KautatioBS  be  an 
entry  for  the  purpose  of  taking  possession,  and  how  could  tlie 
lessor  have  lawfully  enteved  for  that  purpose  during  ^  oontiou- 
anoe  of  the  lease?**  and  Lord  Ellenborougb  also  remarked, 
^  can  you  shew  that  the  devisee  could  have  entered  to  vest  the 
seisin  in  herself,  without  committing  a  trespass  <m  A%  tenuit  in 
possession;  because  the  law  does  not  require  a  person  todo  that 
which  would  make  him  a  wrong  doer.**    As  the  lessee  was  mot 
•  put  out  of  possession,  and  the  wrongful  act  of  receiving  tent 
does  not  operate  as  a  disseisin  (A),  this  case  cannot  be  consider- 
ed as  a  decision  in  point,  but  from  the  expressions  ^  Lord 
Ellfloborough  and  Mr.  Justice  Lawrence,  it  may  be  gathered 
that  die  inclkiati<H]  of  their  opinion  was  in  fltvoor  of  allowii^  the 
lessor  to  enter  on  the  expiration  of  the  term,   although  there 
had  been  a  tortious,  possession  duiii^  the  continuance  of  tbe 
term,  for  upwards  of  twenty  years*     It  is  true^  that  where 
aman  cannot  enter,  as  where  his  aitry  has  been  prevoited  by 
a  diseantinuance,  the  statute  does  not  operate  (c),  but  in  the 
present  case,  the  reversioner  might,  as  it  seems,  kwfiiHy  aoter 
ufon  the  land  for  the  purpose  of  revesting  the  frediold.  '  "If 
tenant  for  years,**  says  Sir  Edward  Coke,  ^'  be  ousted  and  lie  m 
reversion'  disseised,  he  in  reversion  may  enter,  to  the  intuit  to 
make  his  claim,  and  yet  his  entry  as  to  take  any  profits  is  not  law- 
ful during  the  term.**(d)    So  the  reversioner  may  enter  to  avoid 
a  fine,  (e)    However,  as  the  statute  4  Anne,  c.  16,  s.  1^  enacts, 
that  no  claim  or  entry  shall  be  sufficient  within  the  statute  SI  Jac* 
1,  c«  16^  unlesa  upon  such  entry  or  claim  an  action  shall  be  com- 
menced within  one  year,  and  as  the  reversioner  cannot  maintain 


(«)  Doe  d.  Cook  v.  paavsn^  7  Bait,  4S1. 

S99.  (d)  Co.  litt.  S50,  b.     Htammg  v. 

'  (h)  Escept  at  election,  Litt.  s.  58S,  BnbaioDj  Bridgm,  16. 

5S9.  («)  Margaret  Podger*!  caav,  9  R^« 

(«)  Sea  Hunt  v.  Bourse,  Salk.  SSf ,  106,  a.  uliilr,  p.  80. 
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^|ectineiit»  il  would  seem  that  Ae  entry  of  the  reTersiofier  during       Title. 
the  teirm  would  be  nugatorji  and  it  might  perhaps  on  that  ac- 


count he  contended,  that  as  his  right  of  entry,  to  any  efficient  ..  .J^*^ 
purpose,  first  accrues  to  him  on  the  expiration  of  the  term,  the 
statute  ought  not  to  be  allowed  to  operate  during  the  continuance 
of  the  term*  It  should  however  be  recollected,  that  it  is  com- 
petent to  the  reyersion^r  to  revest  the  iGreehdd  during  the  conti' 
nuance  of  die  term  by  bringing  a  real  action. 

It  appears  not  to  be  decided  whether  twenty  years  possession 
of  premises,  which  a  tenant  has  gained  by  encroachment  on  the 
lord's  waste,  will  be  a  bar  in  an  ejectment  brought  for  such  pre* 
ttkes  by  the  lessor  after  the  expiration.of  the  tenancy.  Perryn, 
B.,  and  Heath  and  Buller,  Justices,  are  said  to  have  ruled  that 
the  lessor  was  entitled  to  recover  (a),  and  Graham,  B«  ruled  tike 
sane  way  (&) ;  while  Lord  Kenyon  has  laid  it  down  as  clear  law, 
that  if  a  tenant  inclose  part  of  a  waste,  and  is  in  possesskas 
thereof,  so  long  as  to  acquire  a  possessory  right  to  it^  such  inckn 
sure  does  not  belong  to  the  landlord ;  but  if  the  temmt  has  ac- 
knowledged diat  he  held  such  inclosed  part  of  his  landlord,  tUa 
wonld  make  a  diflference*  (c)  ThompsoD»  B»  also  inclined  to  the 
same  ojunton,  but  refused  to  nonsuit  the  landlord,  out  of  ieSt^ 
rence  to  the  authorities  dted  for  the  plaintiff,  (d}  With  regai 
to  die  lord  of  the  waste,  twenty  years  undisturbed  possession  of 
the  land  encroached  will  be abar  to hinu  Thus  if  acottage  has 
beett  buiU  in  defiance  of  the  lord,  and  quiet  posaession  has  been 
had  of  it  for  twenty  years,  it  is  within  the  statute;  but  if  it  were 
built  at  first  with  the  lord's  permission,  or  any  acbaowledgment 
has  been  made  since,  the  statute  will  not  run  against  die  loid(e); 
aa  where  the  defendant  had  enclosed  a  small  piece  of  waste 
had  by  the  side  of  a  public  highway,  and  had  occupied  it  for 
thirty  years  without  paying  any  roit,  but  at  the  expiration  of 
that,  time  the  owner  of  the  adjoining  land  denandea  6d.  rent, 
which  the  defendant  paid  on  three  several  occasion^  it  was  held 
that  these  payments  in  the  absence  of  other  evidence  were  con- 
dnsive  to  shew  that  the  occupation  ef  tiie  defindant  b^^am  by 

(«)  See  Doe  d.  ChattMr  v.  Daties,  (i)  Doe  d*.  Cbtllnor  ▼.  Dsviet,  t 

J  Ei^.  N. P.  C.  46U  Ekp*  N.P.  C. 461.     And  lee  Attoniey 

(a>  Brjm  d.  3liild  ▼•  Wiiiwood>  1  Geo,  v.  Foltertoo,  t  Vea.  end  Beam. 

TiMBt.SOS.  §63. 

(€)  Doe  d.  Gtoleloaill  ▼•  Momneri^  («)  BolLN.  P.  10^    Ctaeh  t.  Wn- 

1  Eep.  N.  P.  C.  460.  aio^  f  Taoiit«160,  (a). 
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Title.        pemussion,  and  that'  the  owner  of  thie  adjoining  land  was  enti- 
Barred  by  stai.  ^'^  ^  recover  in  ejectment,  (a) 

of  limitations.  With  regard  to  the  construction  of  the  saving  clause,  in  the 
statute  of  SI  Jac.  1,  c.  IG,  it  is  settled  that  it  only  ext^ids  to  die 
Samng  dame,  persons  in  whom  the  right^r^^  descends,  and  that  when  the  sta- 
tute has  once  begun  to  run,  no  subsequent  disabiHty  will  stop  its 
operation;  and  there  is  no  distinction  between  voluntary  and  in- 
voluntary disabilities.  (&) 

It  has  been  held  by  Lord  EUenborough/C*  J.  and  Lawrence, 
*  J.  that  the  word  deaths  in  the  saving  clause  of  this  statute,  refers 
to  the  death  of  the  person  to  whom  the  right  first  accrued  and 
who  died  under  disability,  and  that  the  heir  must  enter  within  ten 
years  from  that  time,  though  under  a  disabOity  (c);  but  in  a  hUe 
case  the  court  was  of  opinion  that  the  heir  has  ten  years  after 
his  own  disability  ceases,  and  not  merely  from  the  death  of  the 
ancestor  dying  under  disability  {d\  which  is  said  to  be  the  con- 
struction invariably  adopted  in  practice,  ie) 

If  an  estate  descends  to  parceners,  one  of  whom  is  under  a 
disability,  which  continues  more  than  twenty  years,  and  the 
other*  does  not  enter  within  twenty  years,  the  disability  ot  the 
one  does  not  preserve  the  tide  of  the  odier,  after  the  twenty 
years  elapsed*  {/) 

It  seems  that  where  no  account  can  be  given  of  a  person 
within  the  exceptions  in  the  act,  he  will  be  presumed  to  be 
dead  at  the  expiration  of  seven  years  from  die  last  account  of 
\am.ig) 

It  has  been  doubted  whether  an  actual  entry  is  not  required  to 
prevent  the  operation  of  the  statute  of  limitations  (A);  but  it 
seems  clear  that  no  such  entry  is  necessary,  (j)  Though  if  the 
twenty  years  limited  by  the  statute  are  near  their  expiration,  it 
may  bie  prudent  to  make  an  actual  entry  into  the  lands,  in  which 
case  ejectment  should  be  brought  widiin  one  year  from  the  time 
of  such  entry  according  to  the  statute  4  Anne,  c.  16,  s.  16. 

(«)  Doe  d.  JiekioD  v.  WilkimoD,  (e)  Sagd.  VeDd,  and  IV  SS4,  6th 

3  B.  and  C.  415.  edit                                     ' 

(6)  Doed.  Doroare  ▼.  Jones,  4 T.  R.  (/)  Doe  d.  Langdon  t.  Rowlaton,  t 

310,  andiee  Stnrt  ▼.  Mellisli,  S  Atk.  Taunt.  441. 

610, 614.  {g)  Doe  d.  George  ▼•  JeisoD,  6  Eaat, 

(c)  Doe  d.  George  t.  Jeuon,  6  Eaat,  84,  videpmt, 

80.  AnU,p»t4,  (A)   Ooodrigbt  d.   Hare   t.   Cator, 

(d)  CottereU  v.  Datton,  4  Taant.  8f 6.     Doagl.  477, 485,  (n). 

Ante^  p.14.  (i)  1  Baimd.  319,  e,  notey  Sih  edit. 
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The  bargain  and  sal^  from  jthe  commissioners  to  the  asifignees, 
operates  to  convey  all  the  freeholds  of  which  the  banknipt  is 
posses9ed  at  the  time  of  executing  the  deed ;  but  freeholds  ac- 
quired by  the  bankrupt,  after  the  execution  of  the  bargain  and 
saloi  will  not  pass  by  tihat  deed,  but  a  new  bargain  and  sale  is 
necessary  to  vest  them  in  the  assignees,  (a)  The.  bargain  and 
sale  must  be  enroUed;  but  in  the  statute  13  Eliz.  c.  7,  s.  IS,  no  ' 
time  is  limited  for  the  enrolment,  though  by  the  21  Jac  1,  c,  19, 
8. 12,  the  bargain  and  sale  of  the  entailed  estates  of  the  bank- 
rupt must  be  enrolled  within  six  months*  It  has  been  held,  that 
ejectment  cannot  be  maintained  on  a  demise  by  the  assignees 
before  enrolment,  though  the  deed  was  enrolled  after  action 
brought,  (b)  Nor  is  there  any  relation  of  the  conveyance  of  the 
freehold  property  to  the  time  of  the  act  of  bankruptcy;  and, 
therefore,  where  the  demise  was  laid  after  the  date  of  the  com- 
mission, but  before  the  bargain  and  sale  to  the  assignees,  (the 
lessors  of  the  plaintiff,)  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover,  (c) 

The  copyhold  estates  of  the  bankrupt  are  expressly  named  in 
the  statute  13  Eliz.  c.  7,  s.  3,  and  pass  by  the  bargain  and  sale 
fran  the  commissioners ;  but  the  bargainee  cannot  maintain  eject- 
ment before  admittance;  though  after  admittance,  his  title  will 
have  reference  to  the  bargain  and  sdie.  {d)  .        . 

The  assignment  of  the  commissioners  .vests  nil  the  personal 
property  of  the  bankrupt,  aqd  consequently  all  terms  of  years 
to  whiph  he  may  be  entitled,  in  the  assignees,  by  relation  to  the 
act,<^f  bankruptcy  (^) ;  and  his  after  acquired  personal  estate 
will  pass  to  the  assignees .  under  that,  deed,  without  any  new 
assignment.  (/)  The  assignees  therefore  may  recover,  a  term 
of  years  in  ejectment,  on  a  demise  laid  at  any  time  after  the  act 
of  bankruptcy. 

At  common  law,  the  assignee  of  a  reversion  could  noft.take 
advantage  of  a  condition  of  re-entry  annexed  to  a  particular 


TiUe. 


(a)  firpOTfeProndfoot,  i  Atk.  S5S. 
1  Cooke*i  B.  L.  t78.  Real  property  out 
•f  Eaghmd  doe«  oot  pais.  Selkreg  t. 
I>a¥it,  t  Rom,  99%. 

(I)  Perry  ▼.  Bowen,  T.  Jones,  196. 
1  Vent*  360.  S  Shower,  1.116,  S.C.  Com. 
I>if.  Baokropt,  (D.  t5).  1  Cooke'a 
Banknipt  Law,  «78.    Bennet  ▼.  Ctaii- 


dey,  1  Shower,  t06. 

(e)  Doe  d.  Eidaae  v.  Bfitchell,  t  M. 
andS.446,      . 

(rf)  Parker  ▼•  Bleeke^  Cro.  Gar,  568. 
PMf  p.  51S. . 

(«)  Case  of  Bankroptt,  9  Rsp.  «6,  a. 

(/)  Exparie  Prondfoot,  1  Atk.  953. 


Of  particular 
persoDs. 


Astigneet  of 
Bankrapta. 
Frnhoidt, 


Ccpyholdt, 


AaaigDeeB  of 
Reversions. 
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Title.  cstete\a);  diough  he  might  take  advaiitegeof  a  eon^Ktion  in 
hw,  as  wfaete  a  leMee  far  life  oommitted  fbrfeitiirar(i)  80  if 
a  limitation  was  aimexad  to  an  estftfeai  the  grantee  of  die  iefetm^ 
might  take  advantage  of  it,  for  the  estate  determinea  without  en- 
of  try.  (e)  So  also  it  was  held|  that  where  an  estate  was  made  to 
cease  without  entry,  on  a  condition  hrokeni  as  where  a  lease  for 
ffears  wasmade  upon  condition  to  be  wM^  if  a  certun  act  was 
done^  hy  the  breach  of  the  condition,  the  term  was  absohttely 
detemnnedi  and  the  assignee  of  the  reversion  might  take  advmal* 
age  of  the  condition,  (d)  And  now,  by  statute  S3  Hen.  8^  e.  S4^ 
die  assignee  of  a  reversion  may  take  advantage  of  a  ccmditioD 
in  tkdt,  BM  well  as  in  law,  for  by  that  statute  assignees  and  gran- 
tees of  rewrsioiis,  have  the  Uke  advantage  against  lessees,  ftc. 
by  entfy,  as  die  lessors  themselves  had.  This  statute  does  not 
refarte  to  reversions  upon  estetes  tail  (e) 
WhatpenoM  Widi  legsid  to  the  persons  who-are  considered  assignees 
wMn  Mt.  S2  .widmi  die  stetute,  so  as  to  take  advantage  of  a  condidon  of  re- 
H.  a,  c34.  entry,  it  has  been  determined,  diat  persons  who  come  in  merdy 
fay  act  of  law,  as  the  lord  by  escheat,  or  in  mortmain,  aie  not 
widiin  the  statute  {/) ;  but  the  grantee  of  die  reversion  by  bar- 
gain and  sale^  though  he  is  tn  by  the  statute  of  uses,  is  an  aaaig^ 
nee  to  take  advantage  of  a  condition.  (^)  And  where  A.  seised 
of  lands  in  fee,  devises  diem  to  B.  for  years,  rend^ing  rent,  with 
a  idaoBe  of  re-entry,  and  by  the  same  will  devises  the  reveiaioD 
to C,  C^  shall  take  advantage  of  the  condition,  thoi^  it  was 
not  a  rererskm  in  the  testator,  {h)  The  grantee  of  part  of  die 
rev^ersion,  as  a  grantee  for  life  or  years  of  a  reversion  ift  foe,  is 
aft  assignee  widiin  die  stotote  (•) ;  but  the  assignee  of  die  re- 
veninn  in  part  of  the  lands,  cannot  take  advantage  of  a  ooiidF* 


(«)  Co.  Litt  f  15,  a.    Shep.  Toach.  see  Prett.  Sbep.  Tooch.  ISi. 

IM,  151.  Gbb.  Dig.  CoDdltllon,  (O.  t).  (e)  Co.  Litt.  S15,  s. 

1  a«pnd«  sea,  I1,  vote,  Sth  edit*  (/)  Go.  Litt.  flS,  b.  Odsi.  B%.  Cos- 

(6)  Co.  Litt.  tl5,  s ,  bat  the  gnntee  dition,  (O.  S).    Anie,  p.  44f. 

of  s  revenion  canDOi  take  adf aotageof  (g)  Co.  Litt.  SIS,  s.    Oom.  ]%» sK 

afMeitnre  id  tlie  time  of  the  gnuitor.  «iy.    Aide^  p.44S. 

Feond.  Matthew  ▼.Smart,  lsEatt,4M.  .  (k)  Ma«hel&I>iiBtfm*acais,SLiion. 

(0)  Co.  Litt  tl4,  b»  93.    Com.  I>ig.  M  ay. 

(d)  A.Com.Dig.«itjifp.;bBtiaDoe  (t)  Co.  litt.  SIS^  a.     Cohl  INf^ 

d.  Brjatt  v.BBadu,4  B.  and  A.  401,  it  Coaditios,  (O.  S)>     1  aaoad.  SSS,  b 

waa  held,  that  fwrh  a  lease  waaenljr  (a^Sthedit. 
voidable  St  the  option  of  the  lenor ;  and 


Sll 


Ofpulieiiht 


tioa(^)$  for  »  eoadidon  U  entirey  and  cannot  be  apportioned  isti& 
irnksB  by  act  of  law,  as  where  a  man  makes  a  leaae  of  two  acrefliy 
one  of  tbe.nature  of  Borough  £nglUh»  the  other  at  common  law« 
upon  condition,  and  dies,  leaying  two  son9,  etch  of  them  nuqr 
enter  for  the  condition  broken,  (b)  The  assignee  must  have  tl^ 
same  estate,  or  a  portion  of  the  same  estate  which  was  in  hiB  . 
grantor ;  and,  therefore,  if  the  reversion  to  which  the  condition 
is  incident,  is  merged  in  the  reversion  in  fee,  the  owner  of  the 
latter  estote  cannot  take  advantage  of  the  condition  as  assign 
aee.(e) 

The  assignee  of  a  reversion  cannot  take  advantage  of  eveijr  What  eonditum 
condition,  but  only  of  such  conditions  as  are  either  incident  to  *^  ^^  ^^ 
the  reveisioo,  as  for  payment  of  rent,  or  for  the  benefit  of  the  '^^^ 
estate,  as  the  not  doing  of  waste,  for  keeping  houses  in  repaii^ 
for  disking  fences,  scouring  ditehes,  preserving  wood^  and  the 
like ;  and  not  for  the  payment  of  a  sum  of  money  in  gross,  &c,  (d) 

The  grantee,  or  assignee  of  a  reversion,  cannot  take  advanb-  NtfHeicfamgn- 
aige  of  a  condition  of  re-*entry  for  non-payment  of  renl^  before        "*^'' 
notice  to  the  lessee  of  the  grant  or  assignment,  {e) 


A  conusee  of  a  statute  merchant,  or  statute  staple^  may  maior  Cohium  of  nat 
taon  ejectment ;  but  the  conusee  of  a  statute  staple,  cannot  bimg  merchant,  and 
cgectment  before  the  sheriff  has  executed  the  writ  of  Uberaie.  (f)  "^P^^'  ^^^  ^' 

In  order  to  obtain  actual  possession  imder  an  degiif  the  tenant  ^^  ^  * 
by  elegit  mnst,  it  is  said,  brizig  ejectment,  the  sheriff  being  only 
entitled  to  give  legal,  and  not  actual  possession  under  that 
^f^^ig)    It  seems,  however,  that  the  party  may  enter  without 
lesorting  to  an  ejectment,  (h) 

In  case  of  an  W^  up<m  a  judgment,  or  recognisance  a*  eom^  jyur  tu  tMcu- 
mon  law,  when  the  tenant  by  elegit  has  received  payment  of  his     **^  mtitfied. 
debt  out  of  the  usual  and  .ordinary  profits  of  the  land,  the  de^ 


(«)  Co.  litt  tl5,  m.  Con.  Dig.  nM 
m^  Kaighf •  esse,  5  Rep.  5S,  b.  pmtlrm 
as  to  eovemiit.    jltdiy  p.  446. 

(S)iW.D3rer,S09,a. 

(e)  Moor,  94»  Webb  v.  Ra«ell,  S 
T.R.40t. 

(40  Co.  Litt.  tlA,  h»  Shop.  Tooch. 
15S.  Con.  Dig.  CoDdHioD,  (O.  f). 
Ao  to  «list  rof  enntt  nm  with  tho  tad, 

(«)  Co.  Utr.  fl5,  b.  Frineei'8  caie, 


S  Rep.  9t,  a.  Bircb  v.  TTright,  1  T. 
R.  S85.  Con.  Dig.  ConlidoB,  (L.  8\ 
(O.  f )•  CMin  M  to  CoYenant,  mde, 
p.45S. 

(/)  Anon.  1  Tent.  41.    Tidd*s  Pr. 
1136,  8th  edit. 

(g)  Lowthsl  T.  Tonkns,  a  En^  Ca» 
Ab.  SSI.    Ppr  Kenyon,  C.  J.    Taylor 
v.Cole,ST.R.S95. 
"*  (A)  Per  GibU,  C.  J.    Rogett  ▼.  Pit. 
«her,  6  Trant.  SOT.  1  Manh.  M3, 8.  C 
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Title. 


Ofptrticaltr 
perioni. 


Heir. 


fendant  or  conusor,  may  enter  or  bring  ejectment,  wifiiottt  a  scire 
facias,  but  when  land  is  extended  on  a  statute  merchant,  statute 
staple,  or  recognisance  in  the  nature  of  a  statute  staple,  the 
conusor  cannot  enter  though  the  conusee  has  recdved  the  whole 
debt,  damages  and  costs,  but  must  sue  out  a  scire/aciasad 
puiandum  et  rehabendam  ierram.  {a) 


Copyholder.  Although  a  copyholder  must  m  general  sue  in  the  lord's  court, 
by  plaint,  yet  his  lessee  has  a  warrantable  estate  by  the  rules  of 
the  common  law,  and  may,  therefore,  maintain  ejectment  in  the 
king's  courts,  (b)  According  to  several  old  cases,  a  copyholder 
could  not  nuuntain  ejectment  on  a  demise  for  more  than  one  year, 
unless  such  demise  were  shewn  to  be  by  hcence  of  the  lord  (e) ; 
but  by  the  modem  practice,  the  common  consent  rule  is  suffi- 
cient eridence  of  the  lease,  (d) 

The  heir  of  a  copyholder  may  maintiun  ejectment  against  a 
stranger  before  admittance  (f) ;  and  he  need  not  tender  himself 
to  be  admitted  at  the  lord's  court,  if  the  steward  has  refused  to 
admit  him.  (/) 

The  grantee  of  the  reversion  of  a  copyhold  from  the  lord,  has 
a  good  and  perfect  title  by  the  grant,  and  may  maintain  eject- 
ment without  admittance,  (g) 

The  title  of  a  surrenderee  is  not  complete  until  admittance, 
and  therefore,  before  that  time,  he  can  neither  enter  nor  main- 
tain ejectment.  (A)  But  after  admission,  his  title  has  relation 
to  the  time  of  the  surrender  against  all  persons  but  the  lord ; 
and,  therefore,. a  surrenderee  may  recover  in  ejectment  figainst 
his  surrenderor,  or  a  stranger,  upon  a  demise  laid  between 
the  time  of  the  surrender  and  admittance,  provided  he  be  ad* 
mitted  before  trial,  (i)  Where  the  devisee  of  a  copyhold  es- 
tate dies  before  admittance,  his  devisee,  though  afterwards 
admitted,  cannot  recover  in  ejectment,  for  the  legal  estate  b  in 


Orantmcf  tht 
lard. 


Swrndtret, 


(«)  S  Sanod.  7t,  v,  note. 

(h)  Coke  Copyh.  s.  51. 

(tf)  Sm  the  caiei  collected  Gilb.  Ten. 
tl4,  S15,snd  Mr,  W«tkh)i'inote,idL 

(d)  Doe  d.  Shore  ▼.  Porter,  S  T. 
R.  17. 

'  (e)  Rnomley  v.  Eves,  1  Leon.  100. 
4  Rep.  f3,b.  Doe  d.  Tarrant  ▼.  Hel- 
Ker,  S  T.  R.  169.  Bop  d.  Jefi^s  v. 
Hidci,SWili.ld. 

(/)  Doe  d.Bon«n  v.  BeUamy,  S  M. 


and  S.  87.  It  it  now  held,  that  a  imii- 
damm  will  tie  to  admit  the  heir.  R.  v. 
Brewers'  Comp.  S  B.  and  C.  t7S. 

(jg)  Doe  d.  Cdth  t.  Loveleta,  S  B.aBd 
A.45S. 

(A)  Co.  Copyh.  8. '  S9.  Beny  v. 
Greene,  Cro.  Elii.  549. 

(0  HoldfiMt  d.  Woollanw  v.  Ciapfawoi, 
tT.SL  600.  Doe  d.  Bcnalnston  ▼. 
HiU,  16  Ewt,  tor. 
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the  heir  of  the  first  testator,  (a)    The  admittance  of  tenant  for        V^^ 


life  is  the  admittance  of  him  in  remainder  (6) ;  and,  therefore,  on    of  particular 
the  death  of  tenant  for  life,  the  remainderman  may  bring  eject-       persona. 
menty  and  lay  the  demise  at  any  time  after  the  death  of  tenant 
for  life. 

Where  the  widow  takes  the  whole  of  the  lands  as  her  free«  widoTr  for  her 
bench,  she  may  enter  immediately  into  them,  and  may  conse-  free-bench. 
qtiently  maintain  ejectment  before  admittance,  for  the  law  casts 
the  possession  on  her,  as  it  does  on  the  heir  in  cases  of  descent. 
But  when  the  widow  takfes  a  portion  only  of  the  lands,  it  should 
seem,  that  the  possession  is  not  cast  upon  her  any  more  than  at 
common  law ;  and,*  consequently,  that  she  will  not  be  warranted 
in  entering  without  assignment*  It  should  seem  also,  that  the 
regular  mode  for  her  to  bbtain  assignment,  is  by  plaint  in  the 
Iord*s  court,  (c) 

As  the  possession  of  one  coparcener,  jointenant,  or  tenant  iii  Coparcener, 
common,  is  the  possession  of  the  other  or  others  (cQ,  an  eject-  J^inteiian^  and 
ment  cannot  be  maintained  by  one  of  them  against  th^  othen   ^°^  "^  ^™' 

^  e>  "»  '  mon. 

unless  an  actual  ouster  has  taken  place,  (e)    The  acts  which 
amount  to  an  actual  ouster  have  been  already  stated.  (/) 

A  corporation,  either  aggregate  or  sole,  may  make  a  lease  to  Corporation. 
try  a  title  in  cgectment.  (g)  Thus  the  king  may  recover  in  this 
action  (A) ;  but  in  cases  within  the  statutes,  8  H.  6,  c.  16,  and  18 
H.  6,  c.  6,  which  prohibit  the  granting  to  farm  of  lands  seised 
into  the  king's  hands,  upon«ihquest  before  escheators,  until  such 
inquest  be  returned  in  the  chancery  or  exchequer,  and  for  a 
month  afterwards,  if  the  king's  title  be  not  found  of  record, 
no  ejectment  will  lie  on  the  demise  of  the  crown  before  office 
found,  (f) 


(«)  Po€  d.VemoD  v.  Verooo,  7  E«st» 

(h)  Annceluie  ▼•  AQoeetiDe,Cro.  Jac» 
51.     1  Watk.  Copyh.  196. 

(<)  «  WaUc.  Copyb.  89, 1,  247.  notes 
10  Gilb.  T«D.  zxv.  p.  S7X  See  How* 
ard  V.  Bartlet,  Hob.  181.  Jorden  t. 
Stoo^y  Hutt.  18.  VaDghan  d.  Alkiat 
V.  Atkim,  5  Barr.  2787.  Cbapmao  ▼. 
Hbarp,  t  Shower,  184.    Kitcii.lOJ,  b. 

(d)  Ante,  p.  503. 


(t)  Awm*  7  Mod.  39.  Johoson  v. 
Allen,  12  Mod.  657.  AtUe,  p.  aof.  The 
defendant  may  ei|ter  into  a  special  rule 
confessing  lease  and  entry  only,  post, 

(/)  Ante,  p.  503. 

(g)  St.  John's  College  ▼.  Norris,  i 
Buls.  119.  1  Anderson,  248.  Dyer, 
86i  a.  margin.    1  Kyd  on  Corp.  187. 

(A)  Lee  v.  Norris,  Cro.  Eliz.  OSU 

(i)  Doe  d.  Ha)'ne  v,  Ktdferne,  12 
East,  96. 


SH 


Ejecimeni* 


Title.  Where  oyerseers  of  the  poor,  who  before  the  statute,  S9  6. 3, 

c.  IS,  were  not  a  corporation  so  as  to  take  lands  in  sucoesnon, 
brought  ejectment  on  their  own  demise  against  a  tenant,  who 
came  in  under  their  predecessors,  and  who  had  done  no  act  to 
recognise  his  holding  under  the  lessors  of  the  plaintiff,  it  was  held 
that  they  were  not  entitled  to  recover,  (a) 


Of  particular 
penoos. 


Devisee  and 
legatee. 


Grantee  of  a 
rent  charge. 


The  devisee  of  a  freehold  interest  has  the  freehold  in  law  cast 
upon  him  immediately  upon  the  death  of  the  devisor,  and  may 
consequently  enter  or  maintain  ejectment  (&),  but  the  legatee  of 
a  term  of  years  must  first  obtain  the  assent  of  the  executor  (c)i 
though  by  such  assent  the  term  is  vested  in  the  legatee  from  the 
death  of  the  testator,  (d)  Avery  small  matter  shall  amount  to  an 
assent  to  a  legacy,  an  assent  being  a  rightful  act.  (e) 

The  grantee  of  a  renUcharge,  with  a  proviso,  that  if  the  lent 
be  in  arrear  he  may  enter,  and  retain  until  satisfied,  may  main- 
tdn  ejectment  on  the  rent  becoming  in  arrear  (/),  but  such  a  ri^t 
of  entry  is  always  construed  strictly,  {g) 


Guardian.  A  guardian  in  socage,  or  testamentary  guardiaui  appointed 

pursuant  to  statute,  12  Car.  3,  c.  24,  s.  8,  may  bring  ejectment 
for  the  lands  in  ward.  (A)  A  guardian  by  nurture  has  only  the 
custody  and  government  of  the  infant's  person  (t),  and  there- 
fore cannot  make  a  lease  of  the  infant's  lands  so  as  to  support  an 
action  of  ejectment.  In  ejectment  by  a  guardian  in  socage  it 
seems  that  the  demise  should  be  laid  at  a  time  when  the  ward 
was  under  the  age  of  fourteen,  (k) 


(«)  Doe  d.  Offiindy  v.  Clarke,  14 
Seat,  468.  See  Doe  d.  ChDrckwardeiu 
end  Oveiaeen  of  Orletoo  ▼•  Herpar,  S 
Dowl.  and  Ryl.  708. 

(b)  Co;  Litt.  Ill,  ft.  t40,  ¥.  Com. 
Dig,  AdminiatntioD,  (C.  5). 

(e)  Co.  litt.  Ill,  ft.  Com.  Dig.  M 
np»  Yoong  v.  Holmes,  l  Str.  70.  l 
Saond.  t79,  d.  (n,)  5tli  edttion. 

(d)  WettwiclL  V.  Wyer,  4  Rep.  ts,  b. 
StandenTt  cese,  5  Rep.  12,  b.  Doe  d« 
Ld.  Say  and  Sole  v.  Ouy,  S  Eftft,  120. 

(e)  Per  Ld.  Cbftucellor  in  Noel  v. 
Robiaton,  1  Vem.  94. 


(/)  JemottT.Cowleyj  t  Semd.  tlf. 
1  Lot.  170,  S.  C.  Gilb»  ReaU,  159. 
See  Feerae,  Coot.  Rem.  5t8. 

(g)  Hftiiell  d«HodioD  v.  Gonthmtte, 
Wines,500.    Co.  litU  iOS,  ft.  Bote  3. 

(h)  Shofdane  t.  Roydler,  Cro.  Jae. 
98.  Wade  t.  Cole,  1  Ld.  Rayn.  ISl. 
Bedell  T.  Constable,  Yaogh.  179.  Roe 
d.  Parry  v.  Hodgson,  %  Wiis.  If9. 

(0  UargfaTe>  vote,  Co.  Litt.  88,  bf. 

(k)  Liu.  s.  Its.  Doe  d.  Rigge  ▼. 
Bell,  5  T.  R.  471.  S  PUlk  End.  tSO, 
6th  edit. 


Efecimeni. 


515" 


An  infknt  may  mftke  a  lease  to  try  his  title  in  ejectment  (a) 

The  committee  of  a  lunatic  is  only  a  bailifi;  and  has  no  interest 
in  the  land;  an  ejectment  therefore  for  such  lands  must  be 
brought  on  the  demise  of  the  lunatic  himself,  (b) 


Title. 


Of  particular 
peraoDB. 


Lunatic. 


On  the  ceasing  of  the  relation  of  landlord  and  tenant,  the  Landlord 
former  may  maintain  an  ejectment  for  the  recovery  of  the  premi- 
ses demised.  An  ejectment  may  therefore  be  brought,  l.On' 
die  expiraium  of  the  tenancy  either  by  effluxion  of  time,  or  the- 
happening  of  a  particular  event.  2.  On  the  determination  of  the 
tenancy  by  notice  to  quit ;  and  thirdly,  on  the  ceasing  of  the  te- 
nancy by  forfeiture. 

1.  The  expiration  of  the  tenancy  by  effluxion  of  time,*  or  the 
happening  of  a  particular  event  (c),  will  depend  on  the  stipula- 
tions of  the  lease. 

2,  With  regard  to  an  ejectment,  brought  on  the  determination 
of  ^e  tenancy  by  a  notice  to  quit,  it  is  necessary  to  inquire :  1st. 
In  what  cases  an  express  or  implied  tenancy  is  created,  so*  as  to 
require  a  notice  to  quit.  ^d.  At  what  time  the  notice  must  be 
given.  3rd.  By  whom.  4th.  To  whom.  5th.  Its  form.  6th.  The 
service ;  and  7th.  The  waiver  of  notice. 

Where  a  lease  is  made  for  a  definite  term,  the  tenancy  will  i.  in  what 
expire  with  the  term,  and  no  notice  to  quit  is  necessary,  (d)    But  &otice  to  quit  is 
in  the  case  of  a  tenancy  firom  year  to  year,  the  relation  of  land-  aeceasary. 
lord  and  tenant  must  be  determined  by  a  notice  to  quit,  (e) 

A  demise,  **  not  for  one  year  only,  but  from  year  to  year,"  has 
been  held  to  constitute  a  tenancy  for  two  years  at  least,  not  de-^ 
terminable  by  a  notice  to  quit  at  the  expiration  of.  the  first 
year  (/);  and  so  a  demise  ^*  for  a  year,  and  afterwards  from  year 
to  year,"  is  a  demise  for  two  years  (g\  but  where  the  demise  was 
**  for  twelve  months  certain,  and  six  months  notice  afterwards," 
Lord  EUenborough  held  that  the  tenant  was  at  liberty  to  quit 


cases 


(c)  Zoodi  T.  Panons,  S  Burr.  1794, 
J606.  Maddon  d.  Baker  v.  Wiuta,  ft 
T.  R.  139. 

(fr)  Dniry  v.  Fitcb,  Hott.  16.  Cock^s 
V.  DanoDt  Hob.  215.  Knipe  ▼.  P)U- 
HMr,  t  WiU.  130.  See  43  G.  5,  c.  75« 
ae  to  leaset  by  tbe  comniUee. 

(f  )  See  Doe  d«  Waithman  v.  Milet, 
1  Stalk.  N.  P.  C.  181.    4  Campb.  N. 

2l 


P.  C  373,  8.  C. 

(d)  Cobb.  V,  Stokes,  8  East,  358. 

(e)  Laytoo  v.  Field,  3  Salk.  2i2. 
Right  d.  Flower  v.  Darby,  1 T.  R.  159, 
163. 

(/;  Denn  d.  Jacklia  v.  Cartwright, 
4  East,  31. 
(g)  Birch  ▼.  Wrigbr,  1  T.  R.  S60. 


2 


Of  particular 
persons. 


*16  Bjedm^t: 

Title.        at  the  end  of  twelve  months,  giving  six  months  previous  no- 
tice, (a) 

Where  the  lease  is  to  hold  for  three,  six,  or  lune  years, 
generally,  without  any  stipulation  as  to-  the  manner  in  which, ' 
Landlord,      ^^  ^^^       j^  j^    whom  the  tenancy  may  be  determined  at  the 

Notice  to  quit,         i     /•    t_       !_•    i  •     i  i 

where  necessary.  ^^^  ^*  ^"®  third  or  Sixth  year,  the  tenancy  is  only  determinable 
at  those  two  periods,  at  the  option  of  the  lessee.  (6) 
.  The  necessity  and  effect  of  a  notice  to  quit  frequently  depend 
upon  tl^e  construction  of  instruments  which  bear  the  form  of 
agreements  for  a  lease,  but  which  in  fact  operate  as  leases.  It 
will  therefore  be  necessary  to  state  the  decisions  upon  this  sub- 
ject, which,  it  has  been  observed,  run  upon  very  nice  distinc- 
tions. The  cases  in  which  the  instrument  has  been  considered 
a  lease  will  be  first  stated ;  and  afterwards  those  in  which  it  has 
been  held  to  be  merely  an  agreement  for  a  lease. 

In  an  anonymous  case  in  Moor  (e),  it  was  held,  that  if  a  man 
iMtruments       ^^^^  tt  j  ^yj  ^y^^^  y^^  gjj^H  j^^^^  ^  i^^^  f^^  twenty-onc  years  in 

.  my  land,  paying  10^.  yearly  rent ;  make  a  lease  in  writing,  and  I 

will  seal  it,"  this  is  a  perfect  lease  by  the  words. 

In  Harrington  v.  Wise  (d),  the  instrumei\t  was  in  the  follow- 
ing words : . "  It  is  covenanted  and  agreed  between  the  parties, 
that  J.  H.  doth  let  the  said  lands  for  and  during  five  years,  to 
begin  at  the  feast  of  St.  Michael  next  following,  provided  that 
tlie  said  W.  shall  pay  to  the  said  J.  H.  annually,  during  the  term 
at,  &c.,  120/.  Also,  the  said  parties  do  covenant,  that  a  lease 
shall  be  made  and  sealed,  according  to  the  effect  of  these  articles, 
before  the  feast  of  All  Saints,  next  ensumg.*'  These  words  ircre 
held  to  make  a  good  lease. 

tn  Tisdale  v.  Sir  William  Essex  (e),  a  covenant,  that  T.  shoiJd 
have,  occupy,  and  enjoy  certain  lands,  for  seven  years,  from  a 
future  day,  and  that  the  covenantor  would  mdce  him  as  good 
and  perfect  a  demise  of  the  premises,  or  security  for  the  qmet 
enjoying  of  it,  as  his  counsel  should  think  fit,  was  adjudged  to 
operfite  as  a  lease  of  the  land. 

(a)  Thompson  v.  Maberley,  ^  Campb.  1  Stark.  N.  P.  C.  39. 

N.  V.  C.  573.    Whether  the  nature  of  (c)  Awm.  Moor,  8,  dtcd  in  MriaonH 

«t)ie  ground,  or  the  course  of  husbandry,  case,  Cro.  &Iis.  33.' 

can  be  lield  to  regulate  the  duration  of  (d)  Cro.  Eliz.  486.    1  RoL  Ab.  ^h 

a  tenancy,  fbc  2  Wm.  BL  1171.  1.  46.    Noy,  57,  S.  C. 

{b)  Daiin  T.  Spurrier,  3  Bos.  and  («)  Hob.  34;  and  see  Drake  ▼.  Mon- 

Put.  399, 442.    Doe  d.  Webb  v.  Dhton,  day,  Sir  W.  Jones,  «31.    Cro.  C»r.  Vn, 

9  East,  15  }  and  see  Colton  v.  Lingham,  S.  C.    5  T.  R.  167. 


Efectmeni.  5n 

In  Baxter  d.  Abrahall  v.  Browne  (a),  J.  A.  and  P.  L.  entered        Title. 
into  an  agreement,  "  with  all  convenient  speed,  to- grant  a  lease    "!      TT* 
to  B.  of,  and  they  did  thereby  set  and  let  to  him,  all  that,  &c."       persons. 

To  hold  for  twenty-one  years  from  Candlemas  thien  next,  at         

the  rent  of  290L  per  annum,  payable  half  yearly  to  the  lessors.  °'  '. 

Provided  that  the  said  lease  shall  be  void  on  nonpayment  of  rent,  v^here necessary. 
alienation,  &c. ;  and  that  such  lease  shall  contain  usual  covenants 
on  the  part  of  the  lessors  and  lessee,  and  certain  special  ones 
tberem  mentioned,  in  one  of  which  the  words  this  demiseoccur. 
This  was  held  to  be  clearly  a  good  lease  in  priBsenti, 

In  Weakly  d.  Yea  v.  Bucknell  (6),  A.  by  an  agreement  in 
writing,  articled  with  B.  to  grant  a  lease  to  him  for  twenty-one 
years  from  Lady-day,  1758,  at  the  yearly  rent  of  220/.  No  lease 
was  ever  tendered  or  demanded.  Lord  Mansfield  held  the  pro- 
duction of  this  instrument  a  sufficient  defence  in  ejectment,  not* 
withstanding  a  notice  to  quit  expiring  before  the  end  of  the 
twenty-one  years. 

In  the  ease  of  Barry  v.  Nugent  (c),  the  instrument  ran  in  the 
foDowing  form  :  *'  Be  it  remenbered,  that  J.  B.  hath  let,  and  by 
these  presents,  doth  demise,  &c.,  unto  R.  T.  &c.,  for  twenty-one 
years,  to  commence  the  5th  May,  or  1st  November,  whichever 
first  happens  after  the  said  J.  B.  recovers  the  said  lands  from 
M.  O.  The  said  R.  T.  covenanting  and  agreeing  on  the  forego- 
ing conditions,  to  pay  to  J.  B.  100/.  yearly,  and  every  year 
during  the  said  term,  &c.,  leases  with  power  of  distress,  and 
clauses  for  re-entering,  and  all  other  clauses  usual  between  land- 
lord and  tenant,  to  be  drawn  and  signed  at  the  request  of  either 
party,  as  soon  as  J.  B.  recovers  the  said  lands  from  M.  O.  Sec." 
The  court  was  clearly  of  opinion,  that  these  articles  operated  as 
a  present  demise. 

In  Poole  V.  Bentley  (df),  a  memorandum  was  produced  in  the 
foflowing  words :  ''  Memorandum  of  an  agreement  this  12th 
June^  1806,  between  J.  P.  and  P.  B.  The  said  J:  P,  hereby 
agrees  to  let  to  the  said  P.  B.,  and  the  said  P.  B.  agi-ees  to  take 
of  the  said  J.  P.  all  that  piece  of  land,  &c.,  for  the  term  of 
dxtyH>ne  years  from  Lady-day  next,  at  the  yearly  rent  of  120/. 
firee  and  clear  of  all  taxes,.  &c.,  the  said  rent  to  be  paid  quarterly, 
die  first  quarter's  rent  within,  fifteen  days  after  Michaelmas, 

(a)  t  W.  Bl.  973.  this  case,  in  15  East,  246.    5  T.  R.  ]  67. 

(6)  Cowp.  473.                                 ^  {d)  IS  East,  168.  See  observations  on 

(«)  Error  Irom  K.  B.  in  Ireland,  cit-  this  case  in  13  East,  if. 
ed  5  T.  R.  16S.    See  obserfations  on 


518  Ejectment. 

Title.  1807«    And  that  for,  and  in  consideration  of  a  leaae  to  he  granted 

r:      TT"  by  the  said  J.  P.  for  the  said  term  of  yqars,  the  said  P.  B.  agrees, 

pji^Qg,  within  the  space  of  four  years  from  the  date  hereof,  to  expend 

and  lay  out  in  five  or  more  houses,  of  a  third  rate,  or  class  of 

Landlord,  building,  2,000/.,  and  the  said  J.  P.  agrees  to  grant  a  lease  or 

Notice  to  quit,  -  I    i  . ,    i      *  .        ^  ^t_  -j  /• 

wherenecessary.  ^^^^^  <>f  uie  said  land  or  premises,  as  soon  as  the  said  nve 

houses  are  covered  in,  and  the  said  P.  B.  agrees  to  take  such 
lease  or  leases,  and  to  execute  a  counterpart  or  counterparts 
thereof.  This  agreement  to  be  considered  binding  until  one 
fully  prepared  can  be  produced."  This  instrument  was  held  to 
be  a  lease. 

In  Doe  d.  Walker  v.  Groves  (a),  the  instrument  ran  in  these 
words:  '*  Agreement  made  this  7th  day  of  March,  1798,  between 
T.  Wa.lker  of  the  one  part,  and  E.  Groves  of  the  other.  The 
said  T.  Walker  doth  hereby  agree  to  let,  and  also  upon  demand, 
to  execute  unto  the  said  E.  Groves,  a  lease  of  the  farm-house, 
farm-stead,  and  farm,  situate,  &c.,  as  the  same  is  now  in  the  oc- 
cupation of  the  said  T.  Walker.  And  the  said  £•  Groves  doth 
hereby  agree  to  take,  and  upon  demand  to  execute^  a  coun- 
terpart of  a  lease  of  the  said  farm,  to  hold  the  same  from,  the 
5th  of  April,  1798,  for  the  term  of  fifteen  years,  under  the  yearly 
rent  of  147/.  to  be  paid  half  yearly  on  the  5th  of  April  and  lOih 
of  October,  which  said  lease  is  to  contain'the  usual  coveomtB, 
and  an  agreement  for  re-entry  in  case  of  non-payment  of  the 
rent,  or  non-performance  of  covenants,  and  also  the  further  co- 
venants, &c«  That  this  agreement  shall  be  binding  until  the 
said  lease  is  made  and  executed;  and  lastly,  that* the  saidT. 
Walker  shall  this  present  season  properly  cultivate,  and  at  his 
.  own  expense,  sow  down  ten  acres  of  tillage  land,  with  not  less 
than  ten  quarters  of  hay  seeds,  and  ten  stone,  of  small  seeds.** 
It  was  held,  that  this  instrument  amounted  to  a  lease, 
in^tnimento  ^°  ^^^  ^^^'x  ^^^®  ^^  Sturgeon  V.  Painter  (i),  certain  articlea 

held  to  be  were  drawn  up  between  A*  and  S,  via.  **  TmprimUf  A.  doth  de- 
agreemento  for  mise  her  close  to  S.  to  have  it  for  forty  years,  and  a  rent  reserved 
leasei.  with  a  clause  of  distress,  &c.    In  witness,  ^c.**    And  a  memo- 

randum was  afterwards  written  on  the  same  paper,  "  that  these 
articles  are  to  be  ordered  of  counsel  by  both  parties  according 
to  the  due  form  of  law.**  It  was  ruled,  that  these  articles  were 
not  a  sufficient  lease. 

•  (€)  IS  Ettt,  «44.  tiUe  T.  Way,  1  T.  B.  73^. 

(6)  Noy,  ifSi  recognised  in  Good- 
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Of  particvlar 
penong. 


In  another  early  case>  Burghes  ▼.  Bowman  (a),  the  agreement       Title. 
was  to  take  a  house  for  the  yearly  rent  of  602.  and  the  lessor  to 
repair.    A  lease  to  be  drawn  by  St.  Thomas's  day,  and  the  lease 
then  to  begin.    This  was  held  to  be  an  agreement  and  not  a 

lease.  Landlord. 

In  Groodtitle  d.  Estwick  v.  Way  (6),  the  portion  of  the  ii\stru-  ^^  ^^  '^ 
ment  which  related  to  the  demise,  ran  in  the  following  terms : 
'"  And  further,  the  said  Earl  of  Abingdon  doth  hereby  agree  to 
let,  and  the  said  Richard  Way  agrees  to  rent,  and  take  for  the 
term  of  seven,  fourteen,  or  twenty-one  years,  in  case  the  said  ead 
shall  so  long  live,  at  and  for  the  rent  of  1,400/.  a  year,  to  be  paid 
half  yearly,  (the  said  earl  to  pay  and  allow  all  manner  of  tithes, 
&c.)  all  his  estate,  &c.,  at  Rycot.  It  is  agreed,  that  the  said  - 
Richard  Way  shall  enter  upon  all  the  said  premises  immediately, 
but  not  commence  payment  of  rent  until  Lady-day  next.  It  is 
further  agreed,  that  leases  with  the  usual  covenants  shall  be  made 
and  executed  by  the  parties  on  or  before  Michaelmas  next.*'  The 
court  were  of  opinion,  that  this  was  not  a  lease. 

In  the  case  of  Doe  d.  Coore  v,  Clare  (e),  the  agre^nent  was 
writt^i  upon  paper,  stamped  with  an  agreement  stamp,  and  ran 
as  follows :  "  Be  it  remembered,  that  it  is  agreed,  this  4th  of 
October,  1786,  between  Thomas  Tidd  of  the  one  part,  and 
Thomas  Clare  of,  &c.  of  the  other  part ;  whereas  Mary  Stat- 
ham,  widow,  is  seised  of,  or  well  entitled  unto,  &c.  (and  describ- 
ing the  premises,  which  were  copyhold,)  for  her  Ufe,  and  the 
said  T.  T.  hath  agreed  with  the  said  T.  C,  that  in  case  he 
shall  be  seised  of,  or  entitled  unto  the  said  messuage,  &c.  on 
the  death  of  the  said  M.  S.  he  will,  immediately  on  the  death 
of  die  said  M.  S.  demise  and  let  the  same  to  the  said  T«  C.  on 
the  terms  and  conditions  hereinafter  mentioned ;  now,  therefore, 
the  said  T.  T.  doth  hereby  agree  to  demise  and  let  unto  the  said 
T.  C.  all,  &c.  and  all  such  copyhold  premises  as  he  shall  or  may 
be  entided  to  on  die  death  of  the  said  M.  S.  to  hold,  &c.  to  the 
said  T.  C.  &c.  from  and  immediately  after  the  death  of  the  said 
M.  S.,  for  the  full  and  whole  term  of  twenty-one  years  from 
dience  next  ensuing,  and  friUy  to  be  complete  and  ended,  at  and 
under  the  yearly  rent  of  12L  I2s.  clear  of  all  taxes,  (except  the 

(«)  3  Keble,  6S.  where  Lord  Keoyon  nys,  he  wished  ai 

{k)  1  T.  R.  735.  See  Colley  v.  Stree-  fkr  as  he  conld  to  consider  this  a  lease ; 

too,  3  D.  and  R.  5f 8.  bnt  the  court  theoght  otherwise. 
(«)  S  T.  R.  739.  See  5  T.  R.  1€7, 


SSO  jE^ecim&nt. 

Title.  land-taxy)  payable  quarterly;  th^  first  payment  to  be  made  on 

!|J~~T"  the  first  quarter  day  next  after  the  death  of  the  said  Mary 

persons.  Statham."    An  agreement  followed  as  to  payment  of  the  rent, 

repairing. the  premises,  and  delivering  them  up. at  the  end  of 

Landlord,  ^j^^  ^^^^    u  ^nd  the  said  T.  Tidd  doth  hweby  promise  and 

,  ^^  '  SLsree  to,  and  with  the  said  T.  Clare,  his  executors,  &c.,  that  he 

where  nccessaiy.    ,  Vr»   in  .         >         > 

the  said  T.  Tidd,  on  the  death  of  the  said  Mary  Statham,  and 
on  his  becoming  entitled  to  the  said  premises,  shall  and  will  pn>> 
cure  a  licence  to  let  the  said  premises ;  and  that  the  said  T. 
Clare,  his  executors,  &c.  shall  peaceably  and  quietly  hare,  hold, 
occupy,  and  enjoy  the  same  for  the  said  term  of  twenty-one 
years,  without  any  interruption,  &c»  of  or  by  the  said  T.  Tidd, 
or  any  person  or  persons  claiming,  or  to  claim  the  said  premises, 
by,  from,  or  under  him."  The  Court  of  King's  Bench  was 
unanimously  of  opinion,  that  this  was  an  executory  agreement 
only,  and  not  a  lease. 

In  Doe  d.  Jackson  v.  Ashbumer  (a),  the  articles  were  as  fol- 
lows :  "  Articles,  of  agreement  between  T.  S.  and  D.  J.  Altered 
into  in  regard  to  his  fulling-mills,  &c.  That  the  said  mills,  &c. 
he  shall  enjoy,  and  I  engage  to  give  him  a  lease  for  the  term  of 
thirty-one  years,  from  Whitsuntide,  1784,  at  the  rent,  &c.  And 
that  I  will  purchase  one  yard  in  breadth,  to  be  laid  to  the  race 
from  the  High  Clews,  the  length  of  Charles  Close ;  and  if  it  be 
bought,  and  the  purchase  is  more  than  £00/.  per  acre,  he  the 
said  D.  J.  to  pay  more  than  it  costs  beyond  that  rate."  Some 
stipulations  followed  respecting  altering  part  of  the  premises. 
The  court  was  of  opinion,  that  these  articles  did  not  operate  as 
a  present  demise. 

In  Morgan  d.  Dowding  v.  Bissel(&),  the  contents  of  the 
instrument  were  in  substance  as  follows :  "  Mr.  D.  agrees  to  let 
to  Mr.  B.  all  that  farm,  &c«  (except,  &c.)  to  hold  from  the  29th 
of  September  last,  for  the  term  of  twenty-one  years,  determinable, 
&c.,  at  the  rent,  &c.,  and  at  and  luider  all  other  usual  and  cus- 
tomary covenants  and  agreements,  as  between  landlords  and  ten- 
ants, where  the  premises  are  situate."  Then  followed  various 
stipulations  as  to  cultivation  and  repairs,  and  "  to  allow  a  pro- 
portionate part  of  the^  rent  for  the  three  pieces  of  land  above 
excepted."  The  Court  of  Common  Pleas  held  this  to  be  only 
an  executory  agreement  for  a  lease. 

(a)  5  T.  R.  163.    See  15  East,  247.        <6)  3  Tannt.  65.    See  5  B.  and  A. 

3S6. 
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■    In  l)oe  d.  Bromfield  v.  Smith  (o),  the  agreement  rain  in  these        '^'*^^' 
words :    "  Agreed  this  day  to  let  Mr.  S.  my  house,  situate^  &c.,    of  pa^icuUr 
al  the  yearly  rent  of,  ftc*,  hie  payii^  the  taxes.    The  above      penonsv 

agreement  to  continue  daring  my  life,  supposing  it  to  be  occu-        

pied  by  himself,  or  a  tenant  agreeable  to  me.    A  clause  to  be     ^f"*"®"^^ 
added  in  the  lease  to  give  my  son  a  power  to  take  the  house  for 
himself  if  he  chooses,  when  he  comes  of  age."    Lord  Eilenbo- 
rough  hield  this  to  be  merely  an  agreement  for  a  lease ;  and  the 
Court  of  King's  Bench  confirmed  his  opinion. 

In  Hegan  v.  Johnson  (&),  R.  agreed,  **  that  he  would  by  in- 
denture demise  to  the  plaintiff  the  house  then  in  his  occupation, 
for  the  term  of  fourteen  years,  from  tfaeSSth  day  of  December 
then  last  past,  (determinable  as  thereinafter  mentioned,)  at  the 
yearly  rent^  &C.,  payable,  &c. ;  but  if  the  plaintiff  should  pay  to 
Ross  the  sum  of  40/.  before  the  expiration  of  the  first  quarter, 
the  rent  should  be  reduced,  &c."  This  instrument  was  held 
only  to  be  an  agreement  for  a  lease. 

In  Tempest  v.  Rawling  (c),  the  instrument  was  entitled,  "  Con- 
ditions of  ktting  the  four  farms  after  mentioned,  &c.  The  term 
to  be  from  year  to  year.  The  lands  to  be  entered  upon  (he  3rd 
February,  1808,  and  the  housing  on  the  ISth  May.  Six  months 
notice  to  quit  to  be  ^ven.  (Then  followed  certain  regulations 
to  be  observed  by  the  tenant.)  A  lease  to  be  made  upoa  these 
conditions  with  all  usual  covenants.  **  At  the  foot  of  the  paper 
was  written,  "  I  agree  to  take  lot  one,  (part  of  the  prenuses)  at 
the  rent  of,  &c.,  subject  to  the  covenants."  This  was  held  to 
be  nothing  more  than  an  agreement  for  a  lease  to  be  made 
herei^r. 

In  one  of  the  latest  cases  on  this  subject,  Dunk  v.  Hunter  (d), 
the  agreement  was  as  follows :  **  Afemorandum  of  an  agreement 
between  A.  H.  and  D.  D.  A.  H.  agrees  to  let  on  lease,  with 
purchasing  clause  for  the  term  of  twenty-one  years,  all  that 
house,  &c.,  entering  on  the  said  premises  by  D.D.  any  time  on 
or  before  the  11th  Felnruary,  182D,  at  the  net  clear  rent  of,  &c., ' 
and  to  keep  all  premises  in  as  good  repair,  &c.,  paying  on  entry 
50/.  The  term  for  seven,  fourteen,  or  twenty-one  years,  which 
term  D.D.  is  to  give  one  clear  year's  notice  before  the  expira- 

(«)  6  EMt,.5t9.  (d)  5  Bwn.  and  Aid.  AM;,  and  tee  alio 

lb)  t  Taant.  148.  Colley  v.  Stieeton,  ai  reported  in  S  D. 

(e)  13  £we,  16.  9nd  R.  5St|  MS. 
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Title.        tion  of  either  of  the  above  terms  of  years,  if  he  intends  to  leave ; 

Of  particular   ^  purchases  before  the  expiration  of  the  above  termby  D. D. 

penons.      he  is  to  pay  on  purchase  1,000  guineas."    It  was  held,  that 

this  instrument  only  amounted  to  an  agreement  for  a  firtuie 

lease. 

The  leading  principle  which  governs  the  construction  of  these 
cases,  is  the  intention  of  the  parties,  as  it  is  to  be  collected  firom 
the  whole  of  the  agreement  (a) ;  but,  in  the  application  of  this 
rule  great  difficulty  occurs.  In  some  instances,  the  courts  ap- 
pear to  have  resorted  to  collateral  circumstances  in  order  to  dis- 
cover the  intention  of  the  parties.  Thus  it  is  said  by  Ashin;^ 
J.,  that  ^'  where  the  words  are  de  presenti,  **  I  demise,"  amd  tie 
party  is  immediately  put  into  possession,  the  landlord  shall  not 
afterwards  turn  him  out  of  possession,  and  say,  that  it  was  not 
a  present  demise,  for  the  permitting  the  party  to  enter  is  strong 
evidence  to  shew  that  the  landlord  intended  to  giee  a  present 
interest,**  (b)  And  in  Baxter  v,  Browne  (c),  the  circumstances 
of  the  umnterrupted  possession  of  the  party,  and  the  receipt  of 
rent,  were  taken  into  the  consideration  of  the  court.  It  should 
seem,  however,  that  any  collateral  circumstances  occuzring  sub* 
sequently  to  the  making  of  the  instrument  cannot  properly  be 
allowed  to  have  any  weight  in  the  construction  of  such  instra- 
ment.  {d) 

The  expressions  and  circumstances  which  indicate  an  inten- 
tion that  the  ini^trument  shall  operate  as  a  lease,  appear  to  be : 
I.  Words  of  present  demise,  as  '^  I  demise,"  or  future  words, 
conferring  a  right  of  enjoyment,  as  "  that  the  party  shall  ]aold 
and  enjoy"  {e) ;  and  the  mere  stipulation,  that  a  lease  shall  at 
a  future  time  be  executed,  will  not,  as  it  seems,  alter  the  efiect 
of  such  words.  (/)  The  stipulation  with  regard  to  a  future 
lease  is  in  such  case  considered  in  the  light  of  a  covenant  for 


(a)  Doe  T.  Asbbarner,  5  T.  R.  167, 
t,  9.  Ooodtitle  ?.  Way,  1  T.  R.  737. 
Poole  V.  beDtley,  IS  East,  170.  Mor- 
San  T.  Biise],  9  Tannt.  7S.  Doe  v. 
Smith,  6  East,  53  J. 

(b)  Doe  V.  Ashbarner,  5  T.  R.  168. 

(c)  S  Wb.  B1.  979}  and  see  5  B.  and 
A.SS5. 

(d)  See  the  obseivations  ^f  Sir  W. 
D.  EVans,  Chamb.  Land],  and  Ten.  973; 
see  also  what  is  said  by  the  court  in 


Morgan  t.  Bissel,3  Tknnt.  71,  as  to  the 
argnment  raised  ftom  the  affizins  an 
agreement  stamp  to  the  instramtnt; 
and  see  wdg^  p.  414. 

(e)  Harrington  T.Wise,  Cio.  ESk.  4t6; 
oirfv,  p.  516.  Baxter  t.  Browne,  9  W. 
Bl.  979 ;  miie,  p.  517.  Po<de  v.  BeBHey, 
19  East,  16S;  cafe,  p.  517.  Barry  ▼• 
Nugent,  5  T.  R.  165 ;  enlr,  p.  517. 
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.iiirtlier  or  more  formal  assurance,  (a)  But  where,  on  the  face 
of  the  instrumenty  it  is  evident,  that  a  future  lease  Ls  contem- 
platedy  (although  it  be  not  expressly  protdded  for,)  and,  at  the 

same  time,  yarious  terms  of  the  tenancy  remain  to  be  ascertained        

by  such  lease,  then,  although  there  are  words  of  present  demise,  ^  ^  to  uit 
the  instrument  will  only  operate  as  an  agreement.  (6)  2.  Where  ^heienecesBary. 
it  is  stipulated,  that  the  lessee  shall  do  some  act  upon  the  pre- 
mises before  the  execution  of  a  formal  lease,  such  stipulation  is 
eyidenoe  of  an  intention  to  make  a  present  demise,  (e)  3.  A 
stipulation,  that  the  agreement  shall  be  considered  binding  until 
one  fiilly  prepared  can  be  produced,  is  evidence  of  the  same 
intent,  (d) 

On  the  other  hand,  there  are  various  expressions  and  circum- 
stances which  have  been  held  to  manifest  an  intention,  that  the 
instrument  shall  enure  as  an  agreement  merely.  L  If  a  forfeit* 
uie  would  be  incurred  by  holding  the  instrument  to  be  a  lease, 
it  should  be  presumed,  that  the  intention  of  the  parties  wad  to 
.make  an  agreement  for  a  lease  only,  (e)  S.  Any  words  which  shew, 
that  a  future  act  is  to  be  done  before  the  relation  of  landlord  and 
tenant  commences,  as  the  purchase  and  addition  of  another 
piece  of  land  to  the  premises,  will  be  proof  that  the  instrument 
was  not  intended  to  operate  as  a  lease.  (/)  3#  When  a  stipula- 
tion is  contained  in  the  instrument,  importing  that  something  ul- 
terior the  agreement  is  to  be  done  by  way  of  a  regular  lease, 
this  is  evidence  of  the  agreement  being  merely  executory,  (g) 

What  was  formerly  considered  to  be  a  tenancy  at  will,  has  Tenancy  at  ^l 
been  in  modem  times  construed  to  be  a  tenancy  from  year  to  and  cases  of 
year  (A),  unless  the  circumstances  of  the  case  clearly  render  such  ^f''^  pc»ea- 
a  construction  impossible,  or  unless  the  tenancy  at  will  be  creat-  "^^^ 
ed  by  the  express  agreement  of  the  parties.    No  tenancy  from 
year  to  year,  therefore,  is  created  where  A%  lets  a  shed  to  B.  for 
so  long  as  both  parties  shall  like,  on  an  agreement  that  B.  shall 


(€)  Gro.  Elii.  486.  2  W.  Bl.  974.  5 
T.R.166.  15  East,  246  $  but  it  is  dif- 
ficBlt  to  reconcile  StQifeon  and  Pftin^ 
tar,  Noy,  its,  GoodtiUe  and  Way,  t  T. 
R.  t37f  and  the  observations  of  the 
jvdgeaia  CoUey  t.  Streeton,  S  D.  and 
SL  H8f  with  this  position. 

(p)  Morgws  T.  Bissel,  S  Tanot  79 ; 
mmtif  p.  5S0. 

(c)  Poole  T.  Bentley,  IS  East,  168; 
0l#,  p.  517,  13  East,  19. 

(i)  /Ud.  Doe  ▼•  OroTes,  15  East, 


S44 ;  en/e,  p.  518, 5  B.  and  A.  325. 

(c)  Doe  V.  Glare,  S  T.  R.  739.  'AnU, 
p.  519. 

(/}  Doe  T.  Asbbamer,  5  T.  R.  163. 
Antt,  p.  5S0.  15  East,  247.  See  Ha- 
merton  t.  Stead,  3  B.  and  C.  481. 

(g)  Doe  T.  Smith,  6  East,  530.  Anii, 
p.  521. 

(&)  Timmins  t.  Rowlison,  3  Borr. 
1609.  Right  d.  Flower  v.  Darby,  1 T. 
R.  159.  Doe  d.  Shore  v.  Porter,  3  T. 
R.  10.    Gkyton  v.  Bfad^ey,  8  T.  R.  3. 
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Title.        convert  it  into  a  stable,  and  A.  have  all  the  dung  for  a  ccmd- 
_-       .   ,      pensation;  there  being  no  reservation  referable  to  any  aliquot 

Of  particular    *  •  \      -nn  i        «  i       • 

persona.       P^  ^^  *  jtBX.  (o)    Where  a  party  has  been  let  mto  posses- 

sion,  pending  a  treaty  for  a  purchase  or  a  lease  {J}\  or  under 

^f"**^"^'.  a  void  or  imperfect  lease,  or  conveyance  (c),  or  where,  having 
o  ce  qui ,  j^^^  tentat  for  a  term  which  has  expired,  he  continues  in  pos- 
session,  negociating  for  a  new  oneCcO'  ^^  these  and  the  like 
cases,  where  a  party  comes  lawfully  into  possession  he  is  rither 
A  tenant  at  will,  or  at  all  events  is  in  lawful  possession  and  cannot 
be  ejected,  until  such  lawful  possession  is  determined,  either  by 
demand  of  possession,  breaking  off  the  treaty,  or  otherwise,  {e) 
But  where  the  vendor  of  a  term  before  the  whole  purchase 
money  was  paid,  agreed  with  the  vendee  that  he  should  have 
possession  of  the  premises  till  a  given  day,  paying  the  reserved 
rent  in  the  meantime;  and  that  in  case  he  did  not  pay  the  residue 
of  the  purchase  money  on  that  day,  he  should  forfeit  the  portion 
hie  Jiad  already  paid,  and  not  be  entitled  to  an  assignment  of  the 
lease.  Lord  EUenborough,  C.  J.  held  that  this  agreement  opera- 
ted like  a  clause  of  re-entry  on  a  breach -of  covenant  in  a  lease, 
and  that  the  residue  of  the  purchase  money  not  being  paid  upon 
the  appointed]day,  the  vendee's  interest  thereupon  ceased,  aiid  he 
might  be  ejected  without  any  notice  to  quit.  (/)  So  where  a  man 
got  into  possession  of  a  house  without  the  privity  of  the  landlord, 
and  the  parties  afterwards  entered  into  a  negociation  for  a  lease, 
but.dilsagreed  about  the  value  of  the  fixtures;  in  an  ejectment 
.  brought  by  the  landlord.  Lord  Ellenborough  was  of  opinion  that 
if  this  was  a  tenancy  of  any  sort,  it  was  a  tenancy  at  sufferance, 
and  a  notice  to  quit  was  unnecessary,  {g) 

(a)RicbardsoDT.LB]igridge,4Taaot«  («)  Right  d.  Lewis  v.  Beard,  1^ 

l28.  Eaar,  210.    Denn  d.  Brone  v.  Riwiias, 

(6)  OoodiiUe  d.  Callaway  t.  Herbert,  lo  East,  S61.    Doe  d.  Hollingsworth  t. 

liT.  R.  680.    Dask  ?.  Hunter,  ft  B.  Stennett,  t  Esp.  N.  P.  C.  7lf .    Good* 

and  A.  32t.    Doe  d.  Newby  t.  Jack-  title  d.  Gallaway  t.  Herbert,  4T.R. 

son,  i  B.  and  C.  448.    *'  Where  par-  680.     Doe  d.  Newby  v.  Jackson,  I 

ties  enter  under  a  mere  agreemeot  for  Bam.  and  Ores.  448.    See  also  Whke- 

a  future  lease,  they  are  tenants  at  will,  acre  d.  Boult  t.  Symonds,  10  East,  13, 

and  if  rent  is  paid  under  the  agreement  and  Doe  d.  Biggs  v.  White,  t  D.  and 

they    become  tenants  from   year  to  R.716. 

year."    Per  Uttledale,  J.  Hammerton  (/)  Doe d.  L^eson  v.  Sayer, SCamp. 

V.  Stead,  3  B.  and  C.  483.  N.  P.  C.  8. 

(c)  litt.  sec.  70.  Corbet  ▼.  Stone,  (f )  Doe  d.  Knight  y.  Quigley,  9 
Sir  T.  Raym.  147.  Doe  d.  Warren  t,  Campb.  N.  P.  C  505.  And  see  Doe 
Feamside,  1  Wils.  176.  i*  Moore  t^  Lawder,  %  Stark.  N.  P.  C 

(d)  Doe  d.  Hollingsworth  T.Stennett,  308. 
2  Esp.  N.  P.  C.  717. 
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'  A  schoolmaster  having  a  freehold  interest  In  his  office  camiot^ 
be  eje<fted  by  the  feoffees  and  visitors  of  the  school,  until  his  in- 
terest has  been  determined  upon  summons  in  the  regular, 
way.(o) 

A  mortgagor  in  possession,  with  the  consent  of  the  mortgageei 
must  be  regarded  either  as  tenant  at  will  or  by  sufiemnce  (6),  yet 
an  ejectment  may,  it  is  said,  be  maintained  against  him  by  the 
mortgagee,  before  any  actual  determination  of  the  will  .or  de- 
mand of  possession*  (c)  Nor  does  the  tenant  of  the  mortgagee 
stand  in  any  better  situation  than.the  mortgagor  hjmsel£  where, 
the  tenancy  is  created  after  the  mortgage.  (cQ  ^  if  he  be.lfit 
inix)  possession  after  the  mortgage  made,  but  before,  the  assigpr 
ment  of  it  to  the  lessor  of  the  plaintiff  (^),  but  where  he  comes,  iu 
under  the  mortgagor, /mor  to  the  mortgage,  he  is  entitled}  if  ten- 
nant  from  year  to  year,  to  half  a  year's  notice.  (/)• 

Payment  luid  receipt  of  rent  will  in  many  cases  operate  .so  as 
to  create  a  tenancy  from  year  to  year,  and  render  a  notice,  to  quit 
necessary.  Thus  if  tenant  for  life  makes  a.  lease*  and  diie^^ 
whereby  the  lease  expires,  if  the  remainderman  receives  ;r^t 
from  the  tenant,  a  tenancy  from  year  to  year  is  created.  (^)  .So 
where  tenant  for  life  makes  an  unauthorised  lefi&e  under  fi  foyret, 
which  is  void  as  against  the  remainderman,  and  the  latter  af^r 
the  death  (^  the  tenant  for  Ufe  receives  rent  from  the  tmaqt. 


Title. 

Of  particular 
persons. 

Landlord. 

Notice  to  quit, 

where  necessary. 


(€)  Doe  d.  £«rl  of  Thanet  v.  Q»it- 
1  Bingh.  557. 

(6)  Partridge  ▼.  Here,  5  B.  «ud  A. 
604.  Tbnnder  d.  Weaver  t.  Belcher, 
S  East,  449.    Coote  on  Mortgages,  S€7. 

(c)  Bhvh  t.  Wright,  1  T.  K.  S8S, 


(d)  Keeeh  t.  Hall,  Dongl.  ti. 

(e)  Thunder  d.  Weaver  t.  Belcher, 

3  East,  449. 

(/)  Birch  T.  Wright,  1 T.  R.  380. 

(jf)  Sjrket  d.  Mnrgatroyd  ▼.  Birkett, 
dted  1  T.  R.  161.  Roe  d.  Jordan  v. 
Ward,  1  H.  Bl.  97.  Payment  of  rent 
ia  cooclasive  evidence  of  a  tenancy, 
Biahop  V.  Howard,  t  B.  and  C.  100. 
Bvt  where  the  receipt  ibr  rent  was 
giT«B,  first  in  the  name  of  A.  who  ori- 
ginaily  demised,  and  afterwards  of  A. 
and  B.,  it  was  held  that  A.  might  re- 
caver  on  a  demise  by  himself.    Doe  v. 


Baker,  S  B.  Moore,  189.  Payi»«Qt  of 
rent  under  threat  of  a  distress,  and  with 
a  denial  of  title,  is  no  evidence  of  ten* 
ancy,  Bnme  v.  Richardson,  4  Taunt. 
7t0;  and  where  in  ejectment  to  recover 
two  piecea  of  land,  it  appeared  that  the 
lessor  of  the  plaintiff  was  lord  of  the 
manor  of  B. ;  and  in  order  to  shew  that 
the  defendant  was  his  tenant,  evidence 
vras  given  of  payment  by  the  ddendant 
of  a  rent  Of  is.  for  one  piece  of  land, 
and  of  4f .  Sd.  for  another  piece,  which 
rents  had  heed'  paid  since  1780,  until 
1819,'Holroyd,  J.  mled  that  this  was 
evidence  of  a  title  to  the  rente,  hot  not 
to  the  land,  the  presumption  being  that 
diey  were  quit  rents.  And  on  a  motion 
for  a  new  trial  the  conit  acqoiesoed  io 
this  opinion.  Whittick  v.  Jobosou, 
cited  Com.  Land,  and  Ten.  453. 


5^6  ^feetmeni. 

Title.        as  between  landlord  and  tenant,  a  jury  from  audi  drcnmstanctt 

]         may  infer  a  tenancy  from  year  to  year  (a) ;  and  it  does  not  seem' 

Of  parbcttiar  ^  alter:  the  ease  that  the  remainderman  was  ignorant  of  his  tide 

^_. '      at  the  time  when  he  received  the  rent*  (6)    So  where  a  party  is 

landlord,     let  into  possession  under  a  lease  which  is  void  by  the  statute  cS 

Notice  to  quit,  fj^auds^  though  payment  and  receipt  of  rei^  will  not  establish  the 

w  ere  necewary.  1^^^^^^  y^^  ^j^^y  ^|j  create  a  tenancy  from  year  to  year,  regulated 

by  the  covenants  and  conditions  of  the  void  lease,  (c)  Where  r 
feme  covert,  who  has  for  many  years  been  separated  from  her 
husband,  has,  during  that  time  received  for  her  separate  use  the 
rents  of  certain  lands  which  came  to  her  by  devise,  after  the 
separation,  a  jury  may  presume  that  she  reodved  the  rents  by 
her  husband's  authority,  who  having  thus  acknowledged  a  ten- 
ancy, must  give  a  notice  to  quit  before  he  can  maintain  eject- 
ment, (d) 

Where  lands  descended  to  an  infant,  with  respect  to  whom  the 
tenant  was  a  trespasser,  and  an  ejectment  was  brought  on  the 
demise  of  the  infimt,  and  compromised  by  his  attorney  on  the 
terms  that  the  tenant  should  pay  100/.  for  rent  arrear,  and  ationi 
to  the  infisuit;  in  a  second  ejectment  brought  by  the  infant  on  at- 
taining his  fuU  age,  although  no  evidence  was  given  of  rent  re- 
ceived by  him  after  coming  of  age,  or  of  any  other  confirmation 
of  the  tenant's  title.  Lord  Kenyon  held  that  a  new  tenancy  had 
been  created,  and  that  a  notice  to  quit  was  necessary,  (e) 

When  the  tenant  has  attorned  to  another  person,  or  done  any 
act  disclaiming  to  hold  of  his  landlord,  or  has  in  any  way  put 
him^it  defiance,  the  landlord  may  treat  him  as  a  trespasser,  and 
no  notice  to  quit  will  be  necessary  (/) ;  but  a  refiisal  to  pay  rent  to 
a  devisee  under  a  will  which  was  contested,  the  tenant  declaring 
that  he  was  ready  to  pay  his  rent  to  any  person  who  was  entitled 
to  receive  it,  was  held  not  to  be  such  a  disavowal  of  title  as  to 
enable  the  devisee  to  maintain  ejectment  without  a  notice  to 
qvk.(g) 

(«)  Doe  d.  Brnne  t.  Pridemix,  10  H.  Bl.  97. 

£ast,  187.    Doe  d.  Martin  v.  Watti,  (d)  Doe  d.  Leicester 't.   Biggi,   i 

7  T.  R.  SS.    Riglit  d.  Deao  and  Chap*  Taunt.  SGf. 

ter  of  Weill  v.  Bawden,  S  East,  seo.  .  (e)  Doe  d.  MGiller.  t.  Noden,  t  Eap. 

(b)  Doe  d.  Martin  ?.  Wells,  7  T.R.  N.  P.  C.  530. 

83,  86.  (/}TlirosmortocT.Whe]pda]e,Bnll- 

(c)  Dpe  d.  Regge  ?.  Bell  5  T.  R.     N.  P.  96. 

474.     Clayton  ▼.  Blakey,  8  T.  R.  3.        (g)  Dde    d.  Williaais   v.  ^mv«^ 
and  see  Doe  d.  Warner  t.  Browne,  8     Peake'sN.T.  Ck196.. 
East,  166.  Roe  d.  Jordan  v.  Ward,  1 


Efecitneni, 
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The  death  either  of  the  lessor  or  of  the  lessee,  does  not,  ixt 
case  of  a  lease  firom  year  to  year^  put  an  end  to  the  tenancy ; 
the  interest  vests  in  the  representatiyes  of  the  lessee,  to  whom 
notice  to  quit  must  be  giren,  befioife  the  lessor  or  his  representa- 
tires  can  recover  in  ejectment*  (a) 

Unless  some  other  period  be  fixed  by  agreement  or  local  cus-r 


Tide. 


Of  pardculac 
persons. 


Landlord. 
Notice  to  quit, 

toin,  the  law  requires  half  a  year's  notice  to  be  given  to  deter-  ^  ^^^^  ^^^ 
Bune  a  tenancy  firom  year  to  year,  which  half  year  must  consist  be  given. 
of  one  hundred  and  eighty-two  days,  except  where  the  rent 
18  payable  on  the  usual  quarterly  feast  days,  when  notice 
on  one  feast  day  to  quit  on  the  next  but  one  is  sufficient  (i) ; 
but  the  length  of  time  required  by  law,  may  be  controlled  by  spe- 
cial agreement  or  local  custom,  (c)  Where  the  tenancy  is  for 
less  than  a  year,  the  length  of  the  notice  must  be  regulated 
by  the  letting,  as  a  month's  notice  for  a  monthly  letting.  (cQ  A 
reservation  of  rent  quarterly  on  a  tenancy  firom  year  to  year, 
does  not  dispense  with  half  a  year's  notice,  (e) 

Whatever  be  the  length  of  time  required  in  the  notice,  such  muu  expin  at 
notice  must  be  given  so.  as  to  expire  at  the  expiration  of  the  ,th»  npintUm  of 
year  (/) ;  or  where  the  tenancy  is  for  less  than  a  year  at  the  ex-  ^  y*^>  ^^' 
piration  of  such  shorter  period,  or  some  corresponding  period,  (g) 
On  a  letting  firom  year  to  year  to  quit  at  a  quarter's  notiice,  the 
quarter's  notice  must  expire  with  the  current  year  of  the  te- 
nancy. (A) 

In  general  the  tenancy  will  be  ta3Lenprifndfacie,  to  commence  f|rj^  ^^^  |^. 
firom  the  day  of  the  tenant's  entering,  and  not  with  reference  to  any  aney  thaii  be 
particular  quarter  day ;  therefore,  where  a  quarterly  tenant  entered  '''^  '^  ^»"n- 
on  Ihe  S9th  of  October,  in  the  absence  of  any  agreement  to  the  *"^'^' 
contrary.  Lord  Ellenborough  held  diat  the  notice  must  be  made 


(€)  Doe  d.  Shore  t.  Porter,  3  T.  R. 
15.  James  v.  Oeao,  11  Vm.  395.  Pftr- 
kar  d.  Walker  v.  Conitable,  SWils. 
t5. 

(k)  Right  V.  Darby,  1  T.  R.  159. 
Doe  d.  Hanop  v.Oreen,  4  Esp.  N.P.  C. 
199.  Doe  d.  D.  of  Bedford  ▼.  Kightley, 
7  T.  'R.'6S.  Howard  ?•  Wenuley,  6 
Eap.  N.  P.  C.  S3. 

(e)  Roe  d.  HendersoD  v.  Cbaraock, 
P«dLe,N.P.C.i.  Tyler  V.  Seed,  Skin. 
649.  Ttamlua  v.  Rowlkon,  5  Borr. 
l<i09.  Af  to  ditpeosing  with  the  usual 
iBotioe,  see  Shirley   ▼•   Newtnao,  1 


Eip.  N.  P.  C.  i€6. 

(d)  Doe  d.  Parry  t.  HasseQ,  1  Esp. 
N.  P.  C.  94.  See  WilsoD  ?.  Abbot,  3 
B.aDdC.88.    IT.R.169. 

(<)  Shirley  ?•  Newmao,  1  Esp.  N.  P. 
C.  S66. 

(/)  Right  d.  Flower  ▼.  Darby,  1  T. 
R.  159.  Doe  d.  Splcer  v.  Lea,  11  East, 
31S. 

(g)  Kemp  ▼•  Derrett,  3  Campb.  N. 
P.  C.  510. 

(k)  Doe  d.  Pitcher  ▼.  Donavap,  1 
Taimt555.    S  Gampb.  N.  P.  C  78. 
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lo  expire  on  the  S9th  of  January,  29th  of  April,  d9th  of  July, 
or  S9th  of  October  (a) ;  but  where  a  tenant  enters  in  the  middle 
of  a  quarter,  and  afterwards  pays  for  that  half  quarter,  and  con- 
tinues to  pay  from  the  commencement  of  a  succeeding  quarter, 
he  is  not  a  tenant  from  the  time  of  his  coming  in,  but  from  the 
succeeding  quarter  day.  (6) 

'  If  the  tenant  holds  over  by  consent  after  the  expiration  of  a 
lease,  he  becomes  tenant  from  year  to  year,  and  notice  to  quit 
inust  be  given  with  reference  to  the  original  tune  of  entry  under 
the  lease  (c),  so  where  the  lease  is  determined  by  the  death  of 
the  lessor,  tenant  for  life»  in  the  middle  of  a  year  {d) ;  and  though 
a  lease  be  void  by  the  statute  of  frauds,  yet  a  tenancy  from  year 
to  year  may  arise,  which  must  be  regulated  by  the  terms  of  the 
void  lease,  as  Co  the  time  of  the  year  when  the  tenant  is  to 
quit.  (^) 

Where  the  tenant  enters  upon  different  parts  of  the  premises 
at  different  times,  it  is  sufficient  to  give  half  a  year's  notice  to 
quit,  with  reference  to  the  original  time  of  entry,  on  the  substan- 
tial part  of  the  premises  demised,  which  will  be  good  for  alL  (/) 
What  is  the  principal,  and  whtft  the  accessory  part  of  the  pre- 
mises demised,  is  a  question  of  fact  for  the  jury,  after  which  the 
judge  is  to  decide  whether  the  notice  was  correct.  (^ 

A  holding  from  Michaehnas,  primAfacicy  signifies  tlie  feast  of 
St.  Michael,  according  to  the  new  style  (/i);  but  where  the  te^ 
nancy  was  from  Michaelmas  to  Michaelmas,  and.  notice  was 
given  on  the  ^th  March,  1793,  to  quit  on  the  10th  October 
following  (old  Michaelmas),  Lord  Kenyon  permitted  evidence  to 
be  given,  that,  by  the  custom  of  the  country,  such  a  tenancy  from 
Michaelmas  generally  was  considered  to  be  old  Michaehnas,  and 
held  the  notice  to  be  regular  (i),  and  where  the  tenancy  is  ftoih 


(a)  Kemp.  V.  Derrett,  3  Camp.  N.P. 
C.  510. 

(6)  Doe  d.  Holcomb  v.  Johnion,  6 
£tp.  N.P.  C.  10. 

.  (e)  Doe  d.  Castle  ton  v,  Samael,  5 
£8[j.  N.P.  C.  173.  And  so  with  re- 
gard to  bis  assignee.    Ibid, 

(d)  Doe  d.  Jordan  v.  Ward,  1  H.  fit, 
97.    Anttf  p.  525.     - 

(e)  Doe  d.  Rigge  ▼.  Bell,  5  T.  R. 
472. 

(/)  Doe  d.  Daggett  v.  Soowdon,  3 
W.  Bl.  1224.    Doe  d.  Strickland  v. 


Spence,  6  £a»C,  120.  Dee  d.  Ld.  Brad- 
ford  V.  WaULins,  T-East,  651. 

(g)  Doe  d.  Heapy  v.  Howard,  .11 
East,  498. 

(&)  Doe  d.  Hinde  v.  Yince,  2  Campb. 
N.  P.  C.  257. 

(t)  Forley  d*  Mayer  Gut.  t.  WQod> 
Ran.  Eject.  112,  Istedit;  t£q>.  N. 
P.  C.  198,  iS.  C4  Doe  d.  Hall  v.  Ben- 
son, 4  B.  and  A.  588,  S.  F.  So  mri* 
denee  of  the  inteotioii  of  the  partiea  n 
adnissible,  Dend.  Peters  t.  Hopkm- 
ton^  SD.ftDdR.  507. 


old  Miehaeloias,  a  notice  to  quit  **  at  Michaelmas/'  generally  is        Title. 

good*  (a)    But  where  in  a  l^ase  of  landff  by  deed  the  tenancy    — • 

was  expressed  to  be  «  from  the  feast  of  St.  Michael,"  it  was    ^^  P^rtic^lar 

held  that  those  words  imported  New  Michaelmas,  and  could        * 

not  be  shewn  by  extrinsic  evidence  to  refer  to  Old  Michaelmas,      Landlord. 
and  that  a  notice  to  quit  at  Old  Michaelmas,  though  given  half  ^o**<^«  ^  <l^** 
a  year  before  new  Michaelmas,  was  bad.  (6) 

The  notice  to  quit  not  having  been  personally  served  upon  the 
tenant,  is  not  of  itself  even  prim&  facie  evidence  of  the  tenancy 
having  commenced  at  that  period  of  the  year  at  which  the  notice 
expires#(e)  But  if  personally  served  upon  the  tenant,  who  does 
not  object  to  it,  this  is  primd  faci^  evidence  of  the  commence- 
ment of  the  tenancy  (d),  but  such  primd  facie  evidence  may  be 
rebutted  by  shewing  the  period  when  the  tenancy  did  in  fact 
commence*  (e)  However,  if  the  tenant  upon  application  by  hia 
landlord  state  his  tenancy  to  have  commenced  on  a  particular 
day,  he  is  concluded  from  disputing  the  accuracy  of  such  state- 
ment. (/)  A  receipt  for  rent  up  to  a  particular  day,  \3  primd  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day.  (g) 

S.  As  jointenants  may  demise  their  shares  severally,  one  of  them,     ^*  ^^  ^^^"^ 
in  case  of  a  joint  demise,  may  give  a  notice  to  quit,  which  will  be        ^^^°* 
good  for  the  share  of  the  party  giving  such  notice  (A);  and  where  . 
tfaie  demise  is  joint,  and  a  notice  is  given  signed  by  a  stranger 
profesdng  to  be  an  agent  for  all  the  jointenants,  their  subsequent 
recognition  of  his  authority  will  be  sufficient  (i);  but  where  a 
lease  for  twenty-one  years  contained  a  proviso,  that  in  case  either 
landlord  or  tenant^  or  their  respective  heirs  and  executors  wished 
to  determine  it  at  the  end  of  the  first  fourteen  years,  and  should 
give  six  months  notice  in  writing,  under  his  and  their  respective 
hands^  iixe  term  should  cease,  it  was  held  that  a  notice  to  quit 
ngned  by  two  only  of  three  executors  of  the  original  lessor, 

(«)  Dottd«Hiiid6  V*  Yioce,  S  Cainpb.  («)  Oakapple  d.  Green  t.  Copons,  4 

K.  P.  C.  t5£  T.  R.  561.  4  Esp.  N.  P.  C.  7, 

(¥)  Doe  d.  Spieer  v.  Let,  11  Baft,  (/)  Doe  d.  Eyre  ▼•  Lambly,  i  Etp. 

Sit.    4  B.  ind  A.  589.  N.  P.  C.  6S5. 

(«)  Doe  d.  Afh  ▼.  Calvert,  S  Campb.  (f)  Doe  <L  Castlef oo  ▼•  SamaeJ,  5 

N.  P.  C.  588.  E0p.  N.  P.  C.  173. 

(d)  Tbomai  ^  Jonea  ▼.  Tbomai,  f  (A)  Doe  d.  Whayman  v.  Clieplin,  3 

Caaipb.  N.  P.  C,  648.    Doe  d.  Clarges  Tannt.  ISO. 

▼.  Fortter,  IS  Eaat,  405.    And  lee  Doe  (t)  Ooodtiile  d.  King  Vi  Woodward, 

d.  Baker  v.  Wonibwell,  S  Canpb.  N.  3  B.  and  A.  681;.                  -   ' 
P.  C  560. 
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4.  To  whom 
given. 


5.  Form  of  the 
notice. 


to  whom  he  had  bequeathed  the  freehold  as  jointenantSf  ex- 
pressing the  notice  to  be  given  on  behalf  of  themselves  and  the 
third  execittor,  was  not  good,  notwithstanding  a  sidraequent  re- 
cognition of  it  by  the-  thkd  executor,  (a) 

A  receiver  appointed  by  the  Court  ef  Chuicery)  wilii  autho- 
rity to  let  lands  from  year  to  year,  has  also  authority  to  detemune 
such  tenancies  by  a  regular  notice  to  quit,  (ft)  A  verbal  notice 
from  the  steward  of  a  corporation  is  sufficient^  without  shewing 
that  he  had  an  authority  under  seal  from  the  coloration,  (c) 

Where  there  was  a  proviso  in  a  lease  for  twenty-one  years, 
tiiat  if  either  of  the  parties  should  be  desirous  to  detennine  it  in 
sev^i  or  fourteen  years,  it  should  be  lawful  for  either  of  thera^  his 
executors  or  administrators  -so  to  do,  upcm  twelve  months  notioe 
to  the  other  of  them,  his  heirs,  executors,  or  administrators,  it 
was  held  that  the  devisee  of  the  lessor  was  entided  to- give  sudi 
notice.  (cT) 

4.  Where  the  premises  have  been  underlet,  the  originalletaor 
cannot  determine  the  subtenancy  by  a  notice  to  die  subtenant,' 
between  whom  and  himself  -there  is  no  pri\4ty.  Such  tenancy 
must  be  determined  either  by  a  notice  from  the  lessor  to  the 
lessee,  or  from  the  lessee  to  the  sublessee  (e),  and  the  nottee 
from  the  lessor  ta  the  lessee  should  be  served  upon  ifae  latter, 
for  where  the  service  was  upon  a  relation  of  the  uncfer-tenant 
upon  the  premises,  lord  EUenborough,  C.  J.  ruled  the  service  to 
be  insufficient,  although  the  notice  was  addressed  to  the  tyri^nal 
lessee.  (/) 

Where  a  corporation  are  tenants,  the  notice  to  quit  shmiU 
be  given  to  the  carporcUiony  and  may  be  served  upon  its  offi- 
cers, (g) 

5.  A'notice  to  quit  may  in  all  eases  be  by  parol,  unless  a  writ- 
ten notice  be  required  by  agreement  of  the  parties  (A),  or  by  the 
provisions  of  a  power.  ( i)    Although  the  courts  listen  with 


(«)  Right  d.  liaher  v.  Catbell,  5  East, 
491. 

(6)  Doe  d.  Manack  v.  Read,  12  Eut, 
57.    WitkioMii  T.  Colley,  5  Bnrr.  S694, 

S698. 

(c)  Roe  d.  ]>ean  &c.  of  Rochester  t. 
Pierce,  S  Campb.  N.  P.  C.  96. 

(d)  Roe  d.  Bamford  t .  Hayley,  IS 
East,  464. 

(()  Pleaiaot  d.  of  Hay  ton  v.  BeuoD, 


14  East,  2S4.    Roe  t.  Wiggs,  tS.WL 
530. 

(/)  Doe  d.  Mifdien  v.  Levi,   MS. 
Adams  on  Sject.  ii5,  Sad  edit 

(£)  Doe  ▼.  Woodman,  8  East,  Ms. 

(h)  Tunmins  t.  RoWIwoo,  S  Bdit.  1605. 
Doe  ▼.  Crick,  5  Eq>.  N.  P.  C.  196. 
Roe  ▼.  Pierce,  fl  Campb.  N.  P.  C.  9& 

(0  J>S8  d*  Scott  ▼.  BenioD,  Wibea, 

48. 
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lactance  to  objectioiis  to  the  form  of  the  notice  (a%  it  must  yet  Title. 
be  explicit  and  positive,  and  not  give  the  tenant  an  option  of  con* 
tinuing  under  a  new  agreement ;  however,  a  notice  to  quit,  **  or 
I  shall  insist  on  double  rent,"  was  held  good,  because  the  latter 
part  of  the  notice  evidently  referred  only  to  the  penalty  inflicted  l^dtorf. 
fcy  Ae  statute,  4  Geo.  2,  c.  28,  though  the  terms  of  that  statute,  ^^  ^  ^^^' 
which  gives  double  the  annual  value^  were  mistaken  (6) ;  and  where 
the  notice  was  to  quit  *^  on  the  S5th  day  of  March,  or  8th  day 
of  April  next  ensuing,"  and  was  delivered  before  new  Michael- 
mas day,  it  was  held  good,  as  intended  to  meet  a  holding,  com'- 
mendng  either  at  new  or  old  Lady-day,  and  not  to  give  an 
idtemative.  (c)  So  in  case  of  an  obvious  mistake,  the  courts  will 
hold  the  notice  to  be  good,  as  where  a  notice  was  given  at  Mi- 
chaelmas, 1795,  to  quit  at  Lady-day,  **  which  will  be  in  the  year 
1794,"  and  the  defendant  was  told  at  the  time  of  the  service  of  the 
notice  that  he  must  quit  at  next  Lady-day.  (df)  And  so  a  notice 
dated  on  the  27th  September,  and  served  on  the  28th,  requirii^ 
ihe  tenant  to  quit  **  at  Lady-day  next^^  will  be  understood  to 
mean  Lady-^ay  in  the  succeeding  year,  {e)  So  a  mis-description 
ot  the  premises  which  can  lead  to  no  mistake,  will  not  be  fatal,  as 
where  a  house  is  described  as  ^*  the  Waterman's  Arms,**  when  in 
&ct  it  was  called  *^  the  Bricklayefr's  Arms,"  there  being  no  sign 
called  the  Waterman's  Arms  in  the  parish.  (/) 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of  the 
things  demised,  and  continue  it  as  to  the  rest,  the  notice  must  in- 
clude all  the  premises  held  under  the  same  demise,  and  the 
courts  will,  if  possible,  ^ve  effect  to  the  notice,  so  as  to  determine 
the  tenancy  altogether,  {g) 

The  cases  arising  out  of  the  alteration  of  the  style  have  al- 
ready been  noticed,  {h) 

Where  the  notice  is  in  writing;  it  is  not  necessary  that  it  should 
be  directed  to  the  tenant  in  pos3essioQ,  provided  it  be  personally 
served  upon   him(f),  and  where  it  is  directed  to  him  by  a 

<«).  Doe  d.  Rodd  v.  Ardier,  14  East,     liford,  4  D.  and  R.  248. 

(/)Doe  d.  Cox  V.  — — ~,  4Eip. 


(*)  Doe  d.  MatUiewi  ▼.  JaekMo,  N.  P.  C.  185. 

]>oa|^.  175.  (g)  Doe  letiee  of  Rodd  ▼.  Archer, 

(e)  Doe  d.  Mattkewion  ▼.  Wright-  14East,245.  Doe d. Morgan ▼•Chnrcb, 

,  4  Eqp.  N.  P.  C.  5.  3  Campb.  N.  P.  C.  71. 


(d)  Doe  d.  Dttke  of  Bedford  t.  Right-        (A)  AnU^  pp.  698, 629. 
ley,  7  T.  R.  63.  (0  Doe  d.  Matthewson  ▼•  Wright- 

(e)Doe  d.  Lord  Hantingtower  v.  Col-     nan,  4  E»p.  N.  P.  C.  5. 
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wrong  Chrisdan  namei  and  he  keeps  it,  it  is  a  wairer  of  the  irre- 
gularity, (a) 

6.  It  is  sufficient  if  the  notice  be  delivered  and  explained  to  the 
servant  of  the  tenant  at  his  dwelling  house,  though  the  dwelling 
house  be  not  upon  the  demised  premises,  such  service  being  pr^ 

6**aw^  ^^f    "^°*P**^®  evidence  that  the  notice  came  to  the  hands  of  the  te- 
the  notice.      ^'^^^^  ^^  servant  not  being  called  (6) ;  but  it  is  not  suffident  to 
shew  merely  that  the  notice  was  left  at  the  tenant's  dwelling 
house,  without  shewing  that  it  was  delivered  to  a  servant,  (c) 
Evidence  of  the  notice  having  been  served  on  the  premises,  on 
'   one  of  two  jointenants  who  resided  on  the  premises,  is  presump- 
tive evidence  of  the  notice  having  reached  the  other  jointenant.  (d) 
If  there  be  a  subtenant,  the  notice  should  be  served  upon  the 
original  lessee,  (e)    Where  the  notice  is  signed  by.  an  attesting 
witness,  he  must  be  produced;  it  is  not  sufficient  that  the  te- 
nant when  he  read  the  nodce  made  no  objection  to  it  (/)  Notice 
'  to  quit  to  a  corporation,  may  be  served  upon  its  officers,  (g) 

7.  A  notice  to  quit  may  be  waived  by  the  acceptance  of  rent  after 
the  expiration  of  the  notice,  but  it  must  be  received  a^  renl^  which 
is  a  question  for  the  jury  {h),  and  where  a  quarter's  rent  due  after 
the  expiration  of  the  notice  had  been  received  by  the  landlord's 
banker,  without  any  special  authority,  though  the  rent  had  been 
usually  paid  to  him,  it  was  held,  in  the  absence  of  any  proof  that 
the  rent  had  come  to  the  landlord's  hands,  not  to  be  a  waiver  of 
the  notice,  (t)  So  a  distress  for  rent  accruing  due  after  the  ex- 
piration of  the  notice  is  a  waiver  {k) ;  but  after  a  verdict  in  eject- 
ment against  a  tenant,  for  not  quitting  according  to  notice,  a 
subsequent  distress  by  the  landlord  for  rent  due  after  the  verdict 
does  not  waive  the  notice  to  quit ;  nor  is  it  any  ground  for  set- 
ting aside  the  verdict  or  staying  execution.  (/) 

A  recovery  in  an  action  for  use  and  occupation  for  a  period 


7.  Waiver  of  no- 
tice. 


(a)  Doe  ▼•  SpilleF,  6  £«p.  N.  P.  C. 
70. 

(6)  Jonet  d.  GriffiUu  ▼.  Minh,  4T. 
R.  464. 

(c)  Doe  d.  Buross  ▼.  Lacas,  5  Eap. 
N.P.  C.  153. 

(d)  Doe  d.  Lord  Bradford  v.  Watkins, 
7  Eait,  557.  Doe  d.  Lord  Macartney 
T.  Crick,  5  £»p.  N.  P.  €.  196. 

(e)  Ante,  p.  532. 

(/)  Doe  d.  Sykes  ▼.  Dnrnfordy  t  M. 
and  S.  62. 


(g)  Doe  V.  tVoodnian,  8  Eaat,  228. 

(k)  Goodright  d.  Charter  ▼.  Cord- 
went,  6  T.  R.  219.  Doe  d.  Cheay  v. 
Batten,  Cowp.  242.  Doe  d.  Aah  ▼•  Gal- 
vert,  2  Canipb.  N.  P.  C  387. 

(0  Coe  d.  Ash  ▼.  Calvert,  2  Canpb. 
N.P.C.  387. 

(At)  Doe  d.  Ward  ▼.  WOliHito^  1 H. 
Bl.  311. 

(0  Doe  d.  Hofanet  ▼.  Darby,  8  TmanU 
538. 
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subsequent  to  the  expiration  of  the  notice^  seejl^  to  bd  a  waiver       Title. 
of  the  notice,  (a)  71    ITT 

,  .  ^      ^  .  Of  particular 

So  a  notice  to  quit  may  be  waived  by  a  subsequent  notice,  for 
it  recognises  a  tenancy  subsisting  after  the  expiration  of  the 
tonner{b\  but  it  does  not  necessarily  recognise  a  tenancy ;  for  ^^ord. 
where  a  second  notice  to  quit  was  given  after  the  expiration  of  ^^^  ^  ^^ ' 
the  first  notice,  and  also  aft;er  the  commencement  of  an  eject- 
ment, in  which  the  landlord  continued  to  proceed,  notwithstand- 
ing the  second  notice,  it  was  held  to  be  no  waiver,  for  it  was  not 
posrible  for  the  defendant  to  suppose  the  plaintiff  intended  to 
waive  the  first  notice,  when  he  knew  the  plaintiff  was  on  the 
foundation  of  that  very  notice  proceeding  by  ejectment,  to  turn 
him  out  of  his  farm,  (c)  So  where  after  the  expiration  of  a  no-» 
tice  the  landlord  gave  a  second  notice,  **  I  do  hereby  require 
you  to  quit  the  premises  which  you  now  hold  of  me,  within  four- 
teen days  firom  this  date,  otherwise  I  shall  require  double  value;*' 
it  was  ruled  that  the  latter  notice  having  for  its  object  only  the 
recovery  of  the  double  value,  did  not  operate  as  a  waiver,  (d) 

So  also  in  a  case  where  no  notice  to  quit  was  necessary,  a  no- 
tice was  given  **  to  quit  the  premises  which  you  hold  imder  me,* 
your  term  therein  having  long  since  expired ;"  the  court  consi- 
dered it  a  mere  demand  of  possession,  and  not  a  recognition  of 
a  subsisting  tenancy,  (e)  And  so  where  a  landlord  gave  his  te- 
nant notice  to  quit,  but  promised  not  to  turn  him  out,  unless  the 
premises  were  sold,  and  afterwards,  and  after  th.e  expiration  of 
the  notice  to  quit,  the  premises  were  sold,  but  the  tenant  refiised 
to  deliver  up  the  possession,  it  was  held  that  the  promise  was  no 
waiver  of  the  notice,  and  that  the  reftisal  of  the  tenant  made  him 
a  trespasser  from^the  expiration  df  the  notice  to  quit.  (/) 

The  Interest  of  the  tenant  may  determine  by  forfeihu'e  (g)  or  On  forfeitiire. 
breach  of  a  condition  of  re-entry  where  such  right  of  re-entry 
has  been  reserved  in  the  lease  for  non-payment  of  rent,  or  non- 
performance of  covenants,  in  which  case  the  landlord  may  recover 

> 

(a)  See  Birch  ▼.  Wrigbt,    1  T.  R.     N.  P.  C.  115. 
S87.  (c)  Doe  d.  Oodsell  t.  Inglig,  3  Taunt. 

(b)  Doe  d.  Brieriey  ▼.  Palmer,  16  K««f,     54.    Meuenger  v.  Armstrong,  1  T.  R. 

(e)  Doed.  Williams  v.  Hnmpbreys,        (f)  Whiteacred.  BonltT.  Symond«» 

Eait,  tS6.  10  East,  13. 

(d)  Doe  d.  Digby  t.  Steel,  3  Campb.       '  (g)  Com.  Dig.  Forfeiture,  (A). 
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the  premises  in  ejectment,  and  no  actual  entry  will  be  necessary 
previously  to  bringing  the  action,  (a) 

The  grantor  or  feoffor,  and  his  heirs,  were  l3ie  only  persons  at 
common  law  who  were  entitled  to  enter  upon  a  breach  of  a  condi- 
ti<»i.in  fiict,  though  for  a  Corfeiture  or  breach  of  a  condhioii 
in  law,  the  assignee  of  the  reversion  might  enter  (&),  but  by 
statute  3S  Hen.  8,  c.  34,  the  assignee  of  the  reversion  may  also 
enter  for  a  breach  of  a  condition  in  fact,  (c)  It  is  not  necessary 
that  there  should  be  a  reversion  in  the  party  to  whom  a  right  of 
re-entry  is  reserved ;  thus,  a  lessee  may  assign  the  whole  of  bii 
term  upon  condition,  and  enter  or  maintain  ejectment  for  die 
breach  of  such  condition  (cQ,  but  such  a  condition  cannot  be  re- 
served to  a  stranger  {e\  and  it  must  be  taken  advantage  of  dur* 
ing  the  continuance  of  the  lease^  for  when  that  is  determined,  Ae 
condition  is  gone.(/) 

Where  a  lease  contains  a  condition  for  re-entry  in  case  of  a 
breach  of  any  of  the  covenants  to  be  performed  on  the  part  of  the 
lessee,  a  breach  of  any  of  such  covenants  will  be  a  breach  of  the 
condition,  and  the  lessor  will  be  entided  to  re-enter,  (g)  The 
condition  b  sometimes  limited  to  particular  covenants  only. 
Thus,  where  a  lease  contained  a  covenant  not  to  asdgn  without 
licence,  after  which  was  inserted  a  proviso,  that  if  the  rent  should 
be  in  arrear,  or  if  all  or  any  of  the  covenants  thereinqfier  con- 
tained on  the  part  of  the  lessee  should  be  broken,  the  lessor 
might  re-enter,  it  was  held,  that  the  lessor  was  not  entitled  to 
enter  for  a  breach  of  the  covenant  not  to  assign.  (A)  Sometimes 
the  proviso  for  re-entry  is  specially  confined  to  the  non-payment 
of  rent.  Where  a  tenant  holds  under  an  agreement  for  a  lease, 
which  specifies  the  covenants  to  be  inserted  in  the  lease  wiA  a 
right  of  re-entry  for  a  breach  of  them,  ejectment  may  be  brought 
on  a  breach,  although  no  lease  has  ever  been  executed,  (t) 

Before  a  forfeiture  could  be  incurred  by  npn-payment  of  rent. 


(a)  Little  ▼.  Hciatoo,  1  Balk.  259.  t 
Lrt.  Raym.  750,  S.  C.    Jlnie^  p. 

(6)  Com.  Dig.  Conditioo,  (C.  1). 
Anti,  p.  510. 

(c)  See  an/e,  p.  510. 

(d)  Doe  d.  Freeman  ▼.  Btteman,  9 
B.  and  A.  168. 

(e)  Co.  Litt.  214,  b.  Doe  d.  Bar- 
ber  V.  Jjawreuce,  4  Tannt.  29. 

4#  t   < 


(/)  Johns  V.  Wbidey,  3  Wib.  140. 

(g)  At  to  what  acts  wUl  amont  to 
a  re-entry,  tee  Doe  d.  Harley  v.  Wood, 
S  B.  and  A.  724,  742. 

{k)  Doe  V.  Spencer  ▼.  Godwin,  4  M. 
and  S.  265. 

(t)  Doe  d.  Oldenhaw  v.  Breach,  6 
Etp.  N.  P.  C.  106. 
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ike  common  law  required  several  acts  to  be  done  by  the  lessor.        TiUe. 
1.  There  must  be  a  demand  of  the  rent(a)9  but  such  demand 
may  be  made  by  an  agent  having  sufficient  authority^  which  au- 
tbmty  he  k  not  bound  to  show,  unless  required  so  to  do.  (b) 
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2.  The  demand  must.be  of  the  precise  rent  due.  (c)  3.  It  must  ^^^°^' 
be  made  precisely  upon  the  day  when  the  rent  is  due  and  payable 
hy  the  lease  to  save  the  forfeiture,  (d)  4.  It  must  be  made  such 
a  convenient  time  before  sunset,  ds  will  be  sufficient  to  have  the 
money  counted,  (e)  5.  The  demand  must  be  made  at  the  most 
m/fiorioui  place  upon  the  land,  as  if  there  be  a  house  on  the  -land, 
the  demand  must  be  made  at  the  front  door  (/*),  unless  a  place  is 
appointed  off  the  land  where  the  rent  is  payable,  in  which  case 
the  demand  must  be  made  at  such  place,  (g)  It  is  not  material 
whether  any  one  be  on  the  land  (A),  and,  if  a  stranger  be  upon  the 
land,  and  the  demand  be  made  of  hhn,  it  is 'still  a  good  de- 
mand, (f)  To  obviate  the  diffik^ulties'  iinposed  by  this  mode  of 
prbceeditig,  it  is  enacted  by  statute  4  Geo.  2,  c.  28,  s.  S, 

That  in  all  cases  between  landlord  and  tenant,  as  often  as  it  Stat.  4  G.2. 
stall  liappen  that  one  half  year's  rent  shall  be  in  atrear,  and  the  ^•^^^ 
landlord  or  lessor  to  whom  the  same  is  due  hath  right  by  law  to 
re-enter  for  the  non-payment  thereof,  such  landlord  and  lessor 
shaU  and  may,  without  any  formal  demand  or  re-entry,  serve  a  de- 
claration in  qectment  for  the  recovery  of  the  demised  premises ; 
■or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  in 
actual  possession  of  the  premises,  then  to  affix  tiie  same  upon  the 
doior  of  any  demised  messuage,  or  in  case  such  ejectment  shall 
not  be  for  the  recovery  of  any  messuage,  then  upon  some  notori- 
4>us  place  of  the  lands,  tenements,  or  hereditaments,  comprised 
in  such  declaration  in  ejectment,  and  such  affixing  shall  be 
deemed  legal  service  thereof,  which  service  or  affixing  such  de* 
daration  in  ejectment  shall  stand  in  the  place  and  stead  of  a  de- 
mand and  re-entry;  and,  in  case  of  judgment  against  the  casual 
ejector,  or  non*suit  for  not  confessbg  lease  entry  and  oust^,  it 
ahaD  be  made  appear  to  the  court  where  the  said  suit  is  dependf 

(«)  Br.  Ab.  Dem.  19.    1  Saiind.  287.  (e)  Ibid. 

note,  5tb  edit.    Oilb.  Rents,  73.  ( /)  Co.  Litt  SOI,  b.  tOt,  a.  Bfannd's 

(ft)  Roe  d.  Wett  ▼.  Davit,  7  Cast,  case,  7  Rep.  28.    Oilb.  RenU,  87. 

363.  (g)  Go.  Litt.  202,  a. 

<c)  Fabiao  aad  Windeor's  caie,   1  (h)  ibid. 

lieoo.  305.    Cro.  Elii.  209,  S.  C.  (i)  Doe  d.  Brook  v.  Biydges,  2  D.  & 

(d)  Co.  Liu.  202,  a ;  and  Margrave's  R.  29. 
Bote,  (3).    Oilb.  RcnU,  91. 
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ing  "by  affidavit,  or  be  proved  upon  the  trial  in  case  the  defend-* 
ant  appears,  that  half  a  year's  rent  was  due  before  the  said  deda- 
ratipn  was  served,  and  that  no  sufficient  distress  was  to  be  found 
on  the  demised  premises,  countervailing  the  arrears  then  due,  and 
that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter; 
then  and  in  every  such  case  the  lessor  or  lessors  in  ejectment 
shall  recover  judgment  and  execution  in  the  same  manner  as  if 
the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry 
made;  and  in  case  the  lessee  or  lessees,  his,. her,  or  diefaraa^ 
signee  or  assignees,  or  other. person  or  persons  claiming  or  de^ 
riving  under  the  said  leases,  shall  permit  and  suffer  judgment  to 
be  recovered  on  such  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears  together,  with  full 
costs,  luid  without  filing  any  bill  or  bills  for  relief  in  equity, 
within  m  calendar  months  after  such  execution  executed ;  then 
and  in  such  case  the  said  lessee  or  lessees,  his,  her,  or  their  as- 
signee  or  assignees,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief 
or  remedy  in  law  or  equity,  other  thap  by  writ  of  error  for  revep- 
sal  of  such  judgment,  in  case  the  same  shall  be  erroneous,  and 
the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said 
demised  premises  discharged  from  such  lease ;  and,  if  on  such 
ejectment  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff 
shall  be  non-suited  therein,  except  for  the  defendant,  &c.  not  con- 
fessing, &c.  then  such  defendant,  &c.  shall  have  and  recover  his, 
her,  and  their  full  costs :  provided  always,  that  nothing  herein  con- 
tained shaU  extend  to  bar  the  right  of  any  mortgagee  or  mortga- 
gees of  such  lease,  or  any  part  thereof,  who  shall  not  be  in  pos- 
session, so  as  suoh  mortgagee  or  mortgagees  shall  and  do  withis 
six  calendar  months  after  such  judgment  obtained,  and  execution 
executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages  sus- 
tained by  such  lessor,  person,  or  pers(ms.entitl£d  to  the  remainder 
or  reversion  as  aforesaid,  and  perform  all  the  covenants  and 
agreements  which  on  the  part  and  behalf  of  the  first  lessee  or 
lessees  are  and  ought  to  be  performed. 

By  section  3,  "in  case  the  said  lessee  or  lessees,  his,  her,  or 
their  assignee  or  assignees,  or  other  person  claiming  any  rights 
title,  or  interest,  in  law  or  equity,  of,  in,  or  to  the  said  lease,  shall 
within  the  time  aforesaid,  file  one  or  more  bill  or  bills  for  relief 
in  any  court  of  equity,  such  person  or  persons  shall  not  have  or 
continue  any  injunction  against  the  proceedings  at  law  on  such 
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ejectment,  uiJess  he,  she,  or  they  shall,  within  forty  days  next 
after  a  foil  and  perfect  answer  sh dl  be  filed  by  the  lessor  or  les- 
sors of  the  plaintiff  in  such  ejectment,  bring  into  court,  and  lodge 
with  the  proper  officer,  suclr  sum  of  money  as  the  lessor  or  les- 
sors of  the  plaintiff  in  the  said  ejectment  shall  in  his,  her,  or  their 
answer,  swear  to  be  due  and  in  ^arrear,  over  and  above  all  just 
allowanGes,  and  also  the  costs  taxed  in  the  said  suit,  there  to  re- 
main till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor 
or  landlord  on  good  security,  subject  to  the  decree  of  the  court ; 
and,  in  case  such  IhU  or  biUs  shall  be  filed  within  the  time  afore- 
said, and  after  execution  is  executed,  the  lessor  or  lessors  of  the 
plaintiff  shall  be  accountable  only  for  so  much  and  ho  more,  as 
he,  she,  or  they  shall  really  and  bon&  fide,  without  fraud,  deceit, 
or  wilfid  neglect,  make  of  .the  demised  premises,  firom  the.time 
ci  his,  her,  or  their  entering  into  the  actual  possession  thereof; 
and,  if  what  shall  he  so  made  by  the  lessor  or  lessors  of  the  plain- 
tift^  happen  to  be  less  than  the  rent  reserved  on  llie  said  lease, 
then  the  said  lessee  or  lessees,  his,  her,  or  their  assigned  or  as- 
ngnees,  before  he,  she,  or  they  shall  he  restored  to  his,  her,  or 
dieir  posse^rion  or  possessions,  shall  pay  such  lessor  or  lessors, 
or  landlord  or  landlords,  what  the  money  so  by  them  made,  fell 
short  of  the  reserved  rent,  for  the  time  such  lessor  or  lessors  of 
the  jdaintifl;  landlord  or  landlords,  held  the  same  lands." 

Section  4.  *^  Provided,  that  if  the  tenant  or  tenants,  his,  her, 
or  their  assignee  or  assignees,  shall  at  any  time  before  the  trial 
m  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his 
executors  or  administrators,  or  his,  her,  or  their  attorney  in  that 
canse^  or  pay  into  the  comrt  where  the  same  cause  is  depending, 
d  die  rent  and  arrears,  together  with  the  costs,  then  all  forther 
proceedings  on  the  said  ejectment  shall  cease  and  be  disconti^ 
nned,  and,  if  such  lessee  or  lessees,  his,  her,  or  their  executors, 
administrators,  or  assigns,  shall  upon  such  bill  filed  as  aforesaid, 
be  relieved  in  equity,  he,  she,  and  they  shall  have,  hold,  and  en- 
joy the  demised  lands  according  to  the  lease  thereof  made,  with* 
out  any  new  lease  be  thereof  made  to  him,  her,  or  them." 

Jt  is  observable,  that  this  statute  is  intended  to  afford  certain 
benefits  in  actions  of  ejectment  between  landlords  and  tenants ; 
1.  To  the  landlord.  2.  To  the  tenant;  and  Srdly,  to  the  mortga- 
gee of  the  lease. 

1.  J%e  remedy  given  by  th^  statute  to  the  landlord.  By  the 
second  section  of  the  statute  the  formal  demand  required  at  com-' 
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Title.       mon  law  is  dispense  with,  proTided  half  a  year's  rent  be  due  be* 
fore  die  declarittioti  served,  and  no  sufficient  distress  be  found 


parti    ar  ^^  ^^  demised  premises.    This  section  of  the  statute,  therefbi^ 

does  not  apply  to  cases  where  there  is  a  sufficient  distress  upon 

Landlord,  the  premises,  ^Lnd  in  such  cases  consequently  the  lessor  must 

On  forfeiture,  g^m  proceed  as  at  common  law  (a) ;  but  where  a  lease  contained 

Gf-i    AC*   O 

a  proviso,  that  if  the  rent  was  in  arrearfor  twenty-one  days,  the 
lessor  might  re-enter  "although  no  legal  or  formal  demand 
should  be  made,"  it  was  held,  that  ejectment  might  be  maiii- 
tainied  without  any  formal  demand,  even  though  there  was  a  suf- 
ficient distress  upon  the  premises  to  countervidl  the  arrears  of 
rent  (i)  And,  where  a  lease  contained  a  proviso  for  re-entry  in 
case  the  rent  were  in  arrear  twenty-one  days  after  the  day  on 
which  it  was  due,  *^  being  lawfully  demanded,"  three  judges  (Lord 
Ellenborough,  C.  J.  dissent.)  held  the  case  to  be  widiiii  the  sta- 
tute, and  that  it  was  unnecessary  to  prove  an  actual  demand,  (e) 
Wherever  the  statute  applies  it  has  been  thought  to  be  oqmr 
pulsoT^y  and  that  the  landlord  cannot  proceed  as  at  common 
'  law.  (rf) 

Proof  that  no  sufficient  distress  was  found  on  the  pr^nises  on 
some  one  day  after  the  day  on  which  the  rent  b  payable  to  save 
the  forfeiture,  and  before  the  day  of  serving  the  dedaration  in 
ejectment,  is  prim&  fcuAe  evidence,  and  sufficient  to  bring  the 
case  within  the  Etatute,  unless  the  defendant  shew  that  there  was 
a  sufficient  distress,  {e)  This  clause  of  forfeiture  niuat  be  pur^ 
siiedstrictly,  and  every  part  of  the  premises  must  be  searched.  (/) 
The  statute  prescribes  a  method  of  proceeding  in  ejectment  in 
two  cases,  viz.  one  in  case  of  judgment  against  the  casual  ejec- 
tor, the  other  in  case  of  its  coming  to  a  triaL  In  the  former 
case,  an  affidavit  must  be  made  in  the  court  where  the  suit  is  de- 
pending, that  half  a  year's  rent  was  due  before  the  dedaratioa 
was  served,  and  that  ho  sufficient  distress  was  to  be  found  on  die 
premises  countervailing  the  arrears  then  due,  and  that  the  lessor 

(a)  Doe  (1.  Forster  ▼.  WaodJiM,  7  T.  Earl  of  Shrewtbory  v.  WiUon,  5  Barn. 

R,  117.  See  Lord  Ellenboroiigli's  con-  and  A.  385 ;  and  aee  tft.  p.  39S. 

strnction  of  the  Btatnte,  Roe  d.West  (d)  Per  Wood,  B.  in  Doe  d.Jeneyf. 

V.  Davis,  7  Eait,  363.  Smith,  1  Brod.  and  B.  187. 

(6)  Doe  d.  Harris  ▼.  Matters,  2  Bam;  (e)  Doe  d.  Smelt  v.  Fochan,  15  Fait, 

and  C.  490.    Dormer's  case,  5  Rep.  40,  286. 

b.    Goodright  ▼.  Cator,  Doogl.  477.  (/)  Rees  d.  Powell  ▼.  King,  cited  in 

(c)  Doe  d.  Scholefield  v.  Alejcander,  Smith   ▼.  Jersey,  2  B.  aad  B.  514. 

t  M.  and  S.  525,  recogQised  in  Doe  d.  Forest,  19. 
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had  power  to  re-enter :  in  the  latter  case  the  same  thing  must  be 
proved  upon  the  trial,  (a)  The  affidavit  may  be  -presumed  after 
a  long  and  quiet  possession*  (b) 

2.  The  tetnedy  given  by  the  statute  to  the  lessee.  Before  the 
4  Geo.  9i  c.  S89  the  tenant  after  being  ejected  might  have  ap- 
plied at  any  time  to  a  court  of  equity  for  relief  (c)^  but  now  by 
that  statute  (sec  S.)  he  is  debarred  from  filing  his  bill  in  equity, 
unless  within  six  calendar  months  from  the  time  of  execution,  {d) 
The  power  given  to  the  tenant  of  staying  the  proceedings  in 
ejectment  on  paying  or  tendering  to  the  landlord,  or  paying  into 
court  the  arrears  of  rent  or  costs,  is  limited  by  the  statute  (sec. 
4),  to  a  payment  before  trial,  (e)  No  provision  is  expressly  made 
for  the  relief  of  the  tenant  by  payment  of  the  rent  and  costs,  in 
case  of  a  judgment  by  default  against  the  casual  ejector  (f) ;  but 
the  courts  in  such  case  will  stay  proceedings  on  payment;  of  tho 
rent  and  costs,  {g)  Where  the  tenant  tendered  the  rent  in  arrear, 
after  the  lessor  had  given  instructions  to  his  attorney  to  com-^ 
mence  an  action,  but  before  the  declaration  was  deUvered,  the 
court  set  aside  the  proceedings  with  costs  (A);  and  where  an 
cgectment  was  brought  on  a  clause  of  re-entry  in  a  lease,  for  not 
repairing  as  well  as  for  rent  in  arrear,  the  court  granted  a  rule  to 
stay  proceedings  on  payment  of  the  rent,  with  liber^  for  the 
lessor  to  proceed  on  any  other  dtle.  (t)  A  court  ot  equity  will 
only  relieve  the  tenimt  where  the  forfeiture  has  been  incurred  by 
his  neglect  to  pay  a  sum  of  money,  and  not  when  it  has  been  in-* 
eurred  by  a  breach  of  covenant,  sounding  wholly  in  damages, 
where  the  parties  cannot  be  put  in  statu  quo  {Jc\  unless  the  for- 
feituie  be  the  effect  of  inevitable  accident,  and  the  injury  be  ca- 
pable of  compensation.  (0 


Title. 


<«)  Sergt.  Williams's  'Oote,  1  Saand. 
Sa7,  e,  note,  5th  edit. 

ih)  Doe  d.  Hitcfaiags  v.  Lewis,  1  Barr. 
6t4. 

<c)  Doe  d.  Hitchings  t.  Lewis,  1 
Borr.  619. 

(d)  As  to  proceedings  in  equity  nnder 
this  sutate,  see  O'Connor  ▼•  Speight, 
1  Scb,  and  Lef.  S05.  Beasley  ▼•  Dar«y, 
S  Seb.  and  LeC  403,  (n.  b).  O'Mahony 
▼.  Dickson,  t  Seb.  nod  Lef.  400. 

<«)  Doe  d.  West  ▼.  Davis,  7  East, 
36f .  Doe  d.  Harris  ▼.  Masters,  s  Bam. 
and  Cres.  490. 

(/)  Goodtitle  v.  HoldAst,  f   Str. 


900,  appears  to  have  been  decided  be- 
fore the  statute  passed  into  a  law. 

(jg)  Doe  d.  Harcoort  v.  Roe,4Taont^ 
883.  Tidd*s  Pr.  590, 8th  edit.;  and  see 
Doe  d.  Whitfield  v.  Roe,  3  Tannt  40s. 

(A)  Goodright  d.  Stevenson  v.  No- 
righr,  t  W.  Bl.  746. 

(t)  Pore  df  Wethers  v.  Slardy,  B. 
N.  P.  97 ;  and  see  Lovat  v.  Lord  Rane* 
lagb,  3  Ves.  and  B.  30. 

(Xr)  Braeebridgev.  Buckley,  t  Price, 
too.  HUl  V.  Barclay,  16  Ves.  40t. 
Wadman  v.  Gslcraft,  10  Ves.  67. 

(I)  Rolfe  v.  Harris,  cited  S  Price, 
SIO,  note ;  and  tMd.  215. 
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Title.  Lord  EUenborough  appears  to  hare  been  of  opinion,  that  the 

remedy  given  to  the  tenant  by  the  4di  sec.  of  the  statute,  4  Geo. 
2,  c.  28,  is  not  confined  to  cases  where  there  is  six  months  r«it 
arrear,  and  no  sifffieieni  dUtress  is  to  be  found  on  the  premises » {ay 
Landlord.         g^  y^  remedy  given  to  a  mortgagee.  By  the  second  section  of 
On  forfeiture,  ^j^^  statute,  the  right  of  a  mortgagee  not  in  possession  shall  not  be 
barred,  provided  within  six  calendar  months  after  execution  ex- 
ecuted, he  pay  the  rent  arrear  and  all  costs  and  damages  sustain- 
ed by  the  lessor,  and  perform  the  covenants  and  agreements  of 
the  lessee.  It  has  also  been  decided  that  a  mortgagee  is  entitled 
to  the  same  relief  as  the  lessee.  (6") 
How  saved  or        ^  forfeiture  for  non-payment  of  rent  may  be  saved,  if  the  te- 
dispensed  with,  nant  is  on  the  land,  ready  to  pay  the  rent  at  the  time  when,  and 
place  where  it  is  demanded  by  the  lessor  (c),  and  if  die  tenant 
meets  the  tessor  either  on  or  off  the  land,  at  any  time  of  the  last 
day  of  payment,  and  tenders  the  rent,  it  is  sufficient  to  save  the 
forfeiture,  for  the  law  leans  against  forfeitures,  {d) 
y^^^  ^  Where  a  forfeiture  has  been  incurred,  either  by  non-payment 

of  rent,  or  non-performance  of  a  covenant,  vrhere  there  is  a  oon* 
dition  of  re-entry  reserved  in  such  case,  the  forfeiture  may  in 
some  instances  be  waived  by  certain  acts  of  the  lessor  recognis- 
ing a  subsbting  tenancy.  But  as  a  voidable  lease  only,  and  not  a 
void  leasC}  can  be  set  up  again  by  such  acts,  it  wiH  be  necessary 
to  state  in  what  cases  a  lease  becomes  actually  void,  and  in  whttt 
only  voidable. 

A  lease  for  lives  becomes  voi€lable  only,  on  a  forfeiture  incurs 
red,  though  the  words  of  the  condition  should  be,  '^  that  the 
lease  shall  be  void*'  (e) ;  for  an  estate  wliich  coamiences  by  livery, 
can  only  be  determined  by  entry,  or  what  is  tantamount  thereto, 
by  an  ejectment.  (/)  Such  a  lease,  therefore,  is  capable  of  being 
affirmed. 

In  case  of  a  lease  for  years,  there  is  a  distinction  arising  out  of 
the  form  of  words  used  in  the  condition.  If  the  words  be,  that 
in  case  of  non-payment  of  rent,  &c.  the  lease  shall  be  null  and 

(a)  Roe  d.  West  v.  DaTia,  f  East,  S87»  notes,  5th  edit. 

3<S6  r  f'Ut  it  was  nimecewary  to  decide  (e) Browning  ▼•  Beston,  Plowd.  ISS,' 

this  point  in  )hat  case.  136.    1  Sannd.  S87,  d,  notes,  5th  edit. 

(6)  Doe  d.  Wliitfield  v.  Roe,  3  Tannt.  (/)  Bnt  such  an  estate  may  be  deter* 

402.  mined  by  the  ceasing  of  the  estate  of 

(c)  Seeoa/e,  p.  535.  the  lessor,  or  by  a  conditional  limitatioai 

(cO  Co.  Litt.  sot,  b.  t03,  a.  i  Sannd.  s  Prett.  Shep.  Touch.  S8i. 
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void^  and  the  forfeiture  is  incurred,  it  was  formerly  held  that  the 
lease  was  absolutely  determined,  and  could  not  be  set  up  again 
by  acceptance  of  rent  due  after  the  breach  of  the  condition,  or 
by  any  other  act  (a) ;  but  this  doctrine  has  lately  been  qualified, 
and  it  is  now  decided,  that  though  the  words  of  the  proviso  be 
'*  diat  the  lease  shall  be  deemed  null  and  void  to  all  intents  and 
purposes,"  yet  that  the  true  construction  of  such  a  proviso  is, 
.that  the  lease  shall  be  voidable  only  at  the  option  of  the  lessor,  {b) 
And  in  a  lease  for  years,  if  the  words  of  the  proviso  be  that  on 
non*paynient  of  rent,  &c.  *'  it  shall  be  lawful  for  the  lessor  to  re- 
enter," the  lease  is  only  voidable,  and  therefore  capable  of  being 
affirmed,  (c) 

"Where  the  lease  is  rendered  voidable  by  a*  forfeiture,  the  for- 
.leiture  may  be  waived,  and  the  lease  affirmed  by  various  positive 
acts  of  the  lessor,  but  merely  lying  by  and  witnessing  a  forfei- 
ture, will  not  be  deemed  a  waiver  {d) ;  nor  will  the  waiver  ^of  one 
forfeiture  be  construed  to  be  a  waiver  of  another  forfeiture  sub- 
sequently accruing  under  the  same  condition.  (^)  The  most 
.  usual  waiver  t)f  a  forfeiture,  is  the  acceptance  of  rent  accrumg 
due  since  the  breach  of  the  condition  (/),  but  tq  constitute  such  a 
.waiver,  the  lessor  must  have  notice  of  the  forfedture,  which  is  a 
material  and  issuable  fact,  (g)  So  if  the  condition  is  that  the 
lessee  shall  not  assign,  and  he  assigns,  and  the  lessor  accepts  rent 
from  the  assignee,  it  is  a  waiver  of  the  forfeiture.  (A) 

At  common  law  where  there  is  a  condition  of  re-entry  for  non- 
payment of  rent,  and  a  forfeiture  is  incurred,  if  the  lessor  dis- 
trains for  the  same  rent,  in  respect  of  which  the  forfeiture  ac- 
jcrued,  it  is  a*  waiver,  for  he  thereby  admits  the  continuance  of 
the  lease,  because  at  common  law  no  distress  can  be  made  after 
tfane  lease  is  determined  (t),  but  now  by  statute  8  Anne,  c.  14,  s.  6, 
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(«)  Co.  litt  tlS,  ft.  Goodri^t  d. 
Walter  ▼.  Dftvidt,  Cowp.  804.  1  Sftond. 
S87,  d,  ootea.    Shep.  Toneht.  S84. 

(i)  Doe  d.  Bryui  v.  Baneks,  4  Bam. 
and  A.  401 ;  and  tee  Read  ▼.  Fair,  H. 
Sfr>  0. 3,  K.  B. ;  dted  1  Sannd.  f  87,  d, 
newnotef.  S  CbiUy'i  Rep.  S47.  aemb. 
S.C. 

(0  Browning  ▼•  Beaton,  Plowd.  133. 
Co.  litt.  tl5,  a.  Pennants  caie,  3 
Rep.  64,  a,  b,  65,  a,  b.  Opodfight  d. 
Walter  t.  Davidi,  Coi^.  804. 


(d)  Doe  d.  Sheppard  v.  Allen,  3 
Tknnt.  78. 

(«)  Doe  d.  Boacawen  ▼•  Bliiff,  4 
Tannt.  735 ;  and  see  Fryett  d.  Harria 
▼.  Jeffireya,  l  Esp.  N.  P.  C.  393. 

(/)  Goodright  d.  Walter  ▼.  Da?ida, 
Cowp»  804. 

.    (r)  iM.  Roe  ▼.  Harriion,  t  T.  R* 
430,  431.    Pennanl'a  caie,  3  Rep.  64> 

ti. 

..  (ik)  Wbitcfacot  T.  Fox,  Cro.  Jac.  398. 
(i)  Pennant's  case,  3  Rep.  64,  b. 
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7,  a  lessor  may  distrain  within  six  calendar  months,  after  the 
...^_^   determination  of  a  lease  for  life,  years,  or  at  will,  if  the  lessor^s 


Of  particular   title  or  interest,  and  the  possession  of  the  tenant  firom  whom 
penoas.       ^^^  ^ ^q^  became  due,  be  continuing,  (a)    Where  a  lease  con- 
L^njjlo^^     tained  a  clause  of  re-entry,  in  case  the  rent  should  be  in  arrear 
Onforicituit.   twenty-one  days,  and  there  should  be  no  sufficient  distzess, 
Lord  Ellenborough,  C.  J.  held  that  the  landlord  having  dis- 
trained within  the  twenty-one  days,  but  continued  in  possesaioii 
after,  did  not  waive  his  right  of  re-entry,  {b)    It  has  been  decid- 
ed that  the  lessor  does  not  waive  his  right  of  re-entry,  by  taking 
an  insufficient  distress  for  the  rent,  by  the  non-payment  of  which 
the  lease  became  forfeited,  (c) 

In  ejectment  on  a  proviso  of  ie«ntry  for  a  forfeiture,  it  has 
been  held  that  the  lessor  bringing  an  action  of  covenant  for  rent 
subsequent  to  the  time  of  the  demise  laid  in  the  dedaratioii  in 
ejectment,  is  a  waiver  of  the  forfeiture.  (<l) 

Where  a  lease  contained  a  general  covenant  to  repair,  and  also 
a  covenant  to  repair  upon  three  months'  notice,  Lord  EDenbo- 
rough,  C.  J.  held  that  the  landlord  by  giving  notice,  hadnotwaived 
his  right-of  re-entry  for  the  breach  of  the  general  covenant  («) 

In  some  cases  the  condition  itself  may  be  dispensed  with,  so 
that  no  forfeitjire  can  afterwards  accrue,  as  where  the  condition  of 
re*entry  b  ''  in  case  the  lessee  or  his  assigns  shall  asagn  without 
licence,"  and  the  lessor  licences  the  lessee  to  assign  any  part,  it  is 
a  dispensation  of  the  whole  condition,  and  the  lessee,  or  hia  as- 
signee, may  assign  all  the  residue  without  licence.  (/) 

Lord  of  1         It  has  been  already  stated  that  an  actioa  of  ejectment  will  Be 
manor.       for  a  manor,  (g)    The  lord  of  a  manor  may  also  bring  ejectment 
On  a  forfeiture  of  a  copyhold  estate  by  one  of  his  copyholders  (i^, 
and  this  is  his  only  remedy  for  waste  *  committed  by  a  copy- 
holder, for  as  a  copyholder  is  tenant  at  will,  he  is  not  within  the 

(a)  See  1  Sannd.  tSS,  notes,  5(h  edit,  ceptanee.    Selw.  N.  P.  tiTV,  4tli  edit. 

(ft)  Doe  d.  Taylor  v.  JohnaoD,   1        («)  Roe  d.  Ooatly  v.  Pftiaet  t  Caaipb. 

Stark.  M.  P.  C.  411.  N.  P.  C.  AtO. 

(e)  Brewer  d.  Ld.  Oariow  v.  Eaton ;        (/)  Dampot^  caie,  4  Rep.  lid,  l  M. 

cited  6  T.  R.  ffO.  1  Sannd.  tsa,  notea.    ilate,  p.  4SS. 

(d)  Roe  d.  (irompton  v.  Bfimhal,        (gf)  Jmti,  p.  486. 
BoL  N.  P.  96.    By  anotker  report  tf        (&)'  Wbat  cowtltntes  a  Ibifeitnre^  aee 

thU  caie  it  appean,  that  the  defendant  i  Watk.  Copyh.  Sf4  to  340,  fnd  edit, 

paid  the  amotlnt  of  the  rent  faito  coart.  Com.  Dig.  Copyh.  (JbL  3,)  (M»4>. 
which  was  taid  to  be  eqoifalent  to  ao- 
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statute  of  Gloucester,  and  no  action  of  waste,  therefore,  can  be       Title. 
maintained  against  him  (a);  nor  has  the  lord  any  remedy  in 
eqirfty.(6) 

The  lord,  and  not  the  copyholder  in  renudnder,  is  entitled  to 
enter  for  the  forfeiture,  and  therefore  the  lord  may  maintain 
ejectment,  although  there  is  an  intermediate  copyhold  estate  in 
remainder,  (c)  But  where  the  reversion  of  a  copyhold  was 
granted  by  the  lord  to  commence  after  the  forfeiture^  or  other 
determination  of  the  particular  estate,  it  was  held  that  the  grantee 
ef  the  reversion  might  enter  on  a  forfeiture  committed,  (d) 

He  who  is  dominus  pro  tempore,  may  take  advantage  of  a  ihminutpro 
forfdture  committed  during  his  own  time  {e),  and  the  grantee  of  tempore. 
the  freehold  of  the  copyhold,  or  his  lessee,  may  also  take  advan- 
tage of  a  forfeiture.  (/)  The  rule  that  no  one  but  the  dommus 
pro  tempore  can  take  advantage  of  a  forfeiture,  is  subject  to  some 
exceptions.  Thus  if  there  be  tenant  for  life  of  a  manor,  re- 
mainder in  fee,  and  a  copyholder  commits  waste,  and  the  tenant 
lor  life  dies  before  entry,  he  in  remainder  may  enter  for  the  for- 
lUture,  for  he  had  an  interest  hi  the  manor  at  the  time  of  the 
forfeiture  committed,  though  not  a  present  capacity  to  bring  an 
action  (^),.  and  so  if  a  copyholder  holding  of  a  manor  belonging 
to  a  bishoprick,  commits  a  forfeiture  by  feHing  timber  during  the 
vacancy  of  the  see,  the  succeeding  bishop  may  bring  ejectment 
for  such  forfeiture.  (A) 

If  the  act  of  forfeiture  was  such  as  to  determine  the  customary        Heir. 
estate,  as  if  a  copyholder  makes  a  feofiment  in  fee,  it  seems  that 
the  heir  of  the  lord  in  whose  time  it  occurred,  is  entitled  to  take 
advantage  of  such  forfeiture,  (t > 


(«)  Awiif  p.  lis.  Dench  ▼.  Bamp- 
tODy  4  Vet.  700. 

(6)  Bid.  Nor  will  eijnity  relieve  « 
copyholder  tenant  finr  life  who  commiti 
witfol  wiite.  Thomai  ▼.  Porter,  1  Ch. 
Gi.  96.  Pr.  Gh.  547;  hnt.Me  Amb. 
511.    1  Fonbl.  Eq.  396. 

(O  Bfargnret  Podger*!  cue,  9  Rep. 
107,  a.  Oilb.  Ten.  S44.  1  Watk. 
Copjh.  341,  Snd  edit.  Doe  d.  Folkof 
▼.  Clementf ,  t  M.  and  S.  68. 

(d)  Strode  ▼•  DennlMD,  9  Lev.  94. 
T.  Jonet,  189,  S.  C.  Com.  Dig.  Copjfa. 
(M.6). 

(e)  Coke  Copyh.  S.  60.    1  Watk. 


Copyh.  342)  Snd  edit.  Com  Dig.  Copyh. 
(M.6). 

(/)  Co.  Copyh.  S.  eo.  Moor,  393. 
Vin.  Ab,  Copyh.  (T.  c). 

(f  )  Co.  Copyh.  S.  60.  Gilb.  Ten. 
334.  1  Watk.  Copyh.  343,  2nd  edit. 
See  eaUif  p.  107 ;  but  lee  Lady  Mont* 
ague's  ease,  Cro.  Jac  30i. 

(k)  Read  ▼.  AUen,  BnU.  N.  P.  107. 
See  ON^e,  p.  108. 

(t)  Com.  Dig.  Copyh.  (M.  6).  1  Lntw. 
801.  ComwalUs  Y.  Hammond,  Palmer, 
416.  Lat€b„  ft6,  S.  C.  Doe  d.  Tar- 
rant ▼.  Hellier,  3  T.  R.  173.  SnppL  to 
Co.  Copyh.  S.  11. 
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But  the  alienee  or  lessee  of  a  manor  cannot  enter  for  a  for- 
feiture incurred  before  his  own  time,  (a) 

The  lord  cannot  take  advantage  of  a  forfeiture,  if  he  has  dis- 
pensed with  ity  as  by  acceptance  of  rent  with  notice  of  the  forfei- 
ture (6) ;  so  if  the  act  has  been  done  with  the  Ucence  of  the  lord, 
express  or  implied,  it  is  no  forfeiture. 

It  is  not  necessary  that  any  presentment  of  the  forfeiture 
should  be  made,  or  that  the  lord  should  enter  or  seise  before 
bringing  an  ejectment  for  the  forfeiture,  (c) 

It  seems  that  the  statute  of  limitations  will  run  against  the  lord 
in  case  of  a  forfeiture  of  a  copyhold,  (d) 


Mortgagee. 


A  mortgagee,  or  his  assignee,  who  has  the  legal  estate,  may 
maintain  ejectment.(«)  If  there  are  two  several  mortgagees,  one  of 
whom  has  got  the  legal  estate,  he  is  entitled  to  recover  in  eject- 
ment against  the  other  mortgagee.  (/) 

Where  leases  have  been  granted  by  the  mortgagor  previously 
to  the  mortgage,  and  such  leases  are  still  subsisting,  the  mort- 
gagee cannot  maintain  ejectment  before  the  determination  of 
such  leases  {g) ;  but  a  lease  made  by  the  mortgagor  after  the 
mortgage,  will  not  prevent  the  mortgage  from  bringing  ^ect- 
ment  (A),  though  such  lease  was  made  in  the  time  of  the  ori^nal 
mortgagee,  and  before  the  assignment  of  the  mortgage  to  the 
lessor  of  the  plaintiff,  (t ) 


Fiifon.  A  parson  after  induction  may  maintain  crjectment  for  the  glebe 

lands,  &c.  {h\  and  he  may  recover  against  his  own  lessee,  on  the 
ground  of  the  lease  of  the  rectory  being  avoided,  on  aceount  of 
his  own  non-residence,  by  force  of  the  statute  18  Elix.  c.  SO.  (Q 


(a)  Coke  Copyb.  S.  ^.  Penn  v.  Mer- 
rivaU,  Owen,  63.  Cornwallis's  case,  2 
Vent.  S9.  Aooo.  4  Leoo.  9t9.  See 
Doe  d.  Mattbewi  ▼.  Smart,  It  Eut, 


(6)  Com.  Dig.  Copyh.  (M.  8).  1  Watk. 
Copyb.  349  to  353,  Sod  cdit^  Vin.  Ab. 
Copyb.  (A.  d). 

(c)  BnU.  N.  P.  107. 

(d)  Doe  d.  Tarrant  ▼.  Hellier,  3  T. 
R.  17t»  3. 

(t)  Smartle  ▼.  Williams,  1  Salk.  245. 
3Lev.387,S.C, 


(/)  Ooodtitle  d.  Norris  v.  Mofgaa, 
1 T.  R.  755. 

(g)  Doe  d.  Da  Coita,  v.  Wbartoa,  S 
T.R.8. 

(A)  Keecb  d.  Wanie  ▼.  Hall,  Doegl. 
SI.    Birch  ▼.  Wrigbt,  1  T.  R.  383. 

(0  Thunder  d.  Weaver  v.  Belcher, 
3  Eut,  449.  At  to  staying  proceedmgi 
under  sUt.  7  Geo.  S,  c.  SO,  io  actions 
by  mortgagees,  see  jwef. 

(fc)  See  jHMf,  in  ^  Evidence.*' 

(OFrogmorton  d.  Fleming  v.  Seott, 
S  East,  467.  t 


EjecimefU,  ^^ 

A  parson  may  maintain  ejectment  against  a  party  in  possession  of        ^'^^* 
the  glebe  lands,  though  the  current  year  of  a  tenancy  from  year    q^  particular 
to  year,  created  by  his  predecessor,  is  unexpired,  (a)  penoos. 

A  personal  representative  of  a  termor  may  maintain  ejectment.  Personal -repre- 
whether  the  testator  or  intestate  had  a  lease  for  years,  or  from  sentative. 
year  to  year,  and  whether  the  ouster  was  before  or  after  his 
death.  (6)  Where  a  term  is  bequeathed  to  an  executor,  he  will 
take  it  as  executor,  and  not  as  legatee,  until  he  assents  to  take  it 
as  legatee  (e),  and  one  of  several  executors  may  assent  to  a  be- 
quest to  himself,  {d) 

The  statute  S2  Hen.  8,  c.  7,  s.  7,  has  put  tithes  in  the  hands  of  Tithe  owner. 
lay-impropriators,  or  which  are  admitted  to  be  or  abide  in  tern-* 
poral  hands,  upon  the  same  footing  with  corporeal  hereditaments, 
turning  them  as  it  were  into  lands  and  tenementS|  and  realizing 
them  (e),  so  that  an  ejectment  may  now  be  maintained  for  them.  (/) 
It  has  been  already  stated,  that  ejectment  only  lies  against  a 
party  claiming  title,  and  not  against  those  who  merely  refuse  to 
set  out  their  tithe,  and  where  the  tithe  is  taken  in  kind,  and  not 
where  an  annual  sum  is  paid  in  lieu,  {g) 


Where  an  ejectment  is  brought  in  an  inferior  eourt,  which  has  Of  the  ancient 
not  the  power  of  framing  a  rule  to  confess  lease  entry  and  ouster,  practice*  ^"^^ 
or  of  enforcing  obedience  to  such  a  rule  (A),  the  claimant  must  ^^^n  necessary. 
proceed  according  to  the  ancient  practice  in  this  action,  by  ac- 
tually sealing  a  lease  upon  the  premises  to  a  real  person,  who  is 
ousted  by  a  real  defendant,  against  whom  the  ejectment  must  be 

(«)  Doe  d«  Kerby  ▼.  Carter,  1  R.  mot'c  cases  and  opinioDs,  S47,  S.  C. 

and  M.  tS7.  Co.  Lift.  159,  a.   i  Saund.  305,  (o,)  5th 

.  {h)  Slade's  cate,  4  Rep.  95,  a.  More-  edit.    Gilb.  Eject.  65,  Sod  edit. 

Vm'M  OMe,  1  V«nt.  SO.    Doe  d.  Shore        (/)  Priest  v.  Wood,  Cro.  Car.  SOI. 

▼.  Porter,  S  T.  R.  IS.  ,  Harpiir'i  case,  11  Rep.  S6,  b.    Camel! 

(c)  Young  ▼.  Holmes,  l  Stra*  70.  v.  Clavering,  2  Ld.  Raym.  789. 


Dig.4dmioistratiou,(C.5).  What  (g)  Ante^  p.  487.  Doe  d.  Brierly  v. 

conetitntes  an  assent,  see  1  Saund.  279,  Palmer,  16  East,  53.    Gilb.  Eject.  65^ 

d,  (o,)  5th  editioD*    Doe  v.  Stnrges,  7  2nd  edit. 

Tnimt.  217.  (A)  R.  ▼.  Mayor  of  Bristow,  i  Keb. 

(4)  TowBion  Y.  Hekell,  3  B.  and  A.  690.    Sberman  v.  Corke,  1  Keb.  795. 

40.  Gilb.  Eject.  38,  Snd  edit.  Anou.  Comb. 

(t)  Bally  T.  Welto,  3  WiU.  SO.    Wil-  jo8. 
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Of  the  ancient  brought,  (a)    So  where  the  possession  is  vacant,  and  there  is  no 
practice,  and     tenant  upon  whom  the  declaration  and  notice  can  be  served,  the 
wnenneceasary.  ^|j^}|jna^,jt  mxiai  proceed  according  to  the  ancient  practice. 
Vacant  poues-       Where  the  premises  are  wholly  unoccupied,  it  is  not  necessary 
lion.         for  the  claimant,  who  has  the  right  of  possession,  to  proceed  by 
ejectment,  for  he  may  enter  upon  the  premises  without  process 
of  law,  and  if  trespass  be  brought  against  him,  he  may  justify  in 
a  plea  of  lib.  ten.  if  he  be  the  owner  of  the  freehold.  (A)  A  tenant 
having  omitted  to  deliver  up  possession  when  his  term  had  ex- 
pired by  a  notice  to  quit,  the  landlord,  at  a  time  when  nobody 
was  in  the  house,  broke  open  the  door  with  a  crow  bar,  and  re- 
,  sumed  possession,  some  little  furniture  being  stifl  in  the  house. 

The  tenant  having  obtained  a  verdict  in  trespass  against  the 
landlord  for  this  entry,  the  court  granted  a  new  trial,  holding 
that  the  landlord  might  enter  in  such  case,  (c) 

Ejectment  cannot  be  maintained,  as  on  a  vacant  possession, 
where  there  is  any  thing  left  by  the  tenant  on  the  premises,  how- 
ever trifling,  for  almost  any  matter  will  suffice  to  prevent  a  vacant 
possession  {d),  as  if  fhe  tenant  leave  beer  in  a  cellar,  or  hay  in  a 
bam  {e) ;  and  in  case  of  ground  on  which  there  is  no  house  or 
building,  if  it  be  known  where  the  tenant  lives,  the  lessor  of  the 
plaintiff  cannot  proceed  as  on  a  vacant  possession.  (/) 

The  mode  of  proceeding  in  ejectment  on  a  vacant  possession, 
is  as  follows.  A  lease  for  years  being  previoudy  prepared,  and 
when  necessary,  a  power  of  attorney  executed,  the  party  daim- 
ing  title,  or  his  attorney,  enters  upon  the  premises  before  the 
essoign  day  of  the  term,  and  there  seals  and  delivers  the  lease  to 
the  lessee,  who  is  usually  some  friend  of  the  lessor,  and  at  the 
same  time  delivers  him  the  possession ;  but  an  attorney  cannot 
be  lessee.  (^)  The  lessee  remains  on  the  premises  until  some 
third  person  enters  thereon  by  previous  agreement,  and  turns 
him  out  of  possession,  upon  which  a  declaraticm  in  ejectment, 
which  has  been  previously  prepared,  is  delivered  on  the  premises 
,  to  the  ejector,  founded  upon  the  demise  contained  in  the  lease. 

(a)  Adams  Eject.  173,  Sod  edit.  158. 

(b)  Taunton  v.  Costar,  7  T.  R.  431.       .  (d)  Per  Dampi^r,  J.  Doe  d.  Lowe  t. 
The  landlord  may  alto  avail  himself  of    Roe,  2  CliittylsR.  177. 

tlie  remedy  given  him  by  the  statates.  (e)  Savage  v.Dtot,9Str.  I06i.  Bnl. 

,                    11  G.  2,  c.  19,  8.  16,  and  57  G.  3,  c.  52.  N.  P.  97,  S.  C. 

Ex  ptBTie  Pilton,  1  B.  and  A.  569.  (/ )  IM. 

(c)  Turner  v.  Meymott,  1  Biiigh.  (^)  R.M.  1654,S.  lK.B,andC.B. 
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The  declaration  is  simikr  to  that  in  ordinary  caseis^  except  that  or  the  ancient 
the  parties  .to  it  are  real,  and  not  fictitious  persons;  the  lessee  practice,  and 
heing  made  plaintiff*  on  the  demise  of  the  lessor,  and  the  ejector  whenneccMary. 
defendant.    In  Ueu  of  the  ordinary  notice  for  the  tenant  to  ap-    ' 
pear  and  be  made  defendant  instead  of  the  casual  ejector,  a  no- 
tice is  subscribed  to  the  declaration,  signed  by  the  plaintiff"s  at- 
torney, and  addressed  to  the  real  defendant,  informing  him  that 
miless  he  appear  in  court  on  the^r^^  day,  or  within  the  first/our 
days  in  London  or  Middlesex,  or  in  any  other  county,  within  the 
first  eight  days  of  the  next  term,  at  the  suit  of  the  plaintiff)  and 
plead  to  the  declaration,  judgment  will  be  entered  against  him  by 
defiiult.  (a)    In  cases  of  vacant  possession,  no  person  claiming. 
title  will  be  let  in  to  defend ;  but  he  that  can  first  seal  a  lease 
upon  the  premises,  must  obtain  possession.  (A) 

In  moving  for  judgment  against  the  defendant,  in  case  of  a  va- 
cant possession,  in  the  King's  Bench,  an  affidavit  must  be  made 
of  the  sealing  of  the  lease,  entry  of  the  lessee  and  ouster,  and 
delivery  of  the  copy  of  the  declaration ;  so  also  of  the  execution 
of  the  power  of  attorney,  if  the  entry  was  made  by  a  third  per- 
son; but  in  the  Common  Pleas  such  an  affidavit  is  unnecessary, 
it  being  only  requisite  to  give  a  rule  to  plead,  as  in  common 
cases,  (e) 

Wher6  ejectment  is  brought  in  an  inferior  court,  it  is  usual  to 
give  the  tenant  in  possession  notice  of  the  claimant's  proceedings, 
but  such  notice  need  not  be  given  until  after  the  entry  and  exe- 
cution of  the  lease,  (d) 

An  ejectment  may  be  removed  from  an  inferior  court,  either 
by  habeas  corpus  {e)  or  certiorari,  {f)  When  removed,  the 
tenant  in  possession  is  entitled  to  the  same  privilege  of  confessing 
lease  entry  and  ouster,  and  defending  the  action,  as  if  the  plain- 
tiff^ had  originally  declared  in  the  superior  court,  {g) 

It  has  been  held  to  be  a  contempt  of  court,  to  assign  the  death 
of  the  nominal  plaintiff*  for  error,  and  in  the  same  case  a  release 
by  the  nominal  plaintiff*  in  error,  was  said  to  be  a  contempt  (A) ; 

(«)  Tidd'i  Pr.  5St,  Sth  edit.   Adamt  (/)  Doe  d.  Sadler  t.  Dring,  1  B.  and 

Efeet.  174,  tnd  edit.  C.  S55,  oYerniling  Highmore  v.  Bariow, 

(6)  Barnes,  177.  Barnes,  4«  1 ;  and  see  Patterson  v.  Eades, 

(c)  Tidd's  Pr.  586,  Stb  edit.   Adamt  S  B.  and  C.  551. 

Eject  176,  Snd  edit. ;  and  see  pM#.  Or)  Oiib.  £ject.  37,  tnd  edit. 

(if)  1  LIU.  Pr.  Reg.  675.  W  Moore  v.  Goodriglil,  t2  Str.  899. 

it)  Allen  v.  Foreman,  i  Sid.  319.  Anon.  1  Salli.  S60. 
Oilb.  Eject  37,  Sud  edit 
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Of  the  ancient  SO  where  tbe  defendant  in  an  ejectment  on  a  vacant  posaesnttn 
practice^.and     g^ye  a  Warrant  of  attorney  to  confess  judgment,  tiie  court  set  it 

when  necessary.  ^^^  ^^j 


Of  the 
declaration. 

Title. 


Bjr  original  or 
bUl. 


Venue* 

Demise. 
When  laid. 


The  declaration  is  the  first  process  in  ejectment  (b\  no  writ 
being  previously  issued.  It  should  regularly  be  entitled  of  the 
term  in  which  it  is  delivered,  or  if  delivered  in  vacation,  of  the 
preceding  term,  and  though  the  demise  be  laid  after  the  first  day 
of -that  term,  yet  no  advantage  can  be  taken  of  that  drcumstanoe, 
for  the  tenant,  if  he  appear,  will  be  compelled  by  the  consent 
rule  to  accept  a  declaration  entitled  of  a  subsequent  term,  (e) 
Even  if  the  declaration  be  not  entitled  of  any  term,  it  is  good  if 
the  tenant  has  sufficient  notice  given  him  therein  to  appear  to 
.  the  action,  {d) 

The  declaration  in  the  King's  Bench  is  usually  by  original 
though  it  may  be  by  bill.  In  the  Common  Pleas  it  is  by  origi^ 
nal,  and  in  the  Exchequer  of  Pleas  by  bill,  {e)  Where  the  de- 
claration by  original  in  the  King's  Bench  states  that  the  ienani 
instead  of  the  casual  ejector  was  attached  to  answer,  and  the 
name  of  the  casual  ejector  is  used  in  the  rest  of  the  declara- 
tion, a  rule  for  judgment  will  be  granted  against  the  latter,  but 
if  the  defendant  should  appear,  the  proceedings  may  be  set 
aside  for  irregularity.  (/) 

The  venue  in  ejectment  is  local,  (g) 

The  demise  must  be  laid  afier  the  title  and  right  of  entry 
of  the  lessor  of  the  plaintiff*  accrued  (A),  and  as  the  record  in 
ejectment  is  evidence  in  an  action  for  the  mesne  profits,  it  is 
usual  to  lay  the  day  of  the  demise  as  &r  back  as  possible,  (i)  In 
ejectment  on  the  demise  of  an  heir  at  law,  the  demise  was  laid 
on  the  day  on  which  the  ancestor  died,  and  it  was  held  good  (I) ; 
and  so,  as  it  seems,  a  posthumous  ison  taking  lands  by  way  of  re- 
mainder under  the  stat.  10  &  1 1  W.  3,  c.  16,  may  lay  the  de- 


(a)  Hooper  t.  Dale,  1  Str.  55U 

(6)  Barnea,  186. 

(c)  Tidd.  Pr.  519, 8th  edit. 

<d)  Ooodtitle  d.  Price  ▼.  Badtitle, 
MS.  Adams  Eject.  181,  Sod  edit.; 
and  see  Goodtitle  d.  lUmger  v.  Roe,  S 
Chitty's  R.  172,  Barnes,  186,  as  to  a 
wroog  term. 

(0  Tidd's  Pr.  5t0, 8th  edit. 


(/)  Adoo.  S  Chitty't  R.  175. 

(r)  AnoD.  6  Mod.  SSf .  Mmjot  U 
Berwick  t.  Ewart,  S  TV.  Bl.  1070. 
Moiten  T.  Fabrigaa,  Cowp.  176. 

(&)  Boll.  N.  P.  105.  Berriogton  t. 
Parkhorst,  8  Str.  1087. 

(•)  Ball.  N.  P.  87. 

(k)  Roe  d.  Wrangluun  ▼.  Hersey,  S 
was.  «74. 


Ejectmeni» 
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Of  the 

declaration. 


mne  from  the  day  of  his  father's  death,  (a)  Where  an  entry 
has  been  made  to  avoid  a  fine  levied  .Tfith  proclamationsy  the  de- 
mise must  be  laid  after  the  entry.  (6)  Where*  a  person  comes  — ^— - 
lawfully  into  possession,  as  under  a  negociation  for  a  purchase  or, 
a  lease,  ejectment  cannot  be  maintained  until  such  possession 
lias  been  determined  by  demand  or  otherwise,  and  therefore  the 
demise  ought  to  be  laid  after  the  time  of  such  demand  (c) ;  and 
so  where  there  has  been  a  tenancy  at  will,  the  demise  cannot  be 
laid  on  a  day  antecedent  to  the  determination  of  the  will  (cf),  but 
this  is  said  not  to  be  necessary  in  an  ejectment  brought  by  a 
mortgagee  against  a  mortgagor  in  possession,  in  which  case,  it  is 
said,  the  demise  may  be  laid  on  a  day  anterior  to  the  actual  de- 
termination of  the  will  (e) ;  but  since  a  late  decision  (/),  in  which 
it  was  held  that  a  tenancy  subsists  between  the  mortgagor  and. 
mortgagee,  the  above  dicium  may  be  doubted,  and  it  will  be 
prudent  to  lay  the  demise  in  such  an  action  after  a  demand 
of  possession.  If  a  clause  is  inserted  in  the  mortgage  deed,  as 
is  now  usual,  that  the  mortgagor  shall  continue  in  possession 
until  defiiult  is  made  in  payment  of  the  mortgage  money,  the  de- 
mise ought  to  be  laid  subsequent  to  the  time  appointed  for  the 
payment  (^)  In  an  ejectment  brought  by  an  assignee  of  a  bank-. 
nipt  or  a  copyholder,  the  manner  in  which  the  demise  must  be 
laid  has  been  already  stated,  (h) 

Where  ejectment  was  brought  on  the  demise  of  a  corporation  when  by  deed. 
aggregate,  it  was  formerly  thought  necessary  for  them  to  execute 
a  power  of  attorney,  authorising  some  person  to  enter  upon  the 
lands,  and  make  a  lease  under  seal,  and  that  the  declaration 
should  state  the  dembe  to  be  under  seal  (i) ;  but  such  a  proceed- 
ing is  not  now  required,  nor  need  the  demise  in  the  declaration, 
as  it  seems,  be  stated  to  be  by  deed  (i),  nor  if  so  stated  need  the 


(«)  Boll.  N.  P.  10ft. 

(6)  AmU,  p.  497. 

(«)  Right  d.  Lewis  ▼.Betrd,  IS  Ettt, 
tiO»    Seefltff,  p.5t4. 

(^  Po'  BoUer,  J.  Birch  t.  Wright, 
1T.R.S8S.  Goodtitted.  GalUway  V. 
Herbert,  4  T.R.  680. 

.(«)  P^  BeUer,  J.  Birch  t.  Wright, 
1T.R.S8S. 

(/)  Pirtfidge  ▼•  Bere,  5  B.  and  A. 
e04. 

(f )  t  Phill.  Eftd.  955, 6th  edit 


(k)  Anlty  p.  509, 51 2.  As  to  Uie  demise 
in  an  action  by  a  creditor  of  an  insol- 
Ttnt  after  a  conveyance  to  him  by  the 
clerk  of  the  peace,  pursuant  to  41 0.  S, 
c.  70,  s.  15»  see  Doe  d.  Whstley  t. 
Tellbg,  t  East,  S57. 

(i)  Gilb.  Eject.  S5,  Sod  edit. 

(Jk)  Partridge  v.  Ball,  1  Ld.  Raym. 
1S6.  Cartb.  S90,  S.  C.  qfter  ttriicl. 
Adanie  Eject.  190,  Sod  edit ;  lint  see 
BnU.  N.  P.  98. 
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EjectfnetU. 


Of  the       deed  be  proved,  (a)  In  ejectment  for  tithes,  die  demise  not  beibg 
declaration.    ^^^^  ^^  yiaye  been  by  deed,  it  was  held  bad  after  verdict  (i),  but 
this  case  was  said  by  Holt,  C.  J.  not  to  be  law.  (c)    In  a  de- 
mise by  an  infant,  it  is  not  necessary  to  state  a  rent  reserved,  (df) 

The  interest  of  the  plaintiff  cannot  be  in  any  manner  affected 
by  the  length  of  time  stated  in  the  declaration  in  ejectment,  and 
therefore,  though  the  lessor  of  the  plaintiff  be  only  tenant  from 
year  to  year,  the  plaintiff  may  declare  in  ejectment  upon  a  term 
for  several  years,  (e) 

The  demise  must  be  framed  according  to  the  legal  interest  of 
the  lessors  of  the  plaintiff.  Thus,  a  joint  demise  by  two  persons 
is  npt  supported  by  proving  that  they  are  entided  as  tenant  for 
life  and  remainderman,  for  the  lease  of  the  latter  operates  as  a 
confirmation,  and  not  as  a  lease,  (f) 

Jointenants  and  coparceners  may  either  join  or  sever  in  de- 
mising. Upon  a  several  demise  from  eacfi,  the  portion  belong- 
ing to  him  may  be  recovered,  and,  if  several  jointenants  or  co- 
parceners join  in  the  action,  and  declare  upon  the  separate  de- 
mises of  each,  the  whole  premises  may  be  recovered,  (g)  The 
payment  of  an  entire  rent  to  the  common  agent  of  the  lessors  of 
the  -plamtiS  is  primi  facie  evidence  of  their  joint  title,  {h) 

Tenants  in  common  must  make  several  demises  in  ejectment  (t) 

for  not  being  seised  per  mieet  per  totU,  but  each  having  a  several 

moiety,  a  joint  lease  by  them  must  operate  as  the  several  lease 

of  each,  and  it  is  therefore  incorrect  to  lay  a  joint  demise,  which 

imports  a  joint  lease  in  law. 

Party  made  lea-      Where  a  party  is  made  a  lessor  of  the  plaintiff  without  his  au- 

lor  without  au-  thority,  he  may,  before  appearance,  move  to  have  his  name 

thoritj.  struck  out  of  the  declaration,  {i)    But  when  tiiere  was  a 


Jointenants  and 
coparcenen. 


Tenant!  in  oom« 
tnon. 


(«)  Farley  d.  Mayor  Cant.  v.  Wood, 
lE»p.  N.P.C.  198. 
(6)  Aw adiing  v.  Pien,  Cro.  Jar.  619. 

(c)  Partridge  ▼.  Ball,  1  Ld.  Raym. 
1S6. 

(d)  Zonch  V.  Parsons,  3  Burr.  1806. 

(e)  Doe  d.  Shore  v.  Portt- r,  S  T.  R. 
IS,  17.  Boll.  N.  P.  106.  As  to  enlarg- 
ing tlie  term,  see  post, 

(/)  Treporl's  case,  6  Kep.  15,  a.  Co. 
Litt.  }j.  a      Gilb.  Eject.  85,  fod  edit. 

(g-)  Uot>  d.  Marsark  v.  Read,  It  East^ 
57.  Doe  d.  Wbayman  v.  CliapHni  S 
Taant.  ISO.    Doe  d.  Gill  v.  Pearson,  & 


East,  173.  Doe  d.  Lalham  t.  FeoB,  5 
Campb.  N.  P.  C.  190. 

(Jk)  Doe  d.  Clarke  ▼.  Onat,  IS  Eist, 
ttl. 

ft)  Heartherley  ▼.  Weatooy  f  WBt. 
S3t.  Mantle  ▼.  Woblington,  Cro.Jac. 
166.  Moore  v.  Fnrsden,  l  Shower* 
342.  Co.  Lilt.  200,  a.  Gilb.  Eject  85, 
Snd  edit. ;  hnt  se«*  what  is  said  hy  Gibba, 
Atty.  Geol.  umicnt  curuiy  1«  East,  61. 
t  Phil.  Evid. S18,  6th  edit. 

(ir)  Doe  d.  Shepherd  v.  Roe,  S  Chitly'a 
Rep.  171. 
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by  assignees  of  a  bankrupt  (without  their  authority)  who  had       Of  the 
given  up  the  property  to  the  bankrupt^  under  whom  the  plaintiff   declaration. 
cfaumedf  the  court  refused  to  interfere,  at  the  instance  of  the  de* 
fendant  (a) 

When  there  exists  any  doubt  as  to  the  parties  in  whom  the 
legal  interest  resides,  or  as  to  the  time  when  the  title  of  the  les- 
.sors  of  the  plaintiff  accrued,  it  is  usual  to  insert  several  demises 
in  the  declaration  according  to  the  circumstances  of  the  case. 

The  parish  where  the  lands  are  situated  need  not  be  named,  situation  of  tlie 
though  some  place  should  be  mentioned,  and,  if  a  place  be  piemises. 
mentioned  generally,  it  will  be  intended  to  be  a  viU.  Where 
the  place  at  which  the  premises  were  situated  was  omitted,  the 
court,  after  verdict,  held  that  they  might  be  intended  to  be  si- 
tuated at  the  place  where  the  ouster  was  alleged.  (6)^  But» 
where  a  parish,  &c.  is  mentioned,  the  description  must  be  correct, 
for  a  variance  wUl  be  fatal,  (c)  However,  where  the  premises 
were  described  as  situate  in  the  parish  of  A.  and  B.,  and  at  the 
trial  it  appeared  that  some  of  the  lands  lay  in  the  parish  of  A., 
and  some  in  the  parish  of  B.,  and  that  there  was  no  parish  of 
-A.  and  B.,  and  the  plaintiff  had  a  verdict,  the  court  refused  a 
-rule  for  a  new  trial  {d) ;  so  where  they  were  described  as  lying  in 
the  parish  of  Famham^  and  proved  to  be  in  the  parish  of  jPam- 
ham  Royal^  it  was  held  not  to  be  a  fatal  variance,  unless  it  could 
be  proved  that  there  were  two  Famhams.  (e)  So  also  where  the 
premises  were  described  as  in  the  parish  of  Westbury,  and  it  was 
proved  that  there  were  two  parishes  of  Westbury,  viz.  Westbury 
on  Trym,  and  Westbury  on  Severn,  this  was  held  to  be  no  va- 
riance. (/)  Where  the  premises  lie  in  different  parishes  it  has 
been  usual  to  enumerate  the  whole  as  lying  in  one  parish,  and  to 
repeat  the  description  of  them  as  lying  in  the  other  parish,  but 
it  seems  sufficient  to  enumerate  them  once  only,  and  to  describe 
them  as  situate  in  the  parishes  of  A.  and  B.,  or  in  A.  and  B. 
respectively,  (j^) 

The  entry  of  the  plaintiff  upon  the  land  is  stated  to  be  by  vir^-        ^try. 

(a)  Doe  d.  Vioe  ▼.  Figgida,  3  Taunt,  ter,  4  Tannt.  671. 

440.  (0  Doe  d.  Toilet  ▼.  Salter,  13  East, 

(6)  Goodri^t  d.  Smallwood  t.  Stro-  9. 

ther,  S  W.  BL  706.  (/)  Doe  d.  James  v.  Harris,  5  M.  aud 

(c)  GoodtiUe  d.  Pinsent  v.  Lammi-  S.  326. 

man,  t  Canpb.  N.  P.  C.  274.  (jg)  Adams  Eject  193,  2Dd  edit.   2 

(d)  Goodtitle  d.  Bremridge  ▼.  Wal-     Chitty's  Plead.  395. 
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megimeni. 


Of  the 
declaration. 

Ouster. 


Amending. 


tu6  of  the  demise^  and  it  is  not  necessary^  though  it  b  usual,  to 
allege  a  day.  (a) 

Where  diere  are  several  demises  on  the  same  day,  it  is  usual 
to  lay  only  one  entry  and  one  ouster,  but  otherwise  there  should 
he  as  many  entries  and  ousters  as  there  are  demises.  (&)  The 
ouster  should  regularly  be  laid  after  the  lease  and  entry,  bat 
where  the  lease  was  stated  to  have  been  made,  6th  Sept.  S  Jac. 
and  the  declaration  alleged,  that  "  afterwards,  to  wit  on  the  4th 
Sept  2  Jac."  the  defendant  ejected  the  plaintiff,  the  court,  after 
verdict,  rejected  the  words  "  4th  Sept  2  Jac.*'  as  repugnant,  (c) 
It  is  not  essential  that  the  day  of  the  ouster  should  be  expressly 
mentioned,  it  is  sufficient  if  it  appears  to  be  aft^r  the  term  com- 
menced, and  before  action  brought  (cQ 

The  declaration  in  ejectment  may  be  amended  in  the  day  of 
the  demise  (e),  but  the  court  will  not  allow  the  day  of  the  demise 
to  be  altered  to  a  day  subsequent  to  the  *day  of  serving  the  de- 
claration. (/)  It  is  now  the  practice  to  permit  the  plaintiff  to 
add  a  new  demise,  if  on  the  satne  title,  (g)  In  a  late  casc^  a 
new  count  -on  a  fresh  demise  was  added  on  payment  of  costs  aftier 
three  terms  had  elapsed,  and  the  roll  had  been  made  up  and  car- 
ried in.  (h)  So  aftier  judgment  and  writ  of  error  brought,  the  de- 
claration was  amended  by  striking  out  the  word  ^'tenements.** (i) 
So  if  the  notice  to  appear  be  of  a  wrong  term,  it  may  be  amend- 
ed (it),  and  the  courts  will  allow  an  amendment  to  be  made  m 
the  name  of  the  parish  in  which  the  premises  are  situated.  (Q 

The  declaration  may  also  be  amended  by  enlarging  the  tenn. 
Thus  the  term  was  enlarged  on  payment  of  costs,  though  the 
cause  was  at  issue,  a  special  jury  struck,  and  the  parties  had 
gone  down  to  the  assises  before  the  mistake  was  discovered  (»); 
and  a  similar  amendment  was  allowed  after  a  judgment  in  gect- 


(a)  Gilb.  Eject.  77,  2iid  edit. 
(6)  Tidd'i  Pr.  5tl,  8th  edit. 

(c)  Adams  t.  Ooose,  Cro.  Jac.  96. 
Bal.  N.  P.  106.  Davis  v.  Purdy,  YcIt. 
18S ;  and  See  Bynner  ▼•  Rnssel,  1  Biog. 
S3. 

(d)  Gilb.  Eject.  77,  Sod  edit. 

(e)  Doe  d.  Hardman  v.  Pilkiogtou,  4 
Burr.  2447.  Doe  d.  Romford  v.  Miller, 
MS.  Adams  Eject.  199,  find  edit.  1 
Chitty's  R.  536,  notes,  S.  C. 

(/)Doe  d.  Foxlow  v.  Jeffries,  MS. 


Adams  Eject  200. 

(jg)  Tidd's  Pr.  522, 8th  edit. 

{h)  Doe  d«  Beaomoot  t.  Armitage,  1 
Dow.  and  R.  173.  2  Cbittj's  R.  30f , 
S.C. 

(t)  Anon.  1  Ch.  R.  587,  notes. 

(k)  Doe  d.  Bass  v.  Roe,  7  T.  R.  469. 

(0  Doe  d.  O'Connel  ▼.  Porcb,  MS. 
Adams  Eject.  201,  2nd  edit. 

(m)  Roe  d.  Lee  v.  Ellis,  2  W.  BI. 
940. 
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ment  in  Ireland  aflSrmed,  and  a  writ  of  error  brought  in  the        Of  the 
King's  Bench  in  England  (a) ;  but  where  more  than  twenty  years     declaraUon. 
had  elapsed  from  the  time  of  the  judgment  obtained^  and  there     """""^ 
had  been  two  descents  cast,  the  court  refused  to  enlarge  the 
tenuy  in  order  to  enable  the  lessor  of  the  plaintiff  to  sue  out  a 
sci.  fa.  on  the  judgment  (b\  and  it  is  incumbent  on  the  party  ap- 
plying for  leave  to  amend,  to  shew  distinctly  that  no  injustice  will 
be  done  by  granting  the  application,  (c)    The  declaration  in 
ejectment  could  not  formerly  have  been  amended  by  enlarging 
the  term  without  consent,  but  afterwards  such  amendment  was 
allowed  without  any  consent,  (d) 

At  the  foot  of  the  declaration  a  notice  to  appear  is  given ;  if  by  Notice  to  ap- 
the  casual  ejector,  for  the  tenant  to  appear,  and  be  made  defen-  pear. 
dant  in  his  stead ;  if  on  the  statute,  1  Geo.  4,  c.  87,  by  the  les- 
sor  of  the  pkdntiff,  for  the  tenant  to  appear  and  find  bail,  &c.; 
or  in  case  of  a  vacant  possession  by  the  plaintiff's  attorney,  for 
the  defendant  to  appear  and  plead  to  the  action,  (e)  Where  the 
notice,  instead  of  being  subscribed  with  the  name  of  the  casual 
ejector,  was  subscribed  with  that  of  the  nominal  plaintiff,  the 
court  of  King's  Bench  refused  to  set  aside  the  proceedings.  (/) 
So  where  it  was  signed  by  the  lessor  of  the  plaintiff,  the  court 
granted  a  rule  for  judgment,  (g) 

The  notice  should  be  addressed  to  the  tenant  in  possession  by  Direction. 
name  (A),  and  the  Christian  as  well  as  the  surname  of  the  tenant 
in  possession  should  bet  prefixed  to  the  notice  (1)9  but,  where  the 
defendant's  name  was  abbreviated  (John  B.  Jones,  instead  of 
John  Benjamin),  it  was  held  sufficient,  (k)  Where  there  are  se- 
veral tenants,  it  is  usual  to  prefix  all  their  names  to  the  notice, 
which  renders  the  affidavit  of  service  more  simple,  but  it  appears 
to  be  sufficient  to  prefix  the  name  of  each  individual  tenant  to 
the  declaration  with  which  he  is  served.  (/)    In  the  Common 

(«)  Vicais  V.  Haydon,  Gowp.  841.  (jg)  Ooodtiae  d.  Duke  of  Noifolk  t. 

(h)  Doe  d.  Reynell  t.  Tucketr,  t  Notkle,  6  B.  and  A.  849. 
Bam.  and  A.  773.  1  Chitty'i  R.  535,        (Jk)Doe  v.Badtitle,l  Cbitty's  R.  215. 

S.  C.  Doe  d.  Ooveroore,  &c.  v.  Roe,  1  B. 

(tf)  Bradney  ▼•  Haneldeo,  1  B.  aod  Moore,  113 ;  bnt  tee  Doe  d.  Peanon  v. 

C.  Iti .    t  Dowl.  and  Kyi.  SS7,  S.  C.  Roe,  5  B.  Moore,  73. 

(d)  Oatei  ▼.  Shepherd,  t  Str.  1S7S.        (t)  Doe  ▼.  Roe,  1  Chitty't  R.  578. 
Tidd^a  Pr.  SSf ,  Sth  edit.  (Ic)  IM.  note  («). 

(e)  Tidd%  Pr.  5f3, 6tb  edit.  (t)  Roe  d.  fiorlton  v.  Roe,  7  T.  R. 


(/)  Hailewood  d.  Price  ▼.  Thatcher,     477. 
3  T.  R.  351,  OTenmnog  Bamea,  17S. 
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declaration. 

Notice  to  ap- 
pear. 


When  to  ap- 
pear. 


Where  to  ap- 
pear. 


Pleasi  where  seyeral  tenants  had  been  served  with  a  copy  of  the 
declaration,  but  the  notice  was  not  addressed  to  any  of  them, 
judgment  was  allowed  to  be  entered  agamst  the  casual  ejec- 
tor, (a) 

It  may  here  be  remarked,  that  where  several  ejectments  are 
brought  for  the  same  premises  upon  the  same  demise,  the  court 
on  motion,  or  a  judge  at  chambers,  will  order  them  to  be  conso- 
lidated. (6) 

When  the  premises  are  situated  in  London  or  Middlesex,  the 
notice  should  require  the  tenant  in  possession  to  appear  on  the 
first  day  in  full  term,  (not  die  essoign  day,)  or  within  the  first  foar 
days  of  the  next  term,  (c) 

Where  the  premises  do  not  lie  in  London  or  Middlesex,  the 
notice  should  be  to  appear  in  the  next  term  after  the  delivery  of 
the  declaration,  whether  it  be  an  issuable  term  omot  {d) 

Where  the  notice  in  a  town  cause  was  to  appear  not  on  the 
first  day,  but  in  the  beginning  of  tiie  next  term,  the  court  granted 
a  rule  nisi  for  judgment  against  the  casual  ejector  (e),  but,  where 
the  notice  was  to  appear  ^^  on  the  morrow  of  the  Holy  Trinity," 
and  judgment  had  been  signed,  the  court  set  it  aside.  (/)  Where 
the  notice  had  been  given  by  mistake  for  Hilary  instead  of  Tri- 
nity term,  and  the  tenant  in  possession  was  aflterwards  informed 
of  the  mistake,  the  court  granted  a  rule  nisi  for  judgment  against 
the  casual  ejector,  (g)  If  the  notice  to  appear  be  of  a  wrong 
term,  it  has  been  already  stated,  that  it  may  be  amended.  (A) 

In  the  King's  Bench  by  bill,  the  notice  should  require  the  te- 
nant to  appear  in  His  Majesty's  Court  of  King's  Bench  at  West- 
minster, or  by  original,  wheresoever  His  Majesty  shall  then  be  in 
England;  but  where  by  original,  the  notice  ran  in  the  form  ap- 
propriate to  the  proceeding  by  bill,  it  was  held  sufficient,  (t)  In 
the  Common  Pleas  the  notice  is  to  appear  in  His  Majesty's  Court 


. ,  («)  Doe  d.  Pearson  v.  Roe,  5  B. 
Moore,  75 ;  bot  tee  Doe  v.  Roe,  1  Cbit- 
ty'»  R.  573. 

(6)  Baniei,  176.  Tidd's  Pr.  666, 8th 
edit. 

(0  Holdfast  V.  Freeman,  S  Str.  1049. 
Tidd's  Pr,  5«4,  8th  edit. 

(d)  Tidd's  Pr.  524,  8th  edit. ;  and 
see  Rules  of  K.  B.  £.  2  Geo.  4.  4  B. 
and  A.  559.  C.  P.  2  Brod.  and  B.  705* 
£xcb.  9  Price,  998. 


(e)  Thredder  v.  Tiavis,  Barnes,  175. 
(/)  Doe  d.  Joyues  ▼.  Roe,  MS.  S 

Selw.  N.  P.  684,  4th  edit.;  and  see 
Lackland  d.  Dowling  v.  Badland,  8  B. 
Moore,  79. 

(f )  Anon.  2  Chiti/s  R.  171.  Dee  v. 
Greaves,  IM.  17S ;  and  see  Anoii.  MS. 
Adams  Eject.  fOS,  2nd  edit. 

(t)  Doe  d.  Thomas  v.  Roe,  2  Chitty^ 
R.  171. 
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of  Common  Bench,  and  in  the  EhLchequefr,  in  the  ofSce  of  Pleas 
of  I£s  Majesty's  Court  of  Exchequer  at  Westminster,  (a) 

In  ejectment  by  landlord  against  tenant^  on  the  statute  1  Geo. 
4t,  c.  87^  a  notice  should  be  given  to  the  tenant,  requiring  him  to 
appear  in  the  court  m  which  the  action  is  commenced,  on  the^r^^ 
day  of  the  next  term,  there  to  be  made  defendant,  and  to  find 
such  bail,  if  ordered  by  the  court,  and  for  such  purposes,  as  are 
specified  in  the  statute.  (6)  The  notice  should  be  signed  by  the 
landlord  himself,  and  not  by  the  casual  ejector,  and  should  be  a 
distinct  notice,  in  addition  to  the  ordinary  one  at  the  foot  of  the 
declaration,  (c)  The  notice  required  by  the  statute  may,  it  seems, 
either  state  the  nature  of  the  bail  or  undertaking,  and  the  recog- 
nisance to  be  given  and  entered  into  by  the  tenant,  and  his  sure- 
ties, specially,  or  may  describe  them  generally  with  reference  to 
the  statute,  {d) 

In  case  of  a  vacant  posseision,  when  the  landlord  proceeds  ac- 
cording to  the  ancient  practice  (tf),  no  notice  is  given  by  the 
casual  ejector  or  landlord ;  but,  instead  thereof,  a  notice  is  sub- 
scribed to  the  declaration  signed  by  the  plaintiff's  attorney,  and 
addressed  to  the  real  defendant,  informing  him,  that  unless  he 
appear  in  court  on  the  Jirst  day,  or  within  the  &rst  four  days,  in 
London  or  Middlesex,  or  in  any  other  coimty  within  the  first 
eighi  days  of  the  next  term  at  the  suit  of  the  plaintiff  and  plead 
to  the  declaration,  judgment  will  be  entered  against  him  by  de- 
fiuilt.(/) 


The  declaration  in  ejectment  must  be  personally  served,  by  de- 
livering a  true  copy  of  it,  and  of  the  notice  or  notices  thereunder 
written,  to  the  tenant  in  possession  (g),  or  to  his  wife,  or  under 
certain  circumstances  to  his  servant,  and  at  the  same  time  read- 
ing over  the  notices,  and  explaining  the  intent  and  meaning  of 
such  service,  or  by  acquainting  the  party  served,  generally,  with 
the  intent  and  meaning  of  the  declaration  and  notices  (A),  but, 
though  the  declaration  be  not  explained  to  the  tenant,  yet,  if  he 


Of  the 
declaration. 

Notice  to  ap- 
pear. 


Under  Btat.lG. 
4,  c,87. 


Vacant  pos« 
seiaion. 


Service. 


(«)  Tidd*s  Pr.  SS4,  Sib  edit. 

(*)  Tidd's  Pr.  5Yft,  8th  edit. 

(e)  Aaon.  1  Dowl.  and  Ryl.  4S5,  note. 

(4)  Tidd'a  Pr.  525,  8th  edit. 

(«)  Jute,  p.  546. 

(  /)  Itdd's  Pr.  5t5,  SIh  edit.  Adaim 
l^eet.  34t,  tod  «dft. ;  Imtin  many  books 
•T  practice  tlie  notice  it  to  appear  and 


plead  on  the  firsi  day  of  next  term  in 
town  canaei ;  and  in  the  next  term,  ge- 
nerally, in  country  caasea.  Imp.  K.  B. 
656,  9th  edit.    2  Mel.  Pr.  218,  Ut  edit 

(jf)  As  to  the  penou  who  is  to  be  con- 
sidered tenant  in  possession.  See  Doe 
▼•  Staanton,  1  Chitty's  R.  lia  &  po$i, 

(k)  Tidd's  Pr.  5X5,  8th  edit. 
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Of  the 
dedtntion. 

Senrice. 


Time  of  lervioe. 


subsequently  acknowledges  tfiat  he  has  rec^ved  it,  and  knows 
what  it  is,  it  will  be  suflSdent.  (a) 

The  mode  of  serrice  where  the  lessor  of  the  plaintiff  proceeds 
on  a  right  of  re-entry  under  the  stat.  4  Geo.  2>  c.  28,  (A)  or  on 
a  vacant  possession  {c\  has  been  already  pointed  out. 

The  declaration  must  be  delivered  before  the  essoign  day  of 
the  term  in  which  the  notice  to  appear  is  given,  otherwise  judg- 
ment cannot  be  given  till  the  next  term  {d)y  and,  where  the  ser- 
vice of  the  declaration  was  before  the  essoign  day,  but  the  ex- 
planation not  until  after  that  day,  it  was  held  insufficient,  {e)  It 
seems,  that  service  of  the  declaration  on  a  Sunday  is  bad  (/),bttt 
an  acknowledgment  on  a  Sunday  of  the  receipt  of  the  dedan- 
tion  b  said  to  be  good,  (g) 
Place  of  tcrrice.  The  tenant  himself  may  be  served  anywhere  (A),  but  sarvioe 
on  the  wife  should  regularly  be  on  the  premises,  or  at  her  hus- 
band's dwelling  house,  (i)  If  the  service  on  the  wife  be  else- 
where, it  should  appear  that  she  and  her  husband  are  living 
together  as  man  and  wife,  {k)  So  service  on  a  relation  or  ser- 
vant of  the  tenant  in  possession  should  be  upon  the  premises.  (/) 

The  service  of  the  declaration  in  ejectment  must  be  upon  the 
tenant  in  possession,  or  upon  his  wife ;  and  under  certain  cir- 
cumstances, it  may  be  upon  the  servant,  &c. 

Where  there  are  several  tenants  in  possession  of  differeiU 
parts  of  the  premises,  a  copy  of  the  declaration  must  be  served 
upon  each  of  them  to  entitle  the  lessor  of  the  plaintiff  to  judg- 
ment against  the  casual  ejector  for  the  whole  (m),  and  so  it  seems 
that  when  a  house  is  let  out  in  lodgings,  a  copy  of  the  declara- 
tion should  be  served  on  each  lodger  (n);  but  though  the  service 


MutUbe  on  ten- 
ant in  pones- 
sion* 

Several  tenants. 


(a)  Doe  d.  Tbonmon  v.  Roe,  3  Chitty's 
R.  186.    Anon.  /faid.  184. 
(6)  ijfile,  p.  555. 
(e)  Antt,  p.  546. 

(d)  Baraes,  \7t,  3. 

(e)  Doe  V.  Roe,  1  Dowl.  and  Ryl. 
563. 

(/)  Morgan  ▼.  Johmoo,  1  H.  Bl, 
6t8.  Barnes,  309 ;  but  see  Comb.  286, 
46S. 

(g)  Bamei,  laS.  Std  vUU  Ooodtitle 
d.  Mortimer  v.  Badtitle,  3  Dowl.  and 
Ryl.  332,  III  Tidd's  Pr,  596,  8th  edit, 
it  is  said,  that  in  the  last  case,  the  Sbot 
day  viras  the  essoign  day  of  the  term. 


(h)  Savage  v.  Dent,  2  Str.  1064. 
Taylor  v.  JefU,  11  Mod.  30f . 

(t)  Doe  d.  Morland  t.  Bayliss,  6  T. 
R.  765.  Doe  d.  Baddam  v.  Roe,  f  Bos. 
and  Pnl.  55.  1  Cb.  R.  500,  note. 
Tidd*s  Pr.  5f 6,  8tb  edit. 

(k)  Ibid.  Jenny  d.  Preston  v.  Catts, 
1  Bos.  &  Pnl.  N*  R*  308. 

(0  Tidd's  Pr.  5f7. 

(»}  Ti<|d*s  FT.  5«6,  Sth  ediL  Doad. 
Bromley  y.  Roc,  1  Gbitty^  R.  141. 
Doe  d.  Elwood  t.  Rof^  3  Mooire,  578. 
Ball.  N.  P.  98. 

(ii}Tidd'sPr.51t6,8thedit. 
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on  one  of  three  tenants  who  hold  severally  is  not  sufficient,  the       ^^  ^^ 
•court  will  grant  judgment  against  the  others,  who  hare  been  pro-    declaration. 
perly  serred.  (a)  Service. 

But  where  several  persons  are  in  possession  of  the  same  pre-       . 

mises  as  jomtenants,  service  on  one  of  them  appears  to  be  a  suf- 
ficient service  on  all,  so  as  to  entitle  the  lessor  of  the  plaintiff  to 
a  rule  absolute  against  the  casual  ejector  {b),  though  the  prac^^ 
tioe  of  the 'King's  Bench  in  such  case  formerly  was,  to  grant  a 
rule  to  shew  cause,  why  service  on  ohe  of  the  tenants  should 
not  be  deemed  good  service  on  all  of  them,  (c) 

There  need  not  be  in  all  cases  an  actual  personal  occupation  Churchwardens, 
of  the  premises  to  make  a  tenant  in  possession;  thus  in  eject- 
ment for  a  house,  which  was  rented  by  the  churchwardens  and 
overseers  of  a  parish,  for  the  purpose  of  accommodating  some  of 
the  parish  poor,  service  of  the  declaration  upon  them  was  held 
sufficient,  though  they  did  not  occupy  the  house  otherwise  than 
by  placing  the  poor  in  it  (d),  and  in  ejectment  for  a  chapel,  the 
service  may  be  upon  the  chapel  wardens,  or  on  the  persons  to 
whom  the  keys  are  entrusted,  (e) 

Where  the  tenant  in  possession  is  abroad,  the  declaration  may  Tenant  abroad. 
be  served  upon  his  wife,  (f)  So  where  the  tenant  resided  abroad, 
and  carried  on  his  business  by  an  agent  who  lived  on  the  pre- 
mises, service  of  the  declaration  on  the  agent,  and  fixing  it  up  on 
the  premises,  was  held  sufficient.  (^)  But  where  the  tenant  had 
left  this  country,  and  resided  abroad  for  the  purpose  of  avoiding 
Ms  creditors,  and  it  appeared  that  a  copy  of  the  declaration  had 
been  delivered  to  a  servant  on  the  premises,  who  was  left  in 
charge  of  ihem^  and  another  copy  affixed  to  the  outer  door  of 
the  house,  the  court  of  Common  Pleas  held  that  this  was  in- 
sufficient, {h) 

If  the  tenant  absconds,  or  keeps  out  of  the  way  to  avoid  being    Or  ab^condf . 
served,  a  copy  of  the  declaration  should  be  delivered  to  a  ser- 
vant, relation,  or  other  person  on  the  premises,  to  whom  the  no- 
tice should  be  read  over,  and  the  meaning  of  the  service  ex- 

(«)  Doe  d.  Murphy  v.  Moore,  t  Chit-  174,  5i  6. 

tj'^  Rep.  176.  (d)  Banieii,  isi. 

(&)  Tfdd's  Pr.  596.    Doe  d.  Bromley  («)  Run.  Eject.  157,  Snd  edit. 

T.  Roe,  1  Chittys  R*  141.  Doe  d.  Bai-  (/)  Doe  ▼.  Roe,  1  Dofil.  sad  Ryl. 

ley  V.  Roe,  1  Boi.  and  PQl.  369.  See  514. 

«lM4T,R.464.    7  EMt,  551 ;  (catee  (f)  Doe  ▼.  Roe,  4  B.  and  A.  S5S. 

of  notieea  to  quit).    Antty  p.  539.  h)  Hoe  d.  Fenwkk  v.  Doe,  8  B. 

(«)  Tiddli  Pr.  5S7.    t  Cbittyli  Rep.  Moore,  576. 
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Of  the       plainedj  ahd  oiiother  copy  should  be  affixed  to  the  door,  or  some 
dedafation.    conspicuous  part  of  the  premises,  and  if  it  be  made  to  appto  to 
g^j^^^      the  satisfaction  of  the  court,  that  the  tenant  absconded,  or  kept 
■■  out  of  the  way  to  avoid  being  served,  the  court  on  an  affidavit  of 

the  facts,  will  grant  a  rule  msiy  that  such  service  shall  be  good 
service,  and  will  direct  in  what  manner  the  rule  shall  be  serv- 
•  ed.  (a) 
Or  b  not  to  be       If  neither  the  tenant  nor  his  wife  can  be  met  with,  and  there 
found,  and  there  js  no  one  on  the  premises,  upon  whom  the  declaration  can  be 
II  no  one  on  the  ggpyej^  a  copy  of  it  should  be  affixed  on  the  most  conspicaous 
part  of  the  premises,  and  an  application  made  to  the  court  on  an 
affidavit  of  the  circimistances,  diat  it  may  be  deended  goods^ 
vice.  (6)     But  it  must  appear,  that  due  diligence  has  been  used 
to  serve  the  tenant ;  thus  it  is  not  sufficient  for  the  person  serf- 
ing  the  declaration,  to  call  at  the  tenant's  house  in  the  monuDg, 
and  again  in  the  evening,  and  not  finding  him  at  home  to  nail 
the  copy  of  the  declaration  on  the  most  conspicuous  part  of  the 
premises  (c) ;  and  in  ejectment  for  a  stable,  a  service  of  the  de- 
claration by  nailing  it  on  the  door  of  the  stable,  no  one  being 
therein,  and  then  going  to  the  defendant's  house,  and  informing 
him  of  what  had  been  done,  is  insufficient,  {d)    The  declaratioa 
should  not  only  be  affixed  to  the  premises,  but  shotild  be  left 
there,  {e) 
Or  is  a  lunatic.      Where  the  tenant  is  a  lunatic,  the  declaration  may  be  served 
upon  the  person  who  has  the  care  of  the  lunatic's  person,  and  die 
management  of  his  affitirs,  though  he  is  not  a  committee  i^- 
larly  appointed,  and  the  court  will  grant  a  rule  mii  for  judgment, 
and  the  rule  should  be  to  show  cause  generally,  and  it  is  not 
necessary  that  it  should  be  directed  to  any  particular  person.  (/) 
Or  is  confined       g^  ^here  the  tenant  in  possession  is  confined  to  his  bed  by  IB- 
^     ^'      ness,  the  declaration  may  be  served  upon  the  premises  on  his 
servant,  to  whom  the  notice  should  be  read,  and  the  intent  of 

(a)  Baniet,  17S,  188, 190,  I9f.  Doe        (*)  Adod.  1  CWtty^  R.  5»5,  »tej 

d.  Neale  v.  Roe,  t  Wils.  S6S.    Doe  d.  and  the  other  cases  tbere  coUecte^. 
Batson  v.  Roe,  %  Chitty's  R.  176.  Doe         (d)  Doe  d.  Lo? ell  v.  Roey  1 C*^ 

d.  Lowe  v.Roe,  lb.  177.  Anon.  Jh,  177.  R.  505. 

Tidd»B  Pr.  530,  8th  edit.  (e)  Doe  d.  twA^  f.  Roe,  l  CWttyH 

,  (6)  Fenn  d.  Backle  v.  Roe,  1  N.  R.-  R.  506. 

S93.  Doe  d.  Hele  v.  Roe,  t  Chitty's  R.        (/)  Doe  d.  Ld.  Ajrlnboty  v.  Bse,  t 

178.  Tidd*^  Pr.  531 ;  bat  see  Roe  d.  Cbitty'i  R.  183. 
Fenvick  v.  Doe,  3  B.  Moore,  576. 
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the  service  expbuned,  and  on  such  service  the  court  will  grant  a       of  the 

rule  nisi,  (a)  declaration. 

Where  the  tenant  in  possession  was  dead,  and  a  declaration  ad-    "service!^ 
dressed  to  the  tenant  in  possession,  or  his  personal  representa-        — ■■■ 
tive,  was  served  upon  a  servant  who  remained  in  possession  of      ^^  ^ 
the  premises,  the  court  refused  a  rule  for  judgment  against  the 
casual  ejector.  (A)    If  the  servant  had  refused  to  deliver  up  pos- 
session, he  might  have  been  treated  as  tenant  in  possession,  and 
proceeded  against  regularly,  (c) 

In  case  the  tenant  or  his  wife  refuse  to  accept  a  copy  of  the  Or  refuses  to 
declaration  when  tendered,  the  notice  should  be  read  and  ex-  accept  declara* 
plained  to  them,  and  a  copy  of  the  declaration  and  notice  left  on  ^^^* 
the  premises,  or  put  through  a  window,  &c.  after  which  an  ap- 
plication should  be  made  to  the  court,  on  an  affidavit  of  the  cir- 
cumstances, for  a  rule  for  judgment,  or  that  it  may  be  deemed 
good  service,  (d)  Thus  where  the.  tenant  refused  to  accept  the 
declaration  when  tendered  to  him,  but  brought  a  gun,  and  swore 
he  would  shoot  the  person  who  tendered  the  declaration,  if  he  did 
not  get  off  his  land,  whereupon  the  declaration  was  laid  on  the 
ground,  in  the  presence  of  the  tenant  and  his  man,  whom  the 
tenant  ordered  not  to  take-  it  up,  it  being  sworn  that  the  te- 
nant was  acquainted  with  the  contents  of  the  declaration,  the 
court  granted  a  rule  for  judgment.  (^)  So  where  the  declara- 
tion was  tendered  to  the  wife  of  the  tenant  in  possession,  and  she 
was  acquainted  with  the  contents,  but  she  refused  to  open  the 
door  of  the  house,  and  looked  out  at  a  parlour  window,  and  the 
notice  was  read  to  her,  after  which  the  declaration  was  put 
in  at  the  window,  the  service  was  held  sufficient,  (f)  So  after 
several  ineffisctual  attempts  to  serve  the  tenant,  who  refused  to 
see  any  one  without  knowing  his  message,  a  service  upon  the 
servant  was  held  a  sufficient  service,  upon  which  to  ground  a 
rule  nisi  for  judgment,  (g)    So  a  rule  nisi  was  granted  where  the 

(«)  Anon.  9  Chitty*!  R.  IBS ;  and  aee  (<0  Tidd'to  Pr.  529, 8th  edit. 

Doe  V.  Roe,  S  DowT.  aod  Ryl.  1 2.  Tidd.  («)  Barnes,  174. 

Pr.  528,  Btb  edit.  (/)  Barnes,  178.    Wright  d.  BajrUy 

(b)  Doe  d.  Atkuis  w.  Roe,  2  Chitty*f  ▼.  Wrong,  2  Chitty*!  R.  185,  mie  niti 

R.  179 ;  and  see  Doe  d.  Govemon,&c.  of  only ;  and  tee  Doe  d .  Neale  v.  Roe,  2 

St.  llaigaret>  v.  Roe,  1 B.  Moore,  llS*  Wib.  269,  rule  nut. 

ie)  Per  Hoh-oyd,  J.    Doe  d.  Attaint  (jg)  Doe  d.  Hervey  v.  Roe,  2  Price, 

V.  Roe,  2  Chitty'i  R.  179.  112. 
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agent. 


Senrtat  or  re- 

UtiOEU 


Of  the       senrants  refused  to  call  their  master^  or  to  receive  the  declaratiofo, 

dedaratioiL     saying  they  had  orders  to  take  no  papers,  (a) 

g^^^  The  sendee  of  the  declaration  may  be  upon  the  wife  of  the 

— -—       tenant  in  possession,  provided  it  be  upon  the  premises,  or  at  die 

On  wife  or  other  duelling  house  of  the  husband,  or  if  elsewhere,  that  the  tenant 

in  possession  and  she  be  living  together  as  husband  apd  wife  (i), 

but  the  acknowledgment  of  the  wife  that  she  1^  received  a  copy 

of  the  declaration  which  was  served  upon  her  niece,  is  not,  as  it 

seems,  su£Scient  (c) ;  nor  will  a  service  upon  the  wife  of  one  of  two 

tenants  in  possession  bind  the  other,  {d) 

If  the  tenant  or  his  wife  cannot  be  met  with,  service  may  be 
upon  a  relation  or  servant  of  the  tenant  in  possession,  or  other 
person  on  die  premises,  to  whom  the  notice  should  be  read 
over  and  the  declaration  explained  (e) ;  and  if  the  tenant  after- 
wards acknowledges  the  receipt  of  the  declaration,  before  the  es- 
soign  day  of  the  next  term,  such  service  will  be  sufficient  (/); 
but  without  such  an  acknowledgment,  the  service  will  not  he 
8^^*^  (g)  Where  the  tenant  in  possession  was  confined  to  her 
room,  and  could  not  be  seen,  and  the  declaration  was  left  with 
her  daughter,  who  acknowledged  before  the  essoign  day,  that 
she  had  read  over  the  declaration  to  her  mother,  and  explained 
the  meaning  of  it  to  her,  a  rule  nUi  for  judgment  agunst  the  ca- 
sual ejector  was  granted.  (A) 

A  mere  servant,  who  is  iii  the  ostensible  occupation  of  pre- 
mises, and  who  assumes  the  character  of  the  tenant  in  posses- 
sion, is  liable  to  be  made  defendant,  and  his  conduct  is  evidence 
to  go  to  the  jury,  to  presume  that  he  is  the  tenant  in  possession, 
unless  the  fact  be  rebutted  by  other  evidence,  (t) 

SeiTice  upon  a  person  off  the  premises  having  charge  of  the 


-,  1  8tr.  575. 


(«)  DoQglaaa  v.  — - 

(6)  Anii,  p.  656. 

(e)  GoodUtle  d.  Read  ▼.  Badtitle,  1 
Bos.  and  Pal.  384;  bat  tee  Doe  d.  Ld. 
Stourton  ▼•  Hurst,  I  H.  Bl.  644 ;  and 
see  Anon.  S  Cb.  R.  182. 

(i)  Wbodf.  L.  and  T.  463. 

(0  Anon.  S  Chittyli  R.  iSf . 

(/)  Anon.  1  Salk.  «55.  Roe  d.  Ham- 
brook  T,  Doe,  14  East,  441.  Doe  d. 
TindaleT.Roe,f  Chitty'sR.lSO.  Doe 
d.  Kaodoogal  t.  Roe,  4  B.  Moore,  to ; 


bat  tee  1  H.  BL  644,  as  to  acknowledg- 
ment before  the  essoign  daj. 

<f)  IHi.  Tidd't  Pr.  5t7,  atkedh.; 
bat  after  a  aerrice  on  the  iertut,an 
acknowledgment  by  the  attorney  of  t)ie 
tenant  is  sofllcienC  for  a  role  iiifi.  T^ 
▼.  Snee,  t  D.  and  R.  5* 

(A)  Doe  T.  Roe,  S  Dowl.  and  Ryl.  li- 
Anon,  t  Chitty's  R«  les. 

(0  Doe  d.  James  v.  StanntoBi  t 
Chitty's  R.  lis.  OolUvcr  v.  Swift,  t 
Kenyon,  511. 
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keys  in  otdet  to  let  the  house,  has  been  holden  to  be  insufB^        Of  the 

Cient.  (a)  dedaratiop. 

Where  the  declaration  had  been  served  upon  an  attorney,  who       service. 

represented  himself  to  be  the  agent  of  the  tenants  in' possession,       

and  who  desired  the  person  serving  it  hot  to  trouble  the  tenants/  Attorney. 
but  to  give  it  to  him,  and  he  would  appear  for  them,  the  court 
granted  a  rule  ntsp  for  judgment  (6);  and  where  the  tenant  in 
possession  was  out  of  the  way,  and  on  reference  to  his  attorney, 
tiie  latter  directed  that  the  declaration  should  be  sent  by  the 
twopenny  post  to  the  tenant's  last  place  of  abode,  which  was: 
done  accordingly,  and  the  declaration  was  served  on  a  per- 
son on  the  premises,  and  also  on  the  attorney,  the  court  granted 
a  rule  nisi  for  judgment  (c);  so  where  the  defendant's  attorney 
acknowledged  that  he  had  received  the  declaration  from  his 
client,  a  rule  nisi  was  granted,  (d) 

Where  the  tenant  resides  abroad,  but  carries  on  his  business 
liy  an  agent,  who  lives  on  the  premises,  service  of  the  declara* 
tion  on  such  agent,  and  affixing  it  to  the  premises,  has  been  held 
sufficient  (e) 

Where  the  declaration  was  served  upon  the  clerk  of  a  public  clerk  of  public 
body,  appointed  under  the  direction  of  an  act  of  parliament,  the        body. 
court  granted  a  rule  nisi  for  judgment  (/) 

Service  upon  a  person  appointed  by  the  Court  of  Chancery,  to  Manager  ap- 
manage  an  estate  for  an  in&nt,  has  been  held'  insufficient,  as  pointed  by 
being  nothing  more  than  service  on  a  gentleman's  bailifr,  al-  ^^^  °'  ^^' 
though  the  estate  consisted  of  a  large  wood,  of  which  no  tenant  ^^^^' 
was  in  possession,  (g) 

When  the  declaration  in  ejectment  has  been  served,  an  af^-    Affidavit  of 
davit  of  that  fact  should  be  made,  upon  which  to  groimd  an  ap*        service. 

plication  to  the  court,  for  judgment  against  the  casual  ejector.        

This  affidavit  should  regularly  be  made  by  the  person  who 
served  the  declaration  (A) ;  or  in  the  Common  Pleas  by  a  per- 
son who  saw  the  tenant  in  possession  served,  and  heard  the  per« 
son  who  served  him  acquaint  him  with  the  intent  and  meaning 

• 

(c)  Anon.  If  Mod.  SIS.    See  Roe  Ante,  p.  557. 

d.  Fenwick  ▼.  Doe,  3  B.  Moore,  576.  (/)  Anon.  2  Chittys  R.  181.    See 

(b)  Anon.  2  Chitty^s  R.  lit.  Doe  v.  Woodman,  8  East,  228. 

(c)  Anon.  8  Cbitty*fl  R.  179.  (g)  Goodtitle  d.  Robert!  v.  Badtitle, 
Id)  Anon,  it  Chitty's  R.  187«    Doe  d.  1  Boa.  and  Pal.  385. 

Teverell  v.  Soee,  i  Dow),  and  Ryl.  5.  (k)  Tidd*8  Pr.  533, 8th  edit. 

(«)  Doe  V.  Roe,  4  B.  and  A.  653. 
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Of  the 

dedaratioQ. 

Affidavit  of 
senricc 


Place  of  aervice. 

Tenant  in 
poweanon. 


of  the  dedaration  and  notice,  (a)  The  affidavit  should  be  ebtided 
in  the  court  where  it  is  sworn,  and  with  the  names  of  the  nomi- 
nal pbdntiff  on  the  demise  of  his  lesser,  or  several  demises  of  his 
lessors,  against  the  casual  ejector.  (6)  An  affidavit  entided  with 
the  name  of  the  real  defendant,  instead  of  the  casual  ejectoor,  hdi^ 
insufficient  (c) ;  hut  inverting  the  order  of  the  names  of  tlie  lessors 
is  not  material,  (d)  The  jurat  must  state  the  daj  on  which  it  is 
sworn ;  if  omitted,  it  should  be  amended,  or  an  affidavit  should  be 
produced  on  the  part  of  the  commissioner,  as  to  his  recollection  of 
the  day  when  it  was  sworn,  (e)  The  affidavit  must  state  all  the  cir- 
cumstances necessary  to  constitute  a  perfect  service,  or  to  indnoe 
the  court  to  grant  a  rule  nMt.  The  requisite  allegations  of  the 
affidavit  may  therefore  be  in  general  gathered  from  what  has 
been  already  said  in  treating  of  the  service  of  the  declaration.  It 
may,  however,  be  proper  again  briefly  to  mention  those  requisites. 

The  affidavit  should  state  that  the  notice  was  read  over  to  the 
tenant,  and  the  intent  and  kneaning  of  the  service  explained 
to  him,  or  generaQy,  that  the  deponent  acquainted  him  with  the 
intent  and  meaning  of  the  declaration  and  notice  (/X  ^^  ^^^ 
state  that  the  tenant  subsequently  acknowledged  that  he  had  re- 
ceived the  declaration,  and^knew  what  it  was,  this  will  be  suffi-* 
cient  (g)  The  time  of  the  service  should  be  stated,  in  <Ncder  to 
shew  that  it  was  before  the  essoign  day  of  the  term.  (A) 

The  affidavit  must  state  that  the  service  was  on  the  premises 
where  such  service  is  necessary.  ( i) 

Where  the  service  is  upon  the  tenant,  it  must  appear  by  die 
affidavit  that  the  person  served  is  tenani  inposseuian;  an  affida* 
vit  of  service  on  the  tenant,  without  shewing  him  to  be  in  posses- 
sion {k) ;  or  on  the  person  m  possession,  or  appearing  ioiein 
possession,  or  upon  a  person  whom  the  deponent  believes  io  be 
tenant  in  possession,  is  insufficient.  (/) 


(a)  Doe  d.  Waoklen  ▼.  BadtiUe,  f 
Bos.  and  Pol.  120. 

(6)  Tidd*i  Pr.  533, 8th  edit. 

(e)  Anon,  f  Chitty'a  R.  181. 

(d)  Doe  d.  Wortbiogton  ▼.  Batcher, 
t  Chitty's  R.  174. 

(€)  Doe  V.  Roe,  1  Chitty*a  R.  ««8. 

(/)  A^t^  p.  555.  See  the  form, 
Adama  Eject.  349,  Snd  edit  If  the 
affidavit  only  state,  that  the  notice  was 
fvod,  It  is  not  snfficient.  Doe  d.  Whit- 
field V.  Roe,  MS.    Adams  Eject.  214. 


Snd  edit. 

(g)  l>ot  d.  Thompson  t.  Hoc,  t 
Chitty's  R.  186,  and  see  Anon.  S  Chit- 
ty^  R.  184 ;  and  mdt,  p.  556. 

(h)  Tidd*a  Pr.  534^  8th  edit.  Jale, 
p.  556. 

(0  See  cadi,  p.  560. 

(fc)  Doe  V.  Roe,  l  Chitty'a  R.  575. 

(/)  llid.  Doe  d.  Robbson  ▼.  Roe, 
Tidd'a  Pr.  534.  Doe  d.  Walker  ¥.  Roc, 
1  Price,  399. 
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When  the  dedaration  has  been  served  upon  several  tenants        of  the 
in  possession  of  differe$U  parts  of  the  premises  (a\  there  should     declaniioD. 
be  one  or  more  affidavits  stating  the  service  on  each  of  them.  If     AffidtTit  of 
they  were  all  served  l^  one  .person  on  the  same  day,  a  single        service. 
affidavit  of  service  is  sufficient,  stating  generally  that  the  depo-        ' 
nent  personally  served  A,  B,  G,  D,  &c«  tenants  in  possession, 
&c.  bat  otherwise  there  should  be  several  affidavits  stating  the 
service  on  each  particular  tenant,  {b) 

Where  the  declaration  has  been  served  on  one  of  several  per*     Jointenants. 
sons  in  possession  of  the  same  premises  as  jointenants  (e),  the 
affidavit  must  state  that  they  are  aU  tenants  in  possession  {d\  and 
it  seems  not  to  be  necessary  to  name  them  jointenants  in  the  af* 
fidsvity  as  it  wiQ  be  so  intended,  (e) 

When  the  tenant  is  abroad,  the  affidavit  should  state  a  service  Tenant  abroad. 
upon  his  wife  in  the  usual  manner  {/),  or  upon  his  agents,  and 
that  a  copy  was  affixed  to  the  premises.  (^) 

'  In  what  manner  the  service  should  be  made  when  the  tenant  Or  absconded. 
ahscoods  has  been  already  stated.  (A)    It  must  be  &wom  ip  the 
affidavit,  that  diUgent  inquiry  has  been  made  (i),  and  that  the 
deponent  verily  believes  that  the  tenant  has  absconded  or  keeps 
out  of  the  way  to  avmd  being  served  with  a  declaration,  (k) 

When  the  tenant  or  his  wife  cannot  be  found,  and  there  is  no  Or  is  not  to  be 
one  on  the  premises,  it  has  been  stated,  that  a  copy  of  the  de-  foand,  and  there 
daration  should  be  affixed  on  the  most  conspicuous  part  of  the  "*  ^?^^  °"  ^* 
premises.  (1)    In  addition  to  these  circumstances  the  affidavit  of  ^'^'"^"^ 
service  should  state  that  the  declaration  was  left  as  well  as 
affized.(0i)  ' 

When  the  wife  of  the  tenant  in  possession  is  served,  it  must  ap*  Affidavit  of  ser. 
pear  in  the  affidavit  that  she  was  his  wife,  or  at  least  that  the    vice  on  wife. 
party  believed  her  to  be  so.  (n)  An  affidavit  of  the  service  of  the 
declaration  upoi^  a  woman  on  the  premises,  who  represented  her- 
self to  be  the  wife  of  the  tenant  in  possession,  without  adding, 

(c)  Ant§,  p.  556.  (h)  AnU,  p.  557. 

lb)  Tidd'sPr.  555,  8th  edit.  (t)  Tidd's  Pr.  536,  8th  edit. 

(c)  Awte,  p.  557.  (fc)  Deed.  Tsrloy  ▼.  Roe,  i  Cbitty't 

{€)  Dm  d.  BrMDley  v.  Roo,  l  Chitty's  R.  506. 

R.  141.  (0  Anie,  p.  558. 

(«)  R^htT.  Wrong,  f  Chitty't  R.  175.  (w)  Doe  d.  Tarloy  ¥.  Roe,  l  Cbitt/s 

Doa  d.  Bailey  ▼.  Roe,  1  Bof.  and  Pal.  R.  506. 

M9*  (n)  Btmei,  J  94.  Tidd's  Pr.  534,  8th 

(/)  AwH,  p.  557,  note  (/).  edit* 

(S>)  AMij  p.  557,  note  (jg). 
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Of  tBe^       that  the  deponent  believed  her  to  be  so,  is  in8uffi(»ent(a)    An 

declaration,     affidavit  of  service  upon  A.  B.,  tenant  in  possession,  or  C.  his 

.^,    .    .     wife,  is  riot  sufficient,  it  not  being  certain  as  to  either. (6)     So  an 

aemce.        affidavit,  stating  a  service  upon  the  wives  of  A.  and  B.,  who  or 

— —  one  of  them  were  tenants  in  possession,  (c)  It  must  appear  that 
the  wife  was  served  on  the  premises,  or  at  the  dwelling  house  of 
the  husband,  or  that  she  and  her  husband  were  living  together 
as  man  and  wife(cf),  and,  in  the  King's  Bench,  this  must  ap- 
pear by  the  affidavit,  on  which  the  rule  for  judgment  is  originally 
moved  for  {e\  but,  in  the  Common  Pleas,  where  it  was  not  swonr 
that  the  wife  lived  with  the  husband,  the  court  granted  a  rule 
for  judgment,  provided  a  supplemental  affidavit  was  produced  to 
that  effect,  (f)  It  is  sufficient  if  the  affidavit  state  a  service  uix>n 
the  wife  on  the  premises,  though  it  do  not  expressly  state  that 
the  husband  is  tenant  in  possession,  provided  that  fact  can  be 
collected  by  necessary  mference.  (Jf) 
Om  Stat.  4G.2,      When  the  premises  are  deserted  by  the  tenant,  and  the  land- 

c.  28.  j^f^  proceeds  on  the  statute  4  Geo.  2y  c.  S8,  the  affidavit  should 
state  that  a  eopy  of  the  declaration  and  notice  was  affixed  upon 
the  door  of  the  messuage,  or  some  notorious  part  of  the  premises, 
there  being  no  person  in  possesion  upon  whom  the  declaration 
eould  be  legally  served ;  that  half  a  year's  rent  was  then  due 
from  the  late  tenant,  and  no  sufficient  dbtress  to  be  found  on  the 
premises  to  countervail  the  same ;  that  the  late  tenant  held  the 
premises  by  virtue  of  a  lease  from  the  lessor  of  the  plaintiff,  and 
tliat  a  clause  of  re-entry  is  contained  therein  for  non-payment 
thereof,  (k)  If  one  part  of  the  premises  be  vacant,  and  the  other 
in  the  occupation  of  a  tenant,  it  is  sufficient,  if  the  affidavit  state 
that  a  copy  of  the  declaration  was  served  on  the  tenant  who  oc- 
cupied the  one  part,  and  that  another  copy  was  affixed  on  the 
door  of  that  part  which  was  vacant,  (f ) 
Vacant  posses-  In  case  of  a  vetcant  possession  the  affidavit  to  move  for  judg- 
sion.  ment  in  the  King's  Bench  should  state  the  entry  of  the  lessor  of 
the  plaintiff,  and  his  sealing  a  lease  on  the  premises,  the  entry  of 

(a)  Doe  d.  Simmons  v.  Roe,.l  Chitty's        (/)  Jenny  d.  Preston  v.  GotC»,  1  Bm* 

R.  f  28.  and  Pnl.  N.  R.  308. 

(Jf)  Barnes,  17S,  .  (r).  Anon,  l  Chitty's  ]t.'500,  note.' 

(e)  Barnes,  174,  5.  (k)  Tidd*t  Pr.  936,  8th  edit.     AmU, 

(d)  Anie^  p.  566.  p.  535. 

(e)  GoodUUe  ▼  •  BadtiUe,  1  Chitty's        (i)  Doe  d.  Evans  v.  Roe,  4  B.  Mmn^ 
R.  499.  469. 
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the  lessee^  and  his  ouster  by  the  defendant,  with  the  deKvery  to        Of  the 
the  latter  of  a  copy  of  the  declaration  in  ejectment.    An  affida-     ^^^"^^'Q°* 
vit  should  also  be  made  of  the  execution  of  the  power  of  attor-t     Affidavit  of 
ney,  if  the  entry  was  made  by  a  third  person.     But,  in  the  Com-       seryice, 
men  Pleas,  an  af&davit  is  unnecessary,  it  being  sufficient  in  that  . 

court  for  the  plaintiff  to  gire  a  rule  to  plead,  as  in  common  cases, 
and,  at  the  expiration  of  the  time  for  pleading,  if  there  be' no 
appearance  and  plea,  he  signs  judgment  as  a  matter  of  course,  (a) 

In  the  Kill's  Bench,  if  the  affidavit  of  service  be  defective,  no 
supplemental  affidavit  wiU  be  permittied,  but  it  seems  to  be  other- 
wise in  the  Common  Pleas.  (6) 

The  motion  for  judgment  against  the  casual  ejector  is  in  ordi-  of  judgment 
nary  cases  a  motion  of  course,  requiring  only  the  signature  of  a  against  the 
counsel  or  seijeant^  and  when  the  motion  paper  is  signed,  jtga^^al  ejector. 
should  be  taken  by  the  plaintiff's  attorney  to  the  clerk  of  the  rules 
in  the  King's  Bench,  or  to  the  secondary  in  the  Common  Pleas, 
who  will  draw  up  the  rule,  (e)     In  cases,  however,  in  which  the 
declaration  has  not  been  served  in  the  usual  manner,  the  motion       V  TT'  ^ 

.  abfioJute* 

should  be  made  in  court,  where,  according  to  the  circumstances, 
ai  rule  absolute  for  judgment,  or  a  rule  tdst  to  shew  cause  why  the 
service  sworn  to  should  not  be  deemed  sufficient,  will  be  granted.- 
The  rule  is  absolute  in  the  first  instance  when  the  service  is  per- 
fect, as  where  it  is  personally  delivered,  and  the  notice  explained 
to  the  tenant  himself,  or  to  his  wife  on  the  premises.     So  also 
where  the  premises  are  deserted,  and  the  landlord  proceeds  on 
the  statute  4  Geo.^,  c.  28,  or  in  the-  King's  Bench  on  a  vacant 
possession.    But,  where  the  service  of  the  declaration  is  imper- 
fiecty  as  where  the  tenant  absconds,  or  keeps  out  of  the  way  to 
avoid  being  served,  &c.  the  court  will  grant  a  rule  to  shew  cause 
why  service  of  the  declaration,  by  leaving  a  copy  of  it  with  his 
relation  or  servant,  or  other  person  upon  the  premises,  or  by 
fixing  the  same  upon  some  conspicuous  part  thereof^  should  not 
be' deemed  good  service,  and  why  in  default  of  appearance  judg- 
ment should  not  be  entered  against  the  casual  ejector,  and  will 
direct  by  the  rule  in  what  manner  it  shall  be  served.    It  was 
formerly  usual  in  the  King's  Bench  to*  grant  such  rule  with  re- 
spect to  future  service  only,  and  not  with  any  retrospect,  but  the 
practice  in  that  court  was  altered  in  the  beginning  of  the  last 

(c)  Tidd*!  Pr.  5S6»  8th  edit.    %  SeU.     564. 
Pr.tl4.    4dtet  Eject  176,  fod  edit.  (c)  Adtiiw  Eject.  «17,    Sod   edit 

{h)  T^&%  Pr.  557^  Bth  edit  AnUf  p.     Tidd'B  Pr.  557, 8th  edit 
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Of  judgment    reign,  and  made  conformable  to  the  course  of  the  Cotmnoil 
against  the     Pleas,  and  it  is  now  the  practice  in  both  courts  to  grant  the  mlci 

cawiia  qector.  ^^  ^  proper  affidavit,  for  giving  effect'^to  a  past  service*  (o)  The 
rule  may  either  be  granted  upon  the  tenant,  his  attorney,  or  other 
person  by  name,  or  generally,  without  naming  any  person  in 
particular  (6),  and,  if  the  rule  be  made  absolute,  the  rule  far 
judgment  will  be  drawn  up  as  a  matter  of  course* 

Time  of  moving  In  the  King's  Bench,  if  the  premises  be  situated  in  London  or 
^'  Middlesex,  and  the  notice  requires  the  tenant  to  appear  on  the 
first  day,  or  within  ^ae  first  four  days  of  the  next  term,  the  mo- 
tion for  judgment  against  the  casual  ejector  should  regularly  be 
made  in  the  beginning  of  that  term,  and  the  tenant  must  appear 
m  four  days,  or  the  plaintiff  will  be  entitled  to  judgment.  I( 
however,  the  notice  be  deferred  until  a  later  period  in  the  term, 
the  court  will  order  the  tenant  to  appear  in  two  or  three  days;,  and 
sometimes  immediately,  in  order  that  the  plaintiff  may  proceed  to 
trial  at  the  sittings  after  term,  but,  if  the  motion  be  not  made  be^ 
fore  the  four  last  days  of  the  term,  the  tenant  need  not  appear 
until  two  days  before  the  essoign  day  of  the  subsequent  term,  (c) 
In  the  Common  Pleas,  it  is  a  rule,  that  **  the  motion  should  be 
made,  in  town  causes,  within  one  week,  next  after  the  firgt  day 
of  Michaelmas  or  Easter  term,  and  within  four  days,  next  after 
the  first  day  of  Hilary  or  Trinity  term"  (cf),  but  this  rule  okily 
extends  to  ejectments  served  on  tenants  in  possesaon,  and  not  to 
cases  where  the  possession  is  vacant,  or  on  statote  4  Geo.  ft,  c* 
28,  which  may  therefore  be  moved  at  any  time  in  term,  (e) 

In  country  causes,  since  the  late  rule  (/),  the  motion  for  judg- 
ment should,  in  all  cases,  be  made  in  the  term  in  which  the  te- 
nant is  required  by  the  notice  to  appear,  (g) 

One  or  several  Where  there  are  several  tenants  in  possession,  but,  in  die 
^^  copies  served,  the  name  of  the  tenant  only  upon  whom  the  de- 
claration is  served,  is  prefixed  to  the  notice,  instead  (as  is  usual) 
of  the  names  of  all,  and  consequently  the  person  tna^mg  the 
affidavit  of  service  cannot  swear  that  the  copy  of  any  one  deda- 
ration  and  notice  was  served  on  all  the  tenants,  yet  one  rule  b 

(a)  Udd'ii  Pr.  538, 8th  edH.  (lO  R-  T.  Sf  C  t,  C.  P. 

(6)  Doe  d.  Ld.  Aylesbary  t.  Roe,  S        {$)  Barnes,  178.  Tldd's  Pr.  SST,  8fh 

CbiUy'i  R.  IBS.    Tidd'i  Pr.  539,  8th  edit, 
edit.  (/)  Ante,  p.  554,  iiote(d). 

(c)  Tidd'i  Pr.  557,  8th  edit.   Adami        (g)  Tidd'i  Pr.  540, 8th  edit, 
lyeet.  217,  2nd  edit. 
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raffident  (a)    But,  where  it  does  not  appear  from  the  affidavits   or  judgment 
that  all  the  tenants  have  been  served,  the  rule  is  drawn  up  spe-     against  the 
daily,  mentioning  the  name  or  names  of  those  tenants  only  who  casual  ejector. 
have  been  served,  and  describing  them  as  "  tenant  or  tenants  in    "'"-— 
possession  of  part  of  the  premises,*'  and  where  there  were  sepa- 
rate declarations,  and  the  notices  to  appear  were  addressed  to 
the  tenants  severally,  and  there  are  separate  affidavits  of  service, 
several  rules  are  drawn  up  as  in  several  ejectments,  and  they 
must  afterwards,  if  necessary,  be  consolidated,  (ft) 

The  rule  for  judgment,  in  town  causes,  is  for  the  tenant  or  '^^^  o^ 
tenants  in  possession  to  appear  and  plead  in  the  King's  Bench  or  ^PP^^'^^^* 
Common  Pleas,  on  a  day  certain  ia.temi,  at  the  distance  of  four 
days  from  the  day  of  granting  the  rule,  (c)  In  country  causes, 
since  the  late  rule  of  all  the  courts  (d),  the  tenant  must  appear, 
within  four  days  next  after  the  term,  before  the  essoign  day  of 
which  notice  to  appear  is  given« 

The  clerk  of  the  rules  in  the  King's  Bench,  and  secondaries 
in  the  Common  Pleas,  are  required  to  keep  a  book,  *'  in  which 
shall  be  Altered  all  the  rules  which  from  time  to  time  shall  be  de* 
Iwered  cut  in  ejectment  (instead  of  the  book  formerly  kept  con- 
taimng  a  list  of  ejectments  moved),  in  which  book  shall  be  men- 
tioned the  number  of  the  entry,  the  county  in  which  the  premises 
lie,  the  names  of  the  nominal  plaintiffs,  the  first  lessor  of  the 
phunttfi^  (with  the  words  and  others,  if  there  be  more  than 
one)  and  also  the  name  of  the  casual  ejector,  and,  unless  the 
rule  for  judgment  be  drawn  up,  and  taken  away  from  the  office 
of  the  clerk  of  the  rules  or  secondaries,  within  two  days  after  the 
end  of  the.  term  in  which  the  ejectment  is  moved,  no  rule  shall 
be  drawn  up  or  entered  in  the  book,  nor  shall  any  proceedings 
be  had  in  such  ejectment."  {e)  If  the  rule  be  not  taken  away  from  ' 
the  office  in  due  time,the  clerk  of  the  rules  or  secondaries  will  not 
dehver  it  out,  without  a  rule  of  court  or  order  of  a  judge  autho- 
fifflng  them  to  do  so.  (/)  And,  in  case  of  a  vacant  possession, 
where  the  plaintiff  has  obtained  judgment,  but  has  neglected  to 
take  away  die  rule  from  the  office  before  the  end  of  the  term,  the 

(a)  Roe  d.  Borlton  t.  Roe,  7  T.  R.  S  B.  and  B.  705.    Exc.  9  Priee,  S99. 

477.  AnU,  p.  554. 

(6)  Tidd*i  Pr.  540,  Stb  edit  («)  R.  M.  31  O.  S.    4  T.  R.  l.    R. 

(«)  Tidd*8  Pr.  540,  SUi  edit.  £.  48  G.  3,  C.  P.    1  Taunt.  3l7. 

(d)  K.  B.  4  B.  aad  A.  539,  C  P.  (/}  Tidd's  Pr.  541,  Sth  edit. 


568 


meetmeni. 


Of  judgment 

against  the 
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Proceedings 
under  statute 
1  G.  4,  c.  87. 


court  of  King's  Bench  will  not  assist  him  by  granting  a  new  rule 
for  judgment,  (a) 

In  ejectment  by  landlord  against  tenant,  on  the  stat.  1  Greo*  4, 
c.  87y  '^  where  the  term  or  interest  of  any  tenant,  holding  under 
a  lease  or  agreement  in  writing  any  lands/ &c.  for  any  tenn  or 
number  of  years  certain,  or  from  year  to  year,  shall  have  expired 
or  been  determined,  either  by  the  landlord  or  tenant,  by  regular 
notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming 
by  or  under  him,  shall  refuse  to  deUver  up  possession  accord- 
ingly, after  lawful  demand  in  writing  (6),  made  and^signed  by  die 
landlord  or  his  agent,  and  served  personally  upon,  or  left  at  the 
dwelling  house  or  usual  place  of  abode  of  such  tenant  or  person, 
and  the  landlord  shall  thereupon  proceed  by  action  of  ejectment, 
for  the  recovery  of  possession,  it  shall  be  lawful  for  him,  at  the 
foot  of  the  declaration,  to  address  a  notice  to  such  tenant  or  per- 
son, requiring  him  to  appear  in  the  court  in  which  the  action 
shall  have  been  commenced,  on  the  first  day  of  the  term  then  next 
following,  or,  if  the  action  shall  be  brought  in  Wales,  or  in  the 
.counties  palatine  of  Chester,  Lancaster,  or  Durham  respec- 
tively, then,  on  the  first  day  of  the  next  session  or  assises,  or  at 
the  court  day,  or  other  usual  period  for  appearance  to  process, 
then  next  following,  (as  the  case  may  be)  there  to  be  made  defen- 
dant, and  to  find  such  bail,  if  ordered  by  the  court,  and  for  such 
purposes  as  are  thereinafter  specified ;  and,  upon  the  appearance 
.of  the  party  at  the  day  prescribed,  or,  in  case  of  non-appearance, 
on  making  the  usual  affidavit  of  service  of  the  declaration  and 
notice,  it  shall  be  lawful  for  the  landlord,  producing  the  lease  or 
agreement,  or  some  counterpart  or  duplicate  thereof,  and  proving 
the  execution  of  the  same  by  affidavit,  and  upon  afiidavit,  that 
the  premises  have  been  actually  eiyoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  t]ie  tenant  has  expired,  or 
been  de^rmined  by  regular  notice  to  quit,  as  the  case  may  be, 
and  that  possession  has  been  lawfully  demanded  in  manner  afore- 
said, to  move  the  court  for  a  rule  for  such  tenant  or  person,  to 
shew  cause,  in  a  time  to  be  fixed  by  the  court,  on  a  consideration 
of  the  situation  of  the  premises,  why  such  tenant  or  person,  upon 
being  admitted  defendant,  beside  entering  into  the  common  rule, 
and  giving  the  common  undertaking,  should  not  undertake,  in  case 


(a)  Anon.  2  Cbit.  R.  188. 

(P)  See  Doe  d.  Marqoii  of  Aoglesea 


▼.Roe,  SD.andR.  565, 
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a  yerdict  shall  pass  for  the  plaintiff^  to  give  the  plaintiff  a  judg-    of  judgment 
ment,  to  be  entered  up  against  the  real  defendant,  of  the  term     against  the 
next  preceding  the  time  of  trial,  or,  if  the  action  shall  be    catnai^ector. 
brought  in  Wales,  or  in  the  counties  palatine  respectively,  then  proceedings 
of  the  session,  assises,  or  court  day,  as  the  case  may  be,  at  which  under  statute 
the  trial  shall  be  had,  and  also  why  he  should  not  enter  into  a/^*"^'  ^*^^* 
recognisMice;  by  himself  and  two  sufficient  sureties,  in  a  reasons- 
able  sum,  conditioned  to  pay  the  costs  and  damages  (a),  which 
shall  be  recovered  by  the  plaintiff  in  the  action ;  and,  it  shall  be 
lawful  for  the  court,  upon  cause  shewn,  or  upon  affidavit  of  the 
service  of  the  rule,  in  case  no  cause  shall  be  shewn,  to  make  the 
same  absolute,  in  the  whole  or  in  part,  and  to  order  such  tenant 
or  person  within  a  time  to  be  fixed,  in  consideration  of  all  the 
circumstances,  to  give  such  undertaking,  and  find  such  bail, 
with  such  conditions,  and  in  such  manner,  as  shall  be  specified 
in  the  said  rule,  or  such  part  of  the  same,  so  made  absolute ; 
and,  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and  shall 
lay  no  ground  to  induce  the  court  to  enlarge  the  time  for  obey- 
ing the  same,  th^n,  upon  affidavit  of  the  service  of  such  order, 
an  absolute  rule  shall  be  made  for  entering  up  judgment  for  the 
plaintiff,  {b)    Provided  always,  that  nothing  in  that  act  contain- 
ed, shall  be  construed  to  prejudice  or  affect  any  right  of  action 
or  remedy,  which  landlords  already  possessed,  in  any  of  the  cases 
hereinbefore  provided  for." 

A  tenancy  by  virtue  of  an  agreement  in  writing  for  three  months 
certain,  is  a  tenancy  ^*  for  a  term"  within  the  above  statute  (c) ; 
but  it  does  not  extend  to  the  case  of  a  lessee  holding  over  after 
notice  to  quit  given  by  himself,  where  his  term  has  not  ex- 
pired by  efflux  of  time  {d) ;  nor  to  the  case  of  a  lessee  from  year 
to  year,  without  a  lease  or  agreement  in  writing,  {e)  But  where 
the  landlord  entered  into  an  agreement  with  the  tenant  on  the 
%Dd  January,  1815,  to  grant  the  latter  a  lease  for  eight  years,  of 
certain  premises,  the  agreement  to  take  effect  firom  the  1 8th  of 
October,  1814,  from  which  time  the  tenant  had  been  in  posses- 

(a)  The  court  can  only  give  a  reason-  sea  ▼.  Brown,  3  D.  and  R.  SSO. 
able  inm  for  the  coets  of  the  actiob,  and        (c)  Doe  d.  Phillips  v.  Roe,  5  B.  and 

not  for  the  meaae  damages.    Doe  d.  A.  766.    1  Dowl.  aod  Ryl.  4S3,  S.  C. 
Sampion  v.  Roe,  6  B.  Moore,  54.  (d)  Doe  d.  CardtgAo  v.  Roe,  1  Dowl. 

(5)  Role  Mtn  eotitled  Doe  v.  Roe ;  and  Ryl.  540.   Tidd's  Pr.  548,  Slh  edit. 
ffvle  for  jadgment  and  exeeatioo  taken        (e)  Doe  d.  Earl  of  Bradford  v.  Roe, 

out  against  tenant  by  his  own  name,  5  B«  and  A.  770. 
held  good.    Doe  d.  Bf  arqnis  of  Angle- 
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Of  judgment  810^,  yieldbg  &.  6c2.  yearly,  and  in  case  he  held  over  the  iena, 
•gainst  the  he  was  to  pay  4Qt.  per  diem  for  every  day  he  retained  possesskm; 
ctsoai  ejector,  and  at  the  expiration  of  the  term  the  tenant  held  over,  after  haT- 
p~~7~^  ing  been  served  with  a  lune  months  notice  to  quit  at  the  end  of 
under  statute  ^^  Current  year,  the  tenant  was  held  to  be  within  the  statute,  (a) 
1G.4,  C.87.  In  proceeding  on  this  statute,  the  lease  or  agreement  under 
which  the  tenant  holds  the  premises,  or  a  counterpart,  or  dupli- 
cate thereof,  must  be  produced,  though  it  need  not,  it  seems,  be 
left  in  court ;  and  the  execution  of  the  sAme  must  be  proved  by 
aflldavit,  as  well  ^a  that  the  premises  have  been  actually  enjoyed 
under  such  lease  or  agreement,  and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular  notice  to  quit ;  and 
that  a  demand  in  writing  of  die  possession  has  been  made  and 
signed  by  the  landlord,  or  his  agent,  and  personally  served  upon, 
or  left  at  the  dwelling  house  or  usual  place  of  abode  of  the  te- 
nant, or  person  holding  under  him,  upon  which  the  court  will 
grant  a  rule  to  show  cause  why  the  tenant  upon  being  made  de- 
fendant, instead  of  the  casual  ejector,  besides  entering  into  the 
common  consent  rule,  and  giving  the  usual  undertaking,  should 
not  undertake,  in  case  a  verdict  should  pass  for  the  plaintifl^  to 
give  him  judgment  to  be  entered  up  of  the  preceding  term  against 
the  real  defendant,  and  why  he  should  not  enter  into  a  recog* 
nisance  by  himself,  and  two  sufiBcient  sureties,  in  a  reasonable 
sum,  conditioned  to  pay  the  costs  and  daouiges  which  shall  be 
recovered  by  the  plainti£^  pursuant  to  the  statute.  The  role 
nisi  under  this  statute  need  not  specify  all  the  particulars  thereby 
required,  but  the  court  on  making  it  absolute  will  direct  in  what 
manner  it  shall  be  firamed.  (6)  If  no  sufficient  cause  is  shewn  on 
the  rule  niiij  the  court  will,  on  making  it  absolute,  order  the  te- 
nant to  give  the  additional  undertaking  required  by  the  statute ; 
and  also  that  he  do  within  a  certain  time  to  be  specified  in  the 
rule,  enter  into  a  recognisance  by  himselfi  and  two  sufllcieDt 
sureties,  in  a  certain  sum,  to  be  fixed  by  the  court,  conditioned  to 
pay  the  costs  and  damages,  &c. ;  and  the  court  will  also  order, 
that  the  tenant,  on  notice  of  the  rule,  shall  shew  cause  on  a  cer- 
tain day,  why,  in  case  he  shall  neglect  or  refuse  to  give  such  un- 
dertakings, and  to  find  such  bul,  an  absolute  rule  should  not  be 
made  for  entering  up  judgment  for  the  plaintiff  jpursuant  to  the 

(a)  Doe  d.  Marquis  of  Aagtesea  r.        (6)  Doe  d.  Phillips  t.  Roe,  5  B.  wbA 
Roe^  f  D.  and  R.  565.  A.  766.    1  Oowl.  aad  Rjl. «»,  8.  C 
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statute,  (a)    The  undertaking  to  give  judgment  of  tbe  preceding   of  judgment 
term  is  usually  inserted  in  tbe  consent  rule,  and  the  recognisance     agtinit  the 
is  taken  before  a  judge  in  town  causes,  or  in  the  country  before  ^•"''•^  ejecter, 
a  commissioner  for  taking  bail.  (6) 

If  the  tenant  in  possession  or  his  landlord  does  not  appear  How  signed, 
within  the  proper  time,  but  makes  default,  judgment  may  be 
signed  against  the  casual  ejector.  The  fact  of  nonappearance  is 
ascertained  by  searching  the  ejectment  books  at  the  judges'  cham- 
bers in  the  King's  Bench,  and  the  plea  book  at  the  prothonota- 
ries*  office  in  the  Common  Pleas.  No  rule  to  plead  is  necessary 
before  judgment  is  signed  (c) ;  but  common  bail  must  be  filed  for 
the  casual  ejector  in  the  King's  Bench  by  bill  {d)y  though  it  does 
not  seem  necessary  to  enter  an  appearance  for  him  by  original  in 
that  court,  or  in  the  Common  Pleas  (e),  nor  is  a  bill  of  Middle- 
sex or  fa^to^  now  necessary  in  the  King's  Bench,  {f)  The  judg- 
ment, however,  must  not  be  signed  until  the  afternoon  of  the 
day  next  after  that  on  which  the  rule  expires ;  and  if  Sunday 
happen  to  be  the  last  day,  not  until  the  afternoon  of  Tues«> 

day.(gr) 

In  order  to  sign  judgment  against  the  casual  ejector,  the  rule 
for  judgment  must  be  drawn  up,  with  the  clerk  of  the  rules  in 
the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  and  an 
incipitur  of  the  declaration  made,  on  the  judgment  paper,  and 
also  on  a  roll  of  the  same  term  with  the  rule,  beginning  in  the 
King's  Bench  with  the  warrants  of  attorney ;  but  in  the  Common 
Pleas  the  warrants  of  attorney  are  made  out  and  filed  with  the 
clerk  of  the  warrants,  who  marks  the  judgment  paper,  which  is 
taken  to  the  clerk  of  the  judgments  in  the  King's  Bench,  or  pro- 
thonotaries  in  the  Common  Pleas ;  and  on  producing  the  rule,  the 
derk  will  sign  the  judgment,  after  which  a  writ  of  possession  may 
be  immediately  sued  out  and  executed,  for  which  a  praecipe  is 
required  in  the  King's  Bench,  but  not  in  the  Common  Pleas.  (A) 

If  the  judgment  against  the  casual  ejector  be  irregular,  the  court 
win  set  it  aside  with  costs  (i) ;  and  where  it  was  so  set  aside^  and 

(a)  Dm  d.  Sanpton  ▼•  Roe,  6  B.  (/)  Tidd's  Pr.  544. 

Moors,  54.  (g)  Hyde  d.  Colliford  ▼.  ThnHtont, 

(6)  Tidd't  Pr.  54S,  SUi  edit  Sej.  SOS. 

(c)  AdoiM  lyect.  aSf,  tod  edit.  (A)  Tidd's  Pr.  544, 8th  edit. 

(d)  R.  T.  KG.  t.  R.  M.  33  C.  t,  (t) Tidd, 544, 8tl| edit.  Adamf  Eject 
K  •  B.  2I3»  tad  edit. 

(0  Tidd's  Pr.  543, 4^  Sth  edit 
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Of  judgment  the  lessor  of  the  plaintiff  had  absconded^  attd  could  not  be  served 
against  the     with  the  Tule,  the  court  of  Common  Pleas  ordered  a  writ  of  res- 

<^uai  ejector.  titutjQn  on  behalf  of  the  late  tenant  in  possession,  {a)  And 
though  the  judgment  be  regular,  yet  the  courts  will  s^t  it  aside, 
on  an  affidavit  of  merits  and  payment  of  costs.  (6)  But  the. court 
of  Common  Pleas  has  refused  to  set  aside  a  judgment  and  exe- 
cution in  ejectment,  in  order  to  let  in  a  person  to  defend,  though 
he  made  an  affidavit  setting  out  a  clear  title,  and  oflfering  to  pay 
costs  (c) ;  but  where  collusion  is  suggested,  that  court  will  set 
aside  the  judgment,  {d)  In  vacation,  a  judge  at  chambers  upon 
an  affidavit  of  merits,  will  compel  the  plaintiff  to  accept  a  plea, 
or  stay  the  proceedings,  provided  he  will  not  waive  the  judg^ 
ment  on  payment  of  costs,  {e) 


Of  the  appear-       ^^^  appearance  is  either  by  the  tenant  or  the  landlord,  or  by 
ance  and  con-  both.     If  the  tenant  appears  either  alone,  or  jointly  with  his 
sent  rule.      landlord,  within  the  time  limited  by  the  rule  for  judgment,  he 
""  must  enter  into  the  common  consent  rule,  to  be  made  defendant 

instead  of  the  casual  ejector,  and  to  confess  lease  entry  and 
ouster,  and  insist  upon  the  title  only.  But  in  case  of  a  vacant 
possession,  no  defence  can,  it  is  said,  be  made,  except  by  the  de- 
fendant, who  is  a  real  ejector.  (/)  The  time  within  which  the 
defen<lant  must  appear  has  been  already  mentioned,  (g) 
Mode  of  ap.  If  the  tenant  appears,  his  attorney  procures  a  blank  consent 
pearing.  rule  from  a  stationer  in  the  King's  Bench,  or  from  the  seconda- 
ries in  the  Common  Pleas,  and  fills  it  up,  by  entitling  it  of  the  term 
of  appearance,  and  inserting  in  the  margin  the  county  in  which 
the  ejectment  is  laid,  and  the  names  of  the  original  parties,  and 
by  making  the  tenant  defendant  instead  of  the  casual  ejector  in 
the  body  of  the  rule,  which  must  specify  for  what  premises  he 
means  to  defend.  The  defendant's  attorney  then  signs  his  name  at 
the  bottom,  leaving  a  blank  for  the  phdntiff's  attorney  to  do  the 
like ;  for  this,  it  should  be  observed,  is  rather  an  agreement  be- 
tween the  parties  for  a  rule,  than  the  rule  itself,  which  is  after- 
wards drawn  up  by  the  proper  officer.     Common  bail  is  then 

•  (a)  Barnes,  178.  (d)  Doe  d.  Grocer's  Comp.  ▼.  Roe,  5 

(b)  DobbsT.  Passer,  2  Str.  975.  Doe     Taant.  205. 

d.  Trongfaton  v.  Roe,  4  Bnrr.  19^6.  (e)  Tidd's  Pr.  545, 8Ui  edit. 

Anon.  IS  Mod.  til.  (/)  Tidd*s  Pr.  545,8th  edit.  Banici, 

(c)  Doe  d.  Ledgier  ▼.  Roe,  3  Tsant  177.    B.  N.  P.  9$. 
506.    Ooodtitle  ▼.  BadtiUe,  4  Taunt.  (f }  Jiile,  p.  567. 
8t0. 
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filed  by  the  defendant's  attorney  in  the  King's  Bench  by  biU,   of  the  appear- 
with  the  clerk  of  the  common  bail,  or  an  appearance  entered  by  ance  and  con- 
original  in  that  court,  on  a  proper  jw<:pcfp^,  with  the  filacer,  who      sentmle. 
will  mark  the  rule  by  consent;  or  in  the  Common  Pleas,  an  ap- 
pearance must  be  entered  with  the  filacer,  who  will  stamp  the 
rule ;  and  at  the  time  of  filing  common  bail,  or  entering  an  ap<r 
pearance,  the  defendant's  attorney  must  deliver  to  the  officer  a 
memorandum  or  minute  of  his  warrant.     The  plea  of  not  guilty 
is  then  engrossed  and  annexed  to  the  consent  rule,  which  being 
done,  the  plea  and  rule  are  carried  to  and  left  at  the  chambers 
of  one  of  the  judges  in  the  King's  Bench,  or  the  prothonotaries' 
office  in  the  Common  Pleas,  (a)  , 

By  the  consent  rule,  the  party  applying  consents  to  be  made  Terms  of  the 
defendant,  instead  of  the  casual  ejector,  to  appear  at  the  suit  of  coo»«^*™^«- 
the  plaintifi^  and,  if  the  proceedings  are  by  bill,  to  file  common 
bail ;  to  receive  a  declaration  in  ejectment  and  plead  not  guilty, 
and  at  the  trial  of  the  issue  to  confess  lease  entry  and  ouster,  and 
insbt  on  title  only ;  that  if  at  the  trial  the  party  appearing  shall 
not  xonfess  lease  entry  and  ouster,  whereby  the  plaintiff  shall 
not  be  able  further  to  prosecute  his  suit,  such  party  shaU  pay 
costs  to  the  plaintiff;  and  that  if  a  verdict  shall  be  given  for  the 
defendant,  or  the  plaintiff  shall  not  further  prosecute  his  suit, 
for  any  other  cause,  than  for  not  confessing  lease  entry  and 
ouster,  the  lessor  of  the  plaintiff  shall  pay  costs  to  the  defend- 
ant* 

The  lessor  of  the  plaintiff  was  formerly  compelled  at  the  trial   Tenant*s  pos- 
to  prove  that  the  tenant  was  in  possession  of  the  premises  for       session. 
which  the  ejectment  was  brought  (6) ;  but  now  by .  a  late  ndq  of 
the  King's  Bench  and  Common  Pleas[(c),  'Vin  every  action  of  • 
ejectment  the  defendant  shall  specify  in  the  consent  rule  for 
what  premises  he  intends  to  defend ;  and  shall  consent  in  such 
rule  to  confess  upon  the  trial,  that  he  (if  he  defends  as  tenant,  or 
in  case  he  defends  as  landlord,  that  his  tenant)  was  at  the  time  of 
the  service  of  the  declaration,  in  the  possession  of  such. premises, 
and  that  if  upon  the  trial  the  defendant  shall  not  confess  such 
possession  as  well  as  lease  entry  and  ouster,  whereby  the  plaintiff 
shall  not  be  able  fiirther  to  prosecute  his  suit  against  the  defend- 

(a)  Tidd's  Pr.  547, 8th  edit.  (c)  K.  B.   JR.  M.  1  O.  4.    4  Bam. 

(&)  Goodright  d.  Batch  ▼.  Rich,  7  T.  and  Aid.  196.   C.  B.  R.  H.  1  &  t  G.  4. 

It  Sf9.    Feon'd.  Blaocbard  v.  Wood,  t  B.  and  B.  470. 
1  Bos,  uid  Pal.  57S. 
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Of  the  appear^  aiit|  then  DO  costs  shall  be  aOowed  for  not  further  prosecutiDg 

aBce  and  con-    the  Same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff 

"°^"^'      in  that  case  to  be  taxed."    Thb  rule  operates  as  a  notice  of  llie 

premises,  for  which  the  tenant  means  to  defend,  and  supersedes 

the  necessity  of  the  plaintiff's  proving  him  in  possession  of  them 

at  the  trial,  (a) 

When  the  tenant  appears  for  the  whole  of  the  premises,  they 
may  either  be  described  in  the  consent  rule  generally,  as  in  the 
declaration,  or  as  they  really  are ;  but  when  he  appears  for  part 
of  the  premises  only,  that  part  must  be  particularly  specified  in 
the  consent  rule  (6) ;  and  the  plaintiff  in  such  ease  havii:^  ob- 
tained the  rule  for  judgment,  may  sign  judgment  against  the  ca- 
sual ejector  for  the  residue,  (c)  Where  there  are  several  tenants, 
they  may  either  all  join  to  defend  for  all  the  pr^nises  generally, 
or  each  may  defend  specially  for  certain  premises  by  name.  (cQ 
Ouster.  Where  the  ejectment  b  brought  by  a  tenant  in  common,  jom- 

ten«rit,  or  parcener,  an  actual  ouster  must  be  proved,  unless  it  be 
confessed  by  the  consent  rule  {e) ;  and  therefor^  if  th^w  has  heea 
no  sictual  ouster,  the  defendant  should  apply  to  the  court  for  a 
special  rule  to  confess  lease  and  entry,  and  also  ouster  of  Che 
nominal  plaintifi;  if  an  actual  ouster  of  the  plaintiff's  lesscMr 
by  the  defendant  shall  be  proved  at  the  trial,  but  not  otherwise  ; 
which  rule  tiie  court  of  King's  Bench  will  grant  on  an  affidavit, 
that  there  has  been  no  actual  ouster  by  ihe  defendant  (/) ;  and 
in  the  Common  Pleas,  it  is  said  to  be  merely  a  matter  of  coarse 
to  grant  the  rule  whenever  the  defendant  is  tenant  in  common, 
jointenant  or  coparcener,  (g) 
How  landlord  11  At  common  law,  it  appears  that  a  landlord  was  entitled  to  be 
made  defendant,  made  defendant  in  ejectment,  dther  alone  or  joindy  with  the  te- 
nant in  possession.  (A)  However,  the  court  of  Ejng's  Bench  bar- 
ing Jield  that  the  landlord  could  only  be  made  defendant  toge- 
ther with  his  tenant^  and  then  only  in  case  the  latter  consented 

(«)  Tidd'«  Pr.  546,  Btii  edit  (/)  Tidd*!  Pr.  547,  8th  edit. 

0)  IM.  547.  (g)  Rid.  548.     Doe  d.  Gigiicr  ▼. 

(0  t  Sell.  Pr.  181.  Roe,  t  Tannt.  397 ;  bot  io  tint  eita, 

(d)  Goodright  d.  Belch  ▼.  Rich,  7.  T.  the  defeodaat's  affidafit  dinffiimed  as 
R.  3S0.    Tldd'a  Pr.  547, 8th  edit.  actual  onster. 

(e)  See  «ifo,  p.  503.  Gates  d.  Wig-  (A)  Fakclalm  d.  Fowler  ▼.  ShamtiUe, 
fan  V.  Brydtfne,  3  Barr.  1897.  Doe  d.  3  Burr.  1297, 1301.  Lamb  v.  Archer, 
White  ▼.  Cotfi,  1  Campb.  N.  P.  C.  173.  Comb.  908.    Anoo.  18  Mod.  Sll, 
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to  appear  (a),  the  mode  of  proceeding  was  at  length  settled  by  or  the  appear- 

StatUte.  ance  and  con- 

By  the  11  G.  3^  c.  19,  8. 12»  every  tenant  to  whom  any  deck-  sent  rule. 
ration  shall  be  delivered  for  any  lands,  &c.  shall  forthwith  give 
notice  thereof  to  his  or  her  landlord  or  landlords,  or  his,  her,  or 
their  bailiff,  or  receiver,  under  the  penalty  of  forfeiting  the  value 
of  three  years  improved  or  rack  rent  of  the  premises  so  demised 
or  hoUen  in  the  possession  of  suck  tenant,  to  the  persoi^  of  whom 
be  or  she  holds ;  to  be  recovered  by  action  of  debt,  &c.  This 
clause  only  extends  to  cases  in  which  the  ejectment  is  inconsistent 
with  the  landlord's  title.  Thus  a  tenant  of  a  mortgagor,  who  does 
net  give  notice  of  an  ejectment  brought  by  the  mortgagee  on  a 
forfiriture  of  the  mortgage,  is  not  within  the  statute,  (i)  The 
unproved  rent  mentioned  in  this  statute,  is  not  the  rent  reserved, 
but  such  rent  as  the  landlord  and  tenant  might  fairly  agree  on,  at 
the  time  of  delivering  the  declaration  in  ejectment,  if  the  pre- 
mises were  then  to  be  let.  (c) 

By  the  same  statute,  sec.  13.  **  It  shall  and  may  be  lawful  f&t 
the  court  in  which  an  ejectment  is  brought,  to  suffer  the  land* 
lord  or  landlords,  to  make  him,  her,  or  themselves,  defendant 
or  defendants,  by  joining  with  the  tenant  or  tenants,  to  whom 
such  declaration  in  ejectment  shall  be  delivered,  in  case  he  or 
they  shall  appear,  but  in  case  such  tenant  or  tenants  shall  refuse 
or  neglect  to  appear,  judgment  shall  be  signed  against  the  casuid 
elector  for  want  of  sudi  appearance ;  but  if  the  landlord  or  land- 
lords of  any  part  of  the  lands,  tenements,  or  hereditaments,  for 
which  such  ejectment  was  brought,  shall  desire  to  appear  by 
himself  or  themselves,  and  consent  to  enter  into  die  like  rule, 
that  by  the  course  of  the  court,  the  tenant  in  possession  in  case 
he  or  she  had  appeared,  ought  to  have  done,  then  the  court 
where  such  ejectment  shall  be  brought,  shall  and  may  permit 
such  landlord  or  landlords  so  to  do,  and  order  a  stay  of  execu- 
tion upon  such  judgment  against  the  casual  ejector,  until  they 
shall  make  further  order  therein.** 

Some  dfficulty  exists  with  regard  to  the  persons  who  are  to 
"be  considered  landlords  within  this  act.  In  one  case  it  was  held 
that  it  was  not  every  person  claiming  titles  who  could  be  ad- 
mitted to  defend  as  landlord,  but  only  he  who  had  been  in  some 


(a)  OtfodricJht  t.  Htrt,  t  8tr.  690.        (c)  Crocker  ▼.  Fothaigi]],  S  B.  aad  A. 
Sees  Burr.  If98, 1503.  65S.    The  plaintiff  is  not  entitled  to 

ih)  Buckley  v.  Buckley,  1 T.  R.  647.     treble  cosU.    i6M.  6^2. 
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Of  the  ai^at-  ^legree  in  possession,  as  by  receiving  rent,  &c.  and  the  coarf^ 
sent  rule       therefore,  would  not  allow  a  devisee  claiming  under  one  wiH  of 

■  I  the  testator,  to  defend  as  landlord  in  an  ejectment,  brought  by  a 

devisee  claiming  under  another  will  of  the  same  testator  (a) ;  bat 
in  a  subsequent  case  the  court  was  inclined  to  construe  the  sta- 
tute more  liberally.  "  There  are  two  matters  to  be  considered,'* 
observed  Lord  Mansfield,  "  first,  whether  the  term  landlord 
ought  not,  as  to  this  purpose,  to  extend  to  every  person  whose 
title  is  connected  to,  and  consistent  with  the  possession  of  the 
occupier,  and  devested  or  disturbed  by  any  chum  adverse  to  such 
possession,  as  in  the  case  of  remainders  or  reversions  expectant 
upon  particular  estates ;  secondly,  whether  it  does  not  extend  as 
between  two  persons  claiming  to  be  landlords  dejure^  in  i%ht  of 
representation  to  a  landlord  defacto,  so  as  to  prevent  either  firom 
recovering  by  collusion  with  the  occupier,  without  a  fair  triaf 
with  the  other/'  {b)  And  in  the  same  case  the  court  indined  ta 
admit  the  lord  by  escheat,  who  Adxmitdi  propter  defectum  sanguis 
nU,  to  defend  in  an  ejectment  brought  by  one  who  claimed  as 
heir  at  law  of  the  deceased  tenant.  An  heir  at  law  before  entry- 
may  be  admitted  to  defend  under  thb  statute  (c),  and  80  may  a 
devisee  in  trust,  who  has  never  been  in  possession,  (d)  So  also 
a  mortgagee  in  an  ejectment  brought  against  the  mortgagor  (e), 
and  a  reversioner  or  remainderman^  (/)  In  a  case  before  the  sta- 
tute>  upon  a  motion  to  make  the  wife  of  the  lessor  of  the  plaintiff 
a  defendant,  the  plaintifi^s  title  being  by  a  pretended  intermar- 
riage with  her,  which  was  controverted,  the  court  inclined  to 
grant  the  motion,  but  it  being  thought  to  be  a  trick  to  put  off  the 
trial,  nothing  was  done,  (g) 

Where  a  person  claims  in  o|yposition  to  the  title  of  the  tenant, 
he  cannot  be  considered  a  landlord  within  the  statute.  (A)  In  a 
case  before  the  statute,  a  parson  claiming  a  right  to  enter  and 
perform  divine  service  in  a  chapel,  was  held  not  entitled  to  be 

(a)  Sanies,  193.  645. 

(6)  Fairclaim  d.  Fowler  ▼.  Shamtitle,  (/)  Furclaim  d.  Fowler  ▼.  Shamtkle^ 

aBorr.  If 94.  3  Burr.  1290.    Lovelock  d.  Norris  ip^ 

(c)  Doe  d.  Heblethwaite  v.  Roe,  cit-  Dancaster,  S  T.  R.  783.    Comb.  3S9« 
ed  3T.R.  783.  (g)  FeBwIck's  tale,  1  Mk.  257.    7 

(d)  Lovelock  d.  Norm  ▼.  DaDcaster,  Mod.  70,  S.  C. 

4  T.  R.  1ft,  cited  3  T.  R.  783 ;  bnt  not        {k)  Fairclaim  d.  FttWleb*  ¥.  8hantilHi% 
tbe  caiui  fue  tnui,  /6td.  3  B«m  itINi 

(«}  Doe  d.  Tilyard  v.  Cooper,  8  T.  A» 
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admitted  a  defendant  in  ejectment,  (a)  In  case  a  party  is  wrongly  Of  the  appear- 
admitted  to  defend  as  landlord,  the  lessor  of  the  plaintiff  may   ^ce  and  con^ 
apply  to  the  court,  or  to  a  judge  at  chambers,  and  have  the  rule      "°^  ^^^ 
cBscharged  with  costs  (ft);  but  where  a  person  has  been  impro-    "'""'""""^ 
perly  admitted  to  defend  as  landlord,  in  an  ejectment  brought  by 
a  landlord  against  his  tenant,  such  person  wfll  not  be  allowed  at 
the  trial  to  controvert  the  title  of  the  real  landlord,  (c) 

The  motion  for  a  rule  to  admit  the  landlord  to  defend,  is  in 
ordinary  cases  a  motion  of  course,  requiring  only  counsel's  hand, 
but  it  is  said,  that  when  the  party  desirous  of  being-  made  de* 
fendant  is  not  the  actual  landlord,  but  has  some  partfcular  inter- 
est  to  sustain,  the  court  must  be  moved  on  an  affidavit  of  the 
facts,  to  permit  him  to  defend  with  or  without  the  .tenant,  as  the 
case  may  require.  (cQ 

The  motion  for  a  rule  to  admit  the  landlord,  ought  regularly 
to  be  made  before  the  judgment  is  signed  against  the  casual 
ejector,  and  if  delayed  until  after  that  period,  the  court  will 
grant  or  refuse  the  rule  at  their  discretion,  {e)  Thus  where 
judgment  was  signed  against  the  casual  ejectoic,  and  a  writ  of 
possession  executed,  and  it  appeared  that  the  landlord's  delay 
arose  from  the  tenant's  negligence,  in  not  giving  due  notice  of  ihe 
service  of  the  declaration,  according  to  the  stat.  11  G.  S,  c.  19, 
a.  12,  the  court  ordered  the  judgment  and  execution  to  be  set 
aside,  compelled  the  tenant  to  pay  all  the  costs,  and  permitted 
the  landlord  to  be  made  defendant  on  tiie  usual  terms.  (/)  But 
where  the  landlord  applied  to  be  made  defendant,  after  judgment 
had  been  signed,  but  before  execution,  and  the  claimant  offered 
to  waive  his  judgment,  if  the  landlord,  who  resided  in  Jamaica, 
would  give  security  for  costs,  to  which  offer  the  landlord's  couii- 
ael  would  not  accede,  the  court  refused  the  application,  and  per- 
mitted the  plaintiff's  lessor  to  take  out  execution  (g) ;  and  where 
the  lessor  of  the  plaintiff  had  obtained  judgment  and  execution 
in  an  undefended  ejectment  without  collusion,  and  had  sqld  part 
of  die  premises,  and  transferred  the  possession,  the  court  refus- 

(m)  Martin  ? .  Dafii,  S  Str.  914,  over-  Eject.  237,  Sod  edit. 

n\m%  Piic«  t.  Janet,  dted  1  Salk.  t56.  (c)  Tf dd's  Pr.  550,  8th  edit,    ^dam 

(h)  Doe  d.  Harwood  ▼.  Lippencott,  B^ct.  2S8,  Sfnd  edit. 

MS.  *  Adant  Igaet.  tSO,  fnd  edit.  *  .    (/)  Doe  d.  Tronghton  ? .  Boe,  4  Bn  rr. 

(€)  Doe  d.  Knifht  v.  Smytbei  4  M.  1996. 

nod  S.  347.  (r)  Banici,  I66. 

(d)  Tidd'h  Pr.  549, 8tb  edit.   Aduma 
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Of  the  appear-  ed  to  admit  a  landlord  to  defend,  from  whom  the  tenant  had  con- 

«nce  and  codp   sealed  the  ejectment,  (a) 
*^°^  "^^  When  the  landlord  defends  with  the  tenant,  he  joina  with  him 

in  the  consent  rule;  but  when  the  tenant  refuses  or  neglects  to 
appear,  judgment  is  signed  against  the  casual  ejector  (6),  in 
order  that  the  plaintifi^  if  a  verdict  be  given  for  him,  may  obtain 
possession  of  the  premises,  which  he  could  not  do  by  virtue  of  a 
judgment  against  a  person  out  of  possessicHi  (c),  and  in  that 
case  the  landlord  alone  must  enter  into  the  consent  rule,  but 
execution  is  stayed  until  further  order,  {d)  The  rule  for  admit- 
ting the  landlord  to  defend  being  drawn  up  by  the  derk  of  the 
rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas, 
a  copy  is  made  and  annexed  to  the  plea,  together  with  the  agree- 
ment for  the  consent  ndej  properly  filled  up  and  signed,  and 
common  bail  being  filed,  or  a  common  appearance  entered  with, 
and  a  memorandum  of  the  defendant's  warrant  of  attorney,  de- 
livered to  the  clerk  of  the  common  bails  or  fihtoer,  the  plea  and 
rule  are  left  at  a  judge's  chambers  in  the  King's  Bench  or  the 
prothonotaries'  office  in  the  Common  Pleas,  {e) 

The  tenant  or  his  landlord  having  appeared,  either  alone  or 
jointly  with  each  other^  and  enteied  into  the  consent  rule  or 
agreement  to  confess  lease  entry  and  ouster,  and  left  the  same  at 
a  judge's  chambers  in  the  Kang's  Bench,  or  the  prothonotaries' 
office  in  the  Common  Pleas ;  and  the  tenant,  when  necessary, 
having  given  the  undertaking,  and  entered  into  the  recognisance 
required  by  1  Geo.  ^  c.  87,  the  plaintiff's  attorney  must  search 
the  ejectment  books  at  the  judge's  chambers  in  the  King's 
J3ench,  for  the  consent  rule  or  agreement,  which  in  that  court  is 
signed  by  the  judge,  and  for  which  a  receipt  is  given  in  the  eject- 
ment book;  and  after  the  plaintiff's  attorney  has  signed  his 
name  thereon  over  that  of  the  defendant's  attorney,  he  carries  it 
to  the  clerk  of  the  rules,  who  files  it,  and  draws  up  the  rale 
there&om,  which  is  nothing  more  than  a  copy  of  the  agreement^ 
prefixing  .only  the  day  on  which  it  is  drawn  up,  and  adding  ^by 
the  court,"  instead  of  the  attomies'  names  at  the  end.  In  the 
Common  Pleas,  when  the  defendant  has  appeared,  the  consent 
rule  is  obtained  from  tlie  prothonotaries'  office,  and  the  pkuntiflrs 

(a)  Goodcille  ▼,  Badtitle,  4  Taunt.  (d)  Dm  d.  Roberta  ▼.  Gtbba,  1 CU^ 

820.  ty'8R.47.    Tidd's  Pr.  550,  atb  edit 

(6)  Tidd't  Pr.  550,  Btb  tdit»  (e)  Tidd't  Pr.  550,  Sth  edit 
(c)  B«niei,179. 
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i^itoisqey.  having  aigned  his  name  thereon  oy.er  that  of  the  def^n-  of  the  appear- 
daat's  attorney,  carries  it  to  the  secondaries'  office,  where  it  is    *™*  and  con- 
filed,  and,./tro  rules  are  drawn  up  therefrom,  one  for  each 
party,  (a) 


sentxule. 


The  general  issue  in  ejectment  is  not  guiUy^  which  is  the  only  Of  the  plea^nd 


plea  in  bar,  according  to  the  modem  practice,  ever  pleaded  in  this 
action.  Under  this  plea,  whatever  shews  that  the  plaintiff  has^ 
not  a  tight  to  the  possession,  as  that  his  entry  is  barred  by  the 
statute  of  limitations,  may  be  given  in  evidence.  If,  however,  the 
circumstances  of  the  case  should  require  it,  the  courts  will  per-^. 
mit  the  defendant  to  plead  specially.  (6)  A  plea  of  release  by 
the  lessor  of  the  plaintiff  is  bad  (c),  and,  if  pleaded  by  the  noipir 
nal  plaintiff,  such  a  plea  will  be  a  contempt  of  court,  id) 

.  A  plea  in  abatement  to  the  jurisdiction  may  be  pleaded  in 
ejectment,  with  the  permission  of  the  court,  but  it  must  be  plead* 
ed  within  the  first  four  days,  like  other  pleas  in  abatement,  (e) 

To  obtain  leave  to  plead  such  a  plea,  the  court  must  be  moved 
upon  affidavit  before  the  expiration  of  jthe  four  first  days  of 
term,  the  plea  itself  being  first-filed;  and  the  motion  should  be 
for  a  rule  to  shew  cause  why  the  defendant  should  not  be  per'* 
mitted  to  plead  the  facts  stated  in  the  affidavit ;  and  why  the  plea 
then  filed  to  that  effect  should  not  be  allowed  (/),  or  die  tenant 
in  possession  may,  as  it  seeips,  in  the  first  instance,  file  the  plea 
in  his  own  name,  and  then  move  for  a  rule  to  shew  cause  why  ^ 
he  should  not  forthwith  be  admitted  defendant  on  the  usual 
terms,  except  so  far  as  relates  to  pleading  the  general  issue,  and 
why  he  should  not  be  permitted  to  plead  the  facts  stated  in  the 
a£Sdavit  in  lieu  thereof,  and  why  the  plea  already  filed  by  him  to 
that  effect  should  not  be  allowed,  (g) 

A  plea  of  ancient  demesne  may  be  pleaded  in  abatement  in 
ejectment,  but  it  is  discouraged  by  the  courts.  (A)  The  appUca- 
ticn  fi>r  leave  to  plead  this  plea  must  be  accompanied  by  an 
affidavit  that  the  lands  are  held{i)  of  a  manor,  which  manor 


issue. 


(«)  Tidd's  Pr.  551,  8th  edit. 
(I>)  PMHips  Y.  Bory,  Cartb.  ISO. 

(c)  Doe  d.  Byne  ▼.  Brewer,  4 II.  and 
8.^500. 

(d)  Moore  ▼.  Ooodrighf,  S  Sir. '899. 

-  (#)  Deaad,  WVobt  v.  Fenn,  8  T.  R. 
474.  Williamt  d.  Johnson  ▼•  Ktf ene,  1 
V.Wcl97j  Dood.  Rut  v.  Roe,  2 
Bur.  1046.  Doe  d.  Morton  ▼•  Roe,  l  o 
Snit|5f3. 


(/)  Doe  d.  Morton  v.  Roe,  10  East^ 
5f  Sk    Adams  Eject.  24«,  f  nd  edit. 

(g)  Adams  Eject.  243,  2nd  edit. 

(A)  Doe  d.  Rtist  ▼.  Roe,  2  Borr.  104iS. 
Denn  d.  WToot  ▼.  Femi,  8  T.  R.  474. 
Com.  Dig.  Abatement;  ( D.\), 
'  (i)  Tliat  they  are  fwrcH  of  the  manor,'' 
ii  not  siffident.  Baker?.  With,  iSalk. 
56. 


Pleab 
abatement 


Ancient  de- 
mesDe* 


t2 


/so 


Efeeimefii. 


Of  the  plea 
and  issue. 


Issue. 


is  ancient  demesne,  or  as  it  seems,  of  the  lord  of  the  manor,  which 
manor  is  ancient  demesne ;  that  there  is  a  court  of  ancient  de- 
mesne, in  which  the  plaintiff  might  have  proceeded  for  the  reco- 
very of  the  lands ;  and  that  the  claimant  has  a  freehold  inte- 
rest, (a)  It  appears  to  be  necessary  to  verify  this  plea  by  affida- 
vit, like  other  pleas  in  abatement.  (6) 

Where  the  ejectment  is  brought  for  copyhold  lands,  ancient 
demesne  cannot  be  pleaded  (c),  but,  if  the  affidavit  state  that  the 
lands  are  ancient  demesne,  the  court  will  not  reject  the  plea  on  a 
counter  affidavit  that  great  part  of  the  lands  are  copyhold,  but 
will  leave  the  plaintiff  to  take  advantage  of  that  matter  in  his 
replication,  (d) 

The  plaintiff  may  reply,  that  the  land  is  pleadable  at  common 
law,  and  haverse  that  the  manor  is  ancient  demesne,  (e) 
'  When  the  tenant  has  appeared,  entered  into  the  consent  rule 
and  pleaded,  he  may  rule  the  plaintiff  to  reply,  before  the  pkin- 
tiff*s  lessor  has  joined  in  the  consent  rule,  and  the  plaintiff  may 
be  non-prossed,  but  the  defendant  will  not  be  entitled  to  costs.  (J) 

On  the  consent  rule  being  drawn  up,  (he  issue  is  made  up  in 
the  name  of  the  real  defendant,  instead  of  the  casual  ejector,  by 
the  plaintifTs  attorney,  who  delivers  it  in  the  King's  Bench,  with 
a  copy  of  the  rule  annexed,  and  in  the  Common  Pleas,  with  one 
of  the  original  rules  annexed,  to  the  defendant's  attorney,  with  no- 
tice of  trial,  as  in  other  actions,  (g)  If  there  be  a  variance  be- 
tween the  declaration  and  the  issue,  as  in  the  day  of  the  demise, 
the  court  on  motion  wiH  direct  the  issue  to  be  made  according  to 
the  declaration,  {k} 


Of  the  evidence.      The  right  of  the  plaintiff  to  recover  in  an  action  of  ejectment 
.-"- is  established  by  proof  o^  1.  The  title  of  the  lessor  of  the  plain- 


(«)  /M.  Doe  d.  Mortoav.  Roe,  10 
Eaat,  5S3.  Com.  Dig.  Abatement,  (D. 
1).  See  the  form  of  the  plea,  Farren 
V.  Miller,  1  Sbow.  S86.  Carth.  tSO,  8. 
C. 

(b)  Hatch  v.CamiOD,  S  Wila.  51.  (In 
Formedon).  t  Borr.  1046;  bot  see 
Qoodrigfat  ▼•  Shnffill,  f  Lord  Rajm. 
1418;  and  Selw.  N.  P*  €93,  4di  edit, 
where  it  is  said,  that  in  Doe  d.  Morton 
V.  Roe,  10  East,  5fS,  the  roaster  re- 
ferred to  a  ca»e  m  his  note-book,  where 
it  was  Jheld  not  to  be  neceaaarj  to  f 4 


this  plea  by  affidavit. 

(c). Brittle  ▼.  Bade,  t  Lord  Raym. 
43.    1  Salk.  185,  S.  C. 

(d)  Doe  d.  Morton  v.  Roe,  10  E«t, 
5t5. 

(e)  Rast.  Ent.  58,  b.  Com.  Dif^ 
Abatement,  (D.l). 

(/)  Goodright  d.  Ward  v.  B«ltiae» 
S  W.  Blk77€3w  • 

ig)  TSdd*s  Pr.  551,  8th  ^t  Adapns 
^feet.  S44,  Sod  edit. 

(A)  Bass  ^Bradford,  S  Lord  Xayou 
1411. 
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581 


-  Z^  The  lease  to  the  plamtiff.  3.  The  entry  of  the  plain- 
tiff*.  4.  The  ouster  of  the  plaintiff.  5.  The  possession  of  the 
lands  by  the  defendant.  Of  these  circumstances,  the  lease,  entry, 
possession,  and,  in  general,  the  ouster  also,  are  admitted  by  the 
consent  rule,  and  the  defendant  is  bound  at  the  trial  to  insist 
upon  title  only. 

As  the  lessor  of  the  plaintiff  can  only  recover  on  the  strength 
of  his  own  title,  he  must  be  prepared  to  prove  a  legal  title  to  the ' 
possession  of  the  premises,  which  he  seeks  to  recover,  existing  in 
liimself,  at  the  time  of  the  demise  stated  in  the  declaration,  (a) 
The  title  proved  must  be  consistent  with  the  demise,  and  there- 
fore, where  a  joint  demise  is  stated,  it  should  be  proved,  that  the 
lessors  of  the  plaintiff  had  such  an  interest  as  would  enable  them 
to  make  such  joint  demise.  Thus,  a  tenant  for  life  and  the  re- 
jhainderman  cannot  join  in  a  present  demise,  and  cannot,  there- 
fore, recover  on  such  a  demise  in  ejectment,  (fr)  There  is  an  ex- 
ception to  the  rule  that  the  lessor  of  the  plaintiff  must  shew  a 
good  title  in  ejectment,  where  the  action  is  brought  by  a  land- 
lord against  his  tenant,  in  which  case  the  title  of  the  former  need 
pot  be  proved,  (c) 

In  addition  to  the  proof  of  a  legal  title  the  plaintiff  must  prove 
that  he  had  a  right  of  entry,  at  the  time  of  the  demise  laid  in  the 
declaration,  and  within  twenty  years  before  action  brought  As 
the  statute  of  limitations  2\  Jac.  1,  c.  16,  enacts  that  no  entry 
shall  be  made  into  any  lands,  but  within  twenty  years  after  the 
title  has  accrued,  it  is  in  general  sufficient  to  prove  a  legal  title 
accruing  within  twenty  years.  But,  where  the  title  has  not  ac- 
cruecl  within  that  time,  it  is  incumbent  upon  the  plaintiff  to 
shew  that  he  has  been  in  possession  within  twenty  years,  or 
rather  that  .there  has  been  no  possession  adverse  to  his  right  of 
entry,  for  without  such  adverse  possession  we  have  seen  that  the 
statute  of  limitations  will  not  be  a  bar.  {d)  Even,  if  there  haa 
been  an  adverse  possession  for  upwards  of  twenty  years,  it  may 
be  avoided,  by  shewing  that  the  lessor  of  the  plaintiff  laboured 


Of  the 
evidence* 

Id  general,  for 

the  lessor  of  til r 

plaintifi*. 

His  title. 


(fl)  See  md€^  p.  546. 

{h)  Treport's  case,  6  Rep.  14,  b,  aitf«, 
p.  550.  What  it  sufficient  proof  of  a 
Joint  demise,  see  Doe  d.  Clarke  ▼. 
Orant,  If  East,  ttl,  cited  aaie,  p.  550. 

{e)  See  Mi€,  p.  589,  and  jiosf ,  p«  d83. 

<i)  8e«  «il«,  p.  50t,  to  p.  508.  The 
declaraUoDS  of  a  widow  iu  possession  of 


premises,  that  she  held  them  for  her 
life,  and  tliat  after  her  death  XYmy 
would  go  to  the  heirs  of  her  huslMind, 
are  admissible  evidence  to  negative  the 
fact  of  her  having  bad  twenty  years  ad« 
verse  possession.  Doe  d.  Uomin^v. 
Pettett,  5  B.  and  A.  SS5. 
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)Ejectfiient. 


Of  the 
CTideoce. 


Tenant's  pos- 
session. 


Situation  of  the 
premises. 


Ouster* 


under  some  of  the  disabilides  mentioned  in  the  statute  SI  Jac.  1^ 
c.  16^  and  that  he  has  brought  his  action  within  the  period  li- 
mited by  the  act. 

Where  an  actual  entry  is  necessary  to  complete  the  tide  of  the 
lesso^  of  the  plaintiff,  as  where  a  fine  has  been  levied  with  procla- 
mations {a\  proof  must  be  given  of  such  entry. 

It  was  formerly  usual  to  require  proof,  that  the  defendant  was 
in  possession  of  the  premises  sought  to  be  recovered  (ft),  bat, 
now  by  the  late  rules  already  mentioned  {c\  such  possession  is 
confessed  in  the  consent  rule,  and  no  proof  of  it  need  be  given 
at  the  trial. 

The  premises  must  be  proved  to  be  situated  in  the  parish 
mentioned  in  the  declaration  {d)^  and,  though  they  need  not  cor- 
respond exactly  as  to  number  or  extent,  yet  they  cannot  be  re- 
covered unless  they  are  comprehended  in  the  demand.  The  les- 
-sor  of  the  plaintiff  may  recover  less  than  he  demands,  though  he 
cannot  recover  more,  {e)  When  he  declares  for  a  moiety  he  may 
recover  a  third.  (/)  The  court  will  not,  on  the  trial  of  an  eject- 
ment, when  the  plaintiff  has  proved  his  right  to  a  verdict  inquire 
as  to  the  metes  and  boundaries,  which  are  to  be  tried  more  pro- 
perly in  an  action  of  trespass,  {g) 

The  ouster  is  in  general  confessed  by  the  consent  rule,  as  well 
as  the  lease  and  entry,  but,  where  the  ejectment  is  brought  by  a 
jointenant,  parcener,  or  tenant  in  common  against  his  compar 
nion,  the  court  will  allow  the  defendant  to  enter  into  a  spedal 
rule,  confessing  the  lease  and  entry,  and  also  the  ouster^  if  an 
actual  ouster  of  the  plaintiff's  lessor  by  the  defendant  shall  be 
proved  at  the  trial,  but  not  otherwise,  (h)  In  this  case,  there- 
fore, evidence  must  be  given  of  facts  amounting  to  an  actual 
ouster,  (i)  Should  the  common  rule  have  been  entered  into 
such  proof  will  be  unnecessary,  but  the  plaintiff  must  be  pre- 
pared to  produce  the  consent  rule.  (*) 


(«)  Heeaii<€,  p.  497, 501. 

(6)  il«^«,p.573. 

(e)  Antty  p.  57S. 

(d)  Ooodtitle  d.  Pinsent  t.  Lammi- 
man,  2  Oampb.  N.  P.  C.  274.  AtUe^  p. 
551.  To  shew  that  it  is  sitoated  in  the 
parish,  it  is  primA/acte  evidence,  that 
the  place  in  which  it  stands  b  watched 
by  the  watchman  of  that  parish.  Doe 
d.  Gimson  t.  Wdsh,  4  Campb.  N.  P.C. 
«64. 

(«)  Denn  d.  Barget  v.  Pur? ii|  1  Burr, 


SSO.  Bnll.  N.  P.  109.  S  FhiU.  Efid. 
219, 6th  edit. 

(/)  IWd. 

{g)  Doe  d.  Drapen'  Company  ▼.  Wil- 
ton, 2  Stark.  N.  P.  C.  477. 

{k)  Aniet  p.  574. 

(t)  What  will  coottinite  an  actnl 
onster,  see  ante,  p«  502,  Hteq. 

(ft)  Gates  d.  Wigfall  w.  Brydmn,  5 
Borr.  1897.  Doe  d.  White  t.  Coff.  1 
Camp.  N.  P.  C 175. 


The  tenant  in  possession  is  not  a  competent  witness  to  support 
lus  landlord's  title  (a) ;  and  where  the  lessor  of  the  plaintiff  has 
proved  a  primd facie  possession  in  the  defendant,  a  third  person 
will  not  be  allowed  to  prove  that  he  is  himself  tenant  in  posses- 
sion. (6)  Where  both  parties  claim  as  lessees  under  the  person 
who  is  produced  as  a  witness,  and  the  question  is,  whether  he 
demued  first  to  the  plaintiff  or  to  the  defendant :  if  the  leases 
were  granted  without  reserving  any  rent,  he  will,  as  it  seems,^ 
be  a  competent  witness  (c) ;  but  if  the  parties  contending  for  the 
posaession  are  to  pay  rent  in  different  rights,  he  will  not  be,  al- 
lowed to  prove  either  lease,  (d)  An  heir  apparent  is  a  good  wit^ 
ness  in  an  ejectment  brought  for  the  land,  but  a  remainderman 
is  not,  for  he  has  a  present  interest  in  the  land,  {e) 
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^videncen 

Witnesses., 


'Where  the  ejectment  is  brought  by  a  landlord  against  his.  te«    By  landlord. 

nant,  it  will  only  be  necessary  to  prove,  1st,  the  demise,  and.        

Sndly,  its  determination*  Evidence  of.  the  title  of  the  lessor  of 
the  plaintiff  need  not  be  given,  for  a  tenant  is  not  allowed  to 
dispute  the  title  of  his  landlord  (/),  nor  will  the  tenant  be  per- 
mitted to  make  a  third  person  defendant,  so  as  to  enable  him  to 
set  up  an  adverse  title  against  the  landlord,  (g) 

"  If  the  demise  is  by  deed  or  other  written  instrument,  it  may  bei  Proof  of  demise. 
proved  by  production  of  the  original,  or  of  a  counterpart  (A) ; 
and  if  it  be  in  the  defendant's  possession,  a  notice  to  produce  it 
diould  be  given  (i),  after  which,  if  not  produced,  secondary  evi* 
dence  of  its  contents  will  be  admissible ;  and  where  tlie  lease  is 
by  parol,  it  may  be  proved  by  a  witness  who  was  present  at  die 
making  of  it,  or  by  an  admission  of  the  defendant  (k)  Proof  of 
payment  of  rent  is  a  sufficient  primd  fade  case  for  the  land- 
lord (Q;  and  if  there  has  been  no  specific  demise,  but  a  tenancy 


(f)  Doe  d.  Foster  Y.  WilliaiiM,  Cowp. 
etU   Doe?. Pye,lEsp.  N.P.C.S64. 

(6)  Doe  d.  Jones  ▼.Wilde,  5  Taant. 
183.  Doe  d.  Lewie  ▼.  Bingham,  4  B. 
and  A.  672.  ' 

(«)  Fox  V.  Swaim,  Stylet,  48S.  3  T. 
R.310. 

(d)  Per  Boiler,  J.  Bell  v.  Harwood, 
3  T.  R.  310.  Smith  v.  Chamben,  4 
Efp.N.P.C.i64. 

(«)  Smith  V.  Bfaickham,  1  Salk.  f83. 

(/)  See  the  eases  referred  to  oii/e,  p. 
p.  405,  45t,  469. 

(g)  Doe  d.  Knight  t.  Smythe,  4  M. 


and  S.  347. 

(&)  Doe  d.  West  ▼.  Davis,  7  Easf^ 
363.    Barleigh  v.  Stibbs,  5  T.  K«  465. 

(i)  As  to  proof,  where  defeodaot 
claims  an  interest  under  the  deed,  see 
Orr  Y.  Morice,  3  B.  and  Biogb.  139.  ^ 

(ft)  2  Phill.  ETid.  221, 6tb  edit. 

(I)  Doe  d.  Castleton  v.  Samael,  5 
Esp«174.  Rogers  v«  Pitcher,  6  Taunt. 
208.  Gravenor  v.  Woodhouse,  1  Bingh* 
43»  Awiif  p.  525,  and  as  to  proof,  of 
payment  of  rent,  see  HawMot  ▼•  Warre^ 
3B.aodC.fi90, 
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On  the  expir- 
ation of  the 
tenancy. 


On  the  deter- 
mination of  the 
tenancy  by  no 
tioe  toquit 


Bjectineni. 

has  been  created  by  payment  atid  receipt  of  reiit,  evideoce  6f 
such  payment  must  be  given»  which  will  be  prmA  fade  proof  ci 
a  tenancy  from  year  to  year,  (a) 

But  the  tenant  may  prove  that  his  landlord's  title  has  expired, 
prorided  he  has  done  no  act  to  recognise  a  title  in  him  since  that 
period,  {b)  Thus  he  may  prove  that  his  landlord  was  tenant  for 
years,  and  that  the  term  has  expired  {c\  or  that  he  was  tenant 
pur  autre  tne^  and  that  cestui  que  vie  is  dead  {d\  or  that  he  has 
granted  the  reversion,  {e)  So  the  payment  of  rent,  though  it  is 
prima  facie  evidence  of  a  tenancy,  will  not  prevent  the  tenant 
from  shewing  that  the  title  of  his  landlord  has  since  expired,  or 
{hat  the  rent  has  been  paid  under  a  misrepresentation,  {f) 

With  regard  to  the  determination  of  the  tenancy,  the  evidence 
may  be  considered  under  three  heads.  1.  Where  the  action  is 
brought  on  the  expiration  of  the  tenancy,  by  effluxion  of  time,  or 
the  happening  of  a  particular  event.  Sndly.  When  it  is  brought 
on  the  determination  of  th^  tenancy  by  notice  to  quit;  and  Sdly, 
When  it  is  brought  on  a  forfeiture* 

When  the  action  is  brought  on  the  expiration  of  the  tenancy 
by  efflux  of  time,  or  the  happening  of  a  particular  event  (j^),  the 
lessor  of  the  plaintiff,  having  proved  the  demise  in  the  manner 
stated  above  (A),  must  shew  that  the  tenancy  has  expired,  which 
is  usually  proved  by  the  same  evidence  which  establishes  the  de- 
mise, viz.  by  the  production  of  the  lease,  from  which  it  appears 
that  the  term  granted  expired  before  the  day  of  the  demise  laid 
in  the  declaration.  If  the  duration  of  the  term  is  dependant  upon 
the  happening  of  a  certain  event,  the  happening  of  such  event 
must  be  proved,  or  an  admission  by  the  tenant  to  that  effect,  (i) 

When  the  action  is  brought  upon  the  determination  of  the  te- 
nancy by  notice  to  quit,  the  lessor  of  the  plaintiff  must  prove,  Is^ 
the  demise  to  the  tenant  (A) ;  and  Sdly,  the  service  of  a  proper 
notice  to  quit;  or  where  the  defendant  is  tenant  at  will,  or  has 


(a)  See  mte^  p.  526. 

(6)  Anl4,  p.  406,  459.  He  •hoiild,  it 
seems,  disclaim  to  hold  of  him.  Balls  v. 
Westwood,«Cauipb.  N.P.Cll.  1  Bing. 

363. 

(e)  England  d.  Sy  bum  Y.Slade,  4  T. 
R.  682.    Neave  ▼•  Moss,  1  Bingh.  S60. 

(d)  Doe  d.  Jackson  ▼.  RamsboihaiD, 
5  M.  and  S.  516. 

(«)  Doe  d.  Lowdea  t.  WatMD,  f 
Stark.  N.  P.  C  tSO. 


(/)  Williams  ▼.  Bartholonew,  1  Bos. 
and  Pul.  328.  Rogers  ▼.  Pitcher,  6 
Tannt.  208,  210.  Oraveoor  ▼.  Wo«d- 
bouse*  1  Bingb.  43. 

(g)  AnUf  p.  515. 

(4)  AMi€,  p.  583. 

(i)  Doe  d.  Waitfaman  v«  Miles,  1 
Stvk.  N.  P.  C.  181.  %  FbiO.  End. 
SS2,  sod  edit. 

(h)  AwU,  p.  588. 
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come  lawfully  into  possession^  as  under  a  treaty  for  a  lease  or  a 
purchase  {a),  it  will  be  necessary  to  prove  a  demand  of  posses- 
slon,  or  some  other  act  to  determine  the  possession  before  the 
time  of  the  demise  laid  in  the  declaration,  (b) 
-•  A  written  notice  to  quit  may  be  proved  by  a  duplicate  origi- 
nal, or  an  examined  copy,  without  proof  of  a  notice  to  produce 
the  one  delivered,  {e)  The  notice  deHvered  must  be  proved  to 
have  been  properly  signed,  and  if  attested,  the  attesting  witness 
must  be  called,  (d)  A  parol  notice  may  be  proved,  by  the  person 
who  delivered  it,  or  by  any  one  who  heard  it  delivered. 

The  notice  must  be  proved  to  have  been  given  half  a  year  be- 
fore the  end  of  the  current  year  of  the  tenancy,  with  the  excep* 
tions  already  noticed  (e),  and  so  as  to  expire  at  the  expiration  of 
that  year.  (/)  The  expiration  of  the  year  will  depend  upon  the 
time  of  the  commencement  of  the  tenancy,  and  the  period  at 
which,  under  various  circumstances,  a'  tenancy  is  held  to  com- 
mence, has  been  already  stated,  (g)  It  has  also  been  shown, 
that  when  a  notice  to  quit,  expiring  on  a  certain  day,  has  been 
personally. served  upon  the  tenant  who  makes  no  objection,  it 
win  be  printd  fade  evidence  to  go  to  the  jury,  that  the  tenancy 
commenced  according  to  the  terms  of  the  notice.  (A)  But  where 
the  notice  b  not  to  quit  on  a  particular  day,  but  to  quit  ^'  on  the 
expiration  of  the  term,**  or  ^'  of  the  current  year  of  the  tenancy  ;** 
such  notice  furnishes  no  sort  of  evidence,  although  not  objected 
to,  of  the  commencemmtof  the  tenancy,  and  further  proof  will 
be  reqmsite.  The  admission  of  the  tenant  will  be  conchisive  evi- 
dence as  to  the  commencement  of  the  tenancy  (t),  and  a  receipt 
for  rent  up  to  a  particular  day  will  be  prim&fcune  evidence.  {Jc) . 

The  persons  by  whom  a  notice  to  quit  may  be  given  have  been 
afaready  mentioned.  (0  When  the  notice  is  given  by  an  agen^ 
some  proof  of  his  authority  is  requisite,  (m)  The  agent  himself 
may  be  called  for  this  purpose,  and  the  mere  bringing  of  die 
ejectment  in  the  name  of  the  landlord,  where  the  tenant  holds 
under  a  single  person,  seems  to  be  a  sufficient  recognition  of  the 


(fl)  AnUj  p.  5f  4. 

(c)  1  PUII.  Evid.  4f7,  f,  n9,  6th 
edit  Um  v.  BeaiuBoot,  S  B.  and  B. 
f88 ;  bat  it  it  woal  to  give  »  notice  to 
prodnco* 

(d)  1  riiilL  Evid.  446.  S,  »t9.  AiUty 
p.  59S. 


(«)  ilNte,  p.  5S7. 

(/)  ifnd. 

(jg)  AnU^  p.  5t7  to  df9. 

(Jk)  AnU^  p.  5«9. 

(t)  /Md. 

(ft)  Ibid. 

(I)  Ibid. 

(»)  t  Pbill.  Evid.  t50, 6tb  odit. 


Of  the 
evidencesr 

By  landlord. 


^ 


Of  the       act  done  Iby  the  agent  (a) ;  but  if  the  defendant  holds  under 

evidence,      yeral  hindloids^  some  farther  evidence  seems  necessary,  than  the 

3y  l«ndionl.  ™^i^  bringing  of  the  ejectment^  which  may  have  been  commeiic- 

—  ed  by  one  only ;  the  attorney  may  prove  that  the  a^tiin  has 
been*  brought  under  the  joint  direction  of  all  the  lessorsj  or  the 
agent  may  shew  an  authority  signed  by  all  the  lessors,  though 
some  of  them  signed  it  after  the  notice  to  quit  given,  (i)  So  if 
the  notice  be  given  by  a  steward  of  a  corporation,  he  must  be 
proved  to  be  such^^  but  an  authority  under  the  corporation  seal 
need  not  be  shewn,  (c) 

The  persons  upon  whom  (<0t  ^uad  the  manner  in  which  (e),  the 
notice  should  be  served,  have  been  already  mentioned,  and  the 
evidence,  which  it  will  be  necessary  to  adduce,  of  those  &ct8,  may 
be  collected  from  what  is  there  said. 
On  a  forfeitve.  Where  the  landlord  has  brought  ejectment  on  a  proviso  of  le- 
entry  for  non-payment  of  rent,  or  a 'breach  of  any  of  the  cove- 
nants contained  in  the  lease,  he  must  in  the  first  place  prove  the 
demise  (/),  which  may  be  done  by  producing  a  counteip^  of 
the  lease,  which  will  be  evidence  of  the  lessee,  or  any  one  com* 
ing  in  under  the  lease,  holding  under  the  conditions  and  cove* 
nants  mentioned  in  the  lease  (g),  or  secondary  evidence  may  be 
given  of  the  lease,  after  nodce  to  produce  (A).  The  right  of  rer 
entry  reserved  to  the  lessor  of  the  plaintiff  will  appear  on  proof 
of  the  lease. 

If  the  proceeding  be  at  common  law  for  non«-payment  of  rent^ 
a  regular  demand  of  the  rent  with  aU  die  solemnities.before  men- 
tioned must  be  proved,  (i)  But  if  die  ejectment  be  l»rought  un- 
der the  Stat.  4  Geo.  S,  c.  28,  the  plaintiff  need  not  prove  such  de- 
mand, but  must  be  prepared  at  the  trial  with  evidence  of  the  ser- 
vice of  the  declaration  in  ejectment,-  or  of  the  a£Sxing  of  the  same 
to  the  door,  &c.  of  the  premises,  according  to  the  terms  o£  the 


(«)  Ibid*  in  an  action  by  the  lord  for  a  forfettare, 

lb)  Jbid.  Ooodtitle  d.  King  v.  Wood-     from  shewing  that  the  legal  estate 


ward,  S  Bam.  and  Aid.  689.  notin  the  lord  at  the  time  of  admittMic& 

(c)  Roe  d.  Dean,  &c.  of  Rochester  Doe  d«  Nepean  v.  Sadden,  aB.  aad 
V.  Pierce,  tCampb.N.P.C.96.  A.  626. 

(d)  if  Ri€,  p.  5dO.  (g)  Roe  d.  West  v.  Davis,  7  EMt, 
(0  AnUy  p.  53S.  365.                                        ' 

CO  Tbe  landlord'k  title  cannot  be  (h)  Atdi^  p.  5B9. 

difpnted.    So  a  copyholder  who  has  (Q  ifafv,  p.  655;  mttu  tfiadenani 

been  adndtted  to  a  tenement  and  done  has  been  dispensed  with  by  the  eiprcv 

fealty  to  the  lord  ofa  moor,  ii  estopped  egrfemcDt  of  the  paitiee.  IM. 
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statute  (a)  He  must  also  prove  that  half  a  year's  rent  is  due,  and 
that  no  sufficient  distress  was  found  on  Ihe  premises,  countei^ 
Vfufing  the  arrears  of  rent.  Evidence  that  there  was  no  suffi- 
cient distress  on  the  premises  on  a  certsdn  day,  between  the  day 
when  the  rent  became  due,  and  the  service  of  the  declaration  in 
ejectment,  is  ^yjfficiejiiprim&fcune  evidence,  (fr) 

When  the  ejectment  is  brought  for  a  breach  of  any  of  the 
covenants  in  a  lease,  in  which  there  is  a  proviso  of  re-entry  on 
breach  of  covenants,  the  lessor  of  the  plaintiff  must  prove  the 
demise  in  the  manner  above  stated,  and  the  breach  of  the  cov^« 
nant  insisted  on ;  and  if  a  particular  of  the  breaches  has  been 
given,  the  proof  must  be  according  to  the  terms  of  the  partich- 
lar.  (c)  Where  the  ejectment  is  brought  on  a  forfeiture  incurred 
by  underletting,  it  is  sufficient  primd  fade  evidence,  to  prove  a 
third  person  in  possession  of  the  premises,  acting  and  appearing 
as  the  tenant,  and  the  declarations  of  such  person  are  said  to  be 
evidence,  (ef)  ' 

By  way  of  defence,  the  tenant  may  shew  that  there  is  not  hatf 
a  yearns  rent  due,  or  that  there  was  a  sufficient  distress  on  the 
premises  to  countervail  the  arrears,  or  in  cases  where  the  lease  is 
Toi4able  only,  that  the  forfeiture  has  been  avoided*  (^) 


Of  tlie 
evidence. 

By  landlonU 


Where  the  lessor  of  die  plaintiff  claims  as  heir  at  law,  he  muit  By  heir  at  law* 
prove,  1.  That  the  ancestor  from  whom  he  clidms  was  the  last 
person  who  had  the  actual  sei3in  of  the  freehold  and  inheri- 
tance of  the  lands  m  fee  simj^e,  or  in  case  he  claims  as  heir  to-a 
remainderman,  that  the  ancestor  from  whom  he  claims  was  the 
person  in  whom  the  remainder  first  vested  by  purchase  (/) ;  aud 
Sdly,  That  he  is  heir  to  such  ancestor.  Where  he  claims  as  heir 
to  one  in  remainder,  he  must  also  prove  that  the  remainder  ims 
vested  in  possession. 

1  •  The  seisin  in  fee  of  the  ancestor  may  be  proved  by  shewisjg 
that  he  was  in  actual  possession  of  the  premises,  or  that  he  re- 
ceived rent  from  the  jierson  in  possession,  which  is  presumptive 
evidence  of  a  seisin  in  fee.  (g)    So  proof  of  the  possession  of  the 


(4)  AttU^  p.  5S5. 

(^  Doe  d.  Smelt  v,  Fochta,  15  Sait, 
f86.    AjkU^  p.  538. 

(«)  Doe  d.  Birch  ▼.  PUUpa,  6  T.  R. 
5^. 

(i)  Doo  d-flinley  V.  Rickarb7,5Esp. 
N.  P. C  4;  but  aee  Doe  v.  Payne,  1 
Stark.  N.  P.  C  86.  AuM^  p.  464^ 


(e)  See  oitft,  p.  540. 

(/)  Raddiffe's  case,  3  Rep.  4S,  a* 
Walk,  on  Deac  ISO. 

(ff)  Co.  Litt.  15,  a.  BolL  N.  P.  103. 
Doe  T.  Spencer,  11  East,  498.  Peace- 
able  d.  Uncle  v.  Watson,  4TBnnt.  16. 
Jayne  v.  Price,  4  Tannt.  316.  Tin. 
Ab.  Evid.  (T.  b.  lOTi)  pi.  4, 
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anicestor's  lessee  tot  years  is  sufficient  evidence  of  seisin,  Tor  the 
possession  of  tenant  for  years  gives  an  actual  seisin  to  the  .owner 
of  the  inheritance,  (a)  £fo  the  possession  of  guardian  in  socage 
confers  an  actual  seisin  upon  the  infant.  (&)  , 

S.  The  lessor  of  the  plaintitf  must  prove  his  descent  from  the 
ancestor  from  whom  he  claims*  and  must  shew  that  all  the  inter- 
mediate heirs  are  dead  without  issue,  (c)  If  he  claim  as  collateral 
h^ir,  he  must  prove  the  descent  of  himself  and  the  person  last 
seisedy  from  a  common  ancestor,  or  at  least  from  two  brothers  or 
sisters.  (J) 

Births,  marriages,  or  deaths  (^),  may  be  proved  by  an  ex- 
amined copy  of  entries  in  parish  registers,  and  proof  of  .the 
identity  of  the  persons  therein  named,  and  the  parties  in  ques- 
tion. (/)  So  the  ancient  books  of  the  Herald's  Office  are  evi- 
dence of  pedigrees,  (g)  But  a  pedigree  drawn  out  by  a  herald, 
unaccompanied  by  regular  proof  from  the  office,  is  inadmissible.  (A) 

Declarations  of  deceased  members  of  the  family  are  admissible 
evidence  to  prove  relationship,  (f)  So  descriptions  in  family  bi- 
bles, or.  a  memorandum  made  by  one  of  the  family,  recitals  in  fa- 
mily deeds,  monumental  inscriptions,  engravings  on  rings,  old 


(«)  Co.  LUt.  S43,  t.  Rmtdiff*t  case, 
9  Rep.  42,  a.  Jenk.  Cent.  24S.  5  B.  and 
€.307. 

(h)  Poe  d.  Newman  r.  Newman,  3 
WiU.  516. 

(c)  Richards  v.  Richardi,  15  East, 
f9i,  note.  Roe  d.  Thome  ▼•  Lord,  t 
W.  Bl.  1099.  Id  the  latter  case,  it  it 
said  that  the  judges,  who  thought  that 
llie  deduction  of  descent  was  neces- 
sary, held  (in  their  private  conferences) 
Chat  the  same  which  onglit  to  be  pleaded 
in  real  actions,  onglit  now  to  be  given 
in  evidence  m  ejectment,  in  order  to 
make  ont  a  title  by  descent.  See  the 
diode  of  pleading  a  title  in /mnttfon, 
mde,  p.  56,  tt  teq, 

(d)  S  Bl.  Com.  208.  Doe  d.  Thome 
V.  Lord;  t  W.  Bl.  1100. 

(c)  By  Stat.  19  C.  2,  c.  6,  t.  2,  persons 
for  whoM  life  estates  are  granted,  being 
absent  seven  years,  and  no  proof  of  their 
lives,  shall  be  accounted  dead,  and  re- 
T^rsioner  shall  recover.  Carth,  246 ;  apd 
jee  6  Ann,  c.  18.  Persons  are  presumed 
liviDg  nntil  the  contrary  is  proved,  f 


Roll.  Rep.  461 ;  but  in  analogy  to  tlie 
statute  19  Car.  2,  and  the  atatnte  of 
bigamy,  ( t  Jac.  1,  e.  11,)  the  promip- 
tion  of  the  duration  of  life,  with  tttptet 
to  persons  of  whom  no  account  can  be 
given,  ends  at  the  expiration  of  seven 
years,  from  the  time  when  they  were 
last  known  to  be  living.  Per  Ld.  EUca- 
borough,  Doe  v.  Jesaon,  6  East,  85. 
See  also  Doe  d.  Lloyd  v.  Deakio,  4  B. 
and  A.  433.  Proof  by  one  of  a  family, 
that  many  years  before,  a  younger  bro- 
ther of  the  person  bit  seised  had  gone 
abroad,  and  that  the  repute  of  the  Ainilj 
was,  thait  he  had  died  there,  and  tbat 
tlie  witness  had  never  heard  in  the  &- 
mily  of  his  having  been  married,  is ; 
fade  evidence  of  his  death  without 
Doe  d.  Banning  v.  Griffin,  15  East,  293. 

(/)  1  Phill.  Evid.  369.  2,  135,  61h 
edit. 

(g)  King  d.  liord  Thanet  v.  Foater, 
T.  Jones,  224.    1  Phill.  Cvid.  401. 

(h)  ibid,  t  RoU.  Ab.  687, 1. 1. 

(0  BuU.  N.  P.  294, 5. 
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pedigrees  hung  up  in  family  mansions,  and  the  likei  are  admis-       Of  the 
sible.  (a)     But  the  declarations  of  servants  and  intimate  ac-     evidence. 
quaintances  are  not  evidence  (6),  though  declarations  by  a  de-  ^  j^  ^  ^^^^ 
ceased  husband  as  to  the  legitimacy  of  his  wife  are  admissi- 
ble, (c)    The  hearsay  of  a  relative  is  not  evidence  when  the  re- 
lative himself  can  be  produced  (d),  and  declarations  made  after 
the  commencement  of  a  suit,  or  of  a  controversy  preparator5r 
to  one,  cannot  be  admitted  {e),  por  is  hearsay  ev^denbe  admissi* 
ble  to  prove  the  place  of  any  particular  birth.  (/) 

In  proving  a  marriage,  it  will  not  be  necessary  to  give  evidence 
in  the  first  instance  of  the  regular  publication  of  the  banns,  br 
of  the  regularity  of  the  Ucence,  for  the  presiunptive  proofs  of 
marriage  have  not  been  taken  away  by  the  marriage  act  (g\  and, 
since  that  act,  a  marriage  may  be  proved  by  reputation  as  well  as 
before  (A),  or  by  the  presumption  arising  from  cohabitation,  (i) 
But  the  other  party  may  shew  the  marriage  void  on  account  of 
the  irregularity  of  th^  licence,  or  of  the  publication  of  the 
banns,  {k)  Either  of  the  married  parties,  provided  they  are 
not  interested,  is  competent  to  prove  or  to  disprove  the  mar^ 
riage.  (/)  So  the  declarations  of  a  deceased  person,  as  to  the 
fact  of  his  marriage,  are  admissible  in  a  question  of  pedigree,  (m) 

To  prove  the  illegitimacy  of  a  child,  want  of  access,  or  any  cir- 
cumstances which  tend  to  shew  that  the  husband  could  not,  in 
the  course  of  nature,  have  been  the  father  of  his  wife's  chQd,  are 
good  evidence  (»),  and  presumptive  evidence  of  non-access  is  ad- 
missible, (o)  In  case  of  a  separation  d  mens&  et  tharOs  the  children 
bomduring  that  period  willbebastards, unless  access  be  proved.  (;^) 
A  wife  will  not  be  permitted  to  prove  non-access  of  her  husband, 


(«)  1  Pliill.  Evid.  ttr,  13  Vet.  144. 
BaU.  N.  p.  733.  Cowp.594.  10  East, 
IfO.    Yin.  Ab.  Evid.  (T.  b.  87). 

(4)  JobMOO  Y.  Iawsod,  S  Buigh.  86. 

(e)  Voweb  v.  Yoaof  ,  13  Vet.  148. 

(d)  Pendrell  v.  PeDdrell,  f  Str.  9S5. 

(#)  Berkeley  peerage  eate,  4  Campb. 
401.    1  Pliill.  Evid.  tt9, 6th  edit. 

(/)  R.  Y.  lobab.  of  Erith,  8  East,  54f . 

(g)  DeTerenx  v.  Much  Dew  Chnrcfa 
1  W.  BL  367.    t  PhUI.  Evid.  t36,  6th 


'  (A)  Per  KcDyoa,  C  J,  Reed  v.  Pat- 
ter, Peaked  N.  P.  C.  t33. 
(0  Boll.  N.  P.  114.    Wilkimoa  ▼. 


Rajnei  4  T.  R,  468* 

{k)  t  Phm  Evid.  JS6, 6th  adit. 

(Z)  Ooodright  d.  SteTent  v*.^<ms, 
Cowp.  693.  BoU.  N.  P.  Ilf.  R*  f. 
Itthabitantt  of  Bnimley>  6T.  R.330. 
Standen  v.  Staodeo,  Peake't  N.  P.  C. 
32. 

(w)  Bull.  N.  P.  lis.  S  PhiU.  EfW. 
t37, 6th  edit. 

(«)  R.  T. Loffe,  SEatt,  S06. 
'  (•)  Ooodrigbt  d. Hioniptoa  ▼•  8aal« 
4T.  R.  356. 

(p)  Case  of  St  Oeorse  and  St«  Mar- 
garet, 1  Salk.  Its. 
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EJeeimenii 


Of  the 

endeaee. 


By  deriieeof 
freehold  in- 
terest. 


Proof  of  wiU. 
StaU  ofjraudt. 


Whatuitnmtt 


WiU  produced. 


but  she. is  CQn^tent  to  prove  the  fi&ct  of  hercoDDexioiiwitli^e 
person  whom  she  charges  as  being  the  real  father  of  her  xshild.(a) 
But  the  declarations  of  a  father  or  mother  as  to  non-access  are 
not  admissible  to  bastardize  the  issue  born  after  marriage,  (i) 

< 

A  devisee  of  freehold  property  bringing  ejectment  will  have  to 
prove,  1st.  The  seuin  of  the  testator.  Sndly.  The  regular 
execution  of  the  will,  and,  in  case  there  are  any  estates  limited 
by  the  will,  prior  to  the  devise  to  himself,  the  determination  of 
such  estates ;  and  Srdly,  The  death  of  the  testator,  (c)  The 
mode  of  proving  seisin  has  been  already  stated,  (d) 

The  statute  of  frauds  (29  Ch.  2,  c.  3,  s.  5,)  enacts,  that  all  de- 
vises and  bequests  of  lands  or  tenements  "  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  sohie  other 
person  in  his  presence,  and  by  his  express  directions,  and  shaU 
be  attested  and  subscribed  in  the  presence  of  the  devisor,  by 
three  or  four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  non  effect." 

By  statute  25  Geo.  2,  c.  6,  s.  1,  if  any  person  shall  attest  the  exe- 
cution of  any  will  or  codicil,  to  whom  any  beneficial  devise,  le^ey, 
estate,  interest,  gift,  or  appointment  of,  or  affecting  any  resl  or 
personal  estate,  other  than  and  except  charges  on  land  for  pay^ 
ment  of  debts,  shall  be  thereby  given  or  mad^  such  devis^ 
&c,  shall  so  far  only  -as  concerns  such  person,  or  any  person 
claiming  under  him,  be  void^  and  he  shall  be  admitted  a  witness 
to  the  execution  of  the  will  or  codicil.  By  the  same  statute,  if 
a  creditor  of  the  devisor,  whose  will  is  charged  with  the  .ptq^ent 
of  the  debt,  attests  the  will,  he  shall  be  admitted  as  a  witness,  but 
his  credit  shall  be  subject  to  the  consideration  and^determina'- 
tion  of  the  court  and  jury.  Where  the  attesting  witness  is  ^e 
husband  of  a  deviseie,  who  takes  ai|  estate  in  remainder  under  the 
wilt,  he  is  not  made  competent  by  the  statute,  (e) 

The  wilt  itself  should  be  produced  to  establish  the  devise,  for 
neidier  an  exemplificatbn  of  it  under  the  great  seal,  nor  tb^  pro- 
bate of  it  in  the  spiritual  court,  is  evidence  for  that  purpose.  (/) 


(a)  R.  T.  Loffe,  8  East,  SOS.  R.  t. 
Reading,  eut^temf,  Hvdw.  QS.  R.  r. 
lohab.  of  Kea,  11  Eait,  ISS. 

(f)  Qoodright  d«  St^vem  ▼•  Mom, 
Cowp.  59S. 

(e)  2  PhiU.  Evid.  240,  6th  edit,  i 
Stark.  Evid.  119. 


(d)  AnUt  p.  58r. 

(€)  Hatfield  v.  Tlioip,  (^  Sam.  mA 
A.  589. 

(/>  Comberb.  4^.  Batt.K.  P.  946- 
1  PhiU.  End.  «ra,  6tk  edit.  3  Murik 
£Tid.i68S.    f CaqppK N. P. C. din. 


J^f€CbH€tUm 
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If  the  origpnal  will  is  loat,  an  examined  copy  of  it  may  be  read  as 
secondary  eyidence  (a),  or,  if  there  is  no  such  copy^  parol  evi- 
dence of  its  Contents  may  be  given.  (6) 

In  a  court  of  law  one  witness  ii^ho  can  speak  to  all  the  requi- 
sites of  the  attestation  is  sufficient  to  prove  the  execution,  (c) 
Buty  in  Chancery,  on  a  bill  to  establish  a  will,  all  the  witnesses 
must  be  examined  (d),  which  is  also  the  practice  on  an  issue  out 
of  Chancery  .(e) 

The  witness  must  first  prove  that  the  will  was  signed  by  the 
testator,  or  by  some  other  person  in  his  presence,  and  by  his  ex- 
press directions.  Jt  will  be  sufficient,  if  the  testator  sign  his 
name  at  the  beginning  of  the  wilL  (/)  It  seems  now  to  be  the  es- 
tablished rule  that  sealing  without  signing  is  not  a  sufficient  exe» 
cation  of  a  will,  (g)  If  the  wiU  is  written  on  several  sheets,  and 
the  testator  signs  some,  and  intends  to  sign  the  rest,  but  does  not» 
this  is  not  a  sufficient  execution,  (h)  But,  where  the  will,  which 
was  written  on  three  sides  of  a  sheet  of  paper,  concluded  by 
stating,  that  the  testator  had  signed  his  name  to  the  first  two 
sides,  and  had  put  his  hand  and  seal  to  the  last,  and,  in  fact,  he 
had  put  his  hand  and  seal  to  the  last,  but  had  omitted  to  sign  tiie 
other  sides,  it  was  held,  that  the  will  was  good,  the  signing  the 
last  sheet  shewing  that  the  former  intention  had  been  aban- 
doned, (f)  Where  the  testator  is  blind,  it  is  not  necessary  to 
read  over  the  wiU  previous  to  execution,  in  the  presence  of  the 
witnesses,  (i) 

The  witnesses  need  not  see  the  testator  actuaUy  sign  his  will; 
if  he  dedaie  before  them  that  the  wiU  is  his,  or  that  the  signa* 
tttie  is  his  hand-writing,  it  will  be  sufficient  {t)  If  the  witnesses 
set  their  marks  to  the  will  it  is  a  sufficient  attestation  (i»),  and  they 
may  subscribe  it  at  several  times  (n),  but,  in  that  case,  one  wit- 


(m)  Doe  d.  Aih  ▼.  Calvert,  S  Campb. 
V.  P.  C.  389. 
(h)  IM.  note. 

(c)  Ban.  K.  P.  S64.  lion^ord  ▼. 
Xyie,  1  P.  Wbu,  741. 

(d)  Hindson  ▼.  Kertej,  4  Bom's  Ecc. 
Lsw,  9$,  Towoieod  v.  If  es,  l  Wlb. 
S16. 

(f )  Bootie  V.  Bloiidell,  1  Coop.  Cb. 
ft.1SS. 

if)  t«eitaayBe  v.  Stanley,  S  Lev.  i. 
firiMHu,588,8.C.  ' 

(r)  1  PhUL  tfid.  480,  6tb4dif,  and 


the  cases  there  cited.  S  Stariu  fitkl. 
168S. 

(h)  Right  V.  Price,  Doogl.  Ml. 

(0  Wnisor  ▼•  Fmtt,  S  B.  and  B. 
650. 

(k)  Longcfaaaqi  ▼•  Fbh,  ft  N.  R.  415. 

*  (0  Orayion  v«  Atkinson,  S  Ves.  454. 

Ellis  V.  Smith,  1  Yes.  J.  11.  Westbeetil 

V. Kennedy,! Ves. aadB.S(».  iPUy. 

Ev.  481. 

(m)  Harrison  v.  Harrisony  8  Ves.  t85w 

(n)  Cock  V*  Parsons,  Prec-ln  Ch.  185* 
S  Vet.  458*    1  Ves.  J.  14. 


Of  the 
evidence. 

By  devisee  of 
freehold 
interest. 


How  proved. 


092 


Ejectment. 


Of  tkff  o®^  alone  tnay  nbt  be  able  to  prove  the  due  execuHon  of  'th€ 

crideiM^  will.    It  is  not  necessary  that  the  witnesses  should  attest  every 

■         Vf^9  ^'  *^*  *^®y  should  know  the  contents,  but  all  the  wiD 

Z^|!^  ^  should  be  in  the  room ;  whether  it  was  so  or  not  b  a  question  for 

— -  The  witnesses  are  required  to  attest  and  subscribe  in  the  pre- 

sence of  the  testator,  but  that  fiict  need  not  be  expressed  in  the 
attestation,  though  it  must  be  proved  in  evidence,  {b)  It  is  not 
necessary  that  the  testator  should  actually  see  the  witnesses 
signing  (c),  it  is  sufficient,  if  he  be  in  such  a  state  of  mind,  and 
such  a  situation,  as  to  be  capable  of  seeing  the  witnesses  in  the 
vntnm  dud.  ^^t  of  subscribing,  {d)  If  the  witnesses  are  all  dead  or  insane, 
their  hand-writing  and  that  of  the  testator  must  be  proved,  and 
though  the  attestation  does  not  express  that  the  witnesses  signed 
the  will  in  the  presence  of  the  testator,  yet  a  jury  may  find  in 
favour  of  the  will,  {e) 

Where  a  witness  to  a  will  is  abroad,  proof  of  his  hand-writing 
is  admissible.  (/) 

Though  all  the  subscribing  witnesses  to  a  will  should  swear 
that  it  was  not' duly  executed,  yet  the  devisee  may  give  evidence 
in  support  of  the  will,  {g) 

In  a  court  of  law  a  will  thirty  years  old,  if  the  possession  has 
gone  under  it,  and  sometimes  without  the  possession,  but  always 
with  the  possession,  if  the  signing  is  sufficiently  recorded,  proves 
itself;  but,  if  the  signing  is  not  sufficiently  recorded,  it  is  a  ques- 
tion whether  the  age  proves  its  validity,  and  then  possession 
under  the  will,  and  claiming  and  dealing  with  the  property  as  if 
it  had  passed  under  the  will,  is  cogent  evidence  to  prove  the  duly 
signing,  though  it  should  not  be  recorded,  {h) 
The  defendant  may  impeach  the  will,  either  by  shewing  that 


Or  obnad. 


FrwfrfmU 
old. 


-%€)  Bond  ▼.  Seawdl,  S  Barr.  1773. 
1  Wm.  Bl.  407,  S.  C.  Lm  v.  Libb,  5 
M9d.S6S. 

Ih)  Brice  v.  Smith,  Willef,  1.  6  Dow, 
«0S. 

.  (c).8hifct  ▼.  GlsKock,  t  StXk.  688. 
.  id)  1  PhilU  End.  48S,  6Ui  edit,  dtuig 
Cster  Yn  Price,  1  Dou^.  S41.  Shjref 
V.  OlMPOjClE,  S  Sellc  688.  Sfaeer^i  cue, 
cited  Garth.  81.  Davy  ▼.  Smith,  S 
Salic.  S95.  Camon  v.  Dade,  1  Br.  Cb. 
Ca.  99*  Doe  v.  Maniford,  1  M.  and 
S.  S94. 


(tf)  Croft  ¥.  Panlet,  t  Str«  1109. 
Brice  v.  Smitli,  Willet,  t.  Haadi  v. 
Jamei,  Com.  530. 

(/)  Ld.  Carrington  ir.  Pa jne,  S  Vet. 
411.  Powel  ▼.  Cleaver,*  t  Br.  Ch.  Ca. 
504.    1  PhiU.  Ev.  484. 

(§f)  BnlU  N.  P.  S64.  Lawe  v.  Miffe, 
iWDi.BI.S65. 

(k)  Per  Lord  Eldon,  C  in  Lord  tan- 
diffe  V.  Parfcynt,  6  Dow,  fOS;  and 


Macltenfie  v.  Fraser^  9  Vea«  5.  Cal- 
thoipe  V.  Gonglr,  4  T.  R.  707,  7M, 
notae.    l  PhiU.  £v.  485. 


^eetment. 


B9S 


Evidence  for 
defendant 
Revocation, 


it  IS  a  forgery,  or  by  proving  the  incapacity^  of  the  testator  to       Of  the 
make  a  will.    That  incapacity  may  arise  either  by  coverture  or      «^^W«w», 
infiuicy  (a),  or  by  idiotcy,  or  nonsane  memory.  (6)    In  answer  to    By  deviiee  of 
the  defence  of  insanity,  the  plaintiff  may  shew  that  the  will  was  freehold  interast. 
executed  during  a  ludd  interval,  (c)    The  defendant  may  also 
prove  the  will  void  on  account  of  fraud,  (d) 

The  defendant  may  likewise  shew  that  the  will  has  been  revok- 
ed: 1.  By  some  other  will  or  codicil  in  writing,  which  must  be  a 
will  duly  executed  according  to  the  5th  sec.  of  the  statute  of 
frauds  {e)t  and  such  will,  if  it  does  not  expressly  revoke,  operates 
as  a  revocation,  so  fietr  only  as  it  is  clearly  inconsistent  with  the 
fbniler  devise.  (/)  Sdly.  By  a  writing  declaring  a  revocation,  ac- 
oording  to  the  6th  section  of  the  statute  of  frauds,  which  requires 
such  writing  to  be  signed  in  the  presence  of  three  or  four  wit- 
nesses, but  not  that  the  witnesses  should  subscribe  in  the  presence 
of  the  testator,  (g)  Sdly.  According  to  the  same  section,  by  burn- 
ing, cancelling,  tearing,  or  obliterating  the  will  by  the  testator  him- 
self, or  by  his  directions  and  consent,  which  acts  must  be  done 
with  the  intent  to  revoke  (A),  and  a  partial  or  incomplete  burn- 
ing, &c  with  such  an  intention,  will  be  a  complete  revocation,  (i) 
4di.  The  defendant  may  shew  the  wiU  revoked  by  the  happen- 
ing of  any  of  those  circumstances  which  constitute  an  impUed  re- 
vocation, as  by  a  subsequent  marriage  and  the  birth  of  a  child 
without  provision  made  for  them,  (k) 


The  devisee  of  a  leasehold  interest  must  prove.     1.  The  exe-    Bj  detisee  of 
ctttxon  of  the  lease  by  the  lessor,  or,  if  the  testator  was  an  assign  leasehold  inter- 


est. 


(•)  Stit  34^  35  Hen.  S,  c.  5»  s.  14. 
(jk)  IM.  BfarqoU  of  Winchester's  cue, 
6  Rep.  2d,  a. 

(r)  1  Pfaniim.  Rep.  100.  Atty.  Geo. 
▼•  Plmither,  S  Br.  C.C  4iS.  £ipte. 
Holjlud,  11  Ves.  11.  S  PbilL  Efid. 
j|41, 6th  edit. 

<fl)  Doe  d.  Small  t.  Allen,  8  T.  R. 
147. 

(«)  Bccleston  v.  Speke,  Certh.  80. 
Onions  v.  Tjrer,  1  P.  Williams,  343. 
Ifinsor  ▼•  Pratt,  S  B.  and  B.  656. 
«  PhilL  Evid.  f44,  6th  edit.  3  SUrk. 
Xvid.  1714. 

C/)  Harwood  v.  Qoodrigfat,  Cowp.  ST. 

(r)Towiisend  ▼.  Pearce,  8  Yui.  Ab* 


De¥.  p.  14S.    1  P.  Wma.  345. 
<    (A)  2  PhUl.  Evid.  245,  6tb  edit. ;  and 
the  cases  there  collected ;  and  Winsor 
▼.  Pratt,  2  B.  and  B.  655.    3  Static. 
Evid.  1714. 

(t)  Bibb  d.  Mole  ▼.  Thomas,  2  Wv. 
BL 1043.  Doe  d.  Perkes  ▼.  Perkes,-  3 
Bam.  and  Aid.  489. 

(k)  2  Phill.  Evid.  245;  and  see 
Crnise's  Dig.  ▼.  6,  c.  6,  title  Devise. 
As  to  the  admissibility  of  parol  evidence 
to  rebut  implied  revocationsi  see  2  H. 
BL  524.  1  PhilL  Rep.  469,  341,  344, 
460.  4  Ves.  848.  2  East,  543.  5  T. 
R.58.    S.Stark,  Evid.  1716. 
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Of  the       nee  of  the  original  lease,  the  execution  of  Release,  attd  tbe  as- 
evidence,      signment  to  the  testator,  (o)  2.  The  probate  of  the  will,  since  tl» 
'""""'"""^    lease  is  a  chattel  interest ;  and  Sdly.  The  assent  of  the  executor 
to  the  bequest.  (6) 

By  devisee  of  The  devisee  of  copyhold  premises  must  prove :  1st.  The  ad- 
c«l^jboid  pre-  mittance  of  the  testator.  2dly.  The  will,  and  in  cases  not  within 
mues.  ^^  statute  55  Geo.  3,  c.  193^  which  dispenses  with  such  suiren- 
derSy  a  surrender  to  the  use  of  the  will ;  and  Sdly.  His  own  ad- 
mittance, (c)  A  will  to  pass  copyholds  need  not  be  signed  with 
ihesame  solemnities  as  a  devise  of  lands  ki  fee-simple ;  a  draft 
ofy  or  instructions  for  a  will  have  been-  held  sufficient  to  direct 
the  uses  of  a  surrender,  (d)  If  the  surrender  was  before  the  day 
of  the  demise,  the  admittance  may  be  at  any  time  before  IriaL  (t) 
The  surrender  and  admittance  may  be  proved  by  the  origiBal 
entries  on  the  court  rolls  of  the  manor,  or  by  copies  of  the  court 
rolls  of  the  admittance  and  surrender  properly  stamped  {f\  with 
evidence  of  the  identity  of  the  pitfty  admitted.  (^)  The*  admit- 
tance of  tenant  for  life  being  the  admittance  of  him  in  remain- 
der (A),  a  devisee  in  remainder  need  only  shew  tbe  admittance  of 
'  the  first  copyholder  for  life. 

By  mortgagee.  In  ejectment  by  a  mortgagee  against  a  mortgagor  in  possession, 
the  mortgagee  need  only  prove  the  execution  of  the  mortgage 
deed  (t),  but,  if  a  third  person  be  in  possession,  the  lessor  of  the 
'  plaintiff  must  shew  a  title  to  oust  him.  Thus,  if  he  be  a  tenant 
from  year  to  year,  who  came  in  prior  to  the  mortgage,  the  lessor 
must  prove  the  tenancy,  and  that  he  has  given  him  a  regular  no- 
tice to  quit  {k\  but,  if  the  tenant  came  in  subsequently  to  the 
.mortgage,  and  has  not  been  acknowledged  as  tenant  by  the 
mortgagee,  it  will  be  sufficient  to  shew  that  his  interest  was 

(a)  Doe  d.  Digby  v.  Steel,  3  Campb.         (/)  IhH.  '    ' 
N.  I^.  C.  115.                                               (S^)  Doe  d.Hiiitoiiv.  Smith,  iGunph. 

(b)  i  PhiW.  Evid.  f47,  61h  edit    S     N.  P.  C.  197. 

Stark.  Evid.  519.    ilnfe,  p.  514.  (ik)  AuDee]iB6T.Anircelnie,Cra.Jae^ 

(£}  Roe  d.  Jefferys  v.  Hiclur,  8  Will.  31.    AnU,  p.  513. 

15.    t  Phill.  Efid.  248,  6th  edit.    9  '     (t)  It  seems,   thit   the    iiiOrtg^;eft 

Stark.  Efid.  4l7.    Ante.  p.  51S.  '  ibdilld  prove  a  demand  of  poMeiasiu 

(d)  Carey  ▼.  Askew,  3  Br.  C.  C.319.  *  Antff  p.  549,  f««re. 

Doe  d.  Cooker.  Danvers,7  East,  t99,  (k)  Thnnder  d.  Weaver  ▼.  BeMsr, 

3S4.  ^  IBast,  449.    f  Phill.  EfM.'  255,  6tfe 

(0  Doe  d.  BemilogtoD  <  Hall,  16  edit'  ft  Stark.  Efid.  537.  Ante,  p.  5M. 
East,  908.    AftUf  p.  519. 


er^ted  subsequently  to  the  title  of  the  lessor  of  the  plaintifT^ 
without  proving  any  notice  to  quit,  (a) 

When  a  parson  brings  ejectment  for  the  recovery  of  the  par-* 
sonage-house,  glebe,  or  tithes,  he  must  shew  his  title,  by  prov- 
ing his  presentation,  institution,  and  induction,  and  this  is  suf- 
ficient without  proof  of  title  in  the  patron.  (6)  If  the  presenta- 
tion was  by  jparol,  it  may  be  proved  by  a  witness  who  was  pre- 
sent and  heard  it  (c),  but,  a  presentation  by  a  corporation  must 
be  in  writing  under  their  common  seal,  (d)  The  institution  may 
be  proved  by  the  letters  testimonial  of  institution,  or  by  the 
official  entry  in  the  public  register  of  the  diocese,  which  ought 
rq;ularly  to  record  the  time  of  the  institution,  and  on  whose 
presentation,  {e)  The  induction  may  be  proved  either  by  some 
person  present  at  the  ceremony,  or  by  the  indorsement  on  the 
mandate,  which  is  directed  by  the  ordinary  to  the  archdeacon, 
or  by  the  return  to  the  mandate,  if  a  return  has  been  made.  (/) 
The  lessor  of  the  plaintiff  will  not  be  required  to  prove  that  he 
has  taken  the  requisite  oaths,  or  that  he  has  declared  his  assent 
to  the  book  of  common  prayer,  according  to  the  act  of  unifor-^ 
mity  (13, 14  C.  ^,  s.  6.)(f)  Some  evidence  should  be  given  to 
shew  that  the  property  to  be  recovered  is  the  property  of  the 
church,  as  that  the  premises  were  occupied  by  a  former  incum* 
bent,  &c.  (A) 
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Of  the 
evidence. 


Bypanon. 


(a)  ilRle,  p.5i4. 

Ih)  Heath  ¥.  Piyn,  1  Vent.  U.  Boll. 
M.  P.  105.  S  Phill.  Evid.  t56,  6th  edit. 
S  Stark.  £vid.  536.  Before  indaction, 
th«  panon  has  not  the  temporaltiet  be* 
kwgiag  to  hit  rectory,  9  loet.  558 ;  nor 
call  he  have  ipoliation,  tretpaM,  or  ai- 
MK,  Plowd.  5f  8 ;  he  hai  no  remedy  for 
tkt  pfofits,  pcf.  Popbam,  J.  Qaarlet  v. 
niKhild,  Cro.  Etis.  653;  that  i«,  the 
teaaporal  profits,  Anon.  11  Mod.  46. 
Before  indaction  be  has  no|  the  freehold 
•ither  in  deed  or  ui  hiw.  Plowd.  5S8. 
8m  Inrther,  Via.  Ah.  Presentation,  (D. 
h.  ty  Cm.  ]>!§.  Esglve,  (L).  Wats. 
Cterf.  Law,  156.  Bot  see  Hitching  v. 
Merer,  l  Bel.  Rep.  I9tf  where  it  ia 
miA  by  Coke,' that  he  who  is  institnted 
May  eater  into  the  glebe  land  befiire 

2  Q 


indaction,  and  has  a  right  to  have  it 
against  a  stranger.  However,  it  Is  said» 
in  Plowd.  528,  that  no  possession  can 
be  had  before  induction,  and  a  parson 
instituted,  bnt  not  inducted,  is  compar« 
ed  by  Manwood  to  a  woman  who  lias 
recovered  doWer,  and  who  cannot  enter 
before  the  sheriff  delivers  seisfa.  IW. 
5S9.    Ani€^  p.  341. 

(c)  Bee  R.  v.  Eriswell,  3  T.  R,  793. 
2  Phill.  Evid.  f56.    Bull.  N.  P.  105. 

(d)  Gibs.  Codes,  794. 

(e)  ibid,  813. 

(/)  t  Phill.  Evid.  S67,  Snd  edit.  See 
Chapman  v.  Beard^  3  Anst.  94S« 

(g)  i4nd.  Powell  v.  Millhaak,  S  W. 
Bl.  851.  3  Wils*  S55,  8.  C.  3  East, 
199.    3Anst94i. 

(A)  9  PhiU.  Evid.  958. 
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596  Ejectment. 

Of  the  If  ^  tenant  by  elegit  bring  ejectment  (a),  he  must  prove  the 

evidence,     judgment,  the  elegit  taken  out  upon  it,  and  the  inquisition  and 

B      oenoa"'   '®*^"*  thereupon (i) ;  for  this  purpose  an  examined  copy  of  the 

claimin;  under  judgment  roll,  containing  the  award  of  elegit  and  the  return  of 

,  an  execution,     the  inquisition  is  sufficient,  without  proving  a  copy  of  the  elegii 

and  of  the  inquisition,  (c)  If  the  sheriff's  return  does  not  state 
that  he  has  set  out  a  moiety  by  metes  and  bounds,  it  is  bad,  and 
the  objection  may  be  taken  at  the  trial,  (d)  If  a  third  person  be 
in  possession,  the  lessor  of  the  plaintiff  must  prove  not  only  his 
own  title,  but  that  of  the  debtor  under  whom  he  claims,  (e) 

In  ejectment  to  recover  lands,  the  lease  of  which  had  been  taken 
in  execution  under  a.Ji»  fa*  against  a  termor,  by  the  plaintiff  in 
the  first  action,  (the  present  lessor  of  the  plaintiff)  to  whom  an  as- 
signment had  been  made  by  the  sheriff,  it  was  held  not  to  be 
sufficient  to  prove  the  writ  of  fi.fa.  without  also  proving  the 
judgment.  (/) 

y  conuscc  of      j^^  ejectment  by  the  conusee  of  a  statute  merchant  against  the 
chant  or"u  u  ^^^^^^^'^  *^®  lessor  of  the  plaintiff  must  prove  the  obligation  of 

the  conusor,  or  in  case  the  obligation  has  been  lost  or  damaged, 
a  true  copy  from  the  roll  in  the  custody  of  the  derk  of  recogni- 
sances, or  his  deputy,  made  and  signed  by  him  or  his  deputy, 
and  duly  proved,  and  in  the  next  place  the  writ  of  extent  must 
be  proved.  An  examined  copy  of  the  writ  of  eapias  si  Udcus^ 
*  does  not  appear  to  be  necessary,  as  it  is  recited  in  the  writ  of  ex- 
tent. If  a  third  person,  and  hot  the  conusor,  is  in  possession,  in 
addition  to  these  proofs  the  lessor  of  the  plaintiff  must  give  eri- 
dence  of  the  conusor's  title,  (g) 

In  ejectment  by  the  conusee  of  a  statute  staple,  he  most  pro- 
duce and  prove,  1.  The  bond  of  the  conusor,  or  in  case  of  its 
loss  or  damage,  a  true  copy  from  the  roll  in  the  custody  of  the 
clerk  of  recognisances,  or  his  deputy,  made  and  signed  by  the 
clerk  or  his  deputy,  and  duly  proved;  and  ftidlythe  writ  of 
liberate ;  but  proof  of  the  writ  of  extent  appears  not  to  be  neoes* 
sary,  as  that  writ  is  recited  in  the  liberate.    If  a  third  person  be 

(a)  S  Fliin.  Efid.  S5f,  mh  edit,    t  (i)  Hwtm  ?.  DarMt,  1 B.  &  A.  A 

atwk.  Evid.  6fO.  (e)  f  PhUL  BvM.  tM,  6di  edit. 

(6)  Ramsbotton  v.  BacUiuit,  9  M.  (/)  Doe  d.  Blaad  ▼.  Sodlk,  BeM  K. 

andS.565.  P.C.d89.  f Starir. N. P. C  19^ &€. 

(c)  Jbid.  (r)  *  PUU.  Bfid.  tSS,  «tli  edit. 
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in  possesfliou,  proof  of  the  conusor's  title  will  also  be  requir-       of  the 

ed*  (a)  evidenee. 


In  ejectment  by  guardian  in  socage,  the  lessor  of  the  plaintiff  By  gaardian* 
must  prove  the  seisin  of  the  ancestor  of  the  heir,  the  fact  of  his 
leaving  issuOi  his  heir  at  law  under  the  age  of  fourteen  years, 
and  that  amongst  those  rela^ns  to  whom  the  inheritance  can- 
not descend,  he  himself  is  the  next  of  blood  to  such  issue.  It 
seems  also  necessary  to  prove  that  the  ward  was  under  the  age 
of  fourteen  at  the  time  of  the  demise  stated  in  the  declaration,  (i) 
In  ejectment  by  a  guardian  appointed  by  deed  or  will  according 
to  Stat.  IS  C.  2,  c.  24,  s.  8,  9,  the  title  of  the  deceased  father 
must  be  proved,  the  minority  of  the  ward  at  the  time  of  the  de* 
mise  stated  in  the  declaration,  and  the  due  execution  of  the  will 
or  deed,  (c) 

The  cause  having  been  carried  down  to  trial,  if  the  defendant  Of  the  trial. 
should  not  appear,  or  should  refuse  to  confess  lease,  entry,  and  ^""""""^ 
ouster,  pursuant  to  the  consent  rule,  the  practice  is  to  call  the 
defendant,  and  on  his  non-appearance,  or  refusal  to  confess,  to 
call  the  plaintiff  and  nonsuit  him ;  afker  which,  at  the  plaintiff's 
instance,  the  cause  of  the  nonsuit  is  indorsed  on  the  posteOf 
which  entitles  the  plaintiff  to  judgment  against  the  casual  ejec* 
tor.  {d)  If  there  be  several  defendants,  and  some  of  them  refuse 
to  appear  and  confess,  it  is  the  practice  to  proceed  against  those 
who  do  appear,  and  enter  a  verdict  for  those  who  do  not,  in- 
dorsing upon  the  pastea  that  such  verdict  is  entered  for  them  be- 
cause they  do  not  appear  and  confess,  and  the  plaintiff's  lessor  will 
then  be  entided  to  his  costs  against  such  defendants,  and  to  judg- 
ment against  the  casual  ejector  for  the  lands  in  their  possession,  {e) 

But  in  ejectment  by  landlord  against  tenant  on  the  statute  1  Stat,  i  G.  4,  c. 
GL  4,  c.  87,  s.  2,  ^^  Whenever  it  shall  appear  on  the  trial  of  any         ^^' 
ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that  such  te-* 
naat  or  his  attorney  hath  been  served  with  due  notice  of  trials 
tbe  plaintiff  shall  not  be  nonsuited  for  de&ult  of  the  defendant's 

(«)  t  nitt.  BvkL  f  54, 6lli  edit.  (iT)  TtaiMr  ▼.  Banaby,  1  SaQu  S59. 

0)  t  PUIL  Ef  id.  S50.  Se6  abo  Doe  Tiddl  Pr.  918,  8th  edit.    See  jmiT,  at 

d.  Rigge  ?•  Bell,  6T.R.471.    ifato,  to  the  jodgmeot. 

p.  S14  (0  Cfauunore  ?•  Seerle,  1  Ld.  Reym. 

(0  9  PUUL  Sfid.  t51,  6l]i  edit.    S  7S9.    BoL  N.  P.  98.    Tidd's  Ft.  918, 

Starii.  Bfid.  5S1.  8th  edit. 
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Of  the  trial,  appearance,  or  of  confession  of  Iease»  entry,  and  ouster ;  but  the 
"  production  of  the  consent  rule  and  undertaking  of  the  defendant, 
shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry,  and 
ouster ;  and  the  judge,  before  whom  such  cause  shall  come  on  to 
be  tried,  shaU,  whether  the  defendant  shall  appear  upon  sudi 
trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof  of  ho 
right  to  recover  possession  of  the  whole,  or  of  any  part  of  the 
premises  mentioned  in  the  declaration,  to  go  into  evidence  of  the 
mesne  profits  thereof,  which  shall  or  might  have  accrued  firon 
the  day  of  the  expiration  or  determination  of  the  tenant's  inter- 
est in  the  same,  down  to  the  time  of  the  verdict  given  in  the 

«  cause,   or  to  some  preceding  day,   to  be  specially  mentioned 

therein,  and  the  jury  on  the  trial,  finding  for  the  plainti£^  shaH 
in  such  case  give  their  verdict  upon  the  whole  matter,  both  as 
to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne 
profits ;  provided  always  that  nothing  hereinbefore  contained 
shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass,  for  the  mesne  profits  which  shall  accrue  from 
the  verdict,  or  the  day  so  /specified  therein,  down  to  the  day  of 
the  delivery  of  possession  of  the  premises  recovered  in  the  eject-' 
ment." 

**  And  in  all  cases  in  which  such  undertaking  shall  have  been 
given,  and  security  found  as  aforesaid,  if  upon  the  trial  a  verdict 
shall  pass  for  the  plaintiff,  but  it  shall  appear  to  the  judge  be- 
fore whom  the  same  shall  have  been  had,  that  the  finding  of  the 
jury  -was  contrary  to  the  evidence,  or  that  the  damages  given 
were  excessive,  it  shall  be  lawfiil  for  the  judge  to  order  the  exe- 
cution  of  the  judgment  to  be  stayed  absolutely,  tiU  the  fifth  day 
of  the  term  then  next  following,  or  till  the  next  session,  assises, 
or  court  day  (as  the  case  may  be) ;  which  order  the  judge  shaD 
in  all  other  cases  make  upon  the  requisition  of  the  defendant  in 
case  he  shall  forthwith  undertake  to  find,  and  on  condition  that 
within  four  days  from  the  day  of  trial,  he  shall  actually  find  se- 
<surity,  by  the  recognisance  of  himself,  and  two  sufficient  sure- 
ties, in  such  reasonable  .  um  as  the  judge  shall  direct,  condition- 
ed not  to  commit  any  waste,  or  act  in  the  nature,  of  waste,  or 
other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing 
crops,  hay,  straw,  or  manure  produced  or  made  Q£  any)  upon 
the  premises,  and  which  may  happen  to  be  thereupon,  from  the 
day  on  which  the  verdict  shall  have  been  given,  to  the  day  on 
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which  execution  shall  finally  be  made  upon  the  judgment,  or  the     Of  the  trial. 
same  be  set  aside^  as  the  case  may  be*"  ■ 

A  trial  at  bar  may  be  had  in  certain  cases  in  ejectment,  as  Trial  at  bar. 
where  the  property  litigated  is  of  great  value,  and  difficulties  are 
likely  to  arise  in  the  course  of  the  trial.  It  is  said  that  tjxe  rule 
has  been,  not  to  allow  a  trial  at  bar,  except  where  the  yearly  va- 
lue of  the  land  is  100/.  (a),  and  value  alone  (6)  or  the  proba- 
ble length  of  the  inquiry  is  not  a  sufficient  ground  for  it.  Diffi- 
culty must  concur,  and  in  order  to  obtain  a  trial  at  bar  upon  that 
ground,  it  is  not  sufficient  to  state  ^in  the  affidavit  to  support  the 
motion  for  such  trial,  that  the  cause  b  expected  to  be  difficult, 
but  the  particular  difficulty  which  is  expected  fo  arise,  ought  to 
be  pointed  out,  in  order  that  the  court  may  judge  whether  it  be  • 

sufficient  (c) ;  and  in  a  modem  case  the  court  refused  a  trial  at 
bar  in  ejectment,  on  the  mere  allegation  of  length  and  probable 
questions  of  difficulty,  in  a  cause  respecting  a  pedigree,  (d)  The 
court  of  Common  Pleas  has  refiised  a  trial  at  bar  in  this  action, 
on  a  question  of  sanity,  where  it  would  have  occasioned  delay^ 
and  some  of  the  witnesses  were  old  and  infirm,  and  not  able  to 
travel  to  Westminster,  {e)  But  where  on  an  application  made  by 
Uie  defendant,  it  appeared  that  the  lessor  of  the  plaintiff*  was  in 
such  indigent  circumstances  as  not  to  be  able  to  bear  the  ex- 
pense, and  that  one  of  his  witnesses  was  a  woman  above  eighty 
years  of  age,  who  might  die,  before  a  trial  at  bar  could  be  had ; 
the  court  granted  the  rule,  but  said  that  as  it  was  a  favour  asked 
by  the  defendant,  they  would  lay  him  under  the  terms,  that  if  he 
succeeded,  he  should  only  have  nUi  prius  costs,  but  that  if  the 
lessor  of  the  plaintiff  succeeded^  he  should  have  bar  costs,  and 
that  the  old  witness  should  be  examined  upon  interrogatories, 
and  her  depositions  read  if  she  should  die  before  the  trial.  It 
was  also  (by  consent)  made  part  of  the  rule,  that  the  cause 
diould  be  tried  by  a  Middlesex  jury,  instead  of  one  from  Nor« 
folk,  where  the  premises  were  situated.  (/)  So  where  the  lessor  of 
the  plaintiff^  had  obtained  ja  rule  for  a  trial  at  bar,  but  had  dis- 
continued the  action  and  brought  a  new  ejectment,  the  court 

(fl)  Ooodri|bt  V.  Wood,  1  Bamurd.  Pr.  807, 8tb  edit. 

141.  (d)  Doe  d.  Afigdl  ▼.  Angel],  T.  36 

^  (h)  Baraci,447.  G.S.K.B.    Tidd's  Pr.  807,  8th  edit. 

(c)  R.  ▼•  Borfeases  of  Caermartben,  (e)  Barnes,  4i7. 

Say.  79.    tliUtPr.  Rcs.740.    Good-  '    (/)  Holmes   d.  Brown  .  v  Brown, 

rifht?.  Wood,  iBaradrd.  141.    Tidd*a  DoogU  437. 
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When  counael 
for  defendant 
shall  begin. 


Verdict. 


would  not  grant  him  a  second  nde  for  a  trial  at  bar,  untflhehad 
paid  the  costs  of  the  former  ejectment,  (a)  So  in  a  cause  ceaceni- 
ing  rights  of  chase^  involving  documentarj  evidence  of  great 
length  and  antiquity,  together  with  much  oral  testimony,  die 
court  of  Common  Pleas  would  not  grant  a  trial  at  haat,  a  new 
trial  having  been  recently  refused  in  the  King's  Bench^  where 
tfnother  defendant,  who  had  contested  the  same  rights,  had  ob- 
tained a  verdict,  (b)  In  ejectment  a  rule  for  a  trial  at  bar  may  be 
applied  for,  before  issue  joined,  which  is  not  the  case  in  other 
actions ;  but  as  the  issue  in  ejectment  is  very  seldom  joined  imtil 
after  the  end  of  tenn,  it  would  afterwards  be  too  late  to  make 
the  application,  (c) 

The  general  rule  is,  that  when  the  defendant  claims  as  devi- 
see, and  admits  that  the  lessor  of  the  plaintiff  is  heir  at  law,  the 
defendant  is  entitled  to  begin,  and  has  the  general  reply*  {d)  So 
if  the  lessor  of  the  plaintiff  proves  his  pedigree  and  stops,  and 
the  defendant  sets  up  a  new  case,  which  the  lessor  of  the  plain- 
tiff answers  by  evidence,  the  defendant  is  entitled  to  the  general 
reply  {e\  which  is  also  the  case  where  the  lessor  of  the  plaintiff 
claims  under  a  will,  and  the  defendant  under  a  codicil  thereto, 
the  validity  of  which  b  the  question  between  them,  and  the  de- 
fendant admits  the  title  of  the  lessor  of  the  plaintiff  under  the 

wiii.(/) 

The  verdict  in  ejectment  may  be  taken  according  to  the  tide, 
and  therefore  where  the  declaration  was  for  a  fourth  part  of  a 
fifth  part,  and  the  title  of  the  lessor  of  the  plaintiff  was  only  to 
one-third  of  one-fourth  of  one-fifth,  he  was  permitted  to  take 
a  verdict  according  to  his  title,  (g)  So  where  the  declaration  was 
for  a  moiety  of  gavelkind  lands,  the  lessor  of  the  plaintiff  was  al- 
lowed to  recover  a  third  part  only.  (A) 

A  verdict  in  ejectment,  as  in  other  actions,  will  cure  a  title  de* 
fectively  set  out;  therefore,  where  in  ejectment  brought  1  Oeo.8f 
the  demise  was  stated  to  have  been  made  83  Geo.  3,  the  court 
held  it  to  be  well  enough,  as  there  could  be  no  doubt  that  a 


(a)  Lord  Coninftby'ft  case,  1  Str.  548. 

(6)  Lord  Riven  v.  Pratt,  1  B.aiid  B. 
S65«    S  B.  Moore,  58«,  S.  C. 

(e)  Bame»,  45b.  Tidd'a  Pr.  808,  8tb 
«dit. 

(d)  Jadaon  ▼.  Hesketb,  S  Stark.  N. 
P.C.5tO.    Tidd*i  Pr.  908;  8th  edit. 

(e)  IM,  G«odtitle  d.  Re? ett  ?.  Bn- 


ham,  4  T.  IL  4f7. 

(/)  Doe  d.  Corbetl  v.  Corbett,  S 
Campb.  N.  P.C,  368. 

(g)  Ablett  d.  OleDbam  ▼•  SkiUMr,  1 
Sid.  229.    Anti^  p.  58t. 

(k)  Deon  d.  Brngsm  t«  Piin%  1  Bar- 
M6.    Jii(f;p.58S. 


proper  title  "waa  proved  at  the  trial*  (a)    So  where  the  demise    ot  Uul  trial. 
wae  laid  <m  6th  September,  2  Jac.  and  the  ouster  was  that  the    — "— ^ 
defendant  **  pastea  scHieet  4  Sep.  S  Jac.**  ejected  the  p]aint^» 
after  Terdict^  and  on  motion  to  arrest  the  judgment,  it  was  held 
thai  the  words  **  scilicet  4  Sep*  2  Jac."  might  be  rejected  as  re- 
pugnant (b) 

'  After  a  yerdiet  in  ejectment  for  a  messuage  and  ienemeni^  the 
court  will  pernnt  tbd  lessor  of  the  plaintiff  to  enter  the  Tcrdict 
aeeordmg  to  the  judge*s  notes  for  the  messuage  only  (pending  a 
nde  to  arrest  tiie  judgment),  without  obligmg  him  to  release  the 
damages,  (c) 

It  was  not  usual  formerly  to  grant  a  new  trial  in  ejectment,     New  trial. 
butfor  the  sake  of  obtaining  justice^  a  new  trial  may  now  be  had 
in  this,  as  well  as  in  dtiier  actions,  (d) 


The  judgment  in  ejectment  is,  that  the  plaintiff  recover  his  of  the 
term  yet  to  come  and  unexpired,  in  the  tenements  witii  the  ap-  judgment. 
purtenances;  andthee£fectof  this  judgment  is  to  put  himinpoa- 
session  of  the  premises  according  to  the  right  and  tide  which  he 
has  tiierein,  and  if  he  have  no  tide  he  is  then  in  as. a  trespas- 
ser, (e)  But  the  judgment,  even  upon  verdict;  in  ejectment,  unlike 
all  otiier  actions,  is  no  bar  in  a  subsequent  ejectment  brought 
for  the  same  lands,  and  between  the  same  parties.  (/)  The  courts 
wiD  make  every  possible  intendment  in  support  of  a  judgment  in 
ejectment,  and  if  by  any  means  whatever  the  plaintiff  can  be 
supposed  to  have  a  title,  as  laid  in  the  declaration,  after  verdict 
the  judgment  will  be  held  right.  Thus  where  in  a  declaration 
two  demises  were  alleged  for  the  same  term»  both  as  to  com- 
mencement and  duration,  by  two  different  persons,  of  the  same 
premises,  and  tiie  judgment  was  that  the  plaintiff  do  recover  his 
said  terms  f  it  was  objected  upon  error  that  both  the  lessors 
eouU  not  have  title  at  die  same  time,  and  therefore  the  plaintiff 

(•)  Smtn  d.  Baker  v.  Cole,  t  Barr.  Smith  d.  Donner  ▼.  ParUmnt,  9  Str. 

1159.  1105.    Ooodtitle  d.  Aiesaoder  ▼.  Cby* 

(ft)  Adtflu  ▼.  Goose,  Cro.  Jac.  96,  ton,  4  Burr.  SSS4.    Tidd'a  Pr.  9S0, 8th 

4S9.  edit. 

(c)  OoodtiUe  d.  Wright  >.  Otway,  8  (e)  Taylor   d.  Atkiof  ?.  Horde,  1 

EaiC,  957;  aad  lee  Wood  ▼.  Pftyae,  Barr.  114. 

Oo.  Bis.  iss.  (/)  Eari  of  Bath/?.  Sherwia,  10  Mod. 

(d)qyiBor  v.Iitller,  1  W.BI.  348.  1. 
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Of  the  judg.   could  not  enter  by  virtue  of  both  demises^  so  that  upon  his  own 
n^«nt        shewing,  he  had  no  right  to  recover  the  two  terms ;  but  the  court 

*"""""'"'  over  ruled  the  objection,  observing,  that  two  leases  for  the  saae 
term  of  the  same  land  might  be  good,  as  separate  leases  by  two 
joitttenants  of  the  whole,  which  would  pass  the  moiety  of  each.  (0) 
So  where  the  declaration  contained  two  demises,  each  of  an  un- 
.  divided  third  of  the  same  estate,  for  the  same  term,  but  by  differ- 
ent lessors,  and  the  judgment  was,  that  the  plaintiff  should  re- 
cover his  said  term*;  it  was  objected  on  error  that  the  judgment 
being  for  the  recovery  of  two  undivided  thirds  (under  a  title  ex- 
plained by  the  facts  disclosed  in  the  bill  of  exceptions  to*be  only 
for  one  undi^ded  third,  and  confessed  to  be  in  fact  to  no  greater 
extent)  was  erroneous.  But  the  House  of  Lords  overruled  the 
objection,  Mansfield,  C.  J.,  who  delivered  the  opinion  of  the 
judges,  observing,  that  the  question  did  not  come  before  the 
house  by  special  verdict,  but  by  bill  of  exceptions,  so  that  what 
other  evidence  was  given,  besides  that  stated,  did  not  appear ;  biit 
that  it  did  appear  that  a  great  deal  of  other  evidence  was  given, 
tad  that  for  any  thing  that  appeared,  there  might  be  a  tide  to 
another  undivided  third  of  the  estate,  (b)  Upon  the  same  prin- 
ciple, wherein  an  ejectment  on  two  demises,  the  second  of  which 
was  liud  to  be  of  other  lands,  it  was  objected  on  error  that  the 
judgment  was  only  to  recover  his  term  (in  the  singular)  the  court 
said  that  it  was  **  of  and  in  the  tenements  aforesaid,"  which,  red' 
dendo  singula  singtdiSf  was  well  enough,  for  there  was  but  one 
term  in  each  part  of  the  premises,  (e)  So  where  ah  ejectment 
was  brought  upon  two  demises  by  different  lessors,  and  the  se- 
cond demise  was  of  the  "  premises  aforesaid,**  and  judgment  was 
.  entered  for  the  plaintiff  as  to  the  first  demise;  and  fbr  the  defisnd- 
ant  as  to  the  second ;  it  was  objected,  that  as  the  second  demise 
was  not  stated  to  be  of  '^  other  tenements,**  the  judgment  was 
contradictory.  The  court  affirmed  the  judgment,  and  said  they 
would  construe  the  ^tenements  aforesaid,"  which  the  second  lessor 
demised,  to  mean  the  term  in  the  premises,  (d)  And  so  where 
two  demises  were  inserted,  but  only  one  habendum,  (habendum 
tenementa  prtedicia,  &c.)  the  court  said  that  redchfdo  singula 

singulis^  it  was  well  enough,  (e) 

• 

(f)  Morrif  v.  Bury,  1  MTilt;  1.    f  .  («)  Womlv.  Beat,  2  Sir.  835. 

Sir.  1  ISO;  8.  C.  (d)  Fiilier  ▼.  Hiighei,  %  SCr.  SOT. 

(6)  Rowe  V.  Power,  t  Boi.  and  Pal*  •'  («)  Bbiboame  ▼•  Beoga,  I  Ld.  'Rmjm, 

N.R.  1,S6.  561.    Aooo.  8VeDt.tl4.    Fertden  v. 
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'  If  the  pUuntiff  obtain  a  verdict  for  the  whole  of  the  premises,    of  the  jadg- 
the  entry  is,  that  the  plaintiff  recover  his  term  against -the*  d6-        ment. 
lendant  of  and  in  the  premises  aforesaid,  or  that  he  recover   "  7" 

possession  of  the  term  aforesaid  (a),  and  this  form  is  also  used  if  premises. 
a  moiety  or  other  part  of  the  whole  premises  be  recovered,  for 
it  is  at  the  lessor's  peril  to  take  out  execution  for  no  more  than 
that  to  which  he  has  proved  himself  entitled,  (b)  But,  where  the 
verdict  is  for  some  parcels,  and  not  for  all,  or  part  of  all,  as 
where  the  plaintiff  declares  for  lands  in  A.,  and  lands  in  B.,  and 
the  defendant  is  found  guilty  of  the  trespass  and  ejectment  in 
the  lands  in  A.  only,  the  judgment  is,  that  the  plaintiff  recover 
his  term  in  A.,  and  as  to  the  other  part  whereof  the  jury  ac* 
quitted  the  defendant,  that  the  plaintiff  be  in  mercy,  and  that  the 
defendant  go  thereof  without  day.  (c) 

Ka  sole  defendant  die  after  the  commencement  of  the  assises.  Death  of  de- 
and  before  verdict,  or  after  verdict,  and  before  judgment,  it  will  fc^dMit. 
liot  abate  the  suit,  nor  can  his  death  be  alleged  for  err(»*,  pro- 
vided the  judgment  be  entered  within  two  terms  after  the  verdict, 
according  to  17  C.  3;  c.  8,  and  when  there  are  several  defen- 
dants, and  one  of  them  dies  before  judgment,  the  lessor  may 
proceed  against  the  survivors,  suggesting  the  death,  (d)  The 
entry  of  the  judgment  is  general  against  the  survivor,  but  ex* 
ecution  must  not  be  taken  out  for  more  than  the  plaintiff  has.  a 
right  to  recover,  (e)  If  the  lessor  proceed  to  trial,  and  take  jud^  - 
ment  against  all  the  defendants  without  such  suggestion  it  is 
error.  (/) 

If  several  defendants  make  a  joint  defence  for  the  whole  land 
demanded,  and  one  of  them  dies,  it  is  said  that  execution  of  the 
whole  may  be  had,  because  the  whole  comes  by  survivorship  to 
the  other ;  but  that  where  each  of  the  defendants  makes  a  de- 
fence for  part  only,  the  plaintiff  upon  the  death  of  one  of  them 
must  not  take  out  execution  for  the  part  in  hb  possession,  be- 
cause they  are  in  the  nature  of  distinct  defendants,  and  conse- 
quendy,  as  to  that  part  which  was  defended  by  the  person  de- 


>,  Carth.  S<4.     1  Shower,  S4S,  IfO.    Taylor  v.  Wilbore,  Cro.    Blia. 

S.  C.  768. 

(fl)  Oilb.  Eject.  94,  Sod  edit.  (d)  Farr  ▼.  Denn,  1  Barr.  369.  Tidd'i 

Ik)  jiuUf  p.  485,  and  jiofl.  Pr.  966,  8th  edit. 

(c)  AdaiiM  Eliect.  t98,  Snd  edit.    1st  (e)  Farr  v.  Deno,  t  Bonr.  S6S. 

Bookof  Jodgn.Tf .  tod  Be^kof  Jadgm.  (/)  OUb.  Eject  98,  Sod  ^dit. 
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Of  tbe  judg-    ceased,  there  is  no  one  in  court  against  wh(Mpi  judgment  can  be 
menu        pSfGRf  OF  execution  taken  out.  (a). 

In  ejectment  against  baron  and  feme,  if  between  verdict  and 

jodgmmt  the  baron  die,  after  a  suggestion  of  the  death,  judg> 

ment  may  be  Altered  against  the  wife*  (6) 

Time  of  signing      When  the  plaintiff  has  been  nonsuited  at  the  trial  on  account 

judgment  after   of  the  defendant's  not  appearing  and  confesdng^lease,  entry,  and 

noniuit  for  not   Quster,  we  have  seen  jthat  the  lessor  of  the  plaintiff  is  entitled  to 

^  ^"°^'        sign  judgment  against  the  casual  ejector  (c),  but^  in  the  King's 

Bench,  this  judgment  cannot  be  signed  tiU  the  day  in  bank,  or 

first  day  of  the  ensuing  tenn(d)>  though  it  seems  to  be  otherwise 

in  the  Common  Pleas,  where  the  plaintiff  in  such  case  has  been 

allowed  to  sign  judgment,  and  take  out  execution  immediately 

after  the  trial  (e\  and  in  the  King's  Bench  judgment  may  be  ich 

gttlarly  signed  on  the  first  day  of  the  ensuing  temi,and  a  writof 

possession  delivered  on  the  same  day,  though  the  postea  be  not 

delirered  over  at  the  time  by  the  associate  to  the  attorney  for  the 

plaintiff.  (/) 

static. 4.        In  cases  between  landlcnrd  and  tenant  witiiin  the  statute  1 

C.87.        Geo.  4,  c.  87,  the  tenant  undertakes,  in  case  a  verdict  shall  pass 

'for  the  plaintifl^  to  give  him  a  judgment  to  be  entered  up  against 

the  real  defendttit,  of  the  term  next  preceding  the  time*  of 

• 

Of  cofta.  When  the  action  is  imdefended,  and  judgment  is  signed 

against  the  casual  ejector  by  default,  the  only  remedy  which  the 


Fortheplaintiit  iggg^j  of  the  plaintiff  has  for  his  costs  is  an  action  of  trespass  for 

On  jiu^gnMiit  h^  ^he  mesne  profits,  in  which  the  costs  of  the  ejectment  may  be  re- 

<2^atti(  c^oiiut    covered  as  special  damage.  (A) 

lAtf  carnwi  ff  the  tenant  appears,  and  enters  into  the  consent  rule,  and 

«f€ctor.        ^|.  ^g«  1^^  refuses  to  confess,  the  lessor  of  the  pl^ntiff  must 

■vVm*  ^ba^  aasb 

proceed  for  his  costs  by  attachment  on  the  consent  rule,  and  can- 


/«»»«• 


(a)  Oilb.  Eject.  98,  Snd  edit.  Adams         («)  TbrogmortoD  d.  Fairftz  v.  Beii^ 
£i|ect.  295,  Snd  edit.  ley,  t  T.  R.  780,  (a). 


(fi)  Rigley  v.  Lee,  Cro.  Jae.  a56.  (/)  Doe  d.  Dafia  ?.  Roe^  1 B. 

Qilb.  Eject.  100,  Sud  edit    Bae.  Ab.  C.  118.    S  Dowl.  and  Rjl.  fS9,  S.& 

qectneat,  (F).  TIdd'a  Pr.  1079, 8lh  edit. 

(e)  AfAty  p.  597.  (f)  ilR^e,  p.  569. 

(d)  Doe  d.  PalBertton  ▼.  Copelaod,  (*)8m  jmi«,  ia  title,  '<Tk«ipaM  for 

ST.R.779.  Tidd'i  P^.  1079,  eih  edit,  mesne  profita." 


f 
/ 
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not  take  out  exeeution  against  the  tenant.  Sot  the  judgment  is  en*      Of  costs. 
teied  against  the  casual  ejector,  and  not  against  the  tenant  (  a)     7*7 

Each  defendant  is  answerable  for  the  whole  costs ;  and  where  ^^^J^Pj^**^- 
the  defendants  defend  severally,  and  at  the  trial  one  appears  arid 
confesses,  but  the  other  does  not,  the  whole  costs  may  be  taxed 
against  each ;  agiunst  him  who  appeared  and  confessed,  on  the 
pasteOf  and  against  those  "who  did  not  appear,  on  the  consent 
rule ;  and,  if  after  the  plaintiff  has  had  satisfaction  from  one  of 
this  defendants  he  should  proceed  against  the  others,  the  latter 
must  apply  to  the  court  to  be  relieved,  (b) 

Kthe  lessor  of  the  plaintiff  dies  before  the  commission-*day  of 
the  assises,  and  the  plaintiff  is  nonsuited  on  account  of  the  de- 
fendant's not  confessing,  the  representatives  of  the  lessor  cannot 
recover  any  costs,  for  the  consent  rule  is  merely  personal,  aVid 
does'  not  extend  to  the  representative  (c),  but,  when  the  costs 
had  been  taxed  upon  the  common  rule  by  consent,  they  were 
ordered  to  be  paid  by  the  tenant  to  the  representatives  of  the  les- 
sor of  tile  plaintiff  who  had  died  after  the  trial,  (d) 

When  there  is  a  verdict  and  judgment  against  the  tenant,  exe-    On  judgment 
cntion  may  be  taken  out,  or  an  itction  brought  for  the  costs,  and     after  verdku 
the  ca.sa.  on  ft.  fa.  for  the  costs,  and  the  habere  facia$  poa^e^^ 
rionem  for  the  possession,  may  be  issued  separately  or  togetiier.  (e) 

Where  an  ejectn^nt  was  brought  against  a  feme-sole,  who  mar- 
ried before  trial,  and  verdict  and  judgment  were  entered  against 
her  by  her  original  name,  an  hah.fac.  pos.  smdft.fa.  against  her, 
by  tiie  same  name,  were  held  regular,  tiiough  the^.  /a.  was  in- 
operative. (/) 

When  the  landlord  is  made  defendant,  and  appears  at  the 
trial,  and  confesses,  and  a  verdict  is  given  against  him,  judg- 
ment may,  it  is  said,  be  entered  up  thereon,  and  execution  issued 
agunst  him  for  the  costs,  without  applying  to  the  court,  (g) 

When  a  verdict  is  found  for  the  defendant,  or  tiie  plaintiff  is  For  the  defend- 
nonsuited  for  any  other  cause  than  the  defendant's  refusal  to         »nt. 

(a)  Toner  ▼.  Ban]a>y,  1  Salk.  269.     ams  Eject.  897,  Sod  edit 
BameMSS*    Tidd's  Pr.  1028, 8th  edit.        (/)  Doe  d.  Taggart  v.  Batcher,  3 

(b)  Ball.  N.  P.  335.    Barnes,  149.        M.  and  S.  557. 
(c)Thnifttoot  ▼.  Bedwell,  t  Wlh.        (g)  Percicri4a»,56G.3,K.B.  Tidd, 


7 ;  and  see  Doe  d.  Pain  ▼•  Orandj,  1 B.  1034,  Sth  edit,  ssd  frnme^  it  being 

and  C.  S84.  nsoal  to  apply  to  the  coi^  to  take  oat 

(d)  Bames,  119.  execution  agaiiist  tiie  casnal  ej^tor,  as 

(e)  Tidd's  Pk*.  lOtr,  Sth  edit.    Ad-  well  after  verdict  as  nonsoit.  Ibid,     . 
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Of  oofU. 

For  the  defend- 
ant. 


AttaehmiHt. 


Oneof  stvtral 
drfendantt  aC' 
fuitttd. 


conSsas,  the  defendAnt  may  recoyer  his  costs  by  attachaat 
against  the  lessor  of  the  plaintiff,  (a)  The  course  in  the  King^t 
Bench  is  said  to  be  to  tax  the  costs  on  theposieaf  as  in  other  ac- 
tions, and  then  to  sue  out  a  ea^  sa.  orji^fa,  for  the  same  agaiist 
the  nominal  plaintiff,  and  if,  upon  shewing  this  writ  to.  the  lessoTi 
serving  him  with  a  copy  of  the  consent  rule,  and  denumdiDg  die 
costs,  the  lessor  refuse  to  pay  them,  the  court  will,  on  an  affidavit 
of  the  fiicts,  grant  an  attachment  against  him.  (b) 

In  the  Common  Pleas  no  writ  of  execution  is  issued  against 
the  nominal  plaintiff,  but  the  prothonotary  taxes  the  costs  upon 
the  postea,  and  marks  them  upon  the  consent  rule,  and,  indeK 
aAer  service  of  the  consent  rule  and  demand  of  the  costs,  the 
lessor  of  the  plaintiff  pay  the  same,  the  defendant,  on  aaaffidaiH 
of  the  facts,  may  have  an  attachment,  (c) 

In  proceeding  by  attachment,  a  copy  of  the  nde,  with  tk 
<Acer's  attocaiur  thereon,  should  be  personally  served  on  the 
party  liable  to  the  payment  of  costs,  to  whom  the  role  should  be 
shewn,  and  a  demand  of  payment  made,  and,  when  the  costs  aoe 
ordered  to  be  .paid  to  the  attorney,  the  demand  may  be  by  the 
acting  attorney  in  the  cause,  although  be  aict  in  the  name  of  ano- 
ther attorney;  Upon  an  affidavit  of  such  demand,  &c.  and  of 
the  lessor's  refusal  to  pay  the  costs,  an  attachment  may  be  oh- 
tained.  (d)  If  the  lessor  of  the  plamtiff  be  a  peer,  the  attadiment 
does  not  issue  against  his  person;  but  only  against  his  goods  and 
chattels,  {e) 

By  statute  8  and  9,  W.  S,  c.  11,  s.  1,  it  is  enacted,  thatWteie 
several  persons  shall  be  made  defendants  to  any  action  of  ^ 
iione  JimkJBf .  and  any  one  or  more  of  them  shall,  upon  the  trial 
thereof,  be -acquitted  by  verdict,  he  shall  recover  his  coats  ol^ 
unless  the  judge  shall  certify  that  there  was  a  reaaonabk  canse 
for  making  such  a  person  defendant.  (/) 


(0)  Tidd's  Pr.  lots,  Otfa  edit.  So  for 
not  proceeding  to  trial  pnrsoant  to  no- 
tice.   Comb.  lOf .    HaU.  Coats,  415. 

(6)  Adams  Eject.  S98,  tnd  edit.  S 
Archb.  Pr.  52;  }mt  quart  whetlier  it 
would  not  be  sufficient  to  proceed  as  in 
the  Common  Pleas.    See  posf. 

(c)  l>oe  d.  Prior  ▼.  Salter,  S  Tannt. 
485.    Adams  Eject.  t98,  tnd  edit. 

(d)  Tidd's  Pr.  1028,  SUi  edit.  Imp. 
C.  B.  654,  5di  edit. 


(e)  Tbomby  ¥•  Pleelwso^Cfc^'^ 
P.  7. 

(/)  Tidd*s  Pr.  1088,  SHi  eit  Tlii 
provisions  of  this  statute,  wy*  Mr.  *«• 
ams,  (p.  S99,)  seem  scsreely  apP"- 
able  to  the  present  mode  of  coodneiiBa 
ejectments  j  for  how  can  it  be  laiditW 
he  who  was  made  defendant  •<  ^  ^ 
reqneit,  was  made  so  withoot  ^ 
caose. 
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< 

If  the  lessor  of  the  plaintiff  die  after  issne  joined^  and  before      Of  cMts. 
triaL  or  even  after  trial,  and  before  payment  of  costs,  the  defen-  „     .    ,  j.    , 

,  ^  •  .  .         A^      1  t  .         For  the  defend- 

dant  cannot  recover  his  costs  against  the  lessors  representative,         ^^ 
for  the  consent  rule  is  merely  personal,  (a) 


Where  baron  and  feme  are  lessors  of  the  plaintiff,  and  the  Barm  and  fm§ 
baron  dies  after  entering  into  the  consent  rule,  the  feme  is  liable         '''*^* 
to  the  payment  of  costs,  (b) 

Where  the  lessor  of  the  plaintiff  is  an  infant,  he  is  not  hable    W«^  '«t*^- 
to  costs,  and  therefore  the  practice  is  to  stay  the  proceedings  un- 
til some  responsible  person  undertake  for  payment  of  the  costs,  (c) 
So  where  the  lessor  of  the  plaintiff  is  resident  abroad  or  dead,  (tf) 

If  the  lessor  of  the  plaintiff  abandon  the  action  before  joining 
in  the  consent  rule,  the  defendant  cannot  recover  any  costs 
against  him.  {e)  If  he  sue  in/armd  pemperis,  and  b  guilty  of  any 
vexatious  delay,  the  court  wiD  dispauper  him.  (f) 

Where  there  are  several  defendants  who  succeed  in  the  action, 
the  lessor  of  the  plaintiff  may  pay  costs  to  which  of  them  h^ 
pleases,  (jf)* 

If  a  writ  of  error  is  apprehended,  the  lessor  of  the  plaintiff 
may  sue  out  an  habere  faeias  possessionem  without  waiting  to 
tax  his  costs,  so  as  prevent  the  writ  of  error  from  operating  as  a 
supersedeas,  {h) 

By  statute  1  Geo.  4,  c.  87,  s.  6,  in  all  cases  wherein  the  land-  Sua.  i  G.  4, 
lord  shall  elect  to  proceed  in  ejectment  under  the  provisions  '•^'^' 
thereinbefore  contdned,  and  the  tenant  shall  have  found  bail,  as 
oiadered  by  the  court,  then  if  tlie  landlord  upon  the  trial  of  the 
«ause  shall  be  non-suited,  or  a  verdict  pass  against  him  on  the 
merits  of  the  case,  there  shall  be  judgment  against  him  with 
double  costs. 


The  execution  in  ejectmentis  by  a  writ  of  habere  faeias  pos"   Of  theeiecu- 
sessianem,  or  writ  of  possession,  as  it  b  usually  called,  for  the  land,         ^<^°- 

(«)  Doe  d.  Pftio  ▼.  Orrnidy,  l  B.  and  904;  bnt  the  coort  will  stay  proceed- 

C  t84.    Thnittoot  ▼.  Bedwelli  f  Wils.  ingi  in  a  second  ejectment  till  snch  cost* 

7.    Doe  d.  litttot  v.  Ford,  S  Smith,  are  paid.    Ibid. 

407.  (/}  Doe  d.  Leppingwetl  v.Tmssefl, 

(ft)  Morgan  v.  Stapely,  1  Keb.  StT.  6  East,  505. 

(0  Anon.  1  Will.  190.  B.  N.  P.  111.  (f )  Jordan  ▼.  Harper,  1  Str«  516. 

Tida's  Pr.  578, 8th  edit. ;  and  lee  pssf.  '  (ft)  Doe  d.  Memlter  ▼.  Dytael^y,  4 

Bnt  see  Anon.  1  Freem.  97S.                 '  Ttaint.  t89.  TIddl  Pr.  lOSl,  1080,  sth 

(d)Tldd*sPr.iiM«i9i.              '  edit  ' 

(«)  Smith  ▼.  Bamardiiton,  f  W.  Bl. 
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Eotry  by  lesaor. 


Where  ludloid 
hu  beenad- 


Of  the  and  hjjieri  facias f  or  capias  ad  satisfaciendam  for  the  costs.  As 
execittioB.  the  mode  of  recovering  the  costs  has  been  already  conridend, 
""""""^  the  following  observations  are  confined  to  the  writ  of  pones- 
sion. 

After  a  recovery  in  ejectment,  the  lessor  of  the  plaintiff  nay 
enter  upon  the  land,  without  issuing  a  writ  of  possession,  andsueh 
entry  will  execute  the  judgment  in  the  same  manner  as  the  entry 
ofademandantinarealaction*(a)  But  it  is  usual  in  all  cases  to 
issue  a  writ  of  possession. 

Where  the  landlord  has  been  adnutted  to.defend  on  tbe  te- 
nant's non-appearaace,  according  to  11  G.  2,  e.  19,  s.  19^  ind 
nut  tentnti  jmig^neQ^  }^g^  ||^q  signed  against  the  casual  ejector  (iX  witbi 
stay  of  execution  until  further  order,  and  tbe  lessor  of  the  pUn- 
tiff  is  afterwards  nonsuited  at  the  trial,  on  account  of  the  Imd* 
lord  not  confessing  lease,  entry,  and  ouster,  the  lessor  must  ap- 
ply to  the  court  for  leave  to  taJ^e  out  execution  against  tibe  Of 
sual  ejector,  (c)  The  rule  for  this  purpose  is  to  shew  cause  in 
the  King's  Bench  (e/),  but  in  the  Commdn  Pleas  it  is  absohte  in 
the  first  instance,  (e) 

If  the  lessor  of  the  plaintiff  lose  lus  right  of  possessioD  before 
die  time  of  issuing  execution,  he  cannot  have  a  writ  of  posses* 
sion.  (/) 

The  writ  of  habere  facias  possessionem  is  directed  to  Ae 
sheriff  of  die  county  where  the  lands  lie,  and  after  redtinc  the 
judgment,  commands  him,  without  dday,  to  cause  the  pUntiff to 
have  possession  of  his  term,  of  and  in  the  tenements  recovered. 
After  verdict  and  judgment  agiunst  the  tenant,  a  ji./a.  or  es.  is* 
for  the  damages  and  costs  may  be  included  in  the  same  writ 
The  writ  of  possession,  for  which  there  is  a  pradfs  in  the 
King's  Bench,  but  not  in  the  Common  Pleas,  is  made  returnable 
on  a  general  return  day,  if  the  proceedings  be  by  ori^bal,  or  on 
a  day  certain,  if  by  bilC  and  after  being  signed  and  sealed,  is  de- 
livered to  the  sherifi^  who  makes  out  a  warrant  thereon  directed 


Form  of  the  writ, 
he. 


(«)  Badger  ▼.  Floid,  It  Mod.  398. 
Anpn.  S  Sid.  156.  Tiylor  d.  Atkins 
\f.  Horde,  1  Bonr.  88,  mg,  AMif  p.  341. 

(h)  SecM^  p.578. 
i(c)  Joaet  V.  Edwtfdi,  J  Str.  tUU 
Bilittt,  18f  •  Tidd's  Jfw.  1034^  8tli  edit. 
See  .flilf,  p.  605,  as  to  takiog  out  coeea- 
tiea  I  ^gaiaat  the  landlord  after  verdict. 


(d)  Deed.  Roberts  v,Gibbi,l<**^ 
R.  47.  0oe  d.  SiiDOOi  f .  1i«^ 
lb.  S33. 

(e)Banei,  ^8t,  3,  5.  I^*^*- 
649,  5th  edit*  IMtfs  Pr.  ia54|  «» 
edit;  botiee  1  Chtttj^B.  fSS. 

(/)Dood.Moffaav.W»*,»C*^ 

N.P.C.4tf.    4a^P-^^« 
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to  his  officer.    It  is  nsual  for  the  lessor  of  the  plaintiff  to  give       of  the 
the  sheriff  an  indemnity  for  executing  the  writ,  (a)  execution. 

The  execution  should  pursue  the  judgment,  and  therefore  in    — "--~-* 
ejectment  against  a  woman  who  married  before  trial,  where  judg-- 
ment  was  signed  against  her  by  her  maiden  name,  a  writ  of  pos- 
session against  her  by  the  same  name  was  held  regular.  (6) 

Under  this  writ,  the  sheriff  or  his  officer,  by  the  direction  of  Modeofezocut- 
the  lessor  of  the  plaintiff  or  hb  attorney  (c),  delivers  possession  ingit 
of  the  premises  recovered,  and  such  possession  is  a  full  and  ac- 
tual possession*  He  is  therefore  justified,  ^where  a  house  is  re- 
covered, and  he  is  denied  entrance,  in  breaking  open  the  door,  (el) 
Where  several  messuages  are  recovered,  the  mode  of  delivering 
possession  is  the  same  as  upon  an  haberefacias  seUinHm.  (e)  Th^ 
surest  and  best  wuyis  said  to  be,  where  there  are  several  houses 
or  lands  in  the  occupation  of  different  tenants,  for  the  sheriff  to 
remove  aU  the  tenants  entirely  out  of  each  house,  or  from  offeach 
parcel  of  land,  and  when  the  possession  is  quitted,  to  deliver  it 
to  the  plaintiff  (/) ;  though  where  several  houses  or  parcels  of 
land  are  in  the  occupation  of  the  same  tenant,  the  safest  way  for 
the  sheriff  is  to  give  the  plaintiff  possession  of  one  house  or 
parcel  of  land  in  the  name  of  the  whole,  for  he  executes  the  writ 
at  his  peril,  and  therefore  if  he  gives  possession  of  any  messuage 
or  land  not  recovered,  and  not  included  in  the  writ  of  possession, 
he  is  a  trespasser,  (jf)  If  the  sheriff  turns  out  all  the  persons  he 
can  find  in  the  house,  and  gives  the  plaintiff^  as  he  thinks,  quiet 
possession,  and  after  the  sheriff  is  gone,  some  persons  who  were 
hirking  in  the  house  expel  the  plaintiff,  this  is  no  execution,  and 
the  plaintiff  may  have  a  new  writ  of  possession.  (A)  If  the  execu-  ,^ 

tion  be  for  twenty  acres,  it  seems  the  sheriff  must  deliver  twenty 
acres  according  to  the  estimation  of  the  county  where  the  land 
lies,  (f)  Where  land,  part  of  a  highway,  is  recovered  in  ejectment, 


(a)  Tidd*8  Pr.  1080.  Sth  edit.    Giib.         (e)  Ante^  p.  345. 

110,  Sod  edit.    Com.  Dig.  Exe-        (/)  Oilb.  i^ect.  108,  Sad  edit  Tidd*l 


catioa,  (A.  5).  Pr.  1081,  8tli  edit.                              J 

ih)  Doe  d.  TH8»rt  ? .  B«tcber,  S  M.  (g)  Gilb.  Eject.  109,  tod  edit.  Tidd^ 

and  8.  &57.  Pr.  1 081 ,  Sth  edit, 

(c)  Crocker  v.  Fothergill,  S  B.  and  (k)  Upton  ▼.  Wells,  1  Leon.  145. 

A«  6&>.  Gilb.  Eject.  109, 2nd  edit. 

<d)  Semnyne's  cote,  5  Rep.  91,  b.  (t)  Oilb.  Eject.  110,  Snd  edit.  Ante, 

Oilb.  Eject.  106,  Sad  edit.    Com.  Dig.  p.  343. 

Execntioii,  (A.  5). 

2  R 


1^ 


'^^^ 


\ 
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Of  the  the  sheriff  should  deliver  possession^  subject  to  the  right  of  pasr 
ezecutioii.  gage  over  it,  for  the  king  and  his  peoplie.  {a) 
*'"""*""""""  It  is  at  the  peril  of  the  lessor  of  the  plaintiff  to  take  more  thm 
he  is  entitled  to,  and  if  he  do  so,  the  court  on  motion  wiH  order 
it  to  be  restored,  (b) 
Disturbance  of  If  the  sheriff  is  disturbed  in  executing  the  writ  of  possesnflu, 
sheriff,  and  ^^^e  court,  on  an  affidavit,  will  grant  an  attachment  against  the 
party,  whether  he  be  a  defendant  or  a  stranger,  (c)  The  writ » 
not  understood  to  be  executed,  till  the  sheriff  is  gone  and  the 
plaintiff  left  in  quiet  possession,  (d)  And  after  possession  giTeO) 
either  under  the  writ  or  by  agreement  of  the  parties,  if  the  defend- 
ant immediately,  or  soon  after  the  possession  is  delivered,  and  be- 
fore the'  return  of  the  writ,  turn  the  plaintiff  out  of  possessioDitb^ 
latter  may,  it  has  been  said,  have  a  new  writ  of  possession  (tf),  be- 
cause the  defendant  himself  shall  never,  by  his  own  act,  keep  the 
possession  which  the  plaintiff  received  from  him  by  due  course 
of  law.  (/*)  But  where  a  stranger  turns  the  plaintiff  out  of  pos* 
session,  the  latter  cannot  have  a  new  hob.  fae.  (g);  and  in  any 
case  if  the  habere  facias  has  been  returned,  though  not  filed,  it 
seems  that  no  new  writ  can  issue,  because  when  returned,  the 
habere  facias  becomes  a  record,  to  which  the  court  is  entitled,  {h) 
The  authority  of  the  earlier  decisions,  respecting  the  issuing 
of  a  new  writ  of  possession,  after  execution  executed,  has  been 
considerably  shaken  by  what  fell  from  the  court  in  a  late  ease  in 
the  Common  Pleas,  (i)  The  plaintiff  having  been  put  into  pes* 
session  of  the  premises,  by  virtue  of  a  writ  of  habere  ftuMy  on 
the  22nd  February,  1806,  was  expelled  by  the  defendant  in  Oe- 
tober,  1807.  On  an  application  for  a  new  writ  of  possession,  the 
court  denied  the  authority  of  the  case  in  Keble,  and  held  that 
possession  having  been  given  under  the  first  writ,  the  sheriff 
'  gught  to  have  returned  that  he  had  given  possession,  and  that 
the  plaintiff  could  not  afterwards  have  another  writ  An  o&Ui 

(•)  OoodtiUe  d.  Chester  ▼.  Alker,  l        (e)  Raddiffe  ▼•  Tate,  1  Keb.  n9. 

Burr.  1S3.  Kingsdale  v«  Mano,  6  Mod.  f7.  1  ^^ 

(6)  Cottiagbaa  ▼.  King,  l  Burr.  Gt9.  Sf  1,  S.  C    Goodrif^t  t.  Bvt,  S  ^» 

Roe  d.  Saul  t.  Dawson,  3  Wito.  49.  830. 
AnU,  p.  483.  (/)  GUb.  IJect.  1 11^  liid  edit 

(0  t  Brownl.  S16,  t53.    Kingsdale        (g)  U. 
▼.  Mann,  6  Mod.  ST.    1  Mk«  321,  S.C.        (A)  t  BrowoL  fll6,  f55.   TOSi  Pr. 

Gilb.  Eject  lit,  2nd  edit.    Tiddli  Pr.  108S,  8th  edit. 
loss,  8th  edit.  (i)  Doe  d.  Pate  V*  Ro«>  1  l^Mit 

(d)  Gilb.  Eject,  lis,  fad  edit.  55. 
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it  waffsaidy  could  not  issue  after  the  writ  was  executed ;  if  it  could^        Of  the 
die  plaintiff^  by  omitting  to  call  on  the  sheriff  to  return  the  writ,      ^xecntion. 
might  retain  the  right  of  suing  out  a  new  habere  facias  posses- 
sianemy  as  a  remedy  for  any  trespass  which  the  same  tenant  might 
commit  within  twenty  years  next  after  the  dateof  the  judgment. 

Though  formerly  doubted,  it  is  nqw  settled  that  a  scire  facias   When  sd  fa. 
lies,  and  is  necessary,  ib  revive  a  judgment  in  ejectment,  after  a      necessary. 
year  and  a  day,  (a)    After  judgment  against  the  casual  ejector, 
the  scire  facias  should  go  against  the  terre-tenants,  as  well  as  the       ^  ^  ^  ^^" 
defendant,  (ft)  In  a  late  case  where  it  appeared  that  the  lessor  of 
the  plaintiff  had  neglected  tp  sue  out  a  writ  of  possession,  for 
more  than  twenty  years  after  the  recovery  in  ejectment,  and  in 
the  meantime,  there  had  been  several  changes  of  the  property 
and  possession,  the  court  of  King's  Bench  reftised  to  permit  the 
term  in  the  declaration  to  be  enlarged,  for  the  purpose  of  suing 
out  a  sci.  fa.  to  revive  the  judgment,  (e)     But  if  the  plaintiff's 
delay  was  caused  by  a  writ  of  error  or  injunction  out  of  Chan- 
cery, no  scire  facias  will  be  necessary,  {d) 

In  ejectment  the  original  parties  being  merely  nominal,,  there  On  death  of 
is  no  occasion  for  a  sci,fa.  on  the  death  of  either  of  them,  should  pa^ty. 
they  be  real  persons.  (^)  It  also  seems  to  be  unnecessary  in  case 
of  the  death  of  the  lessor  of  the  plaintiff  before  execution,  for  he 
is  not  a  party  to  the  judgment,  (f)  And  where  the  writ  of  pos* 
session  was  tested  in  his  lifetime,  though  it  was  not  actually  sued 
out  until  after  his  death,  the  court  of  King's  Bench  held  the  ex- 
ecution to  be  regular,  {g) 

When  the  real  defendant  dies  after  judgment  and  before  exe» 
cution,  it  has  been  doubted  whether  a  sci,  fa,  is  necessary,  be-* 
cause  the  execution  is  of  the  land  only,  and  no  new  person  is 
charged  (A),  but  the  surer  method  is  said  to  be  to  sue  out  a  sci. 
fa.  (f }  The  set.  fa.  must  issue  against  the  terre-tenants  (and  the 
heir  may  come  in  as  terre-tenant)  and  not  against  the  executor 

(«)  Withen  ▼.  Hwrrin,  %  14,  Raym.  Antif  p.  553.                                     j 

806, 1  SaUc.  958, 8.  C.  Procter  ▼.  John-  {d)  Tidd's  Pr.  1 156, 8th  edit. 

•oo,  t  Salk.  €0Q.    Bac.  Ab.  Execatioo,  (e)  Tidd*8  Pr.  1171,  8th  edit. 

(U).   Tidd's  Pr.  1154,  8tb  edit.    Oilb.  (/) /d.  117S. 

EJMt  105,  Sim)  edition.  (g)  Doe  d.  Beyer  ▼.  Roe,  4Barr. 

{h)  Witlitrf  ▼.  Harris,  1  Salk.  258.  1970. 

Proctor  T.  Johnton,  i  Ld.  Rayin.  669.  (h)  Per  Holt,  C.  J.  in  Withers  v. 

t  Salk.  600,  S.  C.  Harris,  8  Ld.  Raym.  808* 

(c)  Doe  d.  Reynell  ▼.  Tuckett,  8  B.  (t)  Adams  Eject.  d07»  Sod  edit, 
aad  A.  TfS.    1  Chitty*s  R.  535,  S.  C. 

••>  R  £i 

/v    Xfc    /V 
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By  whom. 


Landlord. 
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without  naming  him  terre-tenant ;  but  where  the  costs  are  sought 
to  be  recovered  upon  a  judgment  after  verdict,  a  set.  fa*  maai  be 
sued  out  against  the  executor,  to  warrant  the  execution,  (a) 

If  the  defendant  die  after  the  writ  of  possession  is  taken  outfit 
may  still  be  executed  by  the  sheriff.  (6) 


A  writ  of  error  cannot  be  brought  in  the  name  of  the  casual 
ejector  {c\  and  it  cannot  therefore  be  brought  by  the  tenant,  un- 
less up<Hi  a  judgment  after  verdict,  for  in  other  cases  the  judg- 
ment is  against  the  casual  ejector. 

It  is  said,  however,  that  where  a  landlord  defends  alone,  and 
a  verdict  is  found  against  him,  error  may  be  brought,  notwidi- 
standing  the  judgment  upon  which  the  execution  issues  is  entered 
against  the  casual  ejector  {d) ;  and  the  reason  is  said  to  be,  be- 
cause a  judgment  is  also  in  existence  against  the  landlord,  and 
upon  that  judgment  the  writ  of  error  may  be  taken  out  in  the 
landlord*s  name,  {e)  But  in  order  to  render  the  ¥nrit  of  error 
effectual,  the  landlord  ought  to  shew  it  as  cause  against  the  rule 
for  taking  out  execution  against  the  casual  ejector,  for  if  be  omit 
to  do  this,  and  suffer  execution  to  be  executed,  the  court  will  not 
afterwards  on  motion  order  such  execution  to  be  set  aside.  (/) 

The  statute  of  16  and  17  Car.  S,  c.  8,  s.  3,  which  requires  bail 
in  a  writ  of  error  brought  on  a  judgment  in  ejectment,  has  been 
already  mentioned. (^) 

Upon  this  statute  it  has  been  held,  that  the  plaintiff  in  error 
may  either  enter  into  a  recognisance  himself,  without  any  bail, 
or  he  may  procure  two  responsible  persons  to  become  bail,  {h) 
In  the  King's  Bench  the  practice  is  said  to  be  for  the  plain- 
tiff in  error,  or  his  bail,  to  enter  into  a  recognisance  in  dou- 
ble the  improved  rent  or  yearly  value  of  the  premises,  and  single 
amount  of  costs,  (t)    In  the  CommQn  Pleas  the  clerk  of  the  er- 


(a)  76.  Tidd*B  Pr.  1172,  8l)i  edit. 
(6)  O.  Bridgm.  468, 9. 

(c)  Harneft,  181, 189.  fl  Sell.  Pr.  f05. 

(d)  Oeorge  d.  Bradley  v.  WMdom,  2 
Biirr.  756*  Jones  v.  Edwards,  2  Stir. 
1241.    BarDes,  208.    2  Sell.  Pr.  205. 

(e)  Adams  Eject.  508,  2od  edit.  As 
to  entering  np  judgment  against  the 
landlord,  see  Tidd's  Pr.  1034, 8th  edit. 

(/)  Oeorge  d.  Bradley  v.  Wisdom,  2 


Burr.  756. 

(g)  ilNle,  p.  S49,  tad  seestat.6Geo» 
4,  c.  96. 

(ik)  Barnes  v.  Bnlwer,  Carth.  Ifl. 
Barnes,  75,  78,  212.  Keeve  d.  Lonl 
Byronv.  Deardoo,8£ast,298.  Udd^ 
Pr.l2tly  8th  edit. 

(t)  Keene  d.  Lord  Byroo  ▼•  Bepr- 
don,  8  East,  298 ;  hvLi  m  Thomas  ▼. 
Ooodtitle,  4  Barr.  2^2,  thf  reengsU 
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Tors  governs  himself  in  fixing  the  penalty  of  the  recognisance  by      Of  error. 

the  amount  of  the  rent  of  the  premises^  and  takes  the  recogni- 

sance  in  itvo  years  rent  or  profits,  and  double  costs,  and  in  that 
court  the  plaintiff  in  error  is  not  bound  to  give  the  defendant  in 
€rror  notice  of  his  entering  into  the  recognisance,  (a)  In  the 
King's  Bench,  the  plaintiff  in  error  cannot  be  examined  as  to 
his  sufliciency,  though  when  baO  in  error  is  put  in,  notice  thereof 
should,  it  seems,  be  given,  and  the  bail  may  be  examined  as  in 
other  cases.  (&)  In  the  Exchequer,  the  bail  must  justify  in  dou- 
ble the  improved  rent/  or  value  of  the  premises  recovered,  (c) 
Bail  in  error  are  not  chargeable  for  the  mesne  profits  in  an  ac- 
tion upon  the  recognisance,  until  they  have  been  ascertained  by 
writ  of  inquiry,  pursuant  to  the  statute  16  and  17  Car.  S,  c.  1, 
s.  4.  (rf) 

If  the  plaintiff,  after  obtaining  judgment  in  ejectment,  sue  out 
a  writ  of  habere  facias  possesMonetn^  without  waiting  to  tax  his 
costs  (the  amount  of  which  must  be  known  before  the  penalty  of 
the  recognisance  in  error  can  be  fixed),  the  allowance  of  a  writ 
of  error  will  not  operate  as  a  supersedeas,  (e) 

Where  the  defendant  had  brought  a  writ  of  error  in  Parlia- 
ment, the  court  obliged  him  to  enter  into  a  rule  not  to  commit 
waste  or  destruction,  during  the  pendency  of  the  writ  of  er-         « 
ror.  (/) 

After  a  recovery  in  ejectment  and  writ  of  error  brought,  the 
lessor  of  the  plaintiff  may  peaceably  enter,  if  he  find  the  posses- 
sion vacant,  for  the  writ  of  error  binds  the  court,  but  not  the 
right  of  the  party,  (gr) 

In  ejectment  by  landlord  against  tenant,  on  statute  1  Geo.  4, 
c.  87,  where  a  recognisance  shall  have  been  entered  into,  pursu- 
ant to  the  provbions  of  that  act,  not  to  commit  any  waste,  &c. 
it  is  provided,  *'  that  such  recognisance  shall  immediately  stand 
discharged,  and  be  of  no  effect  in  case  a  writ  of  error  shall  be 
brought  upon  such  judgment,  and  the  plaintiff  in  such  writ  shall 
become  bound,  with  two  sufficient  sureties,  unto  the  defendant  in 

4 

% 

sauce  wai  taken  in  doable  tbe  rent  only.  247.    See  Doe  ?.  Roache,  Ca.  Temp. 

Tidd'i  Pr.  If  12,  8th  edit.  Hard.  S7S. 

(a)  Doe  d.  Webb    v.  Goniidry,    7  '  (*)  Doe  d.  MesMter  v.  Dynelcy,  4 

Taont.  4t7.    1  B.  Moore,  lis,  S.  C.  Tdunt.  289. 

(6)  Keene  d.  Lord  Byron  ?.  Deardon,  (/)  Wharod  v.  Smart,  3  Borr.«18«J, 

8  East,  296.  and  tee  »tat.  1  G.  4.  c.  87.  AnU^  p.  598* 

(*)  Tidd'sPn  12i2,  8th  edit.  (g)  Badger  v.  Floyd,  12  Mod.  398, 

(d)  Doe  ▼.' Reynolds,  t  M.  and  S.  Wiiheri  ▼.  Harris,  2  Ld«  Haym.  808; 
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Of  error,  the  saxne,  in  such  sum  and  with  such  condition,  as  may  b^  oon- 
formable  to  the  provbions  respectiyely  made  for  staying  execu- 
tion,  or  bringing  writs  of  error  upon  judgment  in  actions  of 
ejectment,  by  an  act  passed  in  England  in  the  sixteenth  and  se- 
venteenth years  of  the  reign  of  king  Charies  II.  and  by  an  act 
passed  in  Ireland  in  the  seventeenth  and  eighteenth  years  of  the 
reign  of  the  same  king,  which  acts  are  respectively  entitled,  *^  An 
act  to  prevent  arrets  of  judgment,  and  superseding  execuOomiJ* 


Of  staying  There  are  certain  cases  in  which  the  courts  will  stay  the  pro- 
proceedings,  ceedings  in  ejectment  either  for  a  time  or  finally ;  as  until  the 
'  plaintiff  delivers  particulars  of  the  lands  which  he  seeks  to  recover; 

or  in  certain  cases  imtil  security  for  costs  is  given ;  or  until  the 
costs  of  a  former  ejectment  are  paid,  where  two  ejectments  are 
depending  at  the  same  time;  and  lastly  at  the  instance  of  a  mort- 
gagor under  statute  7  G.  2,  c.  20,  s.  1. 
Until  particu-  Where  the  ejectment  is  brought  on  the  forfeiture  of  a  lease, 
lar*  are  deliver-  (f^^  court  will  Compel  the  plaintiff  to  deliver  a  particular  of  the 

breaches  of  covenant  on  which  he  means  to  rely,  and  if  the  plain- 
tiff declares  generally,  and  the  defendant  has  any  doubt  what 
lands  the  plaintiff  means  to  proceed  for,  he  may  call  upon  him  by 
a  judge's  order  to  specify  them  (a),  and  in  the  mean  time  all  pro- 
ceedings will  be  stayed. 
,,  ^.,  Where  the  lessor  of  the  plaintiff  is  an  infant,  the  court  will 

Until  security  .      .       .  «  • 

given  for  co:ts.  Stay  proceedings  until  security  is  given  for  costs,  unless  a  respon- 
sible person  has  been  made  the  plaintiff  in  the  suit,  or  unless  die 
father  or  guardian  has  undertaken  to  pay  them.  (Jb)  So  where  the 
lessor  of  the  plaintiff  is  abroad  (c)  or  dead,  (d)  And  where  die 
lessor  of  the  plaintiff,  or  the  plaintiff  himself  is  imknown  to  the 
defendant,  the  latter  may  call  for  an  account  of  the  lessor's  or 
plaintiff's  residence  or  place  of  abode  from  the  opposite  attor- 
ney, and  if  he  refuse  to  give  it,  or  give  a  fictitious  account  of  a 
person  who  cannot  be  found,  the  courts  will  stay  the  proceed- 
ings until  security  is  given  for  the  payment  of  costs,  (e)    The 

(a)  Doe  d.  Birch  ▼.  Philips,  6  T.  R.  1S8. 
597.    Tidd's  Pr.  643, 8th  edit.    Good-  (c)  Ball.  N.  P.  111.    ]>eDO  d.  la- 
right  ¥.  Rich,  7  T.R.  339.  cas  ▼.  Ftilford,  S  Burr.  1177. 

(Jb)  Noke  ▼.  Wiodham,  1  Str.  695.  (d)  Thnutont  d.  Tuner,  ▼.  Qnj, 

TbrogmortoD  d.  Miller  v.  SmiUi,  S  Str.  S  Str.  1066.    Btniei,  147. 

932.  AnoD.  1  Wils.  ISO.,  Adod.  Cowp.  (e)  Tidd  8  Pr.  578,  Slh  edit. 
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poverty  of  the  leaaor  is  no  ground  for  staying  proceedings  imtO     or  lUying 

security  is  given  for  the  costs,  (a)  proceediDgs. 

In  E  second  ejectment,  the  courts  Will  stay  the  proceedings,  ""^ 

until  the  costs  of  a  prior  one  for  the  trial  of  the  same  title  are  ,  '^    ^^  ^ 

^  former  eject- 

paid  (6),  and  also  the  costs  of  an  action,  if  any  has  been  brought,  ^^^^  ^^^ 

for  the  mesne  profits  (c),  but  not  the  damages  in  such  action,  (d) 
It  is  immaterial  whether  the  second  ejectment  be  brought  by  the 
lessor  of  the  plaintiff,  or  by  the  defendant  in  the  former  eject- 
ment (e%  or  between  the  same  parties,  so  as  it  be  on  the  same 
title  (/) ;  or  for  the  same  or  different  premises,  so  as  it  be  on  the 
same  title  (g),  and  for  part  of  the  same  estate  (A) ;  nor  whether 
it  be  brought  in  the  same,  or  a  different  court.  ( i)  The  only 
question  in  these  cases  is,  whetiier  the  second  ejectment  is  in 
substance  brought  to  try  the  same  title,  {k)  The  length  of  time 
which  has  elapsed  between  the  first  and  second  ejectment  is  not 
material.  (/)  The  rule  will  be  granted  whether  the  merits  were 
decided  in  the  first  action,  or  whether  a  judgment  of  nonsuit 
or  non-pros  was  given. 

Where  the  conduct  of  the  party  against  whom  the  application 
is  made  has  been  vexatious  and  oppressive,  the  courts  will  stay 
the  proceedings  in  a  second  ejectment,  until  the  costs  of  a  former 
ejectment  are  paid»  though  the  party  be  not  liable  to  the  costs  of 
that  action,  as  where,  being  lessor,  he  has  refused  to  enter  into 
the  consent  rule,  and  has  be^i  afterwards  nonpross*d  for  want  of 
a  replication,  (nt) 

The  rule  to  stay  proceedings  until  the  costs  of  a  former  eject- 
n^ent  are  paid,  is  not  Inflexible,  and  it  will  not,  as  it  seems,  be 
granted  where  the  verdict  iii  the  former  ejectment  was  obtained 
by  fraud  and  perjury,  (n    So  the  court  will  not  stay  proceed- 


(^  Ooodright  d.  Jonei  t.  Thnutoat, 
Ca«Pr.  C.P.  15. 

(b)  Anon.  1  Salk.  t55.  BarDes,  193. 
Tidd's  Pr.  58t,  8lh  edit. 

(e)  Doe  d.  Pinchard  v.  Roe,  4  Eut, 
585. 

(d)  Doe  d.  Church  ▼.  Barclay,  15 
EMt,  S5t. 

(e)  Thnutoat  d.  Williams  ▼.  Hold- 
Aft,  6  T.  R.  ttS.  Doe  d.  Walker  ▼. 
SteTensoii,  3  Bet.  and  Pul.  tf . 

(/)  Keeno  d.  Angel  t.  Angel,  6  T. 
R.  740.  Doe  d.  Feldon  v.  Roe,  8  T. 
R.645. 

(r)  Tldd*s  Pr.  583,  Sth  edit. 


(k)  Keene  d.  Angel  ▼.  Angel,  6  T. 
R.740. 

(0  Bamet,  ISS.  Doe  d.  Cbadwick 
▼.  Law,  X  W.  Bl.  1158.  Tidd's  Pr.  583^ 
8Ui  edit. 

(k)  Per  Lord  Kenyon,  6  T.  R.  740. 

(/)  Keene  d.  Angel  v.  Angel,  6  T. 
R.  740.  Thnistoot  d.  Williams  v.  Hold- 
fast. Id,  223. 

(m)  Smith  d.  Ginger  ▼.  Bamardistpn, 
S  W.  Bl.  904.  Doe  d.*Hamiltoa  v.  Ha- 
therley,  t  Str.  115t. 

(a)  Doe  d.  Reet  ▼.  Thomas,  9  B.  and 
C,6t2«   4  D.  and  R.  145,8.  C. 
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Of  stayii^     ^g^  until  the  taxed  costs  of  a  suit  in  equity  brought  by  the  same 
proceedings,    party  for  the  recovery  of  the  same  premises  are  paid,  (a)    And 
■  where  a  rule  has  been  obtained  for  staying  the  proceedings  tiD 

the  costs  of  a  former  ejectment  have  been  paid,  the  court  wffl 
not  interfere  and  permit  the  defendant,  in  case  those  costs  arenot 
paid  before  a  certain  day,  to  be  named  by  the  court,  to  ntm^pros 
the  second  ejectment.  (6)  So  the  court  will  not  stay  proceedings 
in  the  second  action,  where  the  party  against  whom  the  applica- 
tion is  made  b  already  in  custody,  on  an  attachment  for  non-pay- 
ment of  the  costs  of  the  first  action,  (c) 

This  rule  should  be  moved  for  early  in  the  action,  and  it 
will  be  granted  even  before  the  defendant  has  appeared,  (il) 
In  one  case  it  was  granted  after  notice  of  trial  in  the  second 
ejectment  had  been  given,  and  the  plaintiff  had  been  at  the  ex- 
pense of  preparing  for  trial  and  bringing  his  witnesses  to  town.  («) 
Where  two  Where  the  lessor  of  the  plaintiff  brings  two  actions  of  eject- 

ejectments  are  ment  for  the  same  premises  at  the  same  time  in  different  courts, 
depending  at  the  proceedings  in  one  of  the  actions  will  be  staid  until  the  other 
the  same  time,    jg  determined.  (/) 

Where  several  ejectments  are  brought  in  the  same  court  for  the 
same  premises  upon  the  same  dembe,  the  court  on  motion,  or  a 
judge  at  chambers,  will  order  them  to  be  consolidated,  (g)  And 
though  where  the  ejectments  are  brought  for  different  premises, 
the  court  will  not,  as  it  seems,  consolidate  them  (A),  yet  in  a  mo- 
dem case,  where  thirty-seven  ejectments  had  been  brought  against 
several  tenants  of  different  houses  in  the  same  street  on  the  same 
demise,  Lord  Kenyon,  C.  J.  on  a  rule  to  shew  cause  why  the 
proceedings  in  all  the  causes  should  not  be  stayed,  and  abide  the 
event  of  a  special  verdict  in  one  of  them,  said  it  was  a  scandalous 
proceeding ;  that  th^y  all  depended  on  precisely  the  same  title, 
and  ought  to  be  tried  by  the  same  record,  and  the  rule  was  made 
absolute,  (t ) 

When  the  party  against  whom  a  verdict  in  ejectment  has  been 

« 

(a)  Doe  d.  Williams  v.  Winch,  3  B.  same,  Andr.  297.    Ttdd's  Pr.  57t,  8th 

and  A.  603.  edit. 

(6)  Doe  d.  Sutton  v.  Ridgway,  5  B.   .     (jg)  Barnes,  176.   Tidd^  Pr.  666, 8th 

and  A.  5^3.  edit. 

(c)  Barnes,  180.  (A)  Smith  ▼.  Cqibbe,  2  Str.1149. 

(d)  Adams  Eject.  320,  2nd  edit.  Medlicot  v.  Brewster,  2  Keb.524. 

(e)  Doe  d.  Oiadwick  v.  Law,  2  W.  (t)  Doe  d.  Pnlteney  ▼.  Freeman,  T. 
BI.  1158.  30  O.  3,  K.  B.   2  Sel.  Pr.  229,  Ist  edit 

(/)  Thmstoot  d.  Park  v.  Trouble-     Tidd's  Pr.  666, 8th  edit. 
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obtained^  brings  a  writ  of  error,  and  pending  that  writ  commenced     Of  staying 
a  second  ejectment,  the  court  will  order  the  proceedings  in  the    proceedings. 
second  ejectment  to  be  staid  until  the  writ  of  error  is  determined. 
And  it  seems  also,  that  if  it  do  not  appear  to  the  court  that  the 
writ  of  error  was  brought  with  some  other  view,  than  to  keep  off 
the  payment  of  costs,  proceedings  will  be  staid  until  the  costs  of 
the  first  action  are  paid,  though  such  costs  are  suspended  by  ^ 
the  writ  of  error,  (a) 

By  statute  7  Geo.  2,  c.  30,  s.  1,  it  is  enacted,  that  where  an  Atinstancc  of 
ejectment  is  brought  by  a  mortgagee,  his  heir,  executor,  ^.  for  mortgagor  on 
the  recovery  of  the  possession  of  any  mortgaged  lands,  tenements  ■^-  "^  ^\^* 
or  hereditaments,  and  no  suit  shall  be  then  depending  in  any  ^  ^' 
court  of  equity,  for  or  touching  the  foreclosing  or  redeeming  of 
such  mortgaged  lands,  tenements,  or  hereditaments,  if  the  per- 
son or  persons  having  right  to  redeem  such  mortgaged  lands, 
&c.  and  who  shall  appear  or  become  defendant  or  defendants  in 
such  action,  shall  at  any  time  pending  such  action,  pay  unto  such 
mcyrtgagee  or  mortgagees,  or  in  case  of  his,  her,  or  their  refusal, 
shall  bring  into  court,  where  such  action  shall  be  depending,  all  the 
principal  monies  and  interest  due  on  such  mortgage,  and  also  all 
such  costs  as  have  been  expended  in  any  suit  or  suits  at  law,  or 
in  equity,  upon  such  mortgage,  (such  money  for  principal,  interest^ 
and  costs,  to  be  ascertained  and  computed  by  the  court,  where 
such  action  is  or  shall  be  depending,  or  by  the  proper  officer  by 
such  court  to  be  appointed  for.  that  purpose),  the  monies  so  paid ' 
to  such  mor^agee  or  mortgagees,  or  brought  into  such  court, 
shall  be  deemed  and  taken  to  be  in  full  satisfaction  and  dis- 
charge of  such  mortgage ;  and  the  court  shall  and  may  discbarge 
every  sudi  mortgagor  or  defendant,  of  and  from  the  same  ac- 
cordingly, and  shall  and  may,  by  rule  or  rules  of  the  same  court, 
compel  such  mortgagee,  or  mortgagees,  at  the  costs  and  charges 
of  such  mortgagor  or  mortgagors,  to  assign,  surrender,  or  re-con- 
vey such  mortgaged  lands,  &c«  and  such  estate  and  interest  as  such 
mortgagee  or  mortgagees  have  or  hath  therein,  and  deUver  up 
all  deeds,  evidences,  and  writings,  in  his,  her,  or  their  custody, 
relating  to  the  title  of  such  mortgaged  lands,  &c.  unto  such 
mortgagor  or  mortgagors,  who  shall  have  paid  or  brought  such 
monies  into  the  court,  his,  her,  or  their  heirs,  executors,  or  ad- 

(a)  Fenwick  v.  OrosTenar,  1  Mk.     Adams  Ejact  Stl,  Sod  edit    Tidd's 
S58.    Ormnbte  v.  BodUly,  1  Str.  5M.     Pr.  575,  8Ui  edit 
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Of  «kayiDg  fnimtniOfSt  or  to  such  other  person  or  persons,  as  he^  she,  or 
iMooeediBgB.  they  shall  for  that  purpose  nominate  or  appojnt* 
""'"'~^^'  By  aec.  8,  it  is  provided,  that  the  act  shall  not  extend  to  any 
case  where  the  person  or  persons  against  whom  the  redemption 
is  prayed,  shall  (by  writing  under  his,  her,  or  their  hands,  or  die 
band  of  his,  her^  or  their  attorney,  agait,  or  soUdtor,  to  be  delir- 
ered  before  the  money  shall  foe  brought  into  such  court  at  fanr, 
to  the  attorney  or  solicitor  for  the  odier  side)  insist,  eithier  that 
the  party  praying  a  redemption,  has  not  a  right  to  redeem,  or  that 
the  premises  are  chargeaUe  with  other  or  different  principal 
sums,  than  what  appear  on  the  face  of  the  mortgage,  or  shall  be 
admitted  on  the  other  side,  nor  to  any  case  where  the  right  of 
redemption  to  the  mortgaged  lands  and  premises  in  question,  ia 
any  cause  or  suit,  shall  be  controverted  or  questioned  by  or  be- 
tween diffierent  defendants  in  the  same  cause  or  suil^  nor  AaH  be 
any  prejudice  to  any  subsequent  mortgagee  or  mortgagees,  or 
subsequent  incumbrancer. 

The  mortgagor  must  become  tenant  and  appear,  before  be  can 
take  advantage  of  this  statute,  and  therefore,  if  a  mortgagee  re- 
cover possession  of  the  mortgaged  premises,  under  a  judgment  in 
an  undefended  ejectment,  the  court  has  no  jurisdictkui  to  restore 
possession  to  the  mortgagor,  who  has  not  appeared,  on  payment 
of  the  principal,  interest,  and  costs,  (a)  But  if  the  recovery  is  had 
against  a  tenant  of  the  mortgagor,  the  court  wiU  set  aside  the 
judgment,  and  let  in  the  mortgagor  to  defend  as  landlord,  that 
he  may  be  in  a  condition  to  apply  to  the  court  to  stay  pro- 
ceedings on  the  terms  of  the  statute  (^),  as  in  the  following 
case.  A  mortgagee  made  a  will,  leaving  all  his  property  to  exe- 
cutors upon  certain  trusts,  and  died,  and  his  will  was  disputed 
by  his  heir  in  the  prerogative  court,  but  by  the  sentence  of 
that  coinrt  established,  and  letters  testamentary  in  consequence 
granted  to  the  executors.  After  this  grant  the  heir  appealed  to 
the  court  of  delegates  against  the  sentence  of  the  prerogative 
court,  pending  which  appeal  the  executors  assigned  the  mort- 
gage to  the  lessor  of  the  plaintiff,  who,  pending  the  appeal, 
brought  an  ejectment  against  the  mortgagor  for  the  r^covety  of 
the  mortgaged  premises.  To  this  ejectment  the  mor^agor  did 
not  appear,  but  suffered  judgment  to  go  by  de&ult  against  the 

(«)  Doe  d.  Tttbb  ▼.  Roe,  4  Taiuit.        (6)  JW. 
887. 


casual  ejector*  l/pon  an  application  on  the  part  of  the  mort- 
gagor (accompanied  by  an  i^darit  of  the  fieusts)  to  stay  die  exe- 
cution, until  the  determination  of  the  appeal,  tipon  the  ground 
that  die  tide  of  the  lessor  would  be  inralidated,  provided  die 
appeal  were  given  in  favour  of  die  heir,  and  diat  the  defendant 
might  dien  perhaps  be  compelled  to  pay  the  mortgage  money 
twice,  the  court  made  the  following  order  '^  that  the  execution 
obtimied  by  die  lessor  of  die  plaintiff  in  this  action  of  ejectment, 
be  staid  until  such  time  as  the  appeal  now  pending  before  the 
court  of  delegates  be  determined,  upon  the  defendant's  vesting 
the  mortgage-money,  interest,  and  costs,  to  be  taxed  by  the 
master,  in  exchequer  bfib,  and  depositing  such  exchequer  bills 
in  the  hands  of  the  signer  of  the  writs  in  this  court*'  (a) 

The  court  ^U  not  stay  proceedings  under  diis  statute  where 
die  mortgagor  has  agreed  to  convey  the  equity  of  redemption  to 
the  mortgagee  {b\  though,  in  a  case,  where  it  appeared  that 
the  pbuntiff  had  not  tendered  to  the  defendant  a  deed  of 
conveyance  to  be  executed,  the  court  granted  the  motion,  (c) 
firooeedings  will  be  stayed  under  diis  act,  on  payment  of  the 
mortgage  money,  interest  and  costs,  undiout  paying  off  a  bond 
debt  due  to  the  mortgagee,  unless,  as  it  seems,  the  application  be 
«made  by  the  heir  of  the  mortgagor,  (d)  And  where  there  are 
two  or  more  mortgages,  the  court  of  Common  Pleas  will  not  stay 
proceedings,  on  payment  of  the  sum  due  upon  one  of  the  mortga- 
ges only,  (e) 
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equity. 


When  it  was  usual  to  try  the  title  to  land  in  real  actiops,  a  Of  perpetual 
judgment  in  such  action  was  a  bar  between  the  parties,  and  might  injnnctioiis  in 
be  pleaded  in  another  action  of  the  same  nature  brought  for  the 
same  lands  (/) ;  but  as  in  ejectment  the  judgment  is  not  conclu- 
sive, and  does  not  operate  as  a  bar  between  the  parties  (g)^  a 
court  of  equity,  in  order  to  quiet  the  possession  and  prevent  per- 
petuity of  suits,  will  decree  a  perpetual  injunction,  where  several 
ejectments  have  been  brought  in  succession.  (A) 


(a)  Doe  d.  Mayhew  ▼.  EtUlui,  M.  T. 
1811.  Adams  Eject.  Sf4,  tod  edit. 
The  coort  did  not  in  this  case  ad? ert  to 
tbo  ^rcoBMUnce,  that  the  mortgagor 
who  made  the  application  had  not  ap- 
peared to  the  action.  16. 

<6)  Goodtitle  d.  Taysom  ▼•  Pope,  7 
T.  R.  185. 

(c)  Skinner  v.  Sucy,  1  WUs.  80. 


(d)  Archer  v.    Snatt,  2  Str.  1107. 
Andr.  341,  S.  C.    Barnes,  177, 18t. 

(e)  Roe  d.  Kaye  d.  Soley,  9  W.  HI. 

7t6. 

(/)  Ante,  p.  «13. 

(g)  Amte,p.60U 

(A)  DcTonsher  v.  Newenham,  1  Sch. 
and  Lef.  f  08. 


6^  ^      Ejectment. 

Of  peipetaai  In  the  case  of  the  earl  of  Bath  v.  Sherwin  (a)  where  five  eject- 
mjunctioiii  in  meiits  had  been  brought^  in  each  of  which  a  verdict  was  found  for 
^^^-  the  plaintiffs  in  equity,  on  a  bill  filed  in  the  court  of  Chancery, 
'""^'"'""  Lord  Cowper  refiued  a  perpetual  injunction,  but  the  House  of 
Lords,  on  appeal,  reversed  his  decree  and  granted  the  injunction. 
In  Leighton  v.  Leighton(6),  where  several  ejectments  had 
been  brought,  some  of  which  had  been  found  for  the  defendant 
in  equity,  but  two  of  which,  upon  trials  at  bar  (c),  had  been  found 
for  the  plaintiff*  in  equity.  Lord  Parker,  C.  decreed  a  perpetoal 
injunction,  and  this  decree  was  affirmed  in  the  House  of  Loidst 
So  in  Barefoot,  v.  Fry  {d\  the  defendant  in  equity  having  brought 
five  ejectments,  and  having  been  nonsuited  in  three  of  them, 
verdicts  having  been  found  for  the  plaintiff  in  equity  in  die 
others,  a  perpetual  injunction  was  granted  by  the  court  of  Ex- 
chequer. It  seems  that  a  court  of  equity  will  grant  a  perpetual 
injunction,  although  the  ejectments  have  not  been  brought  under 
the  direction  of  the  court,  {e) 

(«)  10  Mod.  1.    Pr.  Cbao.  S61.    S  (c)  Seo  Cok«  v.  Farewdl,  f  P.  Wfl- 

£q.  Ab.  171,  f43.    1  Br.  P.  C.  U%,  liams,  564. 

ViD.  Ab.  iDjuDctioo,  (D,)  pi.  6,  S.  C.  (d)  Bnobnry,  158.  And  fee  Harwood 

(ft)  1  Str.  404.    1  P.  Williami,  671.  ▼.  Rolph,  Selw.  N.  P.  780,  4tli  ediL 

tEq.Ce.  Ab.  525.    S  Br.  P.  C.  817.  (e)  See  the  cesee  citodebove ;  end 

Lord^  Jonmeb,  vol.  SI,  fo.  455,  S.  C.  Batei  v.  Qnvet,  S  Ves.  Jen.  195. 


621 


Replevin. 


In  modem  practice^  the  action  of  replevin  is  appropriated  to  re- 
dressing the  injury  occasioned  by  a  wrongfol  distress  (a)^  though 
it  appears,  that  where  goods  are  tortiously  taken,  not  as  a  dis- 
tress, an  action  of  replevin  will  lie,  as  well  as  an  action  of  tres- 
pass, (fi)  To  maintain  this  action  there  must  have  been  an  actual 
taking  of  the  goods  out  of  the  possession  of  the  party  who  sues 

it.  (c) 

The  plaintiff  must  have  either  an  absolute,  or  a  special  pro-      By  whom. 

perty  in  the  goods  distrained  (d),  and  several  persons  cannot  join 

in  the  action,  unless  they  are  jointenants  or  tenants  in  common,  {e) 

If  the  cattle  of  a  feme-sole  are  taken,  and  she  afterwards  marries, 

her  husband  alone  may  bring  replevin,  or  the  two  may  join.  (/) 

Executors  may  have  replevin  for  a  taking  in  the  lifetime  of  their 

testator,  (g) 

Replevin  lies  against  him  who  takes  the  goods,  or  tigainst  him  Aguntt  whom. 

who  commands  the  taking,  or  against  both  together. 


Replevin  lies  for  the  unlawful  taking  of  any  goods  and  chat- 
tels, whether  they  be  live  cattle  or  dead  chattels  (A),  and  for  the 
young  of  cattle  bom  after  the  distress  taken  (t),  l)ut  it  cannot  be 
maintained  for  things  affixed  to  the  freehold,  and  which  cannot 
be  distrained,  {k)  Since  the  statute  2  W.  and  M«  c.  5,  s.  3, 
which  authorises  the  landlord  to  distrain  sheaves  or  cocks  of 
corn,  or  loose  com  or  hay  lying  upon  any  part  of  the  land 


\ 


For  what. 


t«)  Co.  Litt.  145,  b.  Com.  Dig.  Re- 
plevni,  (A).  BoU.  N.  P.  55.  3  Bl. 
Com.  147. 

(ft)  t  Rol.  Ab.  490,  I.  41.  Sbumon 
T.  SbuidoD,  1  Sch.  and  Lef.  f«4.  Dore 
T.  WilkiiMOD,  t  Stark.  N.  P.  C.  tSS. 

(tf)  Shannon  ▼.  Shannon,  M  mip, 

(d)  Co.  litt.  145,  b.  t  Rol.  Ab. 
450,1.  iS,  50.    BnlLN.P.fS. 

(«)  Co.  lilt.  145,  b.  Ball.  N.  P.  55. 

(/)  Bern  ▼.  Maittaire,  caaes  temp. 
Hardw.  ItO.    Bnll.  N.  P.  59 ;  and  tee 


Blaekbom  v.  Oreavet,  t  Lot.  107. 
Milner  ▼.  Milnet,  9  T.  R.  6S7.  Bnt  the 
intereit  of  the  wife  mnst  appear.  Ser- 
res  T.  Dodd,  t  Boi.  and  Pal.  N.  R. 
405. 

^)  AflindeU'v.  TreYill,  1  Sid.  82. 
BoU.  N.  P.  59. 

(*)•?.  N.  k  68,  D.  Com.  Dig,  Re- 
plevio,  (A). 

(0  F.  N.  B.  69,  D.  Gflb.  Repl.  170. 

(fc)  Bac.  Ab.  Repl.  (F).  And  see 
Neblet  ▼.  Smith,  4T.  R.  504. 
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For  what. 


Replevin. 

charged  with  the  rent^  and  the  statute  1 1  Geo.  S,  c.  19,  a.  8, 
which  authorises  landlords  to  distrain  com,  grass^  or  other  pro- 
duct growing  on  any  .part  of  the  land  demised,  replevin  will  lie 
in  case  of  such  distresses.  Replevin  does  not  lie  for  charters  re- 
lating to  the  inheritance,  which  are  not  esteemed  chattels  in 
law  (a),  nor  for  goods  taken  in  a  foreign  country,  though  after- 
wards brought  into  this  realm,  because  such  a  caption  nught 
have  been  justifiable  according  to  the  law  and  custom  of  the 
place  where  it  was  made,  though  illegal  by  our  law.  (6)  Groods 
distrained  for  rent  may  be  replevied,  afSter  the  expiration  of  five 
days,  and  removal  and  appraisement  of  the  distress,  but  before 
the  sale,  (c) 

A  replevin  does  not  lie  for  goods  taken  in  execution  (cO>  i^or 
for  goods  distrained  under  a  conviction  for  deer-stealing  («),  nor 
upon  a  distress  made  for  a  duty  to  the  crown  (/),  and  in  general, 
where  a  distress  and  sale  are  given  by  statute,  they  are  in  the  na- 
ture of  an  execution,  and  replevin  will  not  lie  {g\  unless  tlie  sta- 
tute contemplates  the  bringing  of  a  replevin  (A),  as  where  a  distress 
is  taken  for  poor's  rates  under  the  statute  43  Eliz.  c.  2,  by  the 
nineteenth  section  of  which  statute,  the  party  '*  making  avowry 
or  justification"  is  allowed  to  plead  generally,  (t)  Where  reple* 
vin  was  brought  for  goods  seised  under  a  warrant  of  distress  for 
an  assessment  made  by  a  special  sessions,  under  the  highway  act 
13  Geo.  8,  c.  78,  s.  47,  the  court  of  Common  Pleas  refused  to 
set  aside  the  proceedings  {k) ;  and  where  a  similar  application 
was  made  to  set  aside  the  proceedings  in  replevin,  upon  a  distress 


(a)  Br.  Ab.  Repl.  34.  Oilfau  Rtpl. 
170. 

(6)  Nightingale  v.  Adami,  1  Shower, 
91.    GHb.  Repl.  171. 

(e)  Jacob  v.  King,  5  Taunt.  451.  1 
Marsh.  135,  S.  C. 

(d)  Coiu.  Dig.  R<^plevin,  (D).  Bull. 
N.  P.  55;  but  according  lo  Gilbert,  re- 
plevin liea  for  goodi  taken  iu  execution 
under  the  process  of  an  inferior  conrt. 
OUb.  Repl.  167. 

(«)  R.  V.  Motikhouse,  %  Str.  1184; 
and  see  Wilson  ▼.  Weller,  i  B.  and  B. 
57. 

(/)  R.  V.  Oliver,  B^ob.  14;  and  the 
conrt  granted  an  attachment  against  the 
bheriff.     /bid, 

(jg)  Bradshaw's  case,  Bac.  Ab.  Repl. 


(C).  1  Barnard.  B.  R.  110.  WUm»o  v. 
Welier,  1  B.  and  B.  65.  WUlea,  67f, 
note  (b);  but  see  Anon.  T.  Jones,  25. 
See  also  Hutchins  v.  Chambers,  1  Burr. 
588. 

(/i)  Fktcler  V.  Wilkina,  6  Eaat,  S87. 

(t)  See  ako  the  stainte  of  se«eia, 
t5  H.  8,  c.  5,  s.  it.  Calliai  on  aevcrs, 
194/  As  to  replevin  for  poor's  rate, 
see  Milward  v.  Caffin,  S  W.  BI.  1390. 
Hurcell  v.  Wink,  8  Taunt.  3l69.  %  B. 
Moore,  417,  S.  C  See  the  form  nf 
avowry,  S  Chitty*ft  PI.  5i6,  Srd  «dit. 
The  plaintiff  may  plead  in  bartfei^faria 
gencnlly.  Com.  Dig.  Plead«r,  (F.  18^. 

(ifi)  Feoton  v.  BQyle,  %  Hoi.  afid  Pol. 
N.R.392. 
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by  authority  of  the  commissioners  of  sewers,  the  court  decHn^d  For  what. 
to  interfere  in  this  summary  way,  but  left  it  to  the  defendant  to  ' 
put  his  objection  on  the  record  in  a  formal  manner  (a) ;  nor  will 
the  court  of  King's  Bench  issue  an  attachment  against  the 
officer  who  grants  a  replevin  of  goods  taken  under  a  conviction 
before  a  magistrate  on  a  penal  statute,  it  being  only  a  contempt 
of  the  inferior  jurisdiction,  in  which  case  the  court  of  King's 
Bench  never  interposes,  (fi) 


The  mode  of  proceeding  in  this  action  at  common  law  was  by       process. 

issuing  an  original  writ  directed  to  the  sheriff,  by  which  he  was     * 

authorised  to  deliver  the  goods,  and  to  determine  the  matter  in 
the  county  court  (c)  But  this  method  of  proceeding  has  been 
long  obsolete  {d),  and  the  usual  way  of  recovering  the  goods  now 
is  by  levying  a  plaint  in  the  county  court,  the  sheriff  being  au- 
thorised by  the  statute  of  Marlbridge,  c.  ISl,  to  deliver  the  goods» 
and  to  hold  plea  in  replevin  of  any  value,  as  he  might  at  common 
law  on  a  writ  of  replevin,  {e) 

Upon  application  to  the  sheriff  or  to  one  of  his  deputies,  ap- 
pointed by  virtue  of  1  and  2  P.  and  M .  c.  12,  s.  S  {f\  the  sheriff 
or  his  deputy  will  grant  a  precept  to  replevy  the  goods,  and  such 
precept  may  be  granted  in  the  interval  between  one  county  court 
and  another  (jr)^  and  the  plaint  may  be  entered  at  the  next 
court. 


In  order  that  the  defendant  in  replevin,  if  he  had  judgment  Replevin  bonda. 
for  a  return,  might  not  be  defrauded  of  the  fruit  of  such  judg-  g^^^t  vvest.2. 
ment,  the  statute  of  West  2,  (18  Ed.  1,  c.  2,)  requires  the 
sherifi^  before  he  makes  deliverance  of  the  distress,  not  only  to 
take  from  the  plaintiff  the  usual  pledges  to  prosecute,  but  aliK> 
for  a  letnm  of  the  beasts,  if  a  return  be  awarded ;  and,ifhetake 
pledges  otherwise,  he  shall  answer  for  the  price  of  the  beasts, 

(«)  Pritdumi  ▼•  Steplietia,  6  T.  R.  right  to  bold  plea  of  replaria  by  pbAk. 

52S.  Wibon  v.  Hobday,  4  M.  and  S.  IfS. 

(6)  R.  ▼.  Bordiett,  1  Sir.  567.    8  Bac.  Ab.  Replev.  (C). 

Mod.  f09,  S.  C.  (/>.See  Oriffiths  ▼.  Stephens,  1  Chit- 

(t)  %  lost.  140.  tj'B  Rep.  196,  where  prohibition  iisned 

(d)  Repleria  by  writ  in  scOl  freqaeot  to  the  sheriff,  on  replevin  (panted  by  a 
in  Ireland.  person  not  appointed  under  ^is  statute. 

(e)  S  Inst  140.  Inferior  cotfrts,  (not  (g)  t  Inst.  139.    Co.  UiX.  145, 1). 
hnndred  courts,)  may  have  a  prueripiw 
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Replera  bonds,  and  he  who  distrains  shall  have  his  recovery  by  writ;  that  the 
Stat  Wert.  2     sheriff  shall  render  to  him  so  many  cattle  or  goods,  and,  if  the 
bailiff  have  not  wherewith  he  may  render,  his  superior  shall 
render. 

Under  this  statute,  the  sheriff  may  take  a  bond  either  firom 
the  plaintiff  himself  (a),  or  from  one  or  more  pledges  (6),  con- 
ditioned to  prosecute  the  suit  with  effect,  and  to  make  a  return, 
if  a  return  shall  be  adjudged ;  and  it  does  not  render  the  bond 
invalid,  if  a  condition  is  added  to  save  the  sheriff  harmless,  (c) 

In  order  to  give  the  defendant  in  replevin,  in  cases  of  dis- 
tresses for  rent,  a  more  complete  remedy  against  vexatious 
StatllG.s,  suits,  it  is  enacted  by  statute  11  Geo.  2,  c.  19,  s.  23,  that  all 
c.  19.  sheriffs  and  other  officers,  having  authority  to  grant  replevins, 
may  and  shall,  in  every  replevin  of  a  distress  for  rent  {d\  take 
in  their  own  names  from  the  plaintifi^  and  two  responsible'  per- 
sons as  siureties,  a  bond  in  double  the  value  of  the  goods  dis- 
truned,  (such  value  to  be  ascertained  by  the  oath  of  one  or  more 
credible  witness  or  witnesses  (e),  not  interested  in  the  goods  or 
distress,  which  oath  the  person  granting  such  replevin  is  thereby 
authorised  and  required  to  administer),  and  conditioned  for  pro- 
secuting the  suit  with  effect  and  without  delay ;  and  for  duly  re- 
turning the  goods  and  chattels  distrained,  in  case  a  return  shall 
be  awarded,  before  any  deliverance  be  made  of  the  distress;  and 
that  such  sheriff  or  other  officer  as  aforesaid,  taking  any  such 
bond,  shall,  at  the  request  and  costs  of  the  avowant,  or  person 
making  conusance,  assign  such  bond  to  the  avowant  or  person 
aforesaid,  by  indorsing  the  same,  and  attesting  it  under  his  hand 
and  seal,  in  the  presence  of  two  or  more  credible  vritnesses^ 
which  may  be  done  without  any  stamp,  provided  the  assignment 
so  indorsed  be  duly  stamped  before  any  action  brought  there- 
upon ;  and,  if  the  bond  so  taken  and  assigned  be  forfeited,  the 
avowant,  or  person  making  conusance,  may  bring  an  action  and  re- 
cover thereupon  in  his  own  name,  and  the  court,  where  such  ac- 
tion shall  be  brought,  may,  by  a  rule  of  the  same  court,  give 
such  relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to 

(a)  Bltckett  v.  Criisop,  1  Ld.  lUym.  S78.  Short  v.  HabbaH,  t  Bingiu  SSt. 
978.  {d)  A  reat-cbftrge  is  within  the  Ma- 

(b)  Moyser  v.  Ony,  Cro.  Car*  446.  tote.  Short  v.  Habbard,  9  Btnglh.  S49. 
Gilb.  Repl.  79.  He  most  aot  take  (0  See  Middletoa  v.  Bryaa,  S  M. 
money  in  liea  of  pledges.  .  IM,  and  S.  157. 

(c)  Blackett  v.  Crisnop,  1  Ld.  Baym. 
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JRtftice  and  xeason,  and  such  rale  diall  have  the  nature  and  eflfect  KepieTin  bond. 
of  a  defeasance  to  such  bond.  777777^7 

Stat.  1 1  0. 2» 

The  8heri£^  under  this  statute,  takes  a  bond,  either  from  the  ^^  39^ 
phdntiff  and  two  responsible  persons,  or  from  the  latter  alone; 
and  where  the  bond  had  been  executed  by  one  of  the  sureties 
only,  it  was  held  that  the  sheriff  was  entitled  to  sue  upon  such 
bond,  (a)  The  bond  must,  by  the  statute,  be  in  double  the  va- 
lue of  the  goods  distrained,  and  conditioned  for  prosecuting  the 
suit  with  effect  and  without  delay, .  and  for  duly  returning  the  ^ 
goods  and  chattels  distrained,  in  case  a  return  shall  be  awarded ) 
and  a  bond  conditioned  for  appearance  at  the  next  county  court ; 
prosecuting  the  plaint  with  effect ;  making  a  return,  if  adjudged, 
4Mrf  indenmtfying  the  sheriff  JroinaU  charges  and  damages  by. 
reason  ef  the  replevin^  is  authorised  by  the  statute,  (fi)  If  a 
surety,  in  the  replevin  bond  is  a  material  witness  in  the  causey  the 
court,  will  grant  a  rule  for  substituting  another  surety  in  his-  place, 
iqpon  giving  the  defez^dant*s  attorney  notice  of  such  rule,  (c) 


The  plaintiff  having  found  the  requisite  sureties,  it  is  the  duty    Duty  of  the 
of  the  sheriff  to  issue  his  precept  to  replevy  the  goods  taken,  sheriff  in  mak- 
and  to  summon  the  defendant  to  appear  at  the  next  county  ^^  deliverance. 
court.    If  the  cattie  were  taken  within  a  liberty,  and  impounded 
there,  the  sheriff  must,  in  the  first  instance,  issue  his  warrant  to 
tiie  bailiff  of  the  liberty,  having  return  of  writs,  to  make  deliver- 
ance, ^d,  if  the  bailiff  makes  no  answer,  then  the  sheriff  may, 
by  the  statute  of  Marlbridge,  c.  21,  himself  deliver  the  goods 
without  a  non-anUttas  (cT),  and,  if  the  distress  was  taken  put  of 
the  liberty,  but  impounded  within  it,  the  sheriff  may  enter  the 
liberty,  to  make  deliverance,  without  any  previous  warrant  to  the 
bailiff,  {e)    By  the  statute  of  Westm.  1,  c.  17,  the  sheriff,  after 
den^u^d  made,  may  break  open  the  house  of  the  person  who'has 
made  the  distress,  in  order  to  deliver  the  cattle  or  goods  dis- 
trained. (/)    If  the  goods  cannot  be  taken  on  the  first  precept,  " 
the  sheriff  issues  another  preoept,  in  the  nature  of  an  alias  writ 

(•)  Aottra  T.  Haward,  7  TtioDt.  S8.  ctanie;    Per  Gas^lee,  J,    Ilnd.  360. 

S  Manh.  S5t,  S.  €.  Qmrt  wliether  aacb  (c)  Bailey  ▼.  Bailey,  1  Bingh.  9«. 

bond  be  aMigMble  under  atat.  11  G.  f,  <d)  %  Inst.  1S9, 140,  F.  N.  B.  68^  F. 

erl9.  (e)  im.  Gilb.  Repl.  81. 

(h)  abort  ▼.  Habbard,  t  Bingh.  S49.  (/)  S  Inst.  19S.  This  seems  to  be  in 

Perfaips  « 4|aes4ion  may  arise,  whether  confirmaUon  of  the  cbmmeii  law.  Gtlb. 

an  assignee  can  sne  on  the  indcanity  Repl;  SI. 

2  S 


e£G  Bepletm. 

Duty  of  ilie  of  repievixi^  after  wbich  a  phtries  may  issue,  and»  if  the  catderon 
Bheriff  in  mak-  an  inquest  of  office  held  by  the  sheri£^  are  found  to  be  etoigned, 
in^  deiivertnce.  ^  precept  issucs  in  the  nature  o£a  writ  otwUhemam  to  take  other 
^^""^^  cattle  in  lieu  of  those  eloigned*  (a)  The  goods  or  catde  taken 
in  wiihemam  cannot  be  replevied  until  the  original  distress  is 
forthcoming,  (fi)  If  the  cattle  are  withheld,  the  plaintiff  may  stiB 
proceed  in  the  cause,  and  recover  damages  to  the  full  vahie  of 
die  cattle,  as  well  as  for  the  detention,  (c) 
Writ  dt  jnvpru-^  If  the  defendant  claims  property  in  the  goods,  the  sheriff 
MifnbmidL  canuot  prococd  to  replevy  them,  for  he  is  not  authorised  to  de- 
termine* questions  of  property  in  his  court  without  tiie  king's 
writ,  (d)  The  plaintiff,  therefore,  in  this  ease,  may  sue  out  a  writ 
de  fToprietate  probandd^  when  the  replevin  is  by  plaint^  upon 
which  the  sheriff  holds  an  inquest  of  office,  to  inquire  in  wkon 
the  property  resides ;  if  it  is  found  in  the  plaintU^  the  sheriff 
is  to  make  deliverance;  if  in  the  defendant,  he  can  proceed  no 
further,  (e)  If  the  inquest  find  against  the  plaintiff  the  latter 
may  still  have  a  new  replevin  by  writ,  and,  if  to  this  writ  the 
sheriff  returns  the  claim  of  property,  the  cause  shaD,  notwith- 
standing, proceed  in  the  court  above,  where  the  property  shaD 
be  put  in  issue  and  finally  tried,  (f)  The  claim  of  property  must 
be  made  by  the  defendant  in  person,  and  not  by  his  servant  or 
bailiff  (f),  but  a  bailiff,  though  he  cannot  claim  property  before 
the  sherifil  may,  in  the  court  above,  plecui  property  in  a  stran- 
ger, for  that  is  a  sufficient  reason  to  excuse  him  firom  damages, 
since  it  shews  that  he  has  not  taken  the  plaintiff's  goods.  (A) 

The  writ  de  proprietaie  probandA  is  an  inquest  of  office,  and 
the  sheriff  must  give  notice  to  the  parties  of  the  time  and  place 
of  executing  it.  (t) 


court 


Proceedings  in      Xhe  first  proceeding  in  the  county  court  is  the 
^*J^^     ought  regularly  to  be  levied  before  the  goods  are  replevied  (Jt), 
.  but  which  may  be  entered  at  the  court  next  after  the  granting  of 

(c)  Oilb.  Repl.  98, 108,  F.  N.  B.  74,  piMftr.  Le4MMrd  v  Stacy,  6  Mod.  140. 
B.    Tidd't  Pr.  Forms,  668,  5th  edit.        (e)  Co.  UiU  145,  b. 
lo  replevin  by  writ,  the  withmum  macs        (/)  /M.  Viik  Ab.  RcpL  (F.  t,)  pi.  I . 

on  Uie  sheriff's  retnrn  of  Oangti:  Gilb.  .    Qi)  Co.  Litl.  145,  h. 
Repl.  98.  W  Gilb.  BcpL  134.    OMhaa   t. 

(6)  5  Bl.  Com.  149.  Hamsted,  1  Ler.  90. 

(e)  WUk.  Repl.  SO.  (0  IMt  8ber.  f74. 

(d),Co.  litt,  1^  b.    If  the  sheriff       (It)  8til  v.  Phfllip%  3  Pricti  IB. 
proceeds  aAer  clnhn  made,  he  k  a  tr«s- 


Replevin.  6S^ 

file  precept  to  replevy,  (a)  ^The  court  of  King's  Bench  will  not,  Proceedings  in 
on  motion,  whatever  they  night  do  by  mandamus,  compel  the     ^^  ^^^^^^ 
sheriff  to  enter  the  plaint,  (b)    The  precept  to  replevy  contains        °^" 
a  rammons  for  the  defendant  to  appear  at  the  next  connty  court, 
and,  if  he  neglects  to  do  so,  he  cannot,  as  it  seems,  take  an  as- 
signment of  the  replevin  bond,  and  sue  the  sureties  for  the  plain- 
tiff's not  prosecuting  with  effect  (c) 

As  the  cause  cannot  proceed  in  the  county  court,  when  the 
defendant  claims  property  (cl),  or  the  freehold  comes  in  ques- 
tion (e),  and,  as  the  statute  which  gives  the  writ  of  second  deli^ 
verance  only  extends  to  the  superior  courts  (y^),  and  conse- 
quently, the  defendant  below  is  subject,  in  case  of  the  plaintiff 
being  nonsuited,  to  a  new  replevin,  it  is  the  usual  practice  to  re- 
move' the  cause  in  the  first  instance  into  one  of  the  superior 
courts. 


Where  the  replevin  has  been  sued  by  origmal  writ,  the  plaintiff  ^^  removal  into 
or  defendant  may  remove  tjie  cause  out  of  the  county  court  into   »^JP«^^^^«^« 
the  King^s  Bench  or  Common  Pleas,  by  writ  ofpone.  (g)  By  jNmt. 

If  the  replevin  was  commenced  in  the  county  court  hy  plaint^  hy  rec<nrdarifam 
the  mode  of  removing  it  is  by  a  writ  of  recordari  facias  loquelam,  c^  loqMlam. 
which  is  a  writ  out  of  Chancery,  whereby  the  sheriff  is  com- 
manded that,  in  his  full  county,  he  cause  to  be  recorded  the 
plaint  which  is  in  the  same  county,  without  the  king's  vnrit,  and 
that  he  have  that  record  in  the  court  above,  on  a  general  return 
day,  under  his  seal,  and  the  seals  of  four  lawful  knights  of  his 
county,  who  were  present  at  the  recording,  and  that  he  prefix 
the  same  day  to  the  parties,  that  they  be  then  there  to  proceed 
in  the  action,  (h)  Although  the  suit  has  been  discontinued  in  the 
county  court,  the  plaint  may  yet  be  removed  by  recordari.  (i) 

Where  the  replevin  has  been  sued  by  plaint  in  the  court  of  a  By  aceedoi  ad 
lord,  it  may  be  removed  by  a  writ  similar  to  the  last,  but  com-       curiam. 
manding  the  sheriff^  that  taking  with  him  four  discreet  and  law- 

(«)  t  Init.  199.    Co.  Uit.  145,  b.  (h)  Com.  Di^.  Pleader,   (S  K.  8). 

(*)  Ex  pvU  i^yle^    S  Dowl.  and  Tidd'8  Pr.  415,  8ih  edit.    Wilk.  Repl. 

Ryl.  13.  S7.    The  plaint  is  well  removed   by 

<«)  Seal  T*  PhiUipt,  3  Price,  7.  ceriwtari  where  it  onght  to  have  been 

(d)  AfUtj  p.  6t6.  by  retonkwif  F.  N.  B.  69  M.  (a).    Tidd, 

(f)  Bac.  Ab.  Repl.  (0>  417.    8o  where  there  is  a  Yariance  be- 

(/)  S  lost.  S40.    Oilb.  RepU  S55i.  tween  the  writ  and  plaint.    /Wd.  Bot 

(f )  P.  N.  B.  e9,  M.   Tidd*a  Pr.  415,  lee  Moor,  50. 

•th  edit.  (0  F.  N.  B.  71  A.   Oilb.  Repl.  150. 
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Of  remoral  into 
iuperior  court. 


By  certiorari. 


When  cause 
{shewn. 


Duty  of  the 
sheriff  or  loid 
on  receipt  of 
the  writ. 


Proceedings 
after  removal. 


fol  knigfats  of  bis  county^  he  go  in  his  proper  person  to  die  court 
of  the  lord,  and  in  that  full  court  cause  to  be  recorded  die  plaint, 
&c.  .  The  four  persons  mentioned  in  this  writ  need  not  in  &ct  be 
knights,  (a) 

Where  the  replevin  has  been  brought  in  a  court  of  record^ 
which  may  hold  plea  in  replevin,  it  may  be  removed  by  eertkr 
raru  (b) 

Tlie  plaintiff  may  remove  the  cause  either  hjpone  or  recordmri, 
without  cause  shewn,  for  it  is  in  his  own  delay ;  but  the  defiend- 
ant  cannot  remove  it  without  cause  shewn,  and  the  cause  usually 
assigned  is,  that  the  sheriff  or  his  clerk  is  related  to  one  of  the 
parties,  to  which  the  sheriff  cannot  return  that  the  cause  is  not 
true,  (c)  But  neither  the  plaintiff  nor  defendant  can  remore  a 
cause  out  of  the  lord's  court,  widiout  cause  shewn,  for  they  can- 
not oust  the  lord  of  the  profits  of  his  jurisdiction  widiout  appa- 
rent reason,  {d)  Anciendy  the  cause  alleged  was  examined  be- 
fore granting  the  writ^  but  it  is  now  usual  to  issue  it  as  a  matter 
of  course,  without  such  examination,  (e) 

The  writ  of  pone,  recordari,  or  accedas  ad  curiam  when  de- 
livered to  die  sheriff  or  lord^  instandy  suspends  his  power,  so 
that  if  he  afterwards  proceeds,  he  is  liable  to  an  attachment  (/*), 
and  he  cannot  refiise  obedience  to  the  Writ,  because  his  fees  are 
not  paid,  (g)  The  return  to  the  pone  or  recordari  should  be 
made  and  filed  by  the  party  suing  it  out,  with  the  filacer  of  the 
court  above,  in  two  terms  after  it  is  returnable,  or  upon  the  filar 
cer*s  certificate  the  cursitor  will  issue  bl  procedendo.  (A)  The  reeoT' 
dart  or  accedas  ad  curiam  should  be  returned  under  the  sheriff's 
seal,  and  the  seals  of  four  suitors  of  his  court ;  and  it  is  a  good 
return  for  the  sheriff  to  say,  that  after  the  receipt  of  the  writ,  and 
before  the  return,  no  court  was  held ;  and  also,  that  he  required 
the  lord  to  hold  his  court,  and  he  would  not,  so  that  he  could  not 
execute  the  same,  upon  which  a  distringas  shall  issue  to  distrainr 
the  lord  to  hold  his  court,  (t) 

Where  the  writ  of  removal  is  prosecuted  by  die  plaintiff,  and 


(a)  F.  N.  B.  18  £.    Tidd^i  Pr.  41^ 

(Jb)  Dorriuglon  v.  Edwin,  3  Mod.  56. 
Com.  Dig  Pleader,  (S  K.  7).  WUk. 
RepK  53. 

(c)  F.N.  B.  70  A.B.  Oilb.  Repl. 
137.  tlait.339.  Tidd'6  Pr.  416, 8tb 
edit. 

(d>  fl  lost.  339. 


U)  TSdd's  Pr.  416,  Sth  edit.  Gflb. 
Repl.  141. 

(/)  Tidd't  Pr.  416,  Stli  edit.  Bevu 
V.  Protbeik,  t  Borr.  1151. 

(g)  t  Borr.  IIM. 

(&)  Tidd'8  Pr.  416,  8th  edlU 

(0  F.  N.  B.  la  B.  TIddi  Pr.  Ws 
8th  edit. 


the  defSmdant  does  not  appear  on  or  before  ihe  appearance  day  of  removal  into 
of  the  return,  the  plaintiff  having  filed  the  writ  and  return  with  »ttperior  court. 
the  fihcw,  should  give  a  rule  with  that  officer  for  the  defendant 
to  appear  (a),  which  expires  in  four  days  (6);  and  upon  his  non- 
appearance,  a  pone  per  vadios  is  issued,  upon  which  a  summons 
is  made  out  and  served  upon  the  defendant,  and  if  he  still  neg- 
lects to  appear,  the  plaintiff,  upon  the  return  of  ntAiY,  may  have  a 
distringaiy  and  afterwards,  tf  necessary,  im  alias  and  pbttiee  dis^ 
tringaty  upon  which  issues  may  be  levied  from  time  to  time,  until 
the  defendant  appears,  when  he  must  pay  the  costs  of  the  differ- 
ent writs.  ( e)  If  nuUa  bona  is  returned,  the  plaintiff  may  have 
a  capias  and  process  of  outlawry,  (d)  If  the  defendant  has  re- 
moved the  cause  by  pon^,  or  as  it  seems  by  recordariy  and  the 
plaintiff  appears,  but  the  defendant  makes  default^  a  distringas 
issues,  and  on  nulla  bona  retunied,  a  capias,  ^e)  The  appearance 
of  the  defendant  is  entered  with  the  filacer  in  the  King's  Bench, 
and  with  die  protfaonotary  in  the  Common  Pleas ;  aifter  which 
the  next  step  for  the  plaintiff  is  to  declare.  (/) 

Where  the  writ  of  pone  or  recordari  is  brought  by  the  defend- 
ant, he  should  file  the  writ  and  return  with  the  filacer,  and  enter 
an  appearance,  (g) 

U!  the  party  suing  out  a  recordari^  &c.  does  not  get  it  returned 
and  filed  within  t^oo  terms,  the  other  party  should  apply  to  the 
jSlacer  for  a  certificate  that  the  same  is  not  returned  and  filed ; 
which  will  be  a  sufficient  warrant  for  the  cursitor  to  make  out  a 
writ  o{ procedendo,  for  remanding  the  cause  to  the  inferior  court ; 
or  if  either  party,  having  sued  out  a  recordari,  &c.  neglects  to 
file  it,  the  other  party,  for  the  sake  of  expedition,  may,  without 
waiting  till  the  end  of  the  second  term,  sue  out  another  writ  of 
the  same  nature,  and  get  it  returned  and  filed,  for  removmg  the 

into  the  court  above.  (A) 


Where  the  cause  has  been  removed  by  the  defendant,  and  an        of  tke 
appearance  been  entered  by  him,  he  may  give  a  rule  for  the     dedaratioiL 
plaintiff  to  declare,  with  the  master  in  the  King's  Bench,  or    — — *— 

(•)  Tldd*8  Pr.  41S,  8th  edit.    Wilk.  (d)  /Md.    Oilb.  RcpL  14t. 

R«pl.  SI.  (c)  Oilb.  Repl.  US.    Tidd>  Pr.  418. 

(h)  Thompfoo  ?••  Jordin,  S  Bof.  and  (/}  Tidd'i  Fr.  418,  8th  edit.   Vi^ilk. 

Pnl.  198.  Repl.  55. 

(f)  ndd%  Pr.  418,  8th  edit.    Wilk.  (f ).Tidd's  Pr.  418, 8th  edit. 

Repl.  31.  (A)  A.  419. 
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declaration. 


How  entitled. 


Venue. 


Place. 


filacer  in  the  Common  Plea8(aX  and  if  the  return  to  lihe  recar- 
dart  is  filed  on  or  before  the  appearance  daj,  th^re  is  no  occa- 
sion  to  demand  a  declaration  in  writing  (i),  but  otherwise  a 
written  .demand  is  necessary,  (c)  The  rule  to  declare  may  be 
given  in  the  King's  Bench  within  fourteen  days  (d),  or  in  the 
Common  Pleas  within  four  days  {e\  after  the  end  of  the  tern^ 
and  served  on  any  day  before  the  time  in  the  rule  has  expired; 
and  the  plaintiff  in  the  King's  Bench  must  declare  within  Cmh 
days  after  such  service.  (/)  The  same  mode  of  proceeding  may 
be  adopted  to  compel  the  plaintiff  to  declare^  where  he  n^^eds 
to  do  SO9  after  having  himself  sued  out  and  filed  the  writ  of  re- 
eorda/rii  and  if  he  does  not  declare  within  the  time  limited  by  tlie 
rule,  or  obtain  a  rule  for  time  to  declare,  the  defendant  may  sign 
a  judgment  of  nonpros^  and  may  have  a  writ  otretomo  habemio^ 
or  if  the  distress  was  for  rent,  may  proceed  to  execnte  a  writ  of 
inquiry  on  the  statute  17  Car.  2,  c  7.  (g) 

Though  the  plaintiff  has  already  declared  in  the  comity  courts 
yet  as  nothing  is  removed  but  the  plaint,  he  must  declare  denm^ 
in  the  court  above  (A),  and  though  the  plea  has  been  discontinued 
in  the  county  court,  yet  the  plaint  may  still  be  ronoved,  and  the 
plaintiff  shall  declare  upon  such  plaint  in  the  court  above,  (f)} 

Where  the  cause  has  been  removed  into  a  superior  court,  the 
declaration  may  be  entided  of  the  term  of  the  return  of  the  tv- 
cordari  (i),  or  as  it  seems  of  that  in  which  it  is  deHvered ;  but  if 
it  is  entitied  of  an  intermediate  term,  it  is  irregular,  (l) 

The  venue  may  be  laid  either  in  the  county  where  the  cattle  or 
goods  were  taken,  or  in  a  county  into  which  they  have  been 
driven  after  the  taking  (m),  for  the  wrong  is  continued  in  every 
place  where  the  defendant  has  tiiem  in  his  custody,  (ti) 

The  locus  in  quo,  or  place  in  which  the  defendant  took  the 
cattie,  &c.  or  had  them  in  his  custody,  must  be  stated,  as  weDas 


(a)  Tidd't  Pr.  41 S,  SUi  «dit. 
(6)  Ibid.  James  ▼.  Moody,  1  H.  Bl. 
281. 
(e)  Tidd,  uhi  mp, 

(d)  /d.  419.    Edwards  v.  Dancli,  ]  1 
East,  183. 

(e)  Tiddy  tJn  mp, 

(/)  /6id.  llEast,  18S. 
(g)irM,  M  Mup.    Wilk.  Repl.  38. 
ik)  F.  N.  B.  71,  A.    Tidd's  Pr.  418, 
8tli  edit. 


(t)  F.  N.  B.  71  A.    Tidd'sFr.417. 
{k)  Smith  V.  Moller,  3  T.  R.  «t4b 
Wilk«  R^l.  40. 
(1)  Topping  V.  Fage,  STnal.  77^ 

Wilk.  Repl.  40. 

(m)  Com.  Dig.  Pleader,  (3  K.  ]0>F. 
N.  B.  69  I.  Abercrombiev.Parkhant, 
SB.  and  P.  481. 

(n)  PA'.WUmot,  C.  J.  Walton  r.  K^- 
SOp»  S  WHs.  S55. 
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ibe  parish,  or  vfll,  and  if  it  be  omitted,  the  defendant  may  dernnr, 
butthe  omission  is  cured  by  pleading  over,  or  after  verdict,  (a)  The 
place  and  vill  are  both  traversable,  {b)  If  the  cattle  are  stated  to 
have  been  taken  in  A.  and  B.  it  ahoidd  appear  how  many  were 
taken  in  the  one,  and  how  many  in  the  other,  (c) 

The  cattle  or  goods  must  be  stated  to  be  die  property  of  the 
phuntiff  (d),  and  must  be  described  widi  sufficient  certainty,  and 
therefore  where  the  plaintiff  declared  for  taking  ^'  divers  goods 
and  chattels,*'  and  the  defendant  suffered  judgment  by  default^ 
final  judgment  was  arrested  (e) ;  but  where  the  goods  were  de- 
scribed as  "  fourteen  skimmers  and  ladles,  and  three  pots  and 
covers,**  without  showing  how  many  of  each;  on  motion  after  ver- 
dict to  arrest  the  judgment,  the  description  was  held  sufficient.  (/) 
The  particular  kind  of  cattle  ought  to  be  mentioned  (g),  but  it  is 
not  usual  to  insert  the  value  of  the  cattle  or  goods  taken.  (A) 


Oftbe  ' 

dedaratioBb 


The  defendant  in  replevin  may  either  plead  a  justification,  or  O^  <^e  p^^ 
avow,  or  make  cognbance.  The  distinction  between  a  justification,  " 
and  an  avowry  or  cognisance,  is,  that  the  justification  confesses 
the  taking  of  die  cattle,  &c.  but  avoids  the  illegality  of  such  tak- 
tag,  without  seeking  for  a  return,  the  object  of  the  plea  being 
solely  to  exclude  the  plaintiff  from  damages;  but  the  avowry  or 
cognisance  not  only  justifies  the  taking,  but  claims  a  return  of 
the  cattle,  &c.  (t)  The  rule  is,  that  when  the  defendant  ought 
to  have  the  thing  for  which  he  took  the  distress,  he  must  avow, 
but  that  where,  by  matter  arising  since  the  distress,  he  is  not  en* 
titled  to  have  the  thing  which  he  distrained  for,  and  is  conse- 


(•)  lUsd  V.  Hawke,  Hob.  16.  t 
Brownl.  176,  S.  C.  V^ard  ? .  Lavile, 
Oro.  Elis.  896.  Moore,  678,  S.  C. 
Gon.Big.  Plosder,  (3  K.  10).  1  Samid. 
ai7, BOtM, 6th edit.    BoII.N.P.5S. 

(h)  Wsslsn  V.  Carter,  ]  SmI.  10. 
Read  ▼.  Hawke,  Hob.  16. 

(«)Litt.Eep.d7.  Com.  Dig. Pleader, 
(3  K.  10). 

(d)  Fraaklya  ▼•  Ree? ei,  caset  ietup. 
Bardw.  118.    S  Str.  lOSS,  S.  C. 

(0  Pope  T.  TaimaD,  7  Tenot.  64f . 
1  B.  Moore,  386,  8.  C.  It  ii  more  ne- 
camary  in  replevin  than  In  treepam  or 
trover,  tint  the  goode  iboiiUI  appear. 


P{rOibbe,C.J. 

(/}  Bern  ▼.  Mattaire,  Ca.  Ump. 
Hardw.  119.  t  Sannd.  74,  b.  notes,  5th 
edit. 

(g)  Per  Ellit,  J.  Wbateley  v.  Con. 
qaeit,  Cart.  SIS.  Com.  Dig.  Pleader, 
(3  K.  10). 

(A)  S  Saood.  3S0,  notes,  5th  edit. 
That  is,  in  replevin  in  the  dHmnUf  which 
b  now  the  usual  form  of  action.  If 
brought  in  the  ddmei^  the  value  should 
be  stated,  lor  the  plaintiff  will  be  en- 
titled to  recover  It. 

(0  Oilb.  Repl.  183.  Anon.  T.  Jones, 
S5.    Ajieabory  T.  Hanrej,  3  Lev.  804. 


63S  Jtephrin. 

Of  the  plea,    qumliy  not  entitled  to  jud^fment  for  a  retwrOf  he  must  then  jm^ 
-— -  tify  and  ndt  avow,  (a) 

^^    .  Though  in  general^  as  above  stated,  a  pkameidy  in  jn8ti6ea^ 

defendant  or  a  ^^^  ^^^^  '^^^  entitle  the  defendant  to  a  return,  yet  Ae  plea  ef 
itran^r.  property  in  the  defendant  himself,  or  in  a  stranger,  is  an  excep* 

lion  to  ihis  rule.  Such  a  plea  disaffirms  the.  plaintiff's  right  1^ 
retain  the  property,  and  if  found  for  the  defendant,  entides  hitt 
to.  a  return  without  an  avowry,  even  where  property  in  a  stranger 
is  pleaded,  because  the  defendant  is  entitled  to  the  possession  of 
the  property  against  every  one  but  the  true  owner.  (6) 

But  where  the  justification  affirms  property  in  the  plaintifl^ 
and  merely  excuses  the  defendant  from  damages,  the  latter  can- 
not  have  a  return,  as  if  a  lord  distrains  for  hdmage,  and  die  te- 
nant dies,  and  his  executor  sues  replevin ;  in  this  case  the  defend* 
ant  may  justify  the  taking,  and  excuse  himself  from  damages^  be- 
cause the  distress  was  rightly  taken  ftt  first,,  though  in  conse- 
quence of  the  death  of  his  tenant,  he  can  no  longer  detain  the 
distress  as  a  pledge,  and  cannot  therefore  be  entided  to  a  re- 
turn, (c) 

A«n  ccpit:  ^^^  V^  ^^ ^^^^  cepitf  diat  the  defendant  did  not  take  the  cattle, 
&c.  as  the  plaintiff  has  complained  against  him,  is  usually  catted 
the'  general  issue  in  replevin.  It  only  puts  in  issue  the'  taking  of 
>  the  goods,  and  if  foimd  for  the  defendant,  excuses  him  from  da- 
mages, but  does  not  entitle  him  to  a  return.  If  he  wants  a  re- 
turn he  must  plead  cepii  in  alio  loco^  that  he  took  the  catde  in 
some  other  place  (describing  it),  and  traverse  the  place  laid  in 
the  declaration,  and  in  order  to  have  a  return,  he  must  avow  or 
make  cognisance,  stating  the  jcause  for  which  he  distrained*. (cQ 

Cepit  in  alio  loco,      "Where  the  defendant  neither  took  the  goods  in  .the.  place 

mentioned  in  the  declaration,  nor  had  them. in  such  .place  while 
in  his  custody,  he  may  plead  cepit  in  alio  loco,  and  entide  hin- 
self  to  a  return  by  adding  an  avowry,  or  cognisance,  which  in  tins 

/ 

(c)  Dftctr.  PI.  316.  Bull.  N.  P.  54.  Gilb.  Repl.  1S4. 

(6)  PreAgrore  v.  Satinden,  6  Mod.  (c)  Doct.  Plac.  316.  '  Gilb.  .RqpL 

81.  18alk.5,S.C.  Wildman  ▼.  North,  186. 

2  Lot.  92.    1  Yen t.  249,  S.  C.    Gilb.  (d)  Johnson  v.  Wolljer,  1  Str.  507. 

RcpL  184.    It  waft  formerly  held,  that  Anon.  2  Mod.  199.      1   Sanad.  347, 

these  pleas  might  be  pleaded  in  abate-  notes,  6tb  edit.    Com.  Dig.  Pfeader, 

ment.    Com.  Dig,  Pleader,  (3'E.  it).  (3'K.  11).    qHb.  Repl.  18t. 


Ajpkpmk  6S8 

tBBe  is  not  tratenable.  (a)    But  if  tfae  defendant  liad  the  cirttle    of  the  pl«t. 

in  his  custody,  in  the  pkce  mentionefd  in  the  declaratiofi)  but  took    ^ 

them  in  andther  place^  where  he  was  in  fact  justified  in  taking 
them,  he  must  not  plead  cepit  in  aUo  loco  generally,  which  in 
such  case  would  be  found  against  him  (i),  but  must  plead  spe- 
ciaUy,  that  he  took  the  cattle,  &c.  in  such  a  place,  setting  out  a 
right  to  take  them  there,  and  admitting  that  he  had  them  in  his 
custody  in  the  place  stated  in  the  declaration,  (e)^  The  plea^  of 
eepii  in  alio  loai  is  properly  a  plea  in  bar.  (d) 


The  defendant  in  repleyin  may  plead  the  statute  of  linutations,      statute  of 
SI  Jac.  1,  c.  16,  s.  8,  by  which  replevin  for  taking  cattle  and     limitatioiis. 
goods  shall  be  commenced  and  sued  within  six  years  next  afit^ 
the  cause  of  such  action  or  suit,  and  not  after.    The  defendant 
iihould  say  actio  non  accrevit  infra  sex  annos^  for  where  he  plead- 
ed not  guilty  of  the  taking  within  eix  yeare^  the  plea  was  held 

bad,  as  giving  no  answer  to  the  unjust  detention,  {e) 

# 

The  defendant  in  replevin  is  allowed  by  certain  statutes  to  Jmtificatioiis 
plead  not  guilty,  or  generally  that  the  act  complained  of  was  done  ^^^^^  Mthonty 
binder  the  authority  of  the  statute.  (/)    Where  the  defendant  ""^  ''^^'' 
.  seeks  a  return  of  the  goods,  he  must  avow,  or  make  cognisance. 


The  person  who  avows  or  makes  cogmsance  being  entitled,  if  ^^^^  «wwiy 
he  succeeds,  to  have  a  return  of  the  goods,  b  in  the  nature  of  a  ^  ^^°^^°""^"* 
plaintifi^  and  therefore,  in  general,  the  avovnry  or  cognisance,, 
which  is  in  the  place  of  a.  declaration,  must  shew  a  good  title  in 
omnibus^  and  contain  sufficient  matter  to  ^ntitle  the  party  to  are- 
turn.  (^)  It  must  give  an  answer  to  every  material  part  of  the 
declaration;  thus  where  the  plaintiff  alleges  a  taking  in.  two 
places,  and  the  defendant  avows  as  to  one  only,  it  is  bad  on  de- 
murrer, (h)    An  avowant  is  considered  to  be  within  the  statute 

• 

(•)  Anon.  1  Veotr.  If7.  Foot's  case,  (/)  4S  Elit.  e.  S,  s.  19,  as  to  poors' 

1  Sslk.  S^S.     Bollythorpe  v.  Tomer,  rates ;  S5H.  S,  c.  5,  s.  li,  as  to  sewers' 

Willes,  475.    BolL  N.  P.  54.  rates ;  but  see  ojtff,  p.  62t,  as  to  replevin 

(h)  Walton  t.  Rersop,  t  Wils.  J54.  ^  lying  where  goods  are  taken  under  a 

Mattravers  T.  Fosset,  5  Wils.  t95.  distress  given  by  act  of  parliament. 

(c)  Abercrombie  v.  Parkbnrst,  S  B.  See  also  Anon.  T.  Jones,  S5. 

and  P.  480.    Boll.  N.  P.  54.  (g')  Goodman  v.  Ayling,  i  Brownl. 

(4)  Bol^tborpe  v.  Turner,  Willes,  S13.    Yelv.  14S.    Anon,  t  Mod.  199. 

475.  1  Saond.  347,  b.  notes,  5th  edit 

(e)  Arandal  v.  TrevtU,  1  Sid.  81.    1  (A)  Weeks  v.  Speed,  1  Salk.  94. 
Keb.  S79,8.C.    GUb.Repl.18S. 
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Of  the  ftvowiy  4  Anne»  c*  16^  s.  4v  and  may  plead  serend  pleas.    An  aTowiy 
>»d  cogniiancc.  b^Qg  in  the  nature  of  a  declaration  need  not  be  ai^erKed«(a) 

Where  the  defendant  jiistifiea,  and  seeks  a  return  in  riight  of 
anolber  person,  he  must  make  cognisance,  and  not  aTOw,  the 
plea  running,  that "  as  bailiff  of  A.  B.  he  well  acknowledges"*  die 
taking  (Jk),  but  if  he  says  that  '*  he  weU  avows/  instead  of  '*  wdl 
adoDOwledges,'*  it  is  <MiIy  matter  of  form*  (c)  It  is  sufficient  Sac 
the  defendant  in  his  cognisance  to  say  goierally  **  as  bail^of  A. 
B.**  without  shewing  his  authority ;  and  a  subsequent  agreanent 
of  A.  B*  to  the  distress  is  equivalent  to  a  previous  command,  (d) 
The  fi^t  of  the  defendant  being  bailiff  is  in  all  cases  tnmss- 
able (e);  but  one  jointenant  or  coparcener  has  an  anthonty  in 
law,  withoutany  express  command,  to  distrain  as  bailiff  of  his  co- 
tenant.  (/) 

Tenants  in  conuaon  must  avow  for  dieir  sqparate  portaom^ 
and  cannot  join  in  an  avowry  for  rent,  because  it  is  a  demand  in 
the  realty (f);  but  in  an  avowry  for  damage  feasant^  whidionly 
concerns  the  personalty,  tenants  in  common  must  j(»n.  (A)  Par- 
ceners (t)  and  jomtenants(i)  must  join  in  avowry ;  and  if  one 
jointenant  or  parcener  distrains  alone,  and  the  replevin  is  brought 
against  him  only,  he  must  avow  in  his  own  right,  and  make  eog^ 
nisance  as  bailiff  to  his  cotenant,  for  the  entire  reni^  and  not  for 
a  moiety  only  in  his  own  right  (i) 

An  avowry  for  rent  wnear  jure  uxaris  may  be  by  husband  and 
wife,  or  Iby  the  husband  alone,  (m) 
For  rant  airear.     As  it  is  necessary,  in  an  avowry,  to  state  a  good  title  im  omtd- 
buif  it  was  formerly  requisite,  in  an  avowry  for  rent,  to  shew 


Who  may  join. 


(•)  Co.  liU.  SOS,  a.  1  Stmid.  $4ir9 
e.  DotM,  6Ui  tdit. 

(5)  Qtlb.  RepL  S06. 

(c)  Weadon  ▼•  Bugs*  Cro.  Jac.  S7S. 

Id)  Br.  Ab.  TniT.  S.  1  Sannd.  347, 
c  notes,  5th  edit. 

(«)  TrevHUan  ▼.  Pioe,  11  Mod.  ll:e. 
See  the  cases  coUected  1  Saimd.  947, 
d.  notes,  5th  edit.  The  declarations 
of  a  peison,  under  whom  the  defendant 
makes  cognisance,  are  not  evidence  for 
the  plamtiff.  Hart  v.  Horn,  %  Campb. 
N.P.C9t. 

(/)  I<eigh  T.  Shepherd,  t  B.  and  B. 
455.    5  B.  Moore,  t97. 

(f )  Litt.  s.  314,  317,    Harrison  ^. 


Bambj,  5  T.R.  t49.  Gilb.Ripl.Sll. 

(A)  Anon.  Sir  W.  Jonea,  iSS.  Cri- 
Uj  ▼.  Spearman,  S  H.  m.  385. 

(t)  Stedman  ▼.  Bates,  l  Ld.  Riijm* 
54.    1  Salfc.  390,  S.  C. 

(k)  Pollen  ▼•  Pahner,  Garth.  3SS. 
Oilb.  Repl.  S09. 

(/)  Page  ▼.  Stedman,  Garth.  954.  l 
Salk.  990.  Pollen  ▼.  Pahner,  Gsifh. 
dS9.  GUb.  Repl.  f09.  Lejgh  ▼•  Shep- 
herd, t  B.  and  B.  455.  5  B.  Moore^ 
S97,  S.  G. 

(m  )  Wise  ▼.  BeUent,  Gro.  Jae.  44t. 
Osborne  ▼•  WaOeeden,  t  Mod.  S73. 
Orafenor  ▼.  Woodhome,  S  hrngjU.  73. 
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lliat  ihe  defencUmt,  or  the  person  from  whom  he  clainied,  was  Of  theawwiy 
seiaedt  the  quantity  of  estate  of  which  he  was  seised,  and  that  *»!  eognisuice. 
he  made  a  lease  to  the  phintiff  for  life  or  years,  <»  at  will,  and  r  ,  ^  t  arww. 
afterwards,  if  the  defendant  was  assignee  of  the  reversion,  to 
shew  the  grant  or  descent  of  the  reversion  to  him.  (a)  So  where 
a  termor,  who  had  made  an  under-lease,  avowed  for  the  rent,  it 
was  necessary  for  him  to  state  a  seisin  in  fee,  and  to  shew  the 
creation  of  the  term,  and  the  conveyance  of  it  to  himself,  (i)  To 
obviate  the  difficulties  imposed  upon  avowants  by  this  strictness 
of  pleading,  it  is  enacted  by  statute  1 1  Geo.  S,  c  19,  s.  9St  (c),  that 
it  shall  be  lawful  for  all  defendants  in  replevin,  to  avow  or  make 
cognisance  generally,  that  the  plaintiff  in  replevin,  or  other  te* 
nant  of  the  lands  and  tenements  whereon  such  distress  was  made» 
enjoyed  the  same  under  a  grant  or  demise  at  such  a  certam 
rent,  during  the  time  wherein  the  rent  distrained  for  incurred, 
which  rent  was  then  and  still  remains  due,  or  that  the  place 
where  the  dbtress  was  taken,  was  parcel  of  such  certain  toie- 
ments  held  of  such  honor,  lordship,  or  manor,  for  which  teD» 
ments  the  rent,  relief,  heriot,  or  other  service  distrained  for,  was 
at  the  time  of  such  distress  and  still  remains  due,  without  fur&er 
setting  out  the  grant,  tenure,  demise,  or  title  of  such  landlord  or 
lessor,  owner  or  owners  of  such  manor ;  and  if  the  plaintiff  shall 
become  nonsuit,  discontinue  or  have  judgment  against  him,  the 
defendant  shall  recover  double  costs.  Notwithstanding  this  sta- 
tute, it  may  still  sometimes  be  proper  to  insert  an  avowry  at 
common  law,  as  where  the  parties  agree  to  distrain,  in  order  to 
try  the  title  to  an  estate  in  an  action  of  replevin ;  in  which  case 
it  may  perhaps  be  advisable  for  the  avowant  to  set  forth  his  title 
specially,  in  order  to  give  the  plaintiff  an  opportunity  of  travers-  , 

ing  some  particular  part  of  it.  (d) 

Avowries  and  cognisances  for  distresses  damage  feasant^  are 
not  within  this  statute  {e\  nor  avowries  for  rent  charges.  (/ ) 

The  defendant  need  not  state,  in  his  avowry,  the  exact  amount 

(•)  Thompi.  Eot.  S64.  t  Samid.  t84,  ceaiary.    8m  Co.  Litt.  968,  b.     Con. 

4.  ooUf,  5th  edit.  Dig.  Pleader,  (3  K.  15).    Gilb.  Repl. 

(5)  SciUj  V.  Dally,  %  8aUE.56t.    1  188. 
Ld.  Bays.  8S1, 8.  C.  S  8wiiid.  M  mp.        <d)  S  8aiiBd.  SS4,  d.  notei,  5tli  edit. 

(c)  By  a  former  etatote,  91 H.  8,  c.        (e)  S  Saoad.  984,  d.  notef,  5tli  edit. 
19^  a.  9,  tbo  lord  was  eaabled  to  avow,        (/)  Balpit  ▼•  Clarke,  1  B.  and  P. 


withoat  naadag  any  certam  penKrn  or     N,  R.  56. 
tcaaat,  vluchi  at  coaunte  law,  waa  ae» 


636  Heplevin. 

Of  the  avowry  of  rent  duCi  but  may  tecoyer  less  than  he  h^  stated  (d);  though 

and  cas^oiaanoe.  the  tenns.of  the  tenancVy  as  to  the  reservation  of  the  rent,  &e. 

-  .     being  matters  of  description,  must  be  accurately  stated.  (6)    It 

'is  not  necessary  to  aver  in  the  avowry,  that  the  rent  is  still  due 

and  unpaid,  (c) 

.Where  part  of  the  rent  has  been  satisfied,  the  defendant  may 
either  avow  for  the  entire  rent  {d),  or  for  the  part  which  remains 
due,  but  in  the  latter  case  the  avowry  must  shew  that  the  resi^iie 
has  been  satisfied,  (e) 

There  are  several  cases  in  which  a  distress  is  given  by  parti- 
cular statutes,  where  it  did  not  exist  at  common  law,  and  in  the^e 
cases  it  b  in  general  necessary  to  avow  specially,  so  as  to  faring 
the  defendant  within  those  statutes. 

Thus  where  cattle  fraudulently  or  clandestinely  conveyed  away, 
to  prevent  the  landlord  firom  distraining,  have  been  followed  anl 
distrained  tmder  statute  11  Geo.  S,  c.  19,  s.  1,  S,  and  the  tenant 
brings  replevin,  the  defendant  must  avow  speciaUy  under  the 
statute.  (/) 

So  where  the  landlord  distrains  within  six  months  after  the 
expiration  of  the  tenancy,  by  virtue  of  the  statute  8  Anne,  c*  14, 
s.  6,  7,  and  the  tenant  replevies,  the  landlord  must,  in  bis  avowry^ 
shew  specially  that,  he  took  the  distress  by  virtue  of  the  sta- 
tute, (y) 

But  it  is  not  necessary,  in.  ai|  avowry,  under  the  statute  SS  Hen. 
8,  c.  37,  which  enables  the  executors  of  tenants  in  fee  simple, 
fee  tail,  and  for  Ufe,  of  rent,  services,  &c.  to  distoiin  for  the  ar- 
rears, to  state  for  what  term. the  tenant  held  the  premises,  or  the 
title  of  the  landlord.  (A) 
For  damage         An  avowry  or  cognisance  for  a  distress  damage  feasant,  not 
fetBant.       being  within  the  statute  1 1  Geo.  S,  c.  19,  the  defendant  must  set 
,forth  his  title  in  such  avowry  or  cognisance.    It  is  however  suf- 
ficient for  him,'provided  he  is  the  owner  of  the  fireehold,  to  state 

(a)  Forty  ▼.  Imber,    6  East,  4S4.         (e)  Holt  ▼.  Samback,  Cro.  Car.  t05. 

Harrison  v.  Barnby,  5  T.  R.  248.    See  Hant  v.  Braioet,  4  Mod.  40f •  1  Saswi. 

'Harrell  v.  Wink.  2  B.  Moore,  417,  8  <S01,a.  nptea,  5tb  edit. 
'  IVunt  570,  S.  C.  (/)  t  Sanod.  S84,  a.  notes,  5th  ejiC 

(h)  Cossey  v.  Diggons,  2  B.  and -A.         (g)  S  Saand.  S84,  c.  notes,  5tti  edit. 
549.    Brown  ▼.  Jiayce,  4  Tannt.  StO.  (A)  Meriton  ▼.  GUbee,  8  TmDit.-]59. 

(c)  Qarke  v.  Davies,  7Tnnnt.  7t.  tB.  Moore,  48,  S.C.  ICartin  ▼.  Bnr- 
'  2  Maish,  986,  S.  C.    Gilb.  RepK  S06.  >  ton,  1  B.  &  B.  279, 5*B.  Moore,  SOS.  & 

(d)  Cobb  ▼.  Bryants  Bos. -and  Pnlt  C.linghamr.Warren^4B.Moore^2. 
S48.  Staniford  T.'Siacliir,  2  Bing^  19S. 
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For  damage 
feasant. 


generaDy,  that  the  locus  in  qmo  was  his  soil  and  freehold,  or  if  of  the  avowry 
he  makes  cognisance,  that  it  was  the  soil  and  freehold  of  A.  B.  and  cognisance. 
without  shewing  the  tide  more  particularly  (a) ;  a  form  of  plead- 
ing, which,  although  now  firmly  established,  appeiirs  to  be 'at 
variance  with  the  rule,  that  if  a  party  claims  only  a  particular 
estate,  the  commencement  of  such  estate  ought  to  be  shewn,  (b) 
If  the  defendant  merely  states  that  he  was  seised,  it  is  bad  on 
special  demurrer  for  ^uncertainly,  (c)  So  where  the  defendant 
pleaded  by  way  of  justification,  not  seeking  a  return,  that  he  was 
possessed  of  a.  messuage  with  the  appurtenances,  and,  being  so 
possessed,  was  lawfuUy  entitled  to  common  of  pasture  in  the 
loetts  in  quo,  aind  distrained  as  a  commoner  the  catde  damage^ 
feasant,  and  concluded  with  praying  judgment  si  aetioj  ^c,  the' 
court  of  Common  Pleas  were  of  opinion,  that  the  plea  could  not 
be  supported.  (^0  If  the  avowant  is  tenant  for  years,  he  must 
set  fordi  a  seisin  in  fee,  and  shew  the  creation  of  the  term  and 
its  conveyance  to  himself,  {e)  If  the  defendant  avows  in  right  of 
his  wife,  he  must  state  his  title  accordingly.  (/) 


The  defimdant  inay  make  avowry  under  the  authority  of  cer-  By  force  of  a 
tain  statutes,  (g)  Thus  by  statute  8S  Hen.  8,  c.  5,  he  may  avow'  warrant,  &c. 
generally,  that  he  took  the  goods  by  the  authority  of  the  com- 
missioners of  sewers  for  an  assessment,  (h)  aSo  by  virtue  of  a 
warrant  to  distrain  for  the  poor's  rate,  pursuant  to  statute  43  Eliz. 
c.  2,  s.  19.  (  j  )  Thitf  general  form  of  pleading  is  expressly  ^veii 
by  tile  statutes. 

So  the  defendant  may  avow  for  an  aimercement,  as  for  not   p^^  ^  ^^^j., 
appearing  at  a  leet  (i),  and  the  defendant  ought  to  aver,  that  the  cement  or  cus- 
plaintiff  committed  the  ofience  for  which  he  was  amerced,  which,  tomary  demand. 
in  a  justification  in  trespass,  he  is  not  compelled  to  do,  for  in  re- 
plevin he  is  an  actor.  (J) 


(«)  Com.  Di^.  Pleader,  (3  K.  tl). 
1  SMiiid.  34r,  d.  notes,  5th  edit.  Oilb. 
Repl.  SOI. 

(ft)  Scilly  V.  i>ally,  1  Ld.Reym.S3S. 

(«)  /M.  Samiden  ▼.  Haiaej,  Ourtli. 
9.    r Lstw,  ItSl,  S.  C. 

(tf)  HawkiM  ▼.  £eklei,.S  Bee.  aad 
Pnl.  S59.  t  Sannd.  t84^  e.  notei,  5th 
edit* 

(«)  1  Samd.  34€,  e.  votes/  5th  edit* 
Oilb.  Repl.  too. 


(/)  Bonner  v.  Walker,  Cro.  EUx.  5t4. 

(g)  Ante,  p.  633. 

(A)  Co.  lift.  t83,  a.  Coon.  Dig. 
Pleader,  (3  ILf  6). 

(i)  Ante,  p.  6tf .  Com.  Dig.  %bi  $up. 

(k)  Loke  and  Eve's  case,  3  Leeu. 
J4.    Com.  Dig.  Pleader,  (3  K.  <7). 

(I)  Matthews  f.  Carey,!  Salk.  107. 
Cirtb.  74, 8.  C.  Stephens  ▼.  Haoghtoo, 
i  8U.  847. 
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Of  the  plea  in       So  abo  the  defendant  may  avow  for  a  customary  demand, 
i>v«         for  a  fine  due  by  custom  upon  an  alienation,  (a) 


To  aTOwry  for 
reolaircar. 


"Sen  ttnuit. 


mthakuitinti' 


Hieyit  in  arrcar. 


To  an  avowry  for  rent  the  plaintiff  may  plead  in  bar  non  dimUU, 
that  the  avowant  did  not  demiae,  as  he  has  stated  in  his  avowry,  (ft) 

So  he  may  plead  sim  tenmt  modo  etformd.  tJpon  issue  jraied 
on  this  plea,  the  avowant  must  prove  the  terms  of  the  tenancy, 
as  stated  (e)  in  his  avowry,  though  he  need  not  shew  that  the 
exact  amount  of  rent  claimed  is  due.  (d)  Where,  upon  a  plea 
of  iMMi  iemtU  to  an  wrowry  for  rent  arrear,  the  defendant  gives 
evidence  of  payment  of  rent,  which  Im  primA  facie  'ptaof  of  the 
demise,  the  plaintiff,  not  having  come  in  under  the  defendant  may 
shew  that  such  rent  was  paid  under  a  mistake,  (e)  So  under  Ae 
plea  of  now  iemiii,  the  plaintiff  may  shew  that  the  defendant's 
title  had  expired  at  the  time  of  the  supposed  rent  becoming 
due*  (/)  Sa  if  it  appears  that  the  plaint^  occupied  the  land 
under  an  agreement  for  a  lease,  and  not  under  a  lease,  the  avowry 
will  be  disproved,  (g) 

The  plea  of  mf  habuU  in  tenemeniiM  is  a  bad  plea  to  an  avowry 
for  rent  arrear  (A),  nor  can  any  matter  be  pleaded,  which  amoimts 
in  effect  to  this  plea  (i),  or  be  given  in  evidence  under  mtm  <£- 
miiii  or  mm  tetmii,  even  though  the  title  of  the  landlord  is  founded 
in  fraud  (i);  for  a  tenant  is  never  permitted  to  question  the  title 
of  his  landlord  to  demise.  (/) 

The  plea  of  riens  in  arrear  admits  the  demise  as  stated  (m}, 
and  only  puts  in  issue  the  satisfaction  of  the  rent ;  but  the  plain- 
tiff  must  shew  the  whole  rent  satbfied,  for  the  defendant  wiH  be 
entitled  to  a  verdict,  although  it  appear  that  less  rent  is  in  arrear 
than  he  has  alleged.  (»)     If  a  demand,  in  respect  of  interest  on 


(«)  Holland  ?.  Lanraster,  t  Vent.lSf . 
Com.  Dig.  Pleader,  (3  K.  t8).  Clean 
▼•  Stevens,  ti  B.  Moore,  464. 

{h)  Con.  Dig.  Pleader,  (3  K.  SO). 

(c)  Aui€,  p.SS6. 

i<0  F<»rty  ▼.  Imber,  tf  fia»t,  434. 
Awiif  p.  686. 

(e)  Rogen  ▼.  Pitcher,  6  Taunt.  fOf . 
AnUf  p.  584. 

(/)  See  an/fyp.  584. 

(f )  Began  ▼.  Johnson,  S  Tannt  14S. 
Dunk  V.  Unotary  5  B.  and  A.  Sft,  As  to 


agreements  for  lanm,  aan  anSi^p.5fa 

(h)  Syllivan  ▼.  Stradlniic»  <  ^*^i>** 
S08.  As  to  ail  Mnfl  in  delyt,  see  oCe, 
p^474. 

(0  Alcborne  v.Gomme,  f  Bingh.  54. 

(k)  Parry  v.  Hoose,  Holt's  N.  P.  C. 
489. 

(I)  Ami€,  f.  583. 

(«>  Hill  ▼.  Wright,  f  Etp.  N.  P.  C. 
449. 

(a)  Co1»b  ▼.  Bryan,  3  B.  and  P.  348. 
■ea  Mile,  p«  eSS. 


Mcphvin» 
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a  mortgage^aflfecting  the  premisei^  is  paid  with  the  buidkird's  as- 
sent, the  tenant,  though  he  cannot  plead  a  set  off  (a),  may  avail 
himself  of  the  payment  under  the  plea  of  riens  m  arrear.  (4)  The 
plaintiff  may  plead  in  bar  riens  in  arrear  as  to  part,  and  a  tender 
as  to  the  r&ndue  (e) 

The  plaintiff  may  plead  in  bar,  that  he  has  paid  the  ground 
tent  to  the  superior  landlord,  under  threat  of  distress,  to  the 
amount  of  the  rent  in  arrear(cO;  so  he  may  plead  payment  of 
the  amount  of  rent,  under  threatof  distress^  to  the  grantee  of  a 
vent  charge,  {e) 

To  an  avowry  for  rent  the  plaintiff  may  plead  in  bar,  an  evic- 
tion or  expulsion  fix>m  the  demised  premises,  which  occasions  a 
suspension  of  the  rent  (/)  The  plea  must  shew  an  absolute 
eriction  or  expulsion,  and  not  a  mere  trespass*  (g) 

A  tender  of  the  rent  at  the  day  makes  the  distress  unlaw* 
ful  (A),  and  may,  therefore,  be  pleaded  in  bar  to  an  avowry  for 
such  rent,  but  the  money  need  not  be  brought  into  court  on  such 
plea  of  tender.  (J) 

In  case  of  a  distress  of  growing  crops  under  the  statute  11 
Geo*  2,  c.  19v  it  is  enacted  by  sec*  9  of  that  statute,  that  if  after 
any  such  dbtress,  the  tenant  shall  pay  to  the  landlord,  or  to  the 
steward  appointed  to  receive  the  rent,  the  whole  rent,  which  shall 
be  then  in  arrear,  togeAer  with  the  costs  of  making  the  distress, 
the  wne  ahall  cease,  and  ihe  com,  &c.  so  distrained  be  delivered 
up  to  the  tenant 

The  plaintiff  cannot  reply  de  itgurid  ivA  proprid  absque  tali 
causd  to  an  avowry  for  ren^  but  must  traverse  some  particular 
obligation  in  the  avowry.  (Jk)  Where  an  indenture  is  specially 
stated  in  the  avowry^  he  may  plead  non  est  factum.  ( /)  The 
plea  in  bar,  that  the  defendant  abused  the  distress,  and  there- 


of the  plei  in 
bar. 

To  ftvowiy  for 
rent  arrear. 

Pajrtnent  to 
ground  hndlordf 


Eviction. 


Tender. 


De  injurki, 

Non  est  factum. 
Abuse  of  dis- 
tress. 


(•)BtfiiM,450.  Siptfordv.Flslchsr, 
4  T.  B.  SIS. 

(k)  Dyer  v.  Bowtoy,  t  Blngli.  98. 

(«)  Con.  Dig.  Pletdar,  (S  K.  SO). 

(il)  Ssptford  f .  Fletdier,  4  T.  B.  5t  1  ^ 

(0  Taylor  V.  Anira,  4  TmmU  M4. 
Silanh.  tfO,  8.C. 

(/)  Aide^  p.  457. 

(r)  IW.  sod  ace  Taylor  ▼•  Bsniirai  6 
Taont.  Sff . 

(A)  See 


({)  Hoiae  ▼.  LewiQ,  l  Ld.  Baym. 
444.  See  f  B.  and  B.  236.  BoU.  N. 
P.  60. 

{k)  Jones  T.Kitclieo^  1  Boa.  aod  PnK 
76.  S  Saood.  t84»  d,  notes,  5th  edit. ; 
botsoch  plea,  to  conasance  for  damage 
feasant,  is  good  af\er  verdict.  Mahady 
▼•  Oalbgber,  1  Irish  T.B.  161.  Com. 
Dig.  Pleader,  (P.  f  4). 

(/)  Adsms  T.  Dnncalf,  5  B.  Moore, 
475. 
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640  Reptevtiu 

Of  the  plea  in'  fbie  became  a  trespasser  ab  iniiio  (a\  is  takeii  away  in  cases  of 

bar.         distresses  for  rent  by  the  statute  1 1  Greo.  2,  c.  19,  s.  19.  (6) 
Toavowr  for       ''^®  plaintiff  may  plead  in  bar  to  the  aTOwry  a  prior  distress 
rent  anew,    by  the  defendant  for  the  same  rent,  but  it  is  necessary  in  auch 
plea  to  shew  that  the  distress  produced  a  satisfiiction  of  the 
rent,  (e) 
statute  of         By  statute  3£  BL  8,  c.  S,  s.  3,  no  person  shall  make  any  avowry 
limitations,     ^f  cognisance  for  any  renl^  suit,  or  service,  and  allege  any  seisin 
of  any  rent,  &c.  in  the  same  avowry  or  cognisance  in  the  posses- 
sion of  his  ancestor,  or  in  his  own  possession,  or  in  the  posses-^ 
rion  of  any  other,  whose  estate  he  shall  pretend  or  claim  to  have, 
abeve  fifty  years  next  before  making  avowry  or  cognisance. 

This  statute  does  ilot  ihake  it  necessary  to  allege  seisin  in  an 
avowry,  in  cases  in  which  it  was  not  necessary  to  allege  sdsin  be> 
fore  the  passing  of  the  statute,  as  in  case  of  a  reservation,,  or 
grant  of  a  rent,  {d} 


ToaTowry  for       Where  the  defendant  has  set  out  his  tide  specialty  in 
damage  feasant,  avowry  for  taking  cattle  damage  feasant,    the  plaintiff  may 
'"^'^       traverse  the  seisin  in  fee,  or  the  demise,  &c.  as  stated,  or,  if  the 
defendant  has  avowed  for  damage  feasant ''  in  his  soil  and  jfree- 
hold,"  the*plaintiff  may  plead  in  bar,  that  it  is  his  own  soil  and 
freehold,  (e)    So  the  plaintiff  may  plead,  that  before  the  time 
when,  &c.  the  defendant  demised  to  him  the  iocus  m  quo  for 
years. 
Defectof  fences.      The  plaintiff  may  likewise  plead  in  bar,  that  the  cattle  escaped 
into  the  locus  in  quo,  through  defect  of  fences  (/),  which  the  de- 
fendant was  bound  to  repair,  (g)    To  this  plea  the  defendant 
may  state,  by  way  of  replication,,  that  the  plaintiff  had  notice  of 
the  cattle  being  upon  ihe  hcui  in  quo,  and  suffered  them  to  coir- 
tinue  there  after  such  notice,  (k) 

(«)  %  Lntw.  14S3.  31.     V  BroWDl.  170w    Doct.  PI.  SiO. 

(P)  So  by  the  new  highway  net ,  5  G .         (f )  Cora.  Pig.  Plender,  (5  K.  fs). 
4,  c«  1 26,  i.  1 44,  uo  irregnlarity  in  the         (/  )  See  ]Am#,  in  **  Trespnsff,^  and  tiUe 

party  distraioing  nnder  that  or  any  other  <*  Fences,*'  in  index* 
tampike  act  shall  make  him  a  trespasser  ,      (g)  See  Dovaston  ?.  Payne,  S  IL^BU 

mbimiiio.  A«7. 

(c)  Lingham  v.  Warreo,  2  B^  and  B.        (AX  Edwards  ▼.  Kalinder, «  Leon.  dS. 

y$.    4B.  Moore.  409,  S.  C.  %  Saond.  jf85,  notes,  5th  edit. 

{d)  Foster*S  case,  8  Rep/65,  a.  Moor, 


Replevin.  641 

So  in  bar  to  an  avowry  for  damage  feasant  the  plaintiff  may        Of  the 
prescribe  for  a  right  of  way  (a),  and  the  defendant  may  either     P^«* »"  ^*'' 


traverse  the  prescription,  or  plead  extra  viam.  (b)  To  avowry  for 

So  the  plaintiff  may  plead  in  bar  a  right  of  common  (c)  over  damage  feasant. 

the  locus  in  quo.  

The  plaintiff  may  reply  an  abuse  of  the  distress  to  an  avowry  xiight  of  way. 
for  damage  feasant^  for  such  abuse*renders  the  defendant  a  tres-      Common. 
passer  ab  initio,  the  statute  11  Geo.  2,  c.  19,  s.  19,  applying  only    Abuse  of  dis- 
to  distresses  for  rent,  (d)  ^^^' 

Tender  of  amends  before  the  distress  makes  the  taking  wrong-  Tender  of 
fid,  and  may  be  pleaded  in  bar  to  an  avowry  for  damage  fea-  amends, 
sant.  (e)  Tender  upon  the  land  before  the  distress  makes  the 
distress  tortious ;  tender  after  the  distress  and  before  the  im- 
pounding makes  the  detainer,  and  not  the  taking  wrongful ;  but 
tender  after  the  impounding  makes  neither  the  one  nor  the 
other  wrongftil,  for  it  then  comes  too  late,  the  cau^se  being  put, 
it  is  said,  to  the  trial  of  the  law,  to  be  there  determined.  But, 
after  the  law  has  determined  it,  and  the  avowant  has  a  return  ir- 
replevisable, if  the  plaintiff  makes  a  sufficient  tender  of  i^mends, 
he  may  have  an  action  of  detinue  fot  the  subsequent  detainer,  or 
he  may,  upon  satisfaction  in  court,  have  a  writ  for  the  delivery 
of  his  goods.  (/) 

Where  the  defendant  avows  the  taking  of  the  goods  as  a  dis-  To  avowry  un- 
tress  for  poor's  rates  under  the  statute  43  Eliz.  c.  £,  s,  19,  the  derth€8tat.43 

"  VHir^  c  2  for 

plaintiff  may  plead  in  bar  de  injuriA  sud  proprtA  absque  tali       ,  '  ' 
causA  (g) ;  and  so  where  the  defendant  avows  under  the  statute  of 
sewers  (A),  the  statutes  expressly  giving  this  general  plea  in  bar. 

So  where  the  defendant  ^avowed  as  bailiff  of  the  lord  of  a   To  avowry  for 

castomaiy  de^ 

(a)  Gdn.  Dig.  Pleader,  (3  K.  tb).  Repl.  66 ;  bat  see  Neville  r.  Seagrave,         ^^^* 

See  oMle,  p.  S65 ;  and  posty  io  '*  Tres-  Cro.   Eliz.]  35$,  and*  quare  whether 

pass,"  and  title  **  Way^  in  the  index.  trover  or  detinue  will  not  lie  npon  ten- 

(i)  Com.  Dig.  MaupJ  der  after  impounding.    But  an  action 

(e)  Com.  Dig.  Pleader,  (3  K.  S4X  See  on  the  case  will  not  lie.    Anscomb  w, 

iMe,  P-  966 ;  and  poaC  in  <<  Trespass  ;**  Shore,  1  Campb.  N.  P.  C.  f 85.    Sheriff 

and  title  **  Common,"  in  the  index.  v.  James,  1  Bingh.  341. 

(4)  Fox  V.  Smith,  Irish  T.  Rep.  34.  (g)  Herbert  ▼.  Walters,  1  Ld.  Raym. 

(«)  Com.  Dig.  Pleader,  (3  K.  23).  59.    1  Salk.  205,  S.  C.   Dewell  v.  Mar^ 

(/)  Note  by  the  reporter,  6  Caipen-  shall,  3  Wils.  44S.    Com.  Dig.  Pleader, 

ten*  case.    •  Rep.  147,  a.    See  also  (F.  18). 

PilUngtOD's  case,  5  Rep.  76,  a.    Cro.  (k)  Stat.  S3  H.  8,  c.  5.    Co.  Litt. 

Elii.  813,  S.  C.  t  Inst.  107, 341.  Oilb.  f83y  a. 

2t 
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Ofthepleftin    manor  for  the  penalty  of  a  bye*law  made  within  the  manor,  de 
^^'         injurid  suA  proprid  absque  taU  eamsd  was  held  to  be  a  good 
plea  in  bar.  (a) 


Of  the  issue  and  The  issue  in  replevin  is  made  up  as  in  other  cases,  with  this 
verdict  difference,  that  both  parties*being  actors,  either  the  plaintiff  or 
■*"■—""■**  defendant  may  make  up  the  issue  or  paper-book.  The  defen- 
dant, therefore,  may  proceed  to  trial  without  a  proviso  (6),  and 
consequently  cannot  have  judgment  against  the  pliuntiff,  as  in 
case  of  a  nonsuit,  under  the  statute  14  G.  2,  c.  17.  (c)  The  issue 
may  be  entered  of  record  by  either  party,  and  as  both  are  actors, 
there  is  no  rule  to  enter  the  issue,  nor  as  it  seems,  can  there  be 
judgment  for  not  entering  the  issue.  The  record  and  jury  pro- 
cess, and  other  proceedings  before  trial,  are  the  same  as  in  other 
actions,  (d) 

On  a  verdict  for  the  plaintiff  \n  replevin,  the  jury  are  to  give 
damages  for  the  unlawful  taking  and  detaining  of  the  goods, 
and,  unless  the  goods  have  been  previously  delivered  by  the 
sheriff^  (which  is  now  invariably  the  case)  and  the  action  has 
been  brought  in  the  detinei,  damages  to  the  am<Aint  of  the 
value  of  the  goods,  (e)  On  the  home  circuit,  and  in  London 
and  Middlesex,  it  is  usual  to  give  four  |;uineas  as  damages  for 
the  detention,  being  the  supposed  amount  of  the  replevin 
bond.  (/) 

The  verdict  should  regularly  apply  to  all  the  issues,  but  where 
to  an  avowry  for  rent  the  plaintiff  pleaded,  1st.  Nan  temtU,  and 
t  2dly,  Riens  in  arrear^  and  the  first  plea  was  found  for  him,  the 
court  held,  that  the  second  plea  theireby  became  immaterial,  and 
that  the  proper  course'  was  to  diseharge  the  jury  from  finding 
any  verdict  upon  it,  but  that,  if  any  verdict  was  found,  it  should 
be  for  the  plaintiff,  (g) 

Upon  verdict  for  the  avowant,  on  an  avowry  for  rent,  the  juxy 
must,  under  the  statute  17  Car.  S,  c.  7,  s.  2,  inquire  concerning 
the  arrears,  and  the  value  of  the  goods  or  cattle  distnuned,  if 
the  avowant  intends  to  take  the  benefit  cf  that  statute,  for  onder 


of  the  Tcrdict 


(a)  WelU  ▼.  Cottcrell,  3  Ltv.  48. 
Levini,  J.  ifiM.    Com.  Dig.  Pleadei^ 

(F.  iS). 

(i)  S  Saimd.  SS6,  e.  notei,  5th  edit. 
Wilk.  Kepi.  79. 
(c)  Shortridge  v.  Uienw,  5  T.  R,  400. 


TIdd'to  Pr.  SfS,  Sth  edit. 

(d)  Wilk.  Rq>l.  80. 

(4)  Oilb.  Repl.  m^  Wilk.  RepL  85. 

.(/)  Wilk.  R«pl.  BSk 

(g)  Comj  V.  Diffoai,  S  B.  aad  A. 
646. 


Uuit  statute  the  avowant  ii  to  have  judgmait  fcnr  such  arrears^  or  of  tkeumeuid 
ao  much  as  the  goods  or  catde  distrained  amountto.  He  should       veidict. 
therefore  be  prepared  with  proofs  not  only  of  the  amount  of  the    " 
rent,  but  also  of  the  value  of  the  distress,  (a)  The  neglect  of  the 
jvBTf  in  this  case  cannot  be  supplied  by  writ  of  inquiry.  (6) 

So  in  cases  within  the  statutes  7  H.  8,  c.  4^  and  21  H.  8,  c.  19^ 
the  jury  ought  to  find  the  damages,  but  the  omission  in  this  case . 
may  be  remedied  by  a  writ  of  inquiry,  (c) 


The  plaintiff  in  replevin  being  entitled  at  common  law  to  re-    Of  the  cMta. 
cover  damages,  may  have  his  costs  by  the  statute  of  Gloucester,       T    T^*^ 

6  Ed.  1,  c.  1,  s»  2,  which  gives  costs  in  all  cases  in  which  the        

plaintiff  was  entitled  to  damages.  A  defendant  in  replevin,  re- 
siding out  of  the  jurisdiction  of  the  court,  may  be  compelled  to 
give  security  for  costs.  (J) 

By  the  statutes  7  H.  8,  c.  4,  and  21  H.  8,  c.  19,  s.  3,  the  de-  For  the  defend- 
fendant  in  replevin  or  second  deliverance,  making  avowry,  cog-         ^t* 
nisance,  or  justification,  for  rents,  customs,  or  services,  or  for  da-  gtatatca  7  H.  8 
mage  feasant,  if  the  avowry^  cognisance,  or  justification,  be    aDd2iH.8. 
found  for  him,  or  the  plaintiff  be  nonsuit,  or  otherwise  barred,  is 
entitled  to  costs  as  well  as  damages.    These  statutes  extend  to 
t^  avowry  by  an  executor  (^),  and  it  is  said,  that  it  has  been  the 
practice  to  give  damages  and  costs  under  them  to  avowants,  in 
avowries  for  amercements  in  leets,  and  for  heriots,  and  in  other 
cases  not  mentioned  in  the  statutes  (/),  but  this  practice  appears 
to  be  incorrect,  and  b  at  variance  with  other  authorities.  (^) 
Where  the  defendant  has  judgment  on  a  plea  in  abatement,  he  is 
not  entitled  to  his  costs  under  these  statutes.  (A) 

The  statute  4  Jac.  1,  c.  3,  which  enacts,  that  if  any  person   sut4Jtc.i. 
shall  commence  any  action  in  any  court,  wherein  the.  plaintiff  or 

demandant  might  have  costs,  in  case  judgment  should  be  given  for 

• 

(a)  See  p$$i,  p.  648.  (jg)  Porter  r.  Gray,  Cro.  Elis.  300. 

(*)  /6tf.  Samuel  ▼.  Hoder,  Cro.  Jac.  620.    t 

(c)  8eepotf,  p.  S47.  Rol.  Rep.  74,  S.C.    And  see  Maok- 

(4)  Selby  ▼•  CnitcUey,  1  B.and  B.  worths.  Sbipward,  Cro.  Jac.  S8;  but 

505.  iee  Tidd's  Pr.  1013,  8tb  edit.    Com. 

(e)  FteneU  ▼.  Keig^tley,  t  Rol.  Rep.  Dig.  Gotti,  (.A.  4). 

4S7.  W  SmiUi  v.  Walgrave,  Com.  Rep. 

(/)  Haselop  v.  Chaplin,  Cio.  Elis.  ISS.    ft  Ld.  Raym.  788,  S.  C. 

SS9.    OwtD,  13  8.C. 

2t  2 
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Of  the  costs,    him,  and  the  plaintiff  after  appearance  be  nonsuited,  or  a  verdict 
For  the  defend.  P*^®  against  him,  the  defendant  shaQ'have  his  costs,  is  not^  con* 
^^         fined  to  suits  commenced  in  the  superior  courts ;  and,  ^rhere  a 
— —        defendant  removed  tUe  proceedings  by  reeordari,  from  the  county 
court  iiito  the  King's  Bench,  and  signed  judgment  of  non  pros,' 
on  the  plaintiff's  not  appearing,  he  was  held  to  be  entitled  to  his 
costs  under  this  statute,  (a) 
Stat.  17  Car.  2.      Where  the  defendant  proceeds  under  the  statute  17  Car.  2, 
c.  7,  s.  3,  and  has  judgment  for  the  arrearages  of  rent,  or  the  va- 
lue of  the  goods  distrained,  he  is  by  the  words  of  the  statute  en- 
titled to  full  costs. 
Stet.  u  G.2,       By  statute  11  Geo.  2,  c.  19,  s.  22,  if  the  plaintiff  in  an  action 
^  ^^*         of  replevin  founded  upon  a  distress  for  rent,  quit  rents,  relief^ 
heriot,  or  other  service,  shall  become  nonsuit,  discontinue  his  ac- 
tion, or  have  judgment  against  him,  the  defendant  shall  recover 
double  costs  of  suit.   .This  statute  does  not  extend  to  a  distress 
for  a  rent-charge  (ft),  or  to  a  seisure  for  a  hmoi-custom  (c),  nor  to 
a  dbtress  for  a  rent-charge  under  a  canal  act  {d) ;  but,  where  the 
defendants  avowed  generally  under  the  statute  11  G^o.  2,  c  19, 
for  rent  due  on  a  demise,  under  which  the  plaintiff  held  as  their 
tenant,  and  at  the  same  time  pleaded  many  other  avowries,  in-va- 
rious rights,  from  which  circumstance  it  was  suggested  that  they 
did  not  distrain  as  landlords,  but  merely  with  a  view  to  try  the 
title,  the  court  of  Common  Pleas  held  that  they  were  entitled  to 
double  costs  under  this  statute,  (e)    There  are  only  three  cases, 
in  which  this  statute  gives  double  costs,  viz.  where  the  plaintiff 
is  nonsuit,  discontinues  his  suit,  or  has  judgment  against  him,  and 
therefore,  where  the  cause,  being  at  issue,  the  parties  agreed  by 
bond  to  submit  to  arbitration,  the  costs  to  abide  the  event,  and 
the  arbitrator  awiarded  in  favour  of  the  defendant,  it  was  held 
that  he  was  not  entitled  to  double  costs.  (/) 

Where  there  are     Where  there  are  several  avowries  or  pleas  in  bar  in  replevin, 
several  avow-     ^JiA,  somc  of  the  bsues  joined  thereon  are  found  for  die  plaintiff, 

ries  or  pleas  in 

^^'  (a)  Davies  v.  James,  1 T.  R.  373.  The  avowant  on  a  diatrcia  for  poor's 

(6)  Lindoo  ▼.  Colliof,  Wiilet,  429.  rates  u  only  entiUed  to^single  costs  o»- 

(c)  Lloyd  V.  Wintoo,   t  Wils.   28.  der  the  stat.  43  Elo.  e.  t,  s.  19.    B«t- 
Barnes,  148,  S.  C.  terton  ▼.  Fnrber,  iB.aiidB.  5t7.'  4 

(d)  Leominster  Caoal  Company  ▼.  B.  Moore,  296;  S.  C. 

tf  orris,  7  T.  R.  AOO.    1  Bos.  and  Pol.        (/)  Gorney  v.  Bnllcr,  1  B.  and  A. 
213,  S.  P.'  670. 

(e;  Johnson  v.  Lawson,  t  Bing.  34L 
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and  some  for  the  defendant,  the  party  for  whom  the  issues  ar^   of  th^  costs. 
foundf  which  entitle  him  to  judgment  on  the  whole  record,  shall  ' 

have  the  general  costs  of  the  cause  (a),  but  the  other  party  shall 
be  allowed  to  deduct  therefrom  the  costs  of  the  issues  found 
for  him,  unless  the  judge  who  tried  the  cause  certify  that  the 
party  entitled  to  judgment  had  a  probable  cause  to  make  the 
avowries,  or  plead  die  pleas,  upon  which  such  issues  were 
joined,  (b)  The  costs  of  such  issues  include  not  only  the  costs 
of  the  pleadings,  but  also  such  parts  of  die  briefis,  and  expenses 
of  wihiesses,  as  relate  to  the  trial  of  those  issues,  (c)  If  the  judge 
certify  (which  he  need  not  do  in  court  at  the  trial  of  the  cause)  (d) 
the  costs  of  the  issues  found  for  the  other  party  shall  not  be  de* 
ducted,  {e) 

If  an  avowant  in  replevin,  after  trial  and  verdict  for  the  plaintifl^ 
obtains  judgment  nan  obstante  veredicto^  in  consequence  of  the 
pUtintiflTs  pleas  in  bar  being  bad,  he  is  not  entitled  to  any  costs 
upon  the  pleadings  subsequent  to  the  pleas  in  bar,  for  he  should 
have  demurred  to  them.  (/) 


If  the  defendant  confesses  the  action,  final  judgment  is  entered    Of  the  jadg- 
up  for  the  damages  confessed.    If  he  suffers  judgment  by  de-        °^^ 
fault,  the  plaintiff  must  issue  a  writ  of  inquiry,  under  which  da-  For  the  plaintiff. 
mages  will  be  assessed  for  the  taking  and  detention  of  the  goods,  On  confeuion, 
and  where  the  goods  have  not  been  previously  delivered  by  the  defimlt,  demur- 
sheriff  to  the  plainti£^  and  the  action  has  been  brought  in  the  ^^'  ^'  ^^'^^ 
detinet,  for  the  value  of  the  goods  (g),  and  so  where  judgment  is 
ghfen  for  the  plaintiff  on  demurrer.  (A)    Where  the  plaintiff  has 
a  verdict,  the  jury  find  the  damages  he  has  sustained  by  reason 
of  the  unjust  taking  and  detaining,  and  judgment  is  entered  for 
such  damages,  (t) 

At  common  law,  when  judgment  was  given  for  the  avowant  or  Forthedefend- 
person  making  cognisance,  on  demurrer,  the  form  was  to  award  antondcmurrer, 

(m)  TMd'i  Pr.  rif ,  8th  edit.  (e)  Dodd  ▼.  Joddrell,  f  T.  R.  «57. 

(*)  AW.  ]>odd  ▼.  JoddreU,  t  T.  R.        (/)  Da  Costa  r.  Clarke,  t  B.  and  P. 

tSS.  S76. 

(e)  Md.  Brooke  v.  Willet,  t  H.  Bl.         (g)  Com.  Dig.  Pleader,  (3  K.  29). 

4S5:    Volhini  V.  aimpaon,  t  Boa.  and  Wilk.  Repl.  45. 
PoL  368.    Cook  ▼•  (JreoD,  5-Taiiiit.         (Jk)t  Towns.  JodKin.  t09. 
594.    Othir  v.  Calf  art,  1  Bing.  S75.  (i)  Beonet  ▼.  Holbecit,  t  Sannd.  Si  5. 

(d)  Barnes,  141.  Qom .  Dig.  Pleader,  (3  K.  S9> 
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Of  die       A  letum  (a)  of  the  cattle  or  goods  diatnuned,  to  the  aTOwant.  (£) 

judgment.     No  damages  or  costs  were  recoverable  by  the  avowant  at  comr 

mon  law,  but  by  statute  7  Hen.  8,  c.  4,  s.  S,  it  is  enacted  that 

tntondcmuner.  ^^^'7  avowant  and  other  person^  that  makes  avowry  or  cogniaanoe, 
or  justifies  as  bailiff  in  any  replevin  or  second  deliverance  for  any 
rent,  custom,  or  service,  if  his  avowry,  cognisance,  or  justifica- 
tion, be  found  for  him,  or  the  plaintiff  be  otherwise  barred^  ^haH 
recover  his  damages  and  costs  which  he  has  sustained,  as  tbe 
plaintiff  should  have  done,  if  he  had  recovered.  And  by  atatnte 
SI  Hen.  8,  c.  19,  s.  3,  it  is  enacted  that  every  avowant  and 
other  person  that  makes  any  avowry,  justification,  or  cogniaano^ 
as  bailiff  or  servant  in  any  replevin,  or  second  deliveranc«  £at 
rents,  customs,  services,  or  for  damage  feasant,  or  other  ren^ 
upon  any  distress,  taken  in  any  lands  or  tenements,  if  the  same 
avowi^,  cognisance,  or  Justification  be  found  for  him,  or  the 
plaintiff  in  the  same  be  nonsuit,  or  otherwise  barred,  shall  le* 
cover  his  damages  and  costs  agunst  the  said  plaintiff  as  he  should 
have  done  if  he  had  recovered  therein  against  the  said  de- 
fendant, (c) 

Under  these  statutes  the  atvowant  may  sue  out  a  writ  of  re 
tomo  habendo,  and  a  writ  of  inquiry  either  in  the  same  or  in  «»• 
parate  writs  (d),  and,  upon  the  return  thereof  by  the  dierifl^ 
final  judgment  may  be  entered  up  for  the  defendant  to  teoover^ 
as  well  the  damages  and  costs  assessed  by  the  jury,  as  like  costs 
adjudged  by  the  court,  and  the  defendant  may  enforce  'die  pqp^ 
ment  of  them  by  a  capias  ad  satisfaciendum,  or ^fieri  facias.{e) 
A  writ  of  second  deliverance  does  not  operate  as  a  supersedeas 
to  the  writ  of  inquiry  under  the  statutes  of  Hen.  8,  though  it  is 
a  supersedeas  of  the  writ  pro  retomo  habendo.  (f) 
Under  stat.        By  Statute  17  Car.  S,  c.  7,  s.  S,  it  is  enacted,  that  if  judgment 

17  Car.  2,  c.  7.  jjjj  ^ny  of  the  king's  coiuts  at  Westminster,  (and  by  19  Car.  %  a 
6,  the  courts  of  great  sessions  in  Wales,  and  of  the  counties  Pa- 
latine,) be  given  upon  demurrer  for  the  avowant,  or  him  that 
makes  cognisance /or  any  rent,  the  court  shall,  at  the  prayer  of 


(a)  The  judgment  on  demurrer  it  for  (c)  A»  to  the  OMSt  tt 

a  retnm  of  the  cattle  vrej^ecisuUe,    2  itatutea  esttmd,w»tmk,  p.  S4S. 

Inst.  540.    1  Sannd.  195,  c.  notes,  5tli  (d)  Tbet.  Br.  SSO.    liU.  fat.  600. 1, 

edit.    Bnt  tlie  judgment  is  good  at  9,4, 

eommon  law,  though  it  be  not  adjndged  (e)  Thet.  Bu9€,  SSI.  1  Senni.  t9iar 

urepltmoble,    Oamon  t«  Jones,  4  T.  K.  notes,  5th  edit. 

509.  (/)  Anen.  Litdi,  Tt.     VOm.  40S. 


(6)  Ibid.  Pratt  ▼.  Rntlidge,  1 5alfc.  95. 
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the  defendanti  award  a  writ  to  inquire  of  the  value  of  such  dis-       of  the 
tressi  and|  upon  the  return  thereof  judgment  shall  be  given  for     judgment. 
the  avowant,  or  him  that  makes  cognisance  as  aforesaid,  for  the        .  ^  • 

arrears  alleged  to  be  behind,  in  such  avowry  or  cognisance,  if  ^^  ^^  demur- 
the  goods  or  cattle  so  distrained  shall  amount  to  that  value ;  and  rtr. 
in  case  they  shall  not  amount  to  that  value,  then  for  so  much  as 
the  said  goods  or  cattle  so  distrained  shall  amount  unto,  toge* 
ther  with  his  fuU  costs  of  suit,  and  he  ahall  have  execution  there- 
upon hy  fieri  fadaSf  or  elegit^  or  otherwise,  as  the  law  shall  re- 
quire. 

It  does  not  appear  to  be  necessary  that  the  jury  should  inquire 
under  this  section  of  the  statute  of  the  sum  in  arrears  which  is 
admitted  by  the  demurrer,  but  only  of  the  value  of  the  distress,  (a) 
It  seems  that  the  avowant  may  either  take  the  judgment  given 
by  statute  17  Car.  2,  c.  7,  without  the  common  law  judgment  for 
a  return  (ft),  or  may  enter  a  judgment  for  a  return,  in  addition  to 
the  judgment  given  by  the  statute  (c))  for  the  statute  has  not  al-  ' 
tered  the  judgment  at  common  law ;  but  the  plaintiff  in  such  case 
ia  to  keep  his  cattle,  notwithstanding  the  award  of  the  writ  de  re- 
tcrno  habendo  (d),  the  usual  course,  however,  is  to  take  judg- 
ment under  the  statute  only,  {e) 

Fifteen  days  notice  of  the  execution  of  the  writ  of  inquiry  must 
be  given.  (/) 

The  judgment  for  the  defendant  after  verdict,  at  common  law,  For  the  defend- 
is  that  he  have  a  return  of  the  cattle,  &c.  irreplevisable  (g),  and  ant  after  verdict, 
if  the  distress  has  been  either  for  rent,  customs,  services,  or  da- 
mage feasant,  for  damages,  pursuant  to  the  statutes  7  H.  8,  c. 
4f,  8.  3,  and  21  H.  8,  c.  19,  s.  8.  (h)  If  the  jury  omit  to  find 
damages  under  these  statutes,  the  omission  may  be  supplied  by 
a  writ  of  inquiry  (t),  and  so  if  they  omit  to  find  the  treble  da- 
mages, where  the  defendant  has  avowed  under  the  statute  4S 
Eliz.  c.  2,  s.  19,  for  poors  rate,  (i) 


(•)  Moonion  ▼•  Redihaw,  1  Sauid. 
195.    t  Sannd.  S8^,  Dotes,  dtli  adit. 

(6)  IHd. 

(c)  Baker  ▼•  lAde,  Carth.  S53. 

(4)  Cooper  V.  Sherbrooke,  i  Wilt. 
117. 

(e)  Tidd*8  Pr.  Formi,  691, 5th  edit. 
(/)  Burton  v.  Hickey,  6  Taant.  57. 

1  Manh.  444,  S.  C. 

(f )  Cob.  Dig.  Pleader,  (5  K.  50). 


t  last.  340*  1  Saand.  195,  c.  netef, 
5tl)edit. 

(4)  t  TowQi.  Jadgm.  ft06, 

(t)  Valentine  v,  Fawcett,  ca#e<  temp* 
Hardw.  14P.  1  Sannd.  195,  c  noten, 
5th  edit. 

(k)  Dewett  y.  I^anball,  9  Willi.  442. 
9W.Bl9n,S.C  Valentine  V.  Faw- 
cett, cases  temp.  Hardw.  138^  t  Sir. 
lOSl,  iS.  C.    1  Saund.  M  mf. 
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Of  the        '  Where  the  distress  is  for  rent,  it  is  enacted  by  the  statute  17 

judgment.      Car.  2,  c.  7,  s.  2,  that  in  case  the  plaintifF  shall  be  nanguU,  after 

cognisance  or  avowry  made  and  issue  joined^  or  if  a  verdict  shaU 


^.StertSct  ^  Si^^  *«^^*  *®  v^inm  then  the  jurors,  who  were  impa- 
.  nelled  or  returned,  to  inquire  of  such  issue,  shall,  at  the  prayer 
c7  8.2*  '  of  the  defendant,  inquire  concerning  the  sum  of  the  arrears,  and 
the  value  of  the  goods  or  cattle  distrained ;  and  thereupon  the 
avowant,  or  he  that  makes  cognisance,  shall  have  judgment  for 
such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle  dis- 
trained amount  unto,  together  with  his  full  costs,  and  shall  have 
execution  for  the  same  hj  fieri  fadcu  or  elegit,  or  otherwise  as 
the  law  shall  require. 

As  the  statute  directs,  that  the  jurors  who  are  impandled  or 
returned  to  inquire  of  the  issue,  shall  inquire  concerning  the  sum 
in  arrear  and  the  value  of  the  distress,  the  omission  of  this  find- 
ing cannot  be  supplied  by  a  writ  of  inquiry  {a) ;  but  the  defendant 
may  waive  the  benefit  of  the  statute*  17  Car.  %  c.  7,  and  take 
the  common  law  judgment  pro  retomo  habendo{b),  and  even 
where  he  has  entered  an  erroneous  judgment  under  the  statute 
of  Charles  2,  the  court,  on  error  brought,  will  allow  him  to  amend, 
and  enter  the  common  law  judgment  (c),  for  it  is  not  compulsoi7 
upon  him  to  avail  himself  of  the  statute  of  Charles  2,  (d) 

For  the  defend-  I'he  judgment  for  the  defendant  at  common  law,  when  the 
ant  on  nonsuit  plaintiff  has  been  nonsuit  either  before  or  after  verdict,  is  that 
of  the  plaintiff  he  have  a  return  of  the  cattle,  &c. ;  but  such  return  is  not  irre- 
at  common  pJevisable,  as  in  the  case  of  judgment  on  demurrer  or  verdict  (6), 
to  remedy  which  mischief  the  statute  of  Westminster  2  gives  the 
writ  of  second  deliverance.  {/)  *  Where  the  plaintiff  is  nonsuit 
before  avowry  or  cognisance,  it  is  necessary  for  the  defendant  to 
make  a  cognbance  or  avowry  pro  retomo  habendo,  to  entitle  him- 
self to  damages  within  the  statutes  of  7  Hen.  8,  and  2\  Hen.  8, 
but  such  suggestion  of  an  avowry  is  not  traversable  {g) 

(a)  Sheape  ▼.  Culpepper,  1  Le?.  255.  (0  Br.  Ab.  rHom  de  ooers,  S3»  Gilb. 

1  Sid.  S80,  S.  C.    Herbert  v.  Walters,  Repl.  246.    1  Sannd.  195,  d.  notes,  5th 

1  Lord  Rayin.  59.    1  Salk.  205,  S.  C.  edit.    ViD.  Ab.  Replev.  (BI). 

1  Saund,  195;  b.  notes,  5th  edit.  (/)  See  poUf  p.  653. 

(6)  Ibid.  (g)  Anon.  1  Salk.  94.   1  Saand.  195, 

(0  Rees  ▼.  Morgan,  3  T.  R.  349.  e.  noten,  5th  edit.    Where  the  pbintiff 

{d)  Hefford  v.  Alger,  1  Taunt.  218.  Is  noosoit  at  the  trial,  the  joiy  may 
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«    In  case  of  a  diatres»^  reta,  it  is  enacted  by  statute  17  Carl       Of  the 
2,  c  7>  a.  ^  that  whensoever  any  plaintiff  in  replevin  shall  be  non-     J«*8™ent- 
suit  before  issue  joined,  in  any  suit  of  replevin  by  plaint  or  writ  jor  the  defeDd- 
lawfully  returned,  removed,  or  depending,  that  the  defendant  ant  <m  nonsuit" 
making  a  suggestion  in  nature  of  an  avowry  or  cognisance  for  beforeiatuejom- 
such  rent,  to  ascertidn  to  the  court  the  cause  of  distress,  the    ^*  ^^^  *^- 
court  on  his  prayer  shall  award  a  writ  to  the  sheriff  of  the  county,  ^^  ^'  ^*  ^'^'  ■•^* 
where  the  distress  was  taken,  to  inquire  by  the  oaths  of  twelve 
good  and  lawful  men  of  his  baiHwick,  touching  the  sum  in  arrear 
at  the  time  of  such  distress  taken,  and  the  value  of  the  goods  or 
cattle  distrained,  and  thereupon  notice  of  fifteen  days  shall  be 
given  to  the  plaintiff,  or  his  attorney  in  court,  of  the  sitting  of 
such  inquiry:  and  thereupon  the  sheriff  shall  inquire  of  the  truth 
of  the  matters  contained  in  such  writ,  by  the  oaths  of  twelve 
good  and  lawful  men  of  his  county,  and  upon  the  return  of  such 
inquisition,  the  defendant  shall  have  judgment  to  recover  against 
the  plaintiff  the  -anearages  of  such  rent,  in  case  the  goods  or 
cattle  ^distrained  shall  aittount  unto  that  value,  and  in  case  they 
shall  oiot  amount  to  that  value,  then  so  much  as  the  value  of  the 
said  goods  and  cattle  so  distrained,  shall  amount  unto,  together 
with  iiill  costs  of  suit,  and  shall  have  execution  thereupon  hy  fieri 
faeias  or  elegit^  or  otherwise  as  the  law  shall  require,  (a) 

•  The  writ  of  inquiry  under  this  statute,  should  be  as  well  of 
the  amount  of  the  rent  in  arrear^  as  of  the  value  of  the  distress, 
for  the  amount  of  the  rent  is  not  admitted  as  in  case  of  a  de- 
murrer. (6)  If  the  plaintiff  is  nonprossed  for  want  of  a  plea  in 
bar,  afler  the  defendant  has  avowed,  it  does  not  appear  to  be 
necessary  to  make  the  suggestion  mentioned  in  the  statute,  the 
cause  of  the  distress  bekig  ascertained  by  the  avowry,  (c) 

Where  the  defendant  takes  judgment  for  the  arrears  under 
thb  clause  of  the  statute,  he  may  also  enter  a  judgment  for  a  re- 
turn <cl)»  and  it  appears  to  be  in  the  election  of  the  defendant, 


the. damages  for  the  avowant,  noderthiattatate.  lill.Eat.^l.  Wilk. 

imder  the  itatntes  of  H.  8.  Cbrdner  ▼•  Repl«  191. 

Hobbt,  5  Mod.  76.  Harcourt  ▼.  Weeks,        (6)  t  Saand.  t86,  notes,  5th  edit. 

5  Mod.  77.  Valentine  v.  Fawoett,  Ca.  Antt^  p.  647. 
temf,  Hardw.  140.   Herbert  ▼.  Walters,        («)  s  Saand.  nMsap. 
1  Lord  Raym.  59.    Or  he  may  have  a        (<^  Tomer  ▼.  Tumor,  S  B.  and  B. 

writ  of  ioqairy.  iW.  107.    WUk.  Repl.  18t.    AvU,  p.  647. 
(a)  See  form  of  a  writ  of  loqniry 
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Of  the       whether  he  will  take  out  his  conunon  law  execution  for  a  leturn, 
judgntBt.     or  that  given  by  the  statute  for  the  arrears  of  rent,  (a) 
For  the  defend-     ^  ^^  ^^  second  deliveranoe  is  not  a  mperteJ^eai  to  the  writ 
•at  on  nonsuit    ^  iDquiry  under  this  statute*  (6) 

after  ifliue  join« 

ed,  upon  rtatute      The  claus&of  the  statute  17  Car.  9,  c  7,  s.^^  which  relates  to 
i7C.2»c.  7,t.2.  judgment  for  the  defendant,  on  the  womuU  of. the  plainUfl^  i^fitr 
issue  jahedf  has  already  been  stated,  (c) 


Of  the  execn-       The  plaintifl^  having  recovered  judgment  for  damages  and 
tion.        costSi  may  have  execution  by  writ  of  capias  ad  saiisfaciendmm, 
""""""■""  Jieri  facias,  or  elegit. 

For  the  defendant  the  executions  are,  1.  For  a  retimijof  the 
cattle,  &C.  S.  For  the  damages  and  costs  given  by  the  statutes  7 
H.  8,  c.  4v  and  SI  H.  8,  c.  19,  and  thirdly,  for  the  arrearages  of 
rent  and  costs  under  the  statute  17  Car.  2,  c  7. 
Retomohabendo,  1.  The  czecution  for  a  defendant  who  has  judgment  after 
having  avowed  or  made  cognisance,  is  at  common  law,  a  writ  de 
retomo  habendo,  which  is  issued  by  the  fflacer  in  the  King^s 
Bench,  and  by  the  prothonotaries  in  the  Common  Pleas,  {d)  This 
writ  recites  the  proceedings  and  judgment  in  replevin,  and  com- 
mands the  sheriff  to  cause  the  cattle  or  goods  to  be  returned  to 
the  defendant,  to  hold  to  him  irreplevisable  after  judgment  on- 
demurrer  or  verdict  {e) ;  or  upon  nonsuit  before  or  after  issue  join- 
ed (/),  that  he  do  not  deliver  them  on  the  complaint  of  the 
plaintiff,  without  the  king's  writ  (of  second  deUverance)  which 
shall  make  express  mention  of  the  judgment. 

If  the  cattle  or  goods  are  eloigned  or  removed  by  the  plaintiff, 
so  that  the  sheriff  cannot  deliver  tl|em  to  the  defendant^  then 
upon  the  sheriff's  return  of  elongate^  the  defendant  may  have  a 
cajpias  in  mthemam  (g\  comnuM^ding  the  sheriff  to  take  in  wi- 
thernam the  cattle,  goods,  and  chattels  of  the  plaintiff,  to  the  va- 
lue of  tike  cattle,  goods,  and  chattels  before  taken,  to  be  deSfCsed 
to  the  defendant,  to  hold  to  him  tiO  the  sheriff  can  cause  to  be 

(o)  Tomer  ▼.  Tumor,  st  E.  and  B.  (iQ  Wilk.  B^  109L 

111.  (f)  AsUf  p.  64e,  iK>jle(«),  64r. 

(6)  Cooper  v.  Sberbrooke,  %  WJ]^.  (/>  Jirte,  p.  646. 

116.  (g)  %  Leon.  174. 

(0  iliUe,  p.  648. 
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returned  the  cattle,  goodsi  and  chatteb,  before  taken,  and  to  put       Of  the 
by  gages  and  safe  pledges  tibe  plaintiff  to  answer  as  well  for  his     »«catioii. 
contempt,  as  to  the  defendant  for  the  damages  and  injury  to  him  *" 

done.  If  the  plaintiff  had  no  cattle,  &c.  and  the  shexiff  returned 
mMi /,  it  was  formerly  the  practice  to  issue  a  scire  fadas  against 
the  pledges  under  the  statute  of  Westminster  9  (a),  to  shew  cause 
why  their  catde,  to  the  yalue  of  the  cattle  eloigned,  should  not  be 
delivered  to  the  defendant,  (b)  If  no  cause  was  shewn,  a  writ 
issued  to  take  their  cattle,  but  if  the  sheriff  returned  mhil  to  the 
latter  writ,  a*  scire  fwnas  was  awarded  against  the  sheriff  him- 
self, (c)  In  modem  practice  upon  the  return  of  eUmgata  to  the 
writ  of  retomo  habendo,  it  is  usual  to  bring  an  action  on  the 
case  against  the  sheriff  for  not  taking  pledges,  or.  for  taking  in- 
sufficient pledges,  without  any  previous  scire  facias  a|fainst  the 
pledges,  {d) 

2.  Where  the  defendant  has  judgment  for  damages  under  the  ^  ,    ^itixtei 
statutes  7  H.  8,  c.  4,  and  21  H«8,  c  19,  he  is  entitled  to  recover  7H.8,a]id2i 
his  damages  and  costs,  as  the  plaintiff  would  have  done  if  he  h.8. 
had  recovered,  and  he  may  consequently  have  a  capias  ad  satis- 
faciendum^  fieri  fadas^  or  elegit. 

S.  Where  the  defendant  has  judgment  for  the  arrearages  and   Under  statate 
costs,  under  the  staluto  17  Car.  2,  c.  7,  he  will  be  entitled  to      ncar.s. 
execution  hj  fieri  facias  or  elegit  or,  according  to  the  words  of 
the  statute,  *^  otherwise  as  the  law  shall  require."    Whether  un- 
der  the  latter  words  the  defendant  is  entitled  to  have  execution 
by  ctgnas  ad  satitfaciendum  has  not  been  determined. 


The  statute  27  Elia.  c.  8,  which  gives  a  writ  of  error  from  the 
f  s  Bench  to  the  Exchequer  Chamber,  does  not  extend  to  the 
action  of  replevin,  it  not  being  an  action  first  commenced  in  the 
King's  Bench  within  the  words  of  the  act.  (e) 

Under  the  statute  3  Hen.  7,  c.  10,  which  gives  costs  and  da^ 
mages  to  the  defendant  in  error,  for  his  delay  and  wrongful  vex* 
ation,  the  plaintiff  in  replevin  below  is  entitied,  on  affirmance  of  a 
judgment  recovered  by  him  below,  to  his  damages  and  costs  (/), 

(c)  Anii,  p.  6S5.  Ab.  399.    BulL  K.  9. 60.    Sss  put. 

(h)  Dorrington  ▼.  Edwin,  3  Mod.  5d.  («)  Fanieirs  case,  4  R«l.  R«p.  434. 

(0  1  SaoDd.  195,  a.  notes,  Stfa  edit.  (/)  Oddi«g  v,  Diaa,  10  Eait,«. 
(€)  Ibid.  Root  V.  Fatttnon,  16  Tin. 


Of  the  writ  of 
error. 


652 


Replevin* 


error. 


Of  tbe  writ  of  but  an  avowant,  who  has  recovered  a  judgment;  which  has  been 
affirmed^  is  not  within  the  statute,  (a) 

Interest  is  not  allowed  on  an  affirmance  of  a  judgment  on  a  re- 
plevin bond*  (b) 

Where  judgment  has  been  given  in  an  inferior  court,  not  of  re- 
cord, a  writ  of  false  judgment  lies.  If  brought  upon  a  judgment 
in  the  sheriflF's  court  it  is  in  the  nature  of  a  recarchtri,  if  in  ano- 
ther inferior  court,  not  of  record,  it  is  in  the  nature  of  an  itecedas 
adcvriafn.{c) 


Staying  pro- 
ceedings. 


or  the  writ  of 
recaption. 


The  court  will  stay  proceedings  in  replevin  on  a  distress  for 
rent  arrear,  on  the  application  of  the  plaintiff  upon  payment  of 
the  rent,  and  of  all  costs  up  to  the  time  of  the  application,  in- 
cluding the  costs  of  the  application  (d),  but  not  upon  payment  of 
costs  up  to  the  time  of  tender,  where  such  tender  was  made  after 
the  distress,  and  before  the  goods  were  replevied,  (e) 

Where  the  defendant  in  replevin,  having  made  cognisance  as 
constable  of  a  township  for  certiun  palfrey  rent,  moved  to  stay 
the  proceedings  on  pajnnent  of  costs  by  him,  the  court  thought 
that  both  parties  being  actors  in  replevin,  the  plaintiff  had  a 
right  to  his  judgment,  and  refused  a  rule  (/);  but  in  a  subsequent 
case,  where  the  defendant  made  cognisance  as  bailiff  of  the  com- 
missioners appointed  by  an  inclosure  act  (50  G.  S,  c  39),  and 
after  several  pleas  in  bar  pleaded,  obtained  a  rule  to  stay  pro- 
ceedings upon  payment  of  the  costs  of  the  action,  and  distr^  to 
be  taxed  by  the  master,  and  upon  delivering  up  the  replevin 
bond  to  be  cancelled,  the  court,  after  observing  that  the  plaintiff 
had  got  his  goods  again,  and  did  not  make  any  claim  in  respect 
of  special  damage  for  the  detention,  made  the  rule  absolute  on 
the  terms  prayed,  together  with  the  costs  of  replevying,  (g) 


If  pending  the  replevin,  the  defendant  again  distrams  for  the 
same  cause  for  which  the  former  distress  was  taken,  the  plaintiff 
in  replevin  may  have  a  writ  of  recaption,  in  which  he  shall 


(a)  Cone  v.  Bowles,  4  Mod.  7.  Gold- 
iag  ▼.  DIat,  IQ  East,  f . 
.(6)  Aaon.  4  Taniit  30. 

(t)  Tidd'ii  Pr.  1S46,  Stli  edit.    Wilk. 
Repl.  129. 

(4)  Vernon  ▼.  Wynne,  t  H.  Bl.  t4. 


(«)  Hopkins  ▼.  Shrole,  1  B.  and  P. 
58S. 

(/)  Hodgldnseu  ▼•  Snibaon,  3  B.  sad 
P.  60S. 

(f )  Banks  ▼.  Brand,  3 M.  andS.  5S5. 
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Gorer  damages  for  the  second  distress  takeoi  and  in  wldch  /the  of  the  writ  of 
party  who  took  such  distress  shall  be  fined  for  the  wrong,  (a)  ^No     recaption. 
pledges  de  retomo  habendo  are  found  upon  a  writ  of,  recap*  ' 

tioh.  (A) 

A  writ  of  recaption  lies  where  the  party  distrains  other  cattle 
of  the  plaintifl^  than  those  first  distrained^  if  it  is  for  the  same 
cause  {c\  and  it  lies  where  the  second  dbtress  is  made  by  bailifi^, 
by  the  command  of  the  original  distrainor;  but  if  made  by  the 
bailiff  without  such  command,  trespass  or  replevin  must  be. 
brought*  (</)  If  A.  distrains  beasts  damage  feasant,  and,  pending 
that  suit,  the  same,  or  other  cattle  of  the  same  owner,  trespass  on 
the  soil  of  A«  he  may  distrain  again,  pending  the  first  suit,  be- 
cause each  distress  is  for  a  several  and  distinct  trespass,  or.iiyury,- 
and  no  writ  of  recaption  lies  (e\  and  so  no  recaption  lies  for  a 
distress  taken  for  rent  accruing  due  pending  the  suit«</)^  So  also 
if  the  lord  distrains  the  beasts  of  his  tenant  for  rent,,  and  after- 
wards distrains  the  beasts  of  J.  S*,  a  stranger,  being  0n  the  land,, 
ibr  the  same  rent,  no  writ  of  recaption  lies ;  not  for  thc^  tenant, 
because  the  second  distress  is  not  of  his  beasts,  nor  for  J;  S.  be- 
cause the  beasts  of  J.  S.  were  not  taken  under  the  first  dis- 
tress, {g) 

'  The  party  who  is'  distrainecf  may  have  recaption  before 
avowry  made  in  the  replevin,  and  may  aver  that  the  defendant  ia 
recaption  distrained  for  the  same  cause.  (A)  The  defendant  in 
recaption  cannot  avow  as  in  replevin,  but  must  justify  as  in  tres-. 
pass,  (j) 

» 

.-J 

At  common  law  when  the  plaintiff  in  replevin  was  nonsuited.  Of  second  de- 
the  defendant  was  not  entitled  to  have  a  return  of  the  distre*ss      iiY«»nce-' 
irreplevisable,  the  merits  of  the  case  not  having  come  in  question.    "■""—"""" 
The  power  of  bringing  fresh  replevins  being  found  inconvenient, 
it  was  enacted  by  the  statute  of  Westminsters,  c.  S,  that  so  soon 
as  return  of  the  beasts  shall  be  awarded  to  the  distrainor,  the 

(«)  F.  N.  B.  71 E.  Com.  Dig.  Pleader,  («)  F.  N.  B.  rt  O. 

(5  K.  St).    Oilb.  Repl.  f  63  ;.'bnt  in  F.  (tf)  F.  N.  B.  71,  F.  O. 

K.  B.  7S  B.  it  is  said,  that  the  plaintiff  (e)  F.  N.  B.  71  £.    Oilb.  Rapl.  S6f . 

aUI  recover  damages  only  for  the  con-  (/)  Oilb.  Repl.  S69. 

tmopt,  and  not  for  the  taking  or  detain-  ^)  F.  N.  B.  71 H.    Glib.  Repl.  f66. 

ing  of  the  cattle ;  and  aee  1  KoL  Ab.  (4)  F.  N.  B.  7t  A. 

3fa,  1.  10.  (|>  F.N.  B.  7t  B.  Com.  Dig.  Pleader, 

(6)  cab.  RepU  S64.  ^  ,  (9K.9S).    Gflb.  Repl.  S64. 
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Of  second  de-  sheriff  shall  be  commanded  by  a  judieiil  writ  to  make  return  of 
liverance.     |}ie  beatts  unto  the  distrainofy  ia  which  writ  it  dbaB  be 

that  Ae  sheriff  shaQ  not  deliver  them  withoat  writ,  making 
tion  of  the  judgment  given  by  the  justices,  which  cannot  tie 
without  a  writ  issuing  out  of  the  rolls  of  the  said  jnatioes,  befiire 
whom  the  matter  was  moved.  Thereforei  where  he  comes  be- 
fore the  justices,  and  desires  replevin  of  the  beasts,  he  shall  hsve 
a  judicial  writ,  that  the  sherifi;  taking  surety  for  tibe  suit,  and  abo 
of  the  beasts  or  cattle  to  be  returned,  or  the  price  of  tiiem  Qf 
turn  be  awarded)  shall  deEver  unto  him  the  beasts  or  catde 
fore  rettimed,  and  the  distrainor  shall  be  attached  to  come  at  a 
certain  day  before  the  justices,  afore  whom  the  {4ea  was  moved 
in  presence  of  the  parties,  and  if  he  that  replevied  make  defiudt 
again,  or  for  another  cause  return  of  the  distress  be  awasded, 
being  now  twice  replevied,  the  distress  shall  remain  irreplevisa- 
ble, but  if  a  distress  be  taken  of  new,  and  for  a  new  cause,  the 
process  abovesaid  shall  be  observed  in  the  same  new  ^stress* 

The  writ  of  second  deliverance  which  is  issued  by  the  filaoer 
in  the  King's  Bench,  and  by  the  prothonotary  m  the  Connoii 
Pleas  (a),  operates  as  a  ntpersedeiu  to  the  writ  of  reiomo  ha^ 
bendo  (6),  but  not^  to  the  writ  of  inquiry  of  damages  under  the 
statutes  7  H.  8,  and  21  H.  8  (e),  nor  to  the  writ  of  inquiry  un- 
der the  statute  17  Car.  2  c.  7.  {d)  In  the  case,  therefore,  of  a 
distress  for  rent,  where  the  avowwoit  takes  judgment  for  liie  ar- 
rears and  costs  under  the  latter  statute,  a  writ  of  second  ddiver- 
ance  is  nugatory,  if  the  defendant  takes  out  execution  for  the  ar- 
rears and  costs  under  the  statute,  (e) 

On  the  plaintiff's  declaring  in  second  deliverance,  the  defend- 
ant avows  or  makes  cognisance  as  in  replevin.  (/) 

If  the  defendant  in  the  writ  qf  second  deliverance  has  jodg- 
.  ment,  whether  by  nonsuit  of  the  plaintifi^  by  abatement  of  the 
writ,  or  by  discontinuance  of  the  plea,  a  return  irreplevisable  ia 
awarded;  but  where  the  distress  has  been  taken  for  damage 
feasant,  on  tender  of  the  damages  for  which  the  distress  was  ori- 
ginally taken,  an  action  of  detinue  may  be  brought  by  the  owner 

(«)  Wife. Hcpl*  199^  (tf)lSa«ad.  195,  e- aitet,  5lh  «fit» 

(b)  t  lost.  S4i.  5'Bi.  Com.  UffK   la- Bhiyiew^^  Shsaa^ 

^)  JAaiM.-  latcb,  79*    Pistt  f .  Rot-  tflgv  l  Ysnl.  64/  the  ttat  17  a  «,  e.  T, 

lidge,  1  Sdk.  95.    BvU.  ^N.  P.  58^  it  fe  nM  ta  tevs  tekentansy  Ike  wvit 

(tf)  CM|Mf  •▼.  SlMArsolie>  S  "WUi.  of  secosd  deliTenuMS. 

116.  (/}  Com.  Dig.  JPtota,  (S&  4>* 
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of  di€  goods^  because,  notwiAstaiidnig  the  judgment,  the  goods   Of  second  de: 
are  oiily  held  as  a  pledge.  («)  Uverance. 


The  form  and  nature  of  the  bonds  ^ich  the  sheriff  is  requir- 
ed to  take  by  the  statutes  of  Westm.  2,  (IS  Ed.  1,  c.  2,)  and  11 
Geo.  2,  c*  19,  have  been  already  explained.  It  has  also  been 
stated  that  the  condition  of  the  bond  under  the  latter  statute,  is 
for  prosecuting  the  suit  with  effect,  and  without  delay,  and  for 
duly  returning  the  goods  and  chattels  distrained^  in  case  a  return 
ahall  be  awarded^  to  which  a  condition  for  indenmifying  the  she- 
riff is  usually  added.  (A) 

Pr^seeuUng  the  suit  with  effect,  has  been  held  to  mean  prose- 
Ctttittg  with  success,  and  the  condition  extends  to  all  the  pro- 
ceedings, from  the  original  to  the  conclusion  of  the  action,  and  as 
wdl  in  the  court  below  as  in  the  superior  court  (c),  and  so  even 
where  the  condition  is  *^  to  appear  in  the  county  court,  and  then 
and  there  to  prosecute  with  effect***  (d)  But  where  tlie  action  was 
stayed  by  injunction,  during  which  period  the  plaintiff  in  reptevin 
died,  this  was  held  to  be  no  breach  of  the  condition,  because 
there  was  neidier  a^nonsuit  nor  a  verdict  against  the  plaintiff,  (e) 

It  is  to  be  observed  that  the  condition  of  the  bond  is  in  tlie 
conjunctive,  to  prosecute  with  effect,  and  to  make  a  return,  if 
awarded*  It  is  said  that  these  are  two  independent  condiUons, 
the  plaintiff  in  replevin  being  bound  to  do  both,  as  well  to  pro^ 
secute  wiA  effect,  as  to  make  return,  if  it  shall  be  adjudged,  and 
that  if  he  omits  to  do  either,  the  bond  is  forfisited.  (/)  It  seems 
to  have  been  considered,  that  if  the  avowant  takes  judgment  for 
the  arrears  of  rent  and  costs  under  the  statute  17  Gar.  2,  c.  7, 
the  electing  to  take  such  judgment  operates  as  a  waiver  of  the 


(«)  9  Iwt  341.  OUK  BepL  SIO. 
^al«,  11.641. 

(ft)  Short  ▼.  Hnbbsrd,  S  Biosb.  549*. 
jiidit  p.  6t5. 

(c)  Mofgin  ▼.  Griffith,  7  Mod.  SSI. 
QuipMUi  V.  Bntchor,  Garth,  f  46,  easci 
ol*  bond!  oodor  the  ttait  of  Wettttintter 
3. 

(d)  YaogfaftB  T.  Noitft,  Ciset  le»p. 
Hardw.  137. 

(e>1Mik«ofOffBMiiid  ▼.Bieriy,Outh. 
519.   It  Mod.  Seo,  9w  G. 
i/)P»  Gibbt,  C.  J.  Moore  v.  Bdtr- 


flMkor,  7  TtUDt.  16S.  Moiigtii  ▼.  Grif- 
fith, 7  Mod.  Sdl,  ommiI.  BtttseePbH- 
Kps  ▼.  Price,  S  M.  and  S.  18S,  ^here  it 
ll  said  by  Daoipier,' J.  that  if  the  partif 
pnteecotes  bis  unit  witb  effect,  he  need 
not  milte  a  return ;  and,  that  if  he 
makes  a  retnrn,  he  need  not  prosecote 
with  effect ;  qwre  for  making'a  return  ^ 
not  equivalent  to  prosecuting  with  ef- 
fect;  for  by  not  prosecuting  with  effect, 
the  phdntiff  in  replevin  becomes  fia^e 
ibr  costs  and  damages,  which  are  not 
covered  by  making  n  return.    If  the 
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reiomo  habendo,  and  that  consequently  the  ayowant  cannot  pro- 
ceed against  the  pledges  on  the  condition  for  making  a  return*  (a) 
It  may,  however^  be  observed,  that  although  the  avowant  takes 
judgment  under  the  statute,  such  judgment  being  cumulative  (b% 
a  return  may  still  be  awarded,  and  such  return  being  awarded 
and  no  return  made,  that  part  of  the  conditio>n  of  the  bond  ap* 
pears  to  be  broken ;  at  all  events  a  breach  may  be  assigned  on 
the  other  part  of  the  condition  of  the  bond  to  prosecute  vnth  ef- 
fect, (c) 

Under  the  statute  1 1  Geo^  2,  e.  19  (d),  the  sheriff  may  asagn 
the  replevin  bond  to  the  avowant  and  person  making  cognisance 
jointly  (e),  or  to  the  avowant  alone  (/),  or  to  the  person  nialring 
cognisance,  where  there  is  no  avowant,  (g)  In  cases  not  within 
the  above  statute,  the  action  must  be  brought  in  the  name  of 
the  sheriff,  as  the  bond  cannot  be  assigned.  An  assignment 
signed,  not  by  the  sheriff,  but  by  a  person  .accustomed  to  act  in 
the  sheriff  8  office,  in  the  name  of  the  sheriff^  and  under  the  seal 
of  the  office,  has  been  held  sufficient.  (%) 

Where  the  plaintiff  makes  de&ultin  the  county  court,  the  as- 
signee of  the  replevin  bond  may  sue  in  one  of  the  superior  courts 
at  Westminster,  although  the  plaint  has  never  been  removed,  (t) 


Pfflaittiflfit 


The  venue  in  an  action  of  debt  on  a  replevin  bond  is  transi- 
tory, and  the  plaintiff  may  declare  either  in  the  debet  and  deii- 
net,  or  in  the  detinet  only,  (k)  The  declaration  states  the  dis- 
tress, and  where  the  bond  has  been  taken  pursuant  to  the  statute 
11  Geo.  S,  c.  19,  that  such  distress  was  for  rent;  theappEca- 
tion  to  replevy ;  the  taking  of  the  replevin  bond  and  the  cimdi- 
tion ;  the  plaint  levied ;  the  removal  of  the  cause,  if  such  remo- 
val took  place,  and  the  proceedings  to  the  judgment  of  retomo 


coostniction  put  upon  the  bond  by 
Oibbf,C.J.  be  correct,  it  will  follow, 
that  nothing  bnt  a  jodgment  for  the 
plaintiff  will  be  a  performance  of  the 
condition,  ud  fiunif ,  for  it  it  said  by  Ld. 
Kenyon,  that  rttwrwHg  ikegood*  takeUp 
will  be  a  satisfaction  of  the  bond.  Yea 
V.  Lethbridge,4  T.  B.  435,  and  see jm^, 
p.  659. 

(a)  Tidd's  Pr.  1079,  Sth  edit 

(6)  Anie,  p.  647. 

(«)  Tomer  v.  Tumor,  f  B.  and  B» 
iof. 


(d)  Awie,  p.  6S4. 

(e)  PhiUips  ▼.  Price,  S.M.  nod  S. 
180. 

(/)  Archer  ▼•  Dndley,.  l  Boa.  aod 
Pnl.  581,  n. 

(g)  See  Pige-  ▼•  Eaoser,  i  Boa.  and 
PoL.  378.  Ilias  v.  Freenm,  5  T.  &. 
197. 

(h)  lliddletoBV.Saadfoid,4Caiipk 
N.P.C.36. 

(0  Dia8v.Freenuui,5T.]Ll95w. 

(fc)  Wilson  V.  Hobday,  4H.  awl  & 
ItO. 
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habendo^  It  does  not  appear  to  be  necessary  to  state  that  the  PMceedingt 
writ  of  reianto  kabendo  issued^  the  condition  of  the  bond  being  against  the 
to  make  a  return,  if  a  return  shall  be  awarded.  A  breach  is  then 


sureties. 


,  and  it  seems  to  be  suflident  to  allege  a  breach  (a)  of  Declantioiu 
one  part  of  the  condition  of  the  bondj  either  that  the  plaintiff  in 
replevin  did  not  prosecute  with  effect,  or  that  he  has  not  made 
a  return  (b),  though  it  has  been  said  that  both  parts  of  the  con- 
dition must  be  negatived,  (e)  It  is  then  averred  that  the  bond  ^ 
became  forfeited  to  the  sheriff;  and^  if  the  action  is  brought  by 
the  assignee  of  the  sherifi^  the  assignment  is  stated. 

The  declaration  need  not  set  out  the  goods  and  chattels  dis- 
.(rf) 


The  sureties  are  not  liable  beyond  the  amount  of  the  penalty 
of  the  bond,  and  the  costs  in  that  action,  {e)  They  may  plead 
that  the  action  was  commenced  before  breach  of  the  condition 
of  the  bond(/),  but  they  cannot  plead  that  time  has  been  given 
to  their  principal,  for  it  does  not,  as  in  the  case  of  bail,  preju- 
dice them  in  their  remedy  against  the  principal  (g) ;  nor  where 
the  plaintiff  has  taken  judgment  for  the  arrears  of  rent  and  costs 
under  the  statute  17  Car.  S,  c.  7,  can  the  defendants  plead  that 
fiurt,  the  declaration  alleging  a  breach  for  not  prosecuting  with 
effect.  (A)  If  the  plea  had  stated,  that  an  execution  had  issued  on 
the  judgment,  and  that  the  sum  recovered  had  been  levied  and 
pud  to  the  avowant,  before  the  commencement  of  the  action  on  the 
bond,  the  case  would  have  assumed  a  very  different  shape,  (t) 
A  plea  by  the  surety,  that  the  judgment  was  obtained  against 
his  principal  by  fraud,  viz.  by  the  plaintiff  in  collusion  with  the 
principal  fraudulently  procuring  the  principal  to  confess  the  ac- 
tion, and  by  the  principal  fraudulently  confessing  the  action, 
without  stating  it  to  be  for  the  purpose  of  fraudulently  deceiving 
the  pledges,  is  bad.  {k)  • 


Pita  and  de- 
fence. 


(c)  Replevin  boodi  are  sot  within  the 
ttst8niMl9W.  3,c.ll,  t.8.  tSannd. 
187,  note,  5th  edit. 

{¥)  AnUf  p.  855. 

(c)FcpDnflipier,J.  PhiHipe  ▼.  Price, 
S  M.  and  8. 18S ;  bat  tee  mUe,  p.  655. 

(d)  Phillipi  ▼.  Price,  S  H.  and  8. 18S. 
(f)  Per  Lnwrence,  J.  Hefibrd  v.  Al- 
ger, t  Ttant.  819* 

(/)  Anon.  5  Tiont.  T76. 


(jg)  Moore  ▼•  Bowmaker,  6  Tannt. 
379.  7  Tannt.  97.  8  Mnnh.  598,  S.  C. 
Hallett  V.  Moontf  tephen,  8  D.  and  R. 
348,  bnt  see  3  Price,  814. 

(A)  Tamer  v.  Tumor,  8  B.  and  B. 
107.    4  B.  Moore,  606,  S.  C. 

(t)  Per  DalhM,  C  J.  /Md. 

(k)  Moore  v.  Bowmaker,  7  Taunt 
97.    8  Marsh.  398,  S.  C. 
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Where  the  plaintiff  assigned  a  breach  for  not  prosecuting  tbe 
suit  according  to  the  tenor  and  effect  of  the  condition^  and  the 
defendant  pleaded  that  he  appeared  at  the  county  court,  && 
and  then  and  there  prosecuted  the  suit  which  he  bad  con* 
menced,  which  suit  i^as  still  depending  and  undetemuned,  to 
which  the  plaintiff  replied,  that  the  defendant  did  not  pioiecnte 
his  suit  as  in  the  plea  mentioned^  but  wholly  abandoned  die 
same,  and  that  tlie  said  suit  was  not  still  depending,  the  repiict- 
tion  was  held  bad  on  special  demurrer,  for  it  should  have  sheiii 
how  the  suit  had  ceased  to  depend,  (a)  Where  to  a  sinulaipb 
the  plaintiff  repHed  by  traversing  the  appearance  and  prose- 
cuting of  the  suit,  it  was  held,  that  an  agreement  (which  bad 
been  made  a  rule  of  court)  between  the  plaintiff  and  the  priao- 
pal,  to  stay  all  the  proceedings  in  replevin  upon  payment  by  die 
latter  of  a  certain  sum  of  money,  was  evidence,  tibat  the  soity 
not  been  prosecuted  with  effect.  (A) 

Where  the  breach  is  for  not  making  a  return,  the  pfauntifl^afler 
signing  final  judgment  against  the  defendant  for  not  retunuDg 
the  demurrer-book,  may  tax  the  costs  and  issue  execution  for  die 
costs  and  the  amount  of  the  goods  distrained,  without  a  writ  of 
inquiry*  (e) 

By  the  statute  11  Geo.  2,  c.  19,  s.  23,  the  court  in  whieh  the 
action  on  the  replevin  bond  is  brought  may  by  rule  gire  such  re- 
lief to  the  parties  upon  such  bond,  as  may  be  agreeable  to  jusdce 
and  reason,  and  such  rule  is  to  have  the  nature  and  effisctof  i 
defeasance  to  such  bond* 


Proceedings 

against  the 

sbeciff. 


If  the  sheriff  has  not  taken  a  bond,  or,  if  the  pledges  he  has 
taken  are  insufficient,  an  action  on  the  case  may  be  maintained 
against  him,  which  action  has  superseded  the  former  method  of 
proceeding  by  scire  faciei,  (d)  The  courts  will  not  interfere  in 
a  summary  manner,  and  grant  an  attachment  where  the  sheriff 
has  neglected  to  take  a  bond,  but  will  leave  the  party  to  hb  re- 
medy by  action,  {e)    The  action  must  be  brought  by  the  person 


(a)  Brackenbnry  ▼.  PeU,  12  East, 

585.. 

(fr)  Hallett  Y.  Mo«nUtepheD,  8  D. 
and  R.  946. 

(c)  Middleton  v.  Bryan,  3  M.  and  S. 

15». 

(d)  Moyser  v.  Gray,  Cro.  Car.  446. 


Roase  ▼.  Pattenon,  16  Vis.  Al».599. 
pi.  4.  Ball.  N.  P.  60.  7Mod.387,i 
C.    ^fiie,  |i.65J« 

(e)  R.  V.  Lewis,  f  T.  R.  «?•  Y« 
▼.Letbbrid|^,4T.R.4S5.  Tenej^i 
V.  Gil^irt,  1  B.aDdP.  N.R.(9f ;  >^ 
see  Richards ▼.  Aetoa,  f  W.BL IfSQ* 


Rq^evin* 


659 


who  would  be  entitled  to  an  assignment  of  the  replevin  bond ; 
tlmSy  -where  there  is  no  avowant,  the  person  making  cognisance 
must  bring  the  action,  (a)  The  action  may  be  maintained  even 
after  the  avowant  or  person  making  cognisance  has  taken  an  as-* 
signment  of  the  replevin-bond,  and  sued  the  principal  and  sure- 
ties, for  such  assignment  is  no  waiver  of  the  proceedings  against 
the  sheriff,  {b) 

With  regard  to  the  extent  to  which  the  sheriff  is  liable,  there 
has  been  a  considerable  difference  of  opinion.  In  the  case  of 
Rouse  v^  Patterson  (e),  the  plaintiff  was  allowed  to  recover  the 
rent  in  arrear,  and  the  costs  in  the  replevin  suit,  which  together 
did  not  exceed  the  value  of  the  distress*  So  in  Gibson  v.  Bur- 
nell  {d)i  Gould,  J.  was  of  opinion,  that  the  plaintiff  was  entitled 
to  recover  the  cost^  in  replevin  as  well  as  the  rent  in  arrear. 
Sut,  in  Yea  v.  Lethbridge  {e\  the  court  of  King's  Bench  held, 
that  the  plaintiff  could  not  recover  damages  beyond  the  value  of 
the  distress.  This  decision  was  afterwards  questioned  in  the 
case  of  Concane'n  v.  Lethbridge  (/),  where  it  was  ruled,  that  the 
plaintiff  might  recover  damages  to  the  extent  of  the  injury  sus- 
tained, although  they  exceeded  the  penalty  of  the  bond,  viz. 
double  the  value  of  the  goods  distrained ;  but  in  the  later  case  of 
Evans  v.  Brander  {g)y  this  doctrine  was  overthrown,  and  it  was 
determined  that  the  sheriff  was  only  liable  to  the  extent  to  which 
the  sureties  themselves  would  have  been  liable,  viz.  to  the  extent 
of  double  the  value  of  the  goods  distrained,  {h) 

If  the  defendant  pleads  not  guilty,  the  plaintiff  must  be  pre- 
pared to  prove  the  whole  of  his  declaration.  The  replevying  of 
the  distress  may  be  proved  by  producing  the  original  precept  to 
deUver,  for  which  purpose  a  writ  oi  subpoena  duces  tecum  should 
be  served  upon  the  buliff,  and,  in  case  the  precept  has  been  re- 
turned to  the  sheriff's  office,  notice  to  produce  it  should  be  serv- 
ed on  the  defendant's  attorney ;  a  recognition  of  the  bailiff's  act 
by  the  defendant  will  render  such  proof  unnecessary,  (i)    If  a 
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(c)  Pige  T.  Earner,  l  Bos.  and  Pal. 
S78. 

iff)  1  Sanad.  195,  g.  notes,  5th  edit, 
(e)  16  Vin.  Ab.  400.    See  4  T.  R. 
494;  andSH.  BI.S9. 

(d)  Cited  in  Yea  v.  LeUibridge,  4  T. 
IL434. 

(e)  4  T.  R.  4S3. 
(/)  t  H.  Bl.  36. 

2  u 


(g)  ft  H.  B).  547. 

(h)  In  a  late  nisi  prhu  case,  Abbot, 
C«  J.  is  reported  to  have  said,  that  as  the 
verdict  in  the  replevin  soit  was  merely 
for  a  return  of  the  goods,  the  jury  conld 
Dot  in  their  verdict  exceed  the  value  of 
the  goods.  Scott  V.  Waithman,  S  Stark. 
N.  P.  C.  171. 

(t)  2  Phill.  Evid.  273,  6Ui  edit. 
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bond  hafi  been  taksOf  notice  to.pvoduee  it  should  be  giveni  hatf 
when  produced,  it  will  not  be  necessary  for  the  plaintiff  to  prore 
it,  by  calling  the  attesting  witness,  for,  as  against  the  sherifl^  it 
must  be  taken  to  be  a  yalid  bond,  (a) 

Where  the  action  is  brought  for  takiqg  insuffident  sureties, 
some  proof  of  their  insufficiency  must  be  giiren,  though  veiy 
slight  evidence  is  enough  to  throw  the  proof  on  the  sherilE  (6) 
The  sheriff  will  be  justified  in  taking  a  person  aa  a  surety,  wfao 
appears  to  the  world  to  be  a  person  of  responsibil^,  provided 
he  does  not  neglect  the  means  in  his  power  of  informing  himseir 
upon  the  subject,  (c)  The  sureties  themselves  are  competent 
witnesses  to  prove  their  sufficiency  or  insufficiency  (cQ,  and  what 
the  sureties  have  sa'd,  about  the  time  of  executing  the  bond,  in 
answer  to  applications  by  creditors  for  the  payment  of  debts,  bas 
been  held  to  be  admissible  evidence,  (e) 


(#)  Scott  V.  Waithmaa,  3  Stsik.  N. 

P.C.I69.  1  FliUl.  Efid.  4SS,  6th  edit 

(h)  Sannden  v.  DaiUog,  BalL  N.  P. 

(c)  Hiadle  v«  Blades,  STant.  ttS, 
Soon  V.  WaHluMD,  S  Btaik.  N.  P.C 
170,  S.P.   As  to  a  replevin  daik  in  aa 


aetioa  by  the  sheriff  afdnit  hoB,  see  8at* 
ton  ▼•  Waite,  8  B.  Moon,  Sf« 

(d)  1  Sannd.  195,  g.  notes,  5fh  edit. 
Hindle  ▼•  Blades,  5  Tannt.  fS6.  9 
FUIL  EvM.  S74,  €th  edit. 

(«)  O  wjllini  V.  Sehefey,  6  Ap.  N.  Pi 
C.100. 
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Trespass. 


An  action  of  tre8]>as8  quare  ^husum  /regit  lies  where  an  imme- 
diate injury  is  committed  to  land,  with  force  either  actual  or  im- 
plied (a),  andf  though  the  door  of  the  house  through  which 
the  trespasser  entered  was  open,  (b)  Shooting  into  a  close,  so 
as  to  strike  the  soil,  is,  as  it  seems,  sucb.an  entry  as  will  support 
trespass,  (c)  But,  in  general,  when  the  injury  is  not  committed 
.on  ihe  plaintiff's  land,  trespass  will  not  lie  (cf),  and  a  mere  non 
feasance,  aa  leaying  tithes  on  lands^  js  .not  sufficient  to  maintain 
trespass  (e)  Whether  trespass  is  a  proper  remedy  for  the  con- 
tinuance of  an  injury,  for  the  inception  of  which  the  plaintiff 
has  already  recoirepgd  in  an  action  of  trespass,  appears  to  be 
doubtful.  (/) 


Nature  of  the 
injury. 


Trespass  quare  ciaustm  fiegH  may  in  general  be  maintained     By  whom. 
ixj  any.one  who  is  in  the  actual  possession  of  land,  and  any  pos- 
session is  a  legal  possession  as  against  a  wrong  doer  {g\  and 
trespass  may  be  maintained  by  a  tenant  at  will  (A),  or  by  tenant 
by  suflferance.  ( i) 

Trespass  quaire  clausum  /regit  may  be  maintained  either  by  a  bt  thow  who 
person  who  has  a  property  in  the  soil,  or  by  one  who  is'entitled  have  an  interei 
to  the  exclusive  possession  of  land,  although  he  has  no  pr<qperty  or  proper^  in 
or  interest  in  the  soil  itself;  but  the  commissioners  of  sewers  ^^*°^* 


(c)  Co.  litt.  S0r,  K  Orecn  ▼.  Cknl- 
dwd,  S  Salk.  641. 

(b)  t  Rol.  Ab.  565, 1. 18. 

(«)  Per  Lord  EUeuboron^,  Pickerw 
lag  V.  Rvdd,  1  Stark.  N.  P.  C  58.  4 
Ganpb.  N.  P.C.  tl9, 8.  C.  org,  Keble 
▼.  HkkriDgill,  11  Hod.  74.  See  Millen 
▼•  Hafvery,  Latch,  IS. 

(tf)  Haward  v.  Baokeii,  S  Borr.  1114. 
SeUe  ▼•  Hickringill,  11  Mod.  74,  ISO. 

(e)  AwUy  p.  556. 
•  (/)  Lawrence  T.Obee,lStarJc.N.  p. 
C.  tf ;  bat  lee  CoTOOtry  v.  Stone,  s 
StMfk.  N.  P.  C.  554.    Anii^  p.  555. 
Qiwrc  whether  any  actioa  will  lie,  for 


the  defendant  wonid,  it  teemt,  be  guilty 
of  a  new  trespaM  in  entering  to  abate 
or  remote  the  came  of  the  tietpaas. 

(g)  Pit  Lord  Kenyon,  C.  J,  Graham 
▼.  Peat,  1  East,  S46.  Harker  t.  Bir^ 
beck,  5  Burr.  1565.  Caiy  v.  Holt,  S 
Str.  If 58.  Lunbert  ▼.  Stroother,  Willet, 
f tl.  Catterif  v.  Cowper,  4  Ttant.  547. 
Dyson  y.  CoUick,  5  B.  and  A.  605. 

(4)  i  Rol.  Ab.  551, 1. 47, 54.  Com. 
Dig.TKespasi,(B«l).  Geary  v.  Bear- 
irroft,  Cart*  66. 

(I)  S  RoL  Ah.  551, 1. 4t.  Con.  Dig« 
M  muf,    Graham  ▼.  Peat,  1 E^,  S44. 
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By  whom,     under  the  statute  23  Hen.  8^  c.  5,  haye  not  such  a  possession  m 
•  their  works  as  will  enable  them  to  maintain  trespass  for  breaking 

down  a  wall  or  dam  erected  by  them  across  a  navigable  river,  (a) 
Such  commissioners  have  n^erely  a  right  tb  enter  upon  the  locus 
in  quo  for  the  purpose  of  doing  certain  acts.  (A)    So  the  per- 
sons  who  by  statute  16  and  17  Car.  2,  are  authorised  to  make 
navigable  certain  rivers,  have  no  interest  in  the  soil  of  a  bank 
formed  out  of  the  earth  excavated  from  the  channel  of  a  river, 
so  as  to  entitle  them  to  maintain  trespass  quare  clausum  fregU 
for  an  injury  to  such  bank,  (e)  But^  where  certain  private  mdivi- 
duals  contracted  with  the  proprietors  of  a  navigation  to  form  a 
canal^  and  erected  a  dam  of  earth  and  wood  upon  a  close,  with 
the  permission  of  the  owner,  for  the  purpose  of  completing  their 
work,  it  was  held,  that  they  had  a  possession  sufficient  to  enti- 
tle them  to  maintain  trespass  against  a  wrong  doer*  (cQ 
But  the  plain-        As  the  gist  of  the  action  of  trespass  is  the  injury  to  the  pkin- 
tiff's  possession  ^j^.g  possession,  it  is  essential  that  he  should  be  in  the  actual 
possession  of  the  land  before  he  can  support  such  action.  Tha!e- 
fore  a  person  who  has  only  a  seisin  in  law,  as  the  heir  before 
entry,  cannot  bring  trespass  (e),  nor  a  bargainee  before  entry^  al- 
though the  possession  is  transferred  to  him  by  the  statute  of 
uses,  if)  So  neither  the  conusee  of  a  fine  (g\  a  devisee  (A),  a  sur^ 
renderee  (i),  a  reversioner  after  the  expiration  of  an  estate  for 
life  or  years  {k\  nor  a  lessee  for  years  (2),  can  bring  trespass  before 
entry.    So  a  parson  before  induction  cannot  support  trespass  (mX 
but  after  induction  trespass  may  be  maintained  for  an  injury  to 
the  glebe  lands,  although  the  parson  has  not  actually  entered 
upon  that  part,  for  the  act  of  induction  puts  him  into  possession 


must  be  actual. 


(a)  Dake  of  Newcastle  v.  Clark,  8 
Taunt.  60{.    2  B.  Moore,  666^  S.  C. 

(6)  Dyson  v.CoUick,  5  B.and  A.  603. 

(c)  Hollis  V.  Gold6nch,  1  B.  and  C. 
205. 

(tf)  Dyson  ▼.  CoUick,  5  B.  and  A. 
600. 

(e)  2  Rol.  Ab.  553, 1.  45.  Com.  Dig. 
Trespass,  (B.  S).    Gilb.  Ten.  45. 

(/)  Barker  v.  Kcat,  2  Mod.  251. 
Greeu  v.  Wallwio,  Noy,  73.  Per  Bridg- 
man,  C.  J.  Geary  v.  Bearcroft,  Cart. 
66.  Brtdgm*  Judgni.  495,  S.  C.  Com. 
Dig.  Trespass,  (B.  3).    Said  to  have 


been  mach  doubted,  i  Yent  361,  «f  • 
and  see  Anon.  Cro,  Eliz.  46,  cmfr«. 

(f  )  Arg,  Berry  t.  Goodmao.  %  Lena. 
147. 

(k)  Anon.  S  Mod.  7.  Geary  t.  Be»- 
croft,  Bridg.  495. 

(t)  Br.  Ab.  SarreDder,50. 

ik)  KeUw.    163,  a.     T>evi]tiaa  t. 

Andrew,  5  Mod.  384.  Com.Dig.TR» 

pass,  (B.  3). 

{1}  Keilw.  163,  a.  Plowd.  149,  ay. 
Bac  Ab.  Leases,  (M). 

(m)  Piowd.  528.  Bac.  Ab.  TreapMi^ 
(B.  3).    AnUf  p.  595,  note,  (f). 
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of  part  for  the  whole,  (a)  On  the  determination  of  a  leas^  at  gy  yf^om. 
wiD  by  the  death  of  the  lessee^  the  lessor  may  maintain  trespass  ■■ 
before  entry,  (b)  And  if  the  lessee  at  will  commits  voluntary 
waste^  the  lessor  may  immediately  maintain  trespass  against  him, 
for  the  committing  of  waste  amounts  to  a  determination  of  the 
wilL  (c)  If  the  pIainti£P  was  in  actual  possession  at  the  time  of  the 
trespass  done,  it  is  sufficient ;  it  is  not  necessary  that  he  should 
be  in  possession  at  the  time  of  action  brought,  (d) 

No  one  can  maintain  trespass  quare  clausum  fregii,  unless  at  And  immediate; 
the  time  of  the  trespass  done^  he  has  the  immecKo/^  possession ;  and 
therefore  the  landlord  cannot^  during  the  continuance  of  a  sub- 
sbting  lease  for  lives  or  years,  bring  this  action  for  an  injury  to 
the  land,  {e)  If  the  injury  was  of  a  substantial  nature,  case  and 
not  trespass  is  the  proper  remedy  for  the  lessor.  (/)  The  occu- 
pation of  premises  by  a  servant  not  paying  rent,  is  the  occupation 
of  his  master  (^),  and  the  latter  may  consequently  maintain  tres- 
pass in  his  own  name.  Where  trees  are  excepted  in  a  lease,  the 
lessor  may  have  trespass  quare  ciausum  fregit  against  the  lessee 
or  a  stranger,  for  cutting  them  down,  for  by  the  exception  of  the 
trees,  the  land  on  which  they  grow  is  excepted  also,  (h) 

There  are,  however,  some  cases  in  whi^h,  by  the  doctrine  of  Though  a  pos. 
relation,  a  person  is  allowed  to  recover  for  trespasses  committed  session  by  reia- 
to  his  land,  while  he  was  not  in  actual  possession.  Thus  if  a  man  ^^^^  « sufficient, 
is  disseised,  he  may  bring  trespass  against  the  disseisor  for  the  *°  ^^^  ^'"*'* 
act  'of  disseisin  (t),  and  if  he  re-enters  be  may  have  trespass 
against  the  disseisor  for  continuing  in  possession,  or  against  a  « 

stranger  for  a  trespass  committed  during  the  disseisin,  for  by 
the  re-entry  he  revests  the  possession  in  himself  ab  initio  (k); 


(u)  Balwer  v.  Bnlwer,  t  B.  and  A. 
470.  A  pnnon  may  maintain  tretpass 
■funat  a  peraon  for  preaching  in  bis 
cborch  without  hit  leave.  12  Mod.4t0, 
43S ;  or  for  setting  np  monuments  in 
bis  church.  1 B.  and  A.  508. 

(b)  Co.  Litt  6t,  b.  Geaiy  t.  Bear- 
croft,  l  Lev.  S0t2.  Cart.  66,  S.C.  Com. 
Dig.  Trespass,  (B.  2). 

(c)  Lady  Shrewsbury's  case,  5  Rep. 
IS,  b.    Co.  Litt.  57,  a.    Antif  p.  385. 

(d)  8  RoL  Ab.  569,  I.  20.  Bac.  Ab. 
Trespass,  (C.  S). 

(e)  Biddlesford  t.  Onslow,  3  Ler.  209. 
(/)  Biddlesford  v.  Onslow,  3  Lev. 

209.    It  was  formerly  held,  that  the 


lessor  might  maintain  trespass  dnring  the 
continuance  of  a  tenancy  at  will.  2  Rot. 
Ab.  551,  I.  49.  Com.  Dig.  Trespass, 
(B.  2).  See  Sir  O.  Bridgman'a  note, 
(I).    Bridgm.  Jndgm.  496. 

(g-)  Bertie  v.  Beaumont,  16  East,  33. 
R.  V.  Stock,  2  Taunt.  542. 

(A)  Br.  Ab.  Trespass,  55.  Bac.  Ab. 
Trespass,  (C.  3).  Ashmead  v.  Ranger, 
1  Ld.'Raym.  552  ;  and  waste  cannot  be 
brought  for  cutting  down  such  trees. 
Antff  p.  120. 

(t)  2  Rol.  Ab.  553,  I.  50.  Co.  Litt. 
257,  a.    Com.  Dig.  Trespass,  (B.  2). 

(k)  2  Rol.  Ab.  550,  1.  7,  554,  I.  39. 
Co.  Litt.  257,  a.  3  BL  Com.  210.  Vio. 
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By  wiiom.     though  wheie  a  fine  has  been  levied 'with  proclamaiiaiis,  the 

*    entry  of  the  party  will  not  revest  the  possession  by  lelatioii*  (a) 

Where  the  party  has  an  interest  or  property  in  the  soil,  it  is 
not  requisite  that  he  should  have  an  exclusive  possession  in  order 
to  enable  him  to  maintain  trespass.  Thus  where  a  manhaamade 
a  street  over  his  dose,  and  dedicated  it  to  the  pubfici  he  may  stffl 
maintain  trespass  for  an  injury  to  the  soil  (6),  and  trespass  lies 
by  the  owner  of  a  market,  though  he  has  dedicated  the  ground 
to  the  pubHcy  so  that  every  one  has  a  right  to  enter  there  to  buy 
and  sell,  (c) 
By  thoM  wh9        A  person  may  maintain  trespass,  although  he  has  not  any  pro- 
have  no  proper-  perty  Or  interest  in  the  soil,  provided  he  has  a  title  to  flie  ex- 
^  ^' "'^'^^  ^'^  elusive  possession  of  the  heui  in  quo,  as  one  who  has  the 
herbage  {d),  or  the  vesture  or  pasture  (e),  of  a  close ;  and  where 
a  person  is  entitled  to  the  exclusive  enjoyment  of  a  crop  growing 
on  land,  during  the  proper  period  of  its  ftill  growth,  and  until  it 
be  cut  and  carried  away,  he  may,  in  respect  of  such  exdu^ve 
possession,  maintain  trespass,  (f)  So  where  a  person  has  an  ex- 
clusive right  of  digging  turves  (j^),  or  a  grant  of  underwood  (AX 
though  in  neither  case  the  soil  passes.    So  the  owner  of  a  finee* 
warren,  which  is  a  liberty  to  hunt  in  another  man's  ground,  majr, 
as  it  seems,  maintain  trespass  for  an  injury  to  such  ezdnsive  pri« 
vilege.  (f)    So  it  has  been  held  that  trespass  lies  for  the  owner 
of  a  free  fishery  (il),  ai|d  if  J.  S.  agree  with  the  owner  of  the 

Ab.Tre8p.(T).  Qtc«rr,  whedier  agtiDit 
a  feoffee  of  the  diMeisor.  Liford't  one, 
1 1  Rep.  51 » 1.  Moor,  461.  Cro.  Elit. 
540.  Boll.  N.  P.  B6.  Vin.  Ab.  Tresp. 
(R.  4).  Gilb.  Ten.  46.  Hob.  98.  1 
Rol.  Rep.lOl.  Godb.SSS.  Com.  Dig. 
Treip.  (B.  S). 

(c)  Compere  v.  Hickt,  7  T.  R.  7fr. 
Hogbet  T.  TboDiM,  IS  East, 486. 

(6)  Lade  t.  Shepherd,  S  Str.  1004. 
Bac.  Ab.  Tretp.  (C.  3).  So  ^tment 
lies.    Antif  p.  486. 

(e)  Mayor  of  Northampton  v.  Ward, 
1  Will.  107.    S  Str.  ItSS,  S.  C. 

(d)  Dyer,  985,  b.    Go.  Litt.  4,  b.  f 
-       Rol.  Ab.  549, 1.  SO.    Welden  V.  Bridg. 

water,  Cro.  Elii.  4S1 ;  and  lee  Burt  r. 
Moore,  5  T.  R.  529.  Vin.  Ab.  Tretpaii, 
(H). 

(e)  Co.  litt  4,  b.  Moor,  309,  355. 
SRol.  Ab.549.    Boll.  N.  P.  85.    Wil. 


•onv.  Mackrath,3BaiT.18S7.  Faikcr 
V.  Staniland,  11  Eaat,  366. 

(/)  Per  Ld.  Ellenborongli,  Crosby  r. 
Wadiwortb,  6  East,  609. 

(f )  Wilaoa  ▼.  MadLreth,  S  Bnrr.  ]8f  4. 

(4)  Hoa  ▼.  Taylor,  Cro.  Elii.  413. 
Moor,  355, 8.  C. 

(0  F.  N.  B.  86  M.  Com.  Dig.  Traqi. 
(A.  S).  Lord  Dacro  v.  Tebb.  S  W.  Bl. 
1151.  Smith  V.  Kemp,  S  SaUL  657; 
bttt  aee  Walden  v.  Bridgwater,  Cro. 
Eliy.411.    Trials  po' paw.  536. 

(jk)  F.  N.  3.  88  G.  $lmitb  ▼.  Kca^i, 
8  Salk.  637.  Cartb.  S85,  S,  C  bnt  aee 
Mr.  HargraTe'ft  pote  to  Co.  Litt.  ISS,  a. 
(7).  If  freo  Sahery  be  lynooynoaa 
with  common  of  fiabery,  treapaas  woM 
not  lie ;  bnt  otberwiae,  if  it  ligniijr  aa 
exdnaive  right.  IVespam  lor  Ibhiag  ia 
a  teuend  Sahery.  F.  N.  B.  87  GL  88  H. 
f^om.  Dig.  Treip.  (A.  S.)    Biiaa  r. 
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to  plough  and  sow  the  ground,  and  in  return  to  ghre  him  half  the     By  whom. 
cxoiff  J.  S.  may  have  trespass  for  treading  down  his  com.  (a)   If  ' 

a  meadow  is  divided  annually  amongst  certain  persons  by  lo^ 
then,  after  the  several  portion  of  each  person  is  allotted,  each  is 
capable  of  maintaining  trespass  quare  cbtusum  JregU,  for  each 
has  an  exclusive  possession  for  the  time,  (b) 

But  where  the  plaintiff  has  no  interest  or  property  in  the  soil, 
and  no  exclusive  possession,  but  merely  a  profit  i  prendre,  as  a 
right  of  common,  trespass  quare  claueum  fregU  will  not  lie  (e) ; 
jior  will  trespass  lie  for  a  person  who  has  a  right  to  sit  in  a 
pew.  (rf) 

Jointenants  (e),  coparceners  (/),  and  tenants  in  common  (g),  vnio  mut  joiiu 
must  join  in  trespass  quare  clausum  fregk,  and  one  tenant  in 
common  cannot  bring  trespass  against  his  co-tenant.  (A) 

A  wall  is  said  to  differ  in  point  of  ownership  from  a  bank,  Rola  astotha 
being  an  artificial  edifice,  not  formed  fixim  the  materials  of  the  o^^'^^^n^ipof 
place  where  it  stands,  and  the  property,  therefore,  of  such  wall 
is  in  him  who  is  bound  to  repair  it,  while  the  property  in  a  bank 
foDows  that  of  the  soil  from  which  it  is  constructed,  (i)  If  two 
tenants  in  severalty  build  a  party  wall,  one*half  of  the  thickness 
of  which  stands  on  the  land  of  each,  the  wall  ensues  the  tenure 
of  the  land,  and  the  owners  of  the  lands  are  not  tenants  in  com- 
mon of  the  wall,  {i) 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  Ditchei. 
the  hedge  primd  facie  belongs  to  the  owner  of  the  field  in  which 
the  ditch  is  not.  If  there  are  two  ditches,  one  on  each  side  of  the 
hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by 


Blake,  11  EasI,  f6S.  BeoDCtv.  Cotter, 
t  B.  and  B.  465.    Anit,  p.  48S. 

(€)  BoU.  N.  P.  85.  11  Eaat,  3&6. 
Gilb.  ETid.  t49, 4th  edit.  See  Bare  ▼. 
Celey,  Cro.  Elii.  14S.    1  Leoo.  315, 

(b)  Welden  ▼.  Bridgwater,  Gro,  £|if. 
421.  Moor,  a02,  S.  C.  Co,  Litt.  4,  a. 
48  b. ;  and  tee  R.  ▼.  Watson,  5  East, 
481.    15Ea8t,  15f.    1  B.  aod  C.  389. 

(e)  Br.  Ab.  Tre«p.  174.  Weldea  ▼. 
Bridgwater,  Cro.  Elis.  4S1.  Wilaoa 
V.  Mackreth,  3  Borr.  1814. 

(d)  Dawtrj  t.  Dee,  Ptfm.  46.  Ptr 
Biiller,  J.  Stocker  v.  Booth,  1  T.  R. 
430 ;  and  tee  Clifford  ▼.  Wicks,  1 B.  «ad 


A.  498. 

(e)  Stowers  case,  ftoor,  466.  Com. 
Dig.  Abatement,  (E.  9).  Bac.  Ab. 
JointeBants,(K). 

(/)  Htedflsan  ▼.  Pege,  If  Mod.  8^. 
Co.  Litt  198,  n. 

(g)  Stowel*8  case,  Moor,  466.  Some 
V.  Bar^ish,  Cro.  Jac.  tSl.  Co.  litt. 
19f ,  a.  Com.  Dig.  Abatement,  (£•  10). 

(4)  Litt.  8. 383.  Com.  Dig.  Abate> 
ment,  (F.  6). 

(0CaUisonSewen,74,4thedit  Set 
Dake  of  Newcastle  ▼•  Clark,  8  Tavnt. 
60S.  SB. Moore, 666, S.C.  Harrison 
T.  Parker,  6  East,  154. 

(h)  Bfam  y.  Hawkins,  5  Tannt.  to* 


ODD 

By  whom. 


Trees. 


Highwayi. 
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proTing  acts  of  ownership,  (a)  The  rule  about  ditching  b  tins :  no 
man  making  a  ditch  can  cut  into  his  neighbour's  soil,  but  usuaDy 
he  cuts  to  the  very  extremity  of  his  own  land ;  he  b  of  course 
bound  to  throw  the  soil  which  he  digs  out  upon  his  own  land, 
and  often,  if  he  likes  it,  he  plants  a  hedge  upon  the  top  of  it; 
therefore,  if  he  afterwards  cuts  beyond  the  edge  of  the  ditehy 
which  is  the  extremity  of  his  land,  he  cuts  into  his  neighbooi^s 
land,  and  is  a  trespasser ;  no  rule  about  four  feet  and  eight  to^ 
has  any  thing  to  do  with  it.  (6) 

If  A.  plants  a  tree  at  the  extreme  limit  of  his  own  land^  and  the 
tree  growing  extends  its  roots  into  the  land  of  B.,  A.  and  B.  are, 
it  is  said,  tenants  in  common  of  the  tree,  but  if  all  the  roots  grow 
in  A's  land,  though  the  boughs  shadow  the  land  of  B.  iJie  pro- 
pcprty  is  in  A.  (c) 

The  waste  land  adjoining  a  public  highway  is  presumed  in  the 
first  instance  to  belong  to  the  owner  of  the  adjoining  land,  as  the 
highway  itself  usque  ad  fihm  does,  and  not  to  the  lord  of  the 
manor,  but  as  in  other  cases,  this  presumption  may  be  rebut- 
ted, (cl)  The  presumption  is  to  be  confined  to  that  extent^  and 
if  the  narrow  strip  be  contiguous  to,  or  communicate  with  open 
commons,  or  larger  portions  of  land,  the  presumption  is  either 
done  away  or  considerably  narrowed,  for  the  evidence  of  owner- 
ship, which  applies  to  the  larger  portions,  applies  also  to  the 
narrow  strip  which  communicates  with  them,  {e) 

Fresh  rivers  of  every  kind,  of  common  right  belong  to  the  own- 
ers of  th^  soil  adjacent ;  so  that  the  owners  of  the  one  side  have 
of  common  right  the  property  of  the  soil,  and  consequently  the 
right  of  fishing,  usque  ad  JUum  aqua,  and  the  owners  of  the 
other  side  the  right  of  soil  or  ownership,  and  fishing,  to  tixefilum 
aqucB  on  their  side.  If  a  man  is  owner  of  the  land  on  both 
sides,  by  common  presumption  he  is  owner  of  the  whole  river.  (/) 


(a)  Per  Bay  ley,  J.  in  Guy  v.  West« 
Someraet  Som.  Ass.  ]  808.  Selw.  N.  P. 
U18,  4th  edit. 

(6)  Per  Lawrence,  J.  Vo  wies  ▼.  Miller, 
STannt.  138. 

(e)  Per  Holt,  C.  J.  Waterman  v.  So- 
per,  1  Lord  Raym.  7S7.  Boll.  N.  P. 
85.  Anon,  t  Rol.  Rep.  255 ;  bat  see 
Masters  ▼.  Pollie,  t  Rol.  Rep.  141, 
where  it  is  said,  that  if  a  tree  grows 
in  A.'s  close,  and  rootsr  in  B.'s,  yet 
the  body  of  the  main  part  of  the  tree 


being  in  the  soil  of  A.  all  the  residae  of 
the  tree  belongs  to  him.  As  to  the 
ownership  of  trees  in  a  higliway,  aee 
Vin.  Ab.  Trees,  (B).    1  BrownL  4S. 

(if)  Steel  ▼.  Prickett,  t  Stark.  N.  P.  C. 
468.  Grose  v.  West,  r  Taunt.  41 ;  and 
see  Vin.  Ab.  Chimin^  private,  (B). 

(c)  Grose  t.  West,  7  Taunt.  41. 
9€e&rd.  Headlam  ▼.  Bedley,  Hollls  N. 
P.  C.  4d3. 

(/)  Hale  i€}uri  mari»,  cap.  1.  Hai|r. 
Law  Traets^  5.  R.  ?•  Wharton,  12  Mod. 
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Trespass  qnare  elauMum  f regit  lies  against  Um  who  did  the  Against  whom. 

trespass,  and  all  aiding  hjm{a\  and  a  person  may  become  a   " 

trespasser  by  previous  command^  or,  where  the  trespass  has  been 
committed  for  his  use  or  benefit,  by  subsequent  assent  (6) ;  but  a 
feme  covert  and  an  infiint  cannot  make  themselves  trespassers 
either  by  prior  command  or  subsequent  assent  (c)  Unless 
there  be  an  actual  assent  to  the  trespass,  either  before  or  after  it 
was  committed,  a  master  is  not  liable  in  trespass  for  the  act  of 
hb  servant;  thus  if  a  servant  puts  his  master's  beast  into  another 
man's  land,  he  only,  and  not  his  master,  is  liable  as  a  tres- 
passer (cl)  ;  but  it  is  said  that  trespass  may  be  maintained  against 
a  man,  if  his  wife  pats  his  cattle  into  the  land  of  another,  {e) 

By  statute  6  Anne,  c.  18,  guardians,  trustees,  husbands  seised 
in  right  of  their  wives,  and  tenants  pur  autre  pie  holding  over 
without  consent,  are  declared  trespassers,  but  the  act  does  not 
extend  to  tenants  for  years.  (/) 

The  owner  of  animals  mamueUe  natura  is  bound  to  confine  Fortrespanby 
them  on  his  own  land,  and  if  they  escape  and  commit  a  trespass  ^^^»  ^^* 
to  the  land  bf  another,  unless  through  the  defect  of  fences,  which 
the  latter  is  bound  to  repair,  the  owner  b  answerable  in  an  ac- 
tion of  trespass  (g\  and  if  the  cattle  of  A.  be  in  the  custody  of 
B.  and  escape  and  commit  a  trespass,  either  A.  or  B.  may,  it  is 
saidf  be  sued  at  the  election  of  the  plaintifi.  (A)  But  for  damage 
done  by.  animals yms  naturce  escaping  ttora  the  land  of  one  per- 
son to  that  of  another,  as  by  rabbits,  pigeons,  &c.  an  action  can« 
not  be  supported,  (t) 

Although  where  the  entry  into  land  b  lawful,  no  action  of  Trespasses  a6 

initio, 

510.    As  to  a  private  stream  changing  Tresp.  (Q).     M*Maiins  t.   Crickett, 

its  coarse.    See  Hale  M  tup.    Br.  Ab.  1  East,  106.    See  Smith  ?.  Stone,  Styl. 

Encroachm.  3.    As  to  the  right  of  soil  65. 

io  the  sea  shore,  see  Hale  d€JMri  maris,  (e)  S  Rol.  Ah.  553, 1. 30.   Com.  Dig. 

p.  31.    Blandell  V.  Catterall,  5  B.  and  Tresp.  (C.  1).    Sed  qmmrt;  and  see 

A.  295.    CaDitf  on  Sewers,  5«.    As  to  Keilw.  S^  b. 

fond  gained  fh>m  the  sea  by  feccretion,  (/)  Bnll.  N.  P.  85. 

Hale,  p.  14.    Dyer»3t6,  b.    R.¥.Ld.  (jf)  Keilw.  3,  b.    f  RoLAb.  568,  I. 

Yarboroagh,  S  B.  and  C.  91.    As  to  tO.    Viu.  Ab.  Tresp.  (B).  pL  i.    Com. 

islands  arising  In  the  sea.  Hale,  p.  36.  Dig.  Tresp.  (C.  1). 

CaHis  on  Sewen,  44.  (k)  IM.  GUb.  E? id.  236,  4th  edit. 

(«)  Com.  Dig*  Trespass,  (C.  1).  bot  see  1  Saand.  27,  my.    Batemaa's 

(b)  Barker  V.  Braham,  3  Wils.  377.  case,  Chiyt.  33.    Bac.  Ab.  Tnap.  (£. 
BadkiB  V.  Ptoweli,  Cowp.  476.    4  Inst.  2,)  and  ante. 

317.    Vin.Ab.TMspass,(Q)(R.2}.  (•)  Bottlston*s  case,  5  Rep.  104,  b. 

(c)  Co.  Litt.  180,  b.  note  (4)  357,  b.      Hhisley  v.  Wilkinson,  Cro.  Car.  S&r. 

(d)  2  RoL  Ab.  553>  I.  25.    Vm.  Ab.     See    Cooper    t.   Marshall,    l    Bnrr. 
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Afaiagt  wbom.  trespass  can  be  supported,  yet  by  a  subsequeni  dbiue  of  an  an* 

thority  in  law,  the  party  may  become  a  trespasser  ab  miiia, 

though  a  mere  nonfeasance  will  not  render  him  such,  (a)  Thus 
a  lessor,  who  enters  to  view  waste,  'and  damages  the  honae^  or 
stays  there  all  night ;  a  commoner  who  enters  to  view  his  cattl^ 
and  cuts  down  trees  (i),  and  a  man  who  enters  a  tarem  and  ood- 
tinues  there  all  night  against  the  will  of  the  landlord(cX  an 
officer  who  neglects  to  remove  goods  attached,  within  a  reason- 
able time,  and  continues  in  possession,  are  all  trespassers  at 
initio,  (d)  A  person  distraining  who  remains  in  possession  above 
fivedays^  and  disturbs  the  plaintiff(e),  is  a  trespasser  only  for  the 
period  during  which  he  remains  in  possession  after  the  five  days 
are  expired.  The  abuse  of  an  authority  in  fact  to  enter  wiE 
not  in  general  subject  the  party  to  an  action  of  trespass  as  a  tres- 
passer ab  itdtib*  (/) 

Although,  in  general,  one  of  several  tort-feasors  may  be  sued 
alone,  yet  in  actions  ex  delicto  for  injuries  to  real  property,  one 
tenant  in  common  may  plead  the  non-joinder  of  his  co-tenant  in 
abatement,  (g) 


Who  must  be 
joined. 


Of  the 

dedantion. 

Venae. 
Quod 


The  venue,  in  an  action  of  trespass  quare  ehununjregii,  is 
local  (A),  and  therefore  it  has  been  decided  that  trespass  wiD  not 
lie  in  the  English  courts  for  entering  a  house  in  Canada.  (I) 

The  dechuration  must  allege  the  trespass  directly  and  pod* 
tively,  and  not  by  way  of  recital,  for  ibaif  on  such  a  day,  the 
defendant  broke  and  entered,  &c.,  and  not ybr  ibai  wkereas,  but 
this  objection  must  be  taken  advantage  of  on  special  demurrer; 
and  in  the  Common  Pleas,  where  the  supposed  writ  is  recited  ii^ 


S59.  Bacw  Ab.  Game,  If  a  dof  brask 
a  nejghboar%  cloee,  Uie  ownar  of  tha 
dog  will  not  be  sabject  to  an  action  for 
it.  Per  Holt,  C.  J.  Mason  v.  Keeling, 
1  U.  Rayni.  SOS.  See  Mittan  ?.  Haw- 
ery,  Latch,  13.  Popb.  16S.  V.  Jones, 
131,  S.  C.  Beckwith  ?.  Shordike,  4 
But.  S093. 

(a)  Yin.  Ab.  Treip.  (G.  a).  Com. 
Dig.  Tresp.  (C  f ).  The  Six  Carpe'n- 
tert*  ease,  S  Rep.  146,  a. 

(k)  S  Rol.  Ab.  561,  1.  S7.  Six  Car- 
pentert'  case,  8  Rep.  146,  b. 

(0  Rol.  Ab.  561, 1.  35.  Com:  Dig. 
Tresp.  (C,s).    Perk.  sec.  191. 


(d)  Reed  T.  Harrison,  tW.BLlSSS. 
Aitkenheid  v.  Blades,  5  Tannt.  ISS. 

(e)  Win>erboonie  v.  Bforgaa,  11 
East,  995.  Messing  ▼•  KenUe^  f 
Campb.  N.  P.  C.  lis ;  and  see  ElhcftDn 
▼.  Popplewell,  1  East,  139. 

(  /)  Six  Caipenters*  case,  6  Rep.  146, 
b.  Bagshaw  ?.  Gaward,  Yelr.  96. 
Perk.  sec.  191.    Bac.Ab.  Tresp.  (B). 

(g)  Com.  Dig.  Abatement,  (F.  6> 
Mitchell  T.  Tarbntt,  5  T.  R.  651.  l 
Sannd.  S91,  f.  notes,  5th  edit. 

(&)  Com.  Dig.  Pleader,  (3  M.  3). 

(t)  Donlson  ▼•  Mathears,  4  T.  R.  >03. 
SheUiagT.  Farmer,  l  8tr«646. 
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the  deelaratioii,  the  mistake  b  aidedi  and  will  not  be  a  ground       Of  the 
eyen  of  special  demurrer,  (a)  .  dectontum. 

Some  day  must  be  mentioned,  in  the  declaration,  on  which  the  Omtmuando. 
trespass  must  be  alleged  to  hare  been  committed,  but  the  pre- 
cise day  is  not  material;  and,  in  case  of  a  single  trespass,  it  will 
be  sufficient  to  insert  any  day  before  the  commencement  of  the 
aetion.  (i)  It  was  formerly  usual  in  actions  of  trespass  guare 
dsmsum  JregUf  where  there  had  been  repeated  acts  of  tres* 
pass,  to  dedare  with  a  eaiUimumdo,  that  is,  to  allege  that  the 
defendant  on  such  a  day  committed  certain  trespasses,  (spe- 
dlpxkg  them)  emUimimg  the  said  trespasses,  from  such  a  day 
to  such  a  day,  at  dhers  days  and  times*  But  a  efrntinuamdo 
could  not  be  alleged  in  a  trespass,  which  was  not  capable  of 
being  continued,  as  where  the  trespass  was  one  single  act^  such 
as  cuttmg  down  a  tree.(c)  Howerer,  where  in  a  declara- 
tion, several  trespasses  were  stated,  some  capable  of  being  con- 
tinued and  others,  not,  and  the  eonUmumdo  was  not  confined 
to  the  former,  the  court  after  verdict  said,  that  they  would  re-  . 
strain  the  caiMmumdo  by  intendment  to  those  trespasses,  which 
were  capable  of  continuance,  (d)  And  where  the  trespass  was 
for  taking  ten  loads  of  wheat,  ten  loads  of  barley,  and  ten  loads 
of  oats,  continmng  the  said  trespass  firom,  &c.  to  &c«,  and  there 
was  a  verdict  for  the  plamtifi;  the  judgment  was  affirmed  on 
error,  the  court  observing^  that  where  there  aire  several  things 
alleged,  which  may  be  done  at  several  times,  as  in  the  case  before 
them,  although  the  trespass  be  laid  on  the  first  day,  yet  the  con- 
tmuamdo  shall  make  distribution  thereof,  that  part  was  done  at 
one  day,  and  part  at  another,  within  the  time  laid,  {e)  And 
where  there  were  several  trespasses  laid  in  the  declaration,  and 
the  eanthmumdo  was  confined  to  twp  of  them,  one  of  which  was 
not  capable  of  continuance,  the  court  said,  that  though  this  was 
bad  upon  demurrer,  yet  that,  after  verdict,  they  would  intend 
that  no  damages  had  been  given  for  the  erroneous  eantimh 
ando.{/) 

(m)  White  T.  Shaw,  S  Wilt.  flOS.  Wil-  (i)  Oillun  ▼.  Clayton,  3  Ley.  9S« 

dcr  V.  Haady,  S  Str.  1 151.    ManbaU  v.  Brook  t.  Biihop,  S  Salk.  639. 

Kiff^  1 8tr.  lltfS.  Com.  Dig.  Pleader,  (0  Batler  t.  Hedgei,  l  Lot.  SIO. 

(3  M.  4).  (/)  FonUeroy  v.  Aylmer,  l  Lord 

(ft)  Co.  litt.  SS3,  a.    Qilb.   Eidd.  Kaym.  tSf .    As  to  what  treapaMea  He 

tSS,  4th  adit.  io  coBtinnanoe,  aee  Via.  Ab.  Treipaia, 

(c)  t  Rol.  Ah.  549, 1. 41.    Cost.  Dig.  (I)  (K).    Com.  Dig.  Trei|».  (3  BL  10). 

Pleader,/3  M.  10).  l  Saand.  f  4,  ootet,  Bac.  Ab.  Tresp.  (O.  i,  S).    Ball.  N.  P. 

Sthodit    Tin.  Ab.  Trttp.  (I).  96. 
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Of  the  The  modem  form  of  declaring  for  a  contiiiued  treapaas  is,  that 

declaration,     the  defendant,  on  such  a  day,  and  on  diters  other  days  and 
""  *   times,  between  that  day  and  the  commeneement  of  the  emit,  com- 

mitted the  trespasses,  (a)    But  an  act  which  terminates  on  the 
commission,  and  which  cannot  therefore  in  its  nature  be  cond* 
nued,  shoidd  not  be  laid  to  have  been  committed  on  dirers  days 
and  times,  as  it  would  be  bad  on  special  demurrer  {&) ;  and  if  so 
laid,  and  not  demurred  to,  objection  should  be  made  at  the  trial, 
and  the  plaintiff  will  not  be  permitted  to  give  evidence  of  more 
than  one  act  of  trespass,  (c)    If  the  plaintiff  intends  to  ghre  evi- 
dence of  repeated  acts  of  trespass,  he  must  confine  hsmsdf  to 
the  time  in  the  declaration,  whether  it  be  laid  with  a  cOntimh 
ando,  or  in  the  modem  way  of  divers  days  and  timee,  bat  in  ei- 
ther case  he  may,  if  he  please,  waive  the  time  in  th^  dedaia- 
tion,  and  prove  a  single  trespass  at  any  time  before  the  action 
brought  (cO 
Plaintiff's  pos-      ^^  mast  appear  on  the  declaration,  that  the  possession  of  the 
session.       land,  &c.  to  which  the  trespass  has  been  committed  was  in  the 
plaintifl^  as  that  the  defendant  broke  and  entered  a  certain  dose 
^*  of  the  plaintiff"  (e),  and  this  defect  is  not  cured  by  verdict,  but 
it  may  be  aided  by  the  defendant's  plea,  admitting  a  possession 
m  the  plaintiff.  (/) 
Certainty  and        ^^  ^^  "^^  necessary  to  describe  the  close,  &c.  to  which  the  in- 
locality  of  the    jury  has  been  committed,  by  its  name,  or  to  set  out  the  abuttals (^% 
premises.  but  if  it  be  described  by  its  name  or  by  its  abuttals,  the  proof 

must  agree  with  the  description,  and  a  material  variance  will  be 
filial.  Thus  if  the  description  be  "  on  the  south  side,  abutting 
on  the  mill  of  A.,"  the  plaintiff  mpst  prove  a  null  there,  and  that 
it  was  in  the  tenure  of  A.;  but  it  will  be  suf&cient,  though  tbete 
be  a  highway  between  them,  {h)  Extreme  strictness  is  no^  ne- 
cessary in  the  proof  of  abuttals,  thus  if  a  close  be  described  as 
abutting  towards  the  east,  but  it  proves  to  be  northj  inclining  lo 
east,  it  will  be  sufficiently  described,  (i)    If  the  plaintiff  declares 

(a)  1  Saund.  t4,  (n),  5tb  edit.    See  (/)  Brooke  ▼,  Brooke,  1  Sid.  184. 

Monkton  v.  Pashley,  2  Stik.  639.    Co.  (g)  Martin  ▼.  Kesterton,  «  W.  BL 

Ent.  648.                                               '  1089. 

(6)  English  v.  Pnraer,  6  East,  S95.  (fc)  9  Rol.  Ab.  678,  I.  ll>.    Bon.  N. 

Mitchell  V.  Neal,  Cowp.  8t8.  P.  89.  Gilb.  Evid.  3S7, 4th  edit.   Dyer, 

'  (c)  1  Saaod.  t4  note,  5th  edit.  161,  b. 

(d)  Ibid,  Bull.  N.  P.  86.    Horned  ?.  (i)  S'Rol.  Ab.  678,  1. 15.     Robefis 
Oldacre,  1  SUrk.  N.  P.  C.  351.  v.  Karr,  1  Taunt.  501. 

(e)  Com.  Difr  Pleadei^  (3  M.  9> 
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upon  a  trespass  in  a  dose,  setting  forth  its  abuttalsi  or  its  name,        of  the 
and  prores  a  trespass  in  any  part  of  that  dose,  so  abutted  or     declaration. 
named,  the  jury  may  find  the  defendant  guilty  as  to  that  part,  or    **""-"""" 
a  verdict  may  be  entered  generally  for  the  plaintiff,  (a) 

Where  the  locus  in  quo  is  stated  to  be  situated  in  a  certain 
parish,  the  proof  must  correspond  with  such  statement,  (b)  If  it 
is  stated  to  be  in  the  parish  of  A.,  it  is  enough  if  A.  has  a  church 
and  overseers  of  its  own,  although,  perhaps,  i^trictly  speaking, 
it  may  be  only  a  hamlet.  In  such  an  action,  the  court  will  not 
try  a  question  of  parochiality.  (c) 

The  plaintiff  may  allege  a  matter  in  aggravation  of  damages,  special  damage. 
though  no  action  would  be  maintainable  for  it  by  itself,  as  an 
entry  into  his  house,  and  battery  of  his  wife  and  children,  {d) 
But  it  was  formerly  held,  that  where  the  special  damage  may  be 
made  the  subject  of  a  distinct  action,  as  in  the  above  case,  if  the 
plaintiff  had  lost  the  services  of  his  children,  it  cannot  be  reco* 
vered  as  matter  of  aggravation,  {e)  This  distinction,  however, 
is  not  supported  by  the  modem  practice.  The  rule  now  gene-^ 
Tally  adopted  is  said  to  be,  Ihat  if  the  special  damage,  laid  in 
the  dediuration,  arise  out  of  the  trespass  committed  on  entering 
the  house,  and  the  acts  done  by  the  defendant  to  cause  such 
special  damage,  constitute  a  part  of  one  entire  transaction,  of 
which  the  trespass  in  the  house  was  the  commencement,  the 
plaintiff  will  be  aDowed  to  prove  them,  notwithstanding  they 
might  have  been  the  ground  of  a  separate  action.  (/)  In  a  late 
case,  where  the  declaration  was  for  breaking  and  enterkig  thd 
plaintiffs  house,  and  without  probable  cause,  and  under  a  false 
and  unfounded  charge  that  the  plaintiff  had  stolen  property  in 
her  house,  searching  and  ransacking  the  same,  and  making  dis* 
turbance,  &c.,  it  was  held  that  the  trespass  was  the  substantive 
allegation,  and  the  rest  was  laid  as  matter  of  aggravation  only, 
and  that  the  jury  might  give  damages  for  the  trespass,  as  aggra- 
vated by  those  accompanying  circumstances,  (g) 


(«)  Winkworth  ▼.  Man,  Yelv.  114. 
Ball.  N.  P.  89.  Stefens  v.  Whistler, 
ll&t,51. 

(6)  Taylor  v.  Hooman,  t  B.  Moore, 
161.    Holt'i  N.  P.  C.  523,  S.  C. 

(c)  Per  Ld.  Ellepborongb,  Anon.  S 
Campb.  N.  P.  C.  4,  (n).  As  to  fHmi 
fluk  etidence  of  the  hoose  being  withhi 
tbe  parish,  see  mUe^  p.  58f . 


(d)  Newman  ▼.  Smith,  t  Salk.  64f . 
Cases  temp.  Holt.  699,  S.C.  Coih.Dig. 
Pleader,  (3  M.  10).    Ball.  N.  P.  89. 

(e)  iMd. 

(/)  2  Phni.  Evid.  184, 6th  edit. 

(g)  Braeegirdle  v.  Orford,  9  M.  end 
S.  T7;  and  see  Bennett  ?.  Alleott,  S 
T.  R.  166.  In  trespass  quan  Hmmm 
fngU^  a  justification  of  the  breaking  and 
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Tre^MU. 


Of  the 
(Iccltntioiu- 


Alia 


The  spedal  daodage  diould  be  staled  in  the  dedaratiaiif  or  the 
pLiintiff  will  not  be  allowed  to  ghre  eridence  of  it;  thus  in  a  de- 
claiation  for  fidse  imprisonment^  he  cannot  pve  evidence  that  he 
was  stinted  in  his  food,  or  that  he  caught  an  infectious  dis- 
order, (a) 

The  declaration  concludes  with  the  wordSi  '*  and  other  wrongs 
to  the  said  plaintiff  then  and  there  did,  against  the  peace, 
ftc."  Under  this  general  allegation  it  has  been  held,  that  some 
matters  may  be  given  in  evidence  in  aggravation  of  damages, 
though  not  laid  at  spedal  damage,  provided  they  be  a  conti- 
nuation or  consequence  of  the  trespass  declared  on.  Thus  it 
has  been  said,  that  in  trespass  for  breaking  and  entering  ihe 
plaintiff's  house,  evidence  of  the  defendant  having  debauched  the 
plaintiff's  daughter,  may  be  given  by  way  of  aggravation  wider 
the  alia  enormia*  (b)  However  it  seems  to  be  the  moat  conve> 
nient  and  safest  rule,  not  to  admit,  under  this  general  avennent^ 
proof  of  such  &cts  as  the  debauching  of  a  daughter,  which  aie 
entirely  unconnected  in  their  nature,  and  distinct  firom  the  sub- 
stantive ground  of  the  action,  (the  trespass  in  entering  the  hoose) 
though  in  point  of  time  the  one  may  have  immediately  followed 
the  other,  (c)  In  trespass  for  breaking  and  entering  the  dwell- 
ing house  of  the  plaintiff,  he  was  allowed  to  give  in  evidence 
that  his  irife  was  so  terrified  by  the  conduct  of  the  defendants, 
that  she  was  immediately  taken  ill,  and  soon  afterwards  died ; 
but  this  was  held  to  be  admissible  only  for  the  purpose  of  shew- 
ing how  outrageous  and  violent  the  trespass  was,  and  ndt  as  a 
substantive  ground  of  damage  (d),  and  in  such  an  action  of  tres- 
pass, the  jury  may  consider  not  only  the  mere  pecuniary  damage 
sustained  by  the  plaintiff,  but  also  the  intention  with  which  the 
&ct  has  been  done,  whether  for  insult  or  injury,  (e) 


eoterioff,  will  cover  nwtter  of  aggrava- 
tioD,  at  an  azpaliioD,  Bonoatt  v.  All- 
oott  tiK  mtp,  bat  not  a  distiact  treapaif 
to  the  panoa,  Fhillipa  v.  Howgate,  5 
B.  and  A.  tSO. 

(a)  Lowdaa  v.  Goodriek,  Peaka^  N. 
P.  C.  46.  Pattit  V.  Addiogton,  t6ul.  6S. 

(b)  Per  Holt,  C  J.  RaMall  ?.  Con, 
6  Mod.  Itr.  CaMt  Ump.  Holt,  699. 
Sipponv.Ba«at,lSid.9S5.  Boll.N. 
P.  89. 

(0  S  Pbai.  Efid.  1S5,  Sth  edit. 
**  Nothiog  can  be  gi?en  in  evidence  nn- 
der  the  alia  €MfMia^eicept  acta  which 


ooold  not  be  pot  upon  the  record.*  Ar 
liOrd  Kenyon.  Lowden  ▼•  Ooodrick, 
PMdce'a  N.P.C46.  Gilb.fivid.t9', 
4th  edit. 

(d)  Hndeyv.  Beig»l8tai^.N.P.C 
98.  ^  It  it  alwayt  the  practice  to  five 
in  evidence  the  drdunttancet  irfudi  nc- 
company  and  givo  a  chamcler  to  tho 
trcapaat."  Per  Le  Blanc,  J.  t  M.  and 
8. 79. 

(«)  Per  Abbo^  J.  Sean  v.  Lyona,  t 
ataik.  N.  P.  C.  StS.  Mereat  v.  Uar> 
v^,  1  Mardi.  139. 


Trespass. 

Th^  trespass  should  be  alleged  to  have  been  committed  vi  et 
wnrmis^  and  contra  pacem  regis^  though  the  only  mode  of  taking 
advantage  of  the  omission  is  by  special  demurrer  (a),  and  in  the 
Common  Pleas,  where  the  words  are  recited  in  the  writ,  though 
omitted  in  the  declaration,  it  is  sufficient.  (6) 
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Of  the 
d«cUratiQn. 


The  general  issue  in  trespass  quare  ctatuum  /regit,  is  Not 
which  puts  in  issue  the  plaintiff's  possession  of  the  pre- 
mises at  the  time  of  the  supposed  trespass,  and  the  fact  of  the 
trespass.    Under  this  plea  the  defendant  may  give  evidence  of 
dtle,  for  although  it  is  true,  that  even  a  wrongful  possession  is 
suffident  to  maintain  trespass  (e),  yet  that  is  only  as  against  a 
wrong  doer.(d)  The  defendant  therefore  may  shew  that  the  soil 
and  freehold  was  in  himselfi  or  that  he  held  by  a  demise  from 
the  owner  of  the  land,  or  that  the  plaintiff's  interest  in  the  pre- 
mises, which  he  held  under  the  defendant,  had  expired,  at  the 
time  of  the  supposed  trespass  (e) ;  or  that  the  freehold  and  right 
of  possession  were  in  a  third  person,  by  whose  command  he  en- 
tered. (/)  So  the  defendant  may  shew,  under  the  general  issue, 
that  he  was  tenant  in  common  with  the  plaintiff,  or  that  a  third 
person,  by  whose  command  he  entered,  was  tenant  in  common 
with  die  plaintiff,  (g) 

By  statute  11  Geo.  S,  c.  19,  s.  21,  in  actions  of  tre.$pa8s 
brought  against  any  persons  entitled  to  rents  or  services  of  any 
kind,  their  bailiff,  or  receiver,  or^  other  person,  relating  ta  any 
entry,  by  virtue  of  that  act  or  otherwise,  upon  the  premises 


or  tKeplea. 
General  iasue* 


(c)  4aBd  5  Anoe,  e.  16,  a.  1. 

(fr)  Com.  Dig.  Pleader,  (S  M.  7,) 

(5  M.  8). 

(eyJiUtf  p.  661.  Defendant  can- 
ttotgive  in  evidence,  that  plaintiff  bad 
no  pMperiy.    Ball.  N.  P.  91 . 

(il)  Taylor  T.  Eaatwood,  1  East,  f  17. 
<#)  Dod  ▼•  Kyffin,  7  T.  K.  S64.  Ar- 
gmt  ▼.  Dnrtmat,  8  T.  R.  403.    Toner 
v«  Meymott,  1  Bingh;i58. 

</)  DieiBly*s  case,  1  Leon.  301. 
Ar^ot  V.  Dnrrant,  8  T.  R.  403.  Gilb. 
JSvid.  255,  4th  edit.  The  declarations 
pf  the  owner,  made  after  the  trespass, 
said  to  be  inadmissible  to  profe 

2 


the  command.  Garr  v.  Fletcher,  9 
Stark.  N.  P.  C.  71 .  This  point  was  reserv- 
ed  by  Holroyd,  J.  io  Davies  v.  Lorimcr, 
Lane.  Spring  Ass.  1824;  bat  the  case 
went  off  on  another  point.  See  Hall  ▼« 
^id^ersgill,  1  B.  and  B.  S82.  As  in  lib, 
ten*  the  command  is  traversable,  so  un- 
der the  general  issue  it  most  be  proved. 
Rnled  by  Holroyd,  J.  in  Davies  v.  Lori- 
mer.  Lane.  Spring  Ass.  1824.  And 
see  Chambers  v.  Donaldson,  11  i^ast, 
74. 

(g)  Ross's  case,  3  Leon.  83*    Gilbj 
Evid.  9S5, 4th  edit. 
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IVeipdsh 


Of  the  piet.   chargeable  with  such  rents  or  services^  or  to  any  distress  or  »- 
■  sure,  sale  or  disposal,  of  any  goods  or  chattels  tfaereupoOy  the 

General  ifmie.  defendants  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence.  But  a  party  distraining  off  the  dendsed  pfe- 
mises,  is  not  entitled  by  this  statute  to  give  the  special  matter  in 
evidence  under  the  general  issue,  (a)  Similar  providons  are 
made  with  regard  to  actions  of  trespass  against  justices  of  Ae 
peace,  mayors,  constables,  &c.  by  stat.  7  Jac.  1,  c.  5,  and  widi 
regard  to  actions  against  churchwardens  and  overseers,  by  stat 
21  Jac.  1,  c.  12. 

Where  the  defendant  does  not  deny  the  possession  to  be  in 
the  plaintiff)  but  alleges  a  special  ground  of  excuse,  and  adnit- 
ting  the  trespass,  avoids  the  effect  of  it  by  a  justification^  insndi 
cases  he  must  plead  specially,  and  cannot  give  his  matter  of  de- 
fence in  evidence  under  the  general  issue.  (6)  Thus  he  most 
plead  a  right  of  common  (c),  a  right  of  way,  whether  pubGc  or 
private,  or  any  other  easement  (c^X  defect  of  fences  (e)i  oraS- 
cence.<y*)  So  the  defendant  must  specially  plead  an  entry  by 
authority  of  law,  as  that  the  locus  in  quo  was  a  common  inn(j); 
that  he  entered  to  shew  the  sheriff  the  cattle  upon  reideTin(i); 
or  to  view  waste  (t) ;  or  to  remove  a  nuisance,  (i)  In  shoit, 
every  matter  which  excuses  or  justifies  the  trespass,  must  be  spe- 
cially pleaded.  (/) 

All  matters,  in  discharge  of  the  action,  must  aho  be  pleaded 
specially,  as  a  former  recovery,  a  release,  or  accord  and  satiaftc- 
tion.  (m) 

The  defendant  cannot  prove  under  the  general  issue,  tliat  the 
plaintiff  is  jointenant,  or  tenant  in  common  of  the  premises  3i 
question  with  another  person,  for  such  matter  ought  to  be  pleaded 
in  abatement  (») ;  though  where  one  tenant  in  common  brings 


(«)  Vaagbtn  ?.  Davb,  1  Esp.  N.  P.  C. 
S57.  Farneaux  v.  Fotberby,  4  Campb. 
N.P.C.  136. 

(b)  Co.  Litt.  Sas^  b.  ViD.  Ab.  £f  id. 
(O.  b.  1). 

(e)  Br.Ab.  GeD.Iasoe,  55.  Co.  Litt. 
185,  a. 

(d)  Yin.  Ab.  tvidence,  (Z.  a).  OUb. 
Evid.  S51, 4Uiedit.  Hawkins  t.  WeHea, 
S  Will.  175. 

(0  Co.  Litt.  t85,  a. 


(/)  Gilb.  Efid.  949, 4tli  edit 

(g)  Com.  Dig.  Pleader,  (SBL  35). 

(fc)  f  RoK  Ab.  555, 1. 12. 

(0  Coil.  Dig.  Pleader,  (5  M.  55> 

(k)  Com.  Dig.  Pleader,  (3  M.  9). 

(I)  See  podf  tfae  varioiu  imaten  wUck 
may  be  pleaded. 

(«)  Bird  ?.  RaadaO,  5  Boir.  1555. 

(ii)  Brown  ▼•  Kedgei,  1  SbHc  9a 
BvlL  N.P.  91.  Gab.  End.  f54y  d* 
edit.    Trids  pcrjM^  541,  &5t. 
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trespass  against  his  cotenant,  the  cotenancy  may  be  given  in    Of  the  plea. 
eTidence  under  the  general  issue,  (a) 

* 

If  the  plaintiff  declares  generally  against  the  defendant,  for     Of  lib.  Ten. 
breaking  and  entering  his  close  in  A.,  without  naming  the  closei 
the  defendant  may  plead  liberum  tenementum,  or  the  common 
bar^  vis.  that  the  close  is  his  soil  and  freehold,  or  the  soil  and 
freehold  of  a  third  person,  by  whose  command  he  entered  (6),  r 
which  may  have  the  effect  of  compelling  the  plaintiff  to  new  as« 
sign,  and  to  ascertain  the  close  with  exactness  and  precision, 
either  by  its  name  or  abuttals;  for  if  the  plaintiff  should  take 
iasoe  on  such  plea,  it  would  be  su£Scient  for  the  defendant  to 
prove  a  freehold  in  himself  any  where  in  A.,  which  would  en- 
title him  to  a  verdict,  (c)    There  are  three  modes  of  pleading 
tUa  plea.    1.  By  naming  a  wrong  place  in  the  vill,  e.  g.  Broom- 
Jleldy  and  then  (whether  truly  or  not  is  immaterial)  alleging  that 
such  place  is  the  soil  and  flreehold  of  the  defendant.    In  this 
case,  as  the  plaintiff  cannot  entitle  himself  to  Broomfield,  or 
prove  a  trespass  committed  in  it,  he  must  necessarily  new  as- 
sign, (ef)   S.  By  pleading  generally  that  the  locus  is  the  soil  and 
freehold  of  the  defendant ;  and  Sdly,  that  the  hcug  is  an  acre  of 
land,  or  a  house,  which  is  the  soil  and  freehold  of  the  defendiEmt» 
The  two  latter  pleas  do  not  necessarily  induce  a  new  assignment^ 
Ibr  if  the  defendant  has  not  any  freehold  in  the  vill,  the  plaintiff 
may  traverse  them  with  safety,  (e)    So  if  the  defendant  pleads 
that  the  loeus  in  quo  is  called  by  such  a  name,  and  that  it  is  Ina 
ISreehold  (mentioning  the  very  name  of  the  place  where  the  tres- 
pass was  committed)  the  plaintiff  must  traverse  the  plea,  and  not 
new  assign,  for  the  parties  are  then  agreed  as  to  the  place ;  but  if 
he  derives  title  under  the  defendant,  as  by  a  lease  for  years,  or 
states  a  title  not  inconsistent  with  the  defendant's,  he  must  nei- 
ther traverse  the  plea  nor  new  assign,  but  admitting  the  freehold 
to  be  in  the  defendant,  must  insist  on  his  own  title,  and  then  the 
traverse  must  come  cm  the  part  of  the  defendant.  (/) 

(«)  Gilk  Efid.  S35, 4th  edit.  1090. 

(b)  The  command   b    trtfemble.        (e)  SeeSelw.  NuiPrm^  ItSS,  4th 
Cbmben  t.  DonaldiOD,  11  East,  65.  edit,  where  the  hiBtory  of  thi«  plea  is 

(c)  Helwit  ?.  Lambe,  9  Saik.  453.  well  detailed. 

46oodright  V.  Rich,  7  T.  R.  3S5.  Uawke  (/)  Lambert  ▼.  Stroother,  Willes,  SiS, 

▼•  Bacon,  S  TaoM.  156.    1  Saand.  S99,  «t5.  Stepotiy  at  to  the  replication  and 

b.  note,  5th  edit*  new  assignment. 

(d)  Martin  v.  Kestertoo,  S  W.  Bfaiekf . 

3x2 


Gf^  Treipagi. 


Of  Lib.  Ten. 


Of  tiie  ptet.  Such  is  the  mode  of.  pleadii^,  wUfie  the  jiabl6t£  gif«s  no 
name  to  the  close  m  the  declaration;  but  by  a  rate,  both  of  the 
King's  Bench(a)  and  Common  Plqas  (6),  the  dedaiation  upon  an 
original  qttare  cUnuum  fregit,  jpay  moition  the  place  certail^, 
and  so  prevent  the  use  and  necessity  of  the  common  bar.  Hieie^ 
fore  when  the  plaintiff  naises  the  real  name  of  the  do^e  in  ik 
V  declaration,  and  the  d^endant  pleads  liberum  tenemeuhm^  ge- 
neraUy,  without  setting  out  the  abuttds  of  the  dose,  the  pUatiff 
need  not  new  assign,  but,  having  traversed  the  plea,  may  re- 
cover on  proving  a  trespass  done  to  a  close  in  his  poascwon, 
bearing  the  name  stated  in  the  declaration,  although  die  defiend- 
ant  may  have  a  close  in  the  same  parish,  known  by  the  same 
name,  (c) 

Since  the  cases,  which  have  determined  that  the  defendsnt 
may  give  evidence  of  title  in  himself  or  another,  under  the  geneiai 
issue  ((f),  the  plea  of  liberum  ienemenium  has  fiJIen  into  disose, 
though  it  may  still  be  adopted  whenever  it  is  desiraUe  to  con- 
fine the  plaintiff  to  the  proof  of  a  trespass  in  a  close  spedaDy  de- 
^ribed.  (e)  The  plaintiff  may  always  avoid  the  delay,  inclined 
by  a  new  assignment,  on  the  plea  o{  liberum  ienemenium,  by  de- 
scribing the  locus  in  quo  with  accuracy  and  predsion  in  the  de- 
claration. 

Of  right  of  com^  In  a  declaration  for  disturbing  the  plaintiff,  in  the  eietciae  of 
moil.  his  right  of  common,  it  has  been  shown  that  it  is  not  necesany 
for  him  to  set  out  any  title  to  the  conmum,  and  that  he  nay 
state  that  he  was  possessed  of  certain  land,  by  reason  wfaerec^he 
has  a  right  of  common.  (/)  But  in  a  plea  justifying  under  a  righl 
of  common,  the  defendant  must  set  out  fais  title  to  the  common 
specially,  as  in  a  plea  of  common  appurtenant,  by  shewing  a  seisin 
in  fee  of  the  land,  in  respect  of  which  he  claims  a  right  of  com- 
mon, either  in  himself  or  some  other,  under  whom  he  derives 
title,  and  then  prescribing  in  a  que  estate*  (g) 

Where  a  copyholder  claims  conmion  or  other  profit  m  afiaio 

(a)  Rule  K.  B.  M.  1654, 1. 12.  51 . 

(b)  Rule  C.  P.  M.  1654, 1. 16.  (/}  Ante,  p.  377. 

(c)  Cocker  t.  CromptOD,  1  B.  and  C.       ,(g)  Orimsmd  v.  H&riowe,  4  T.  R. 
469.  718.    Striiiger'8  caaie,  Cro.  Ctu-.  599L 

(d)  Antti  p.  665.  1  Sannd.  546,  notes,  5tb  edit. 
0)  8«e  Steveos  ▼•  WhisiUer,  11  Esit, 


TVetpois. 
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Ofrightof  eom- 


mozu 


Mb,  lie  mQBt  not  daim  it  by  custom  (aX  but  must  prescribe  for    Of  the  plea. 

it  in  the  name  of  the  lord,  (b)    Where  the  copyholder  chums 

conunon  or  other  profit  iu  the  lard's  soilf  he  cannot  prescribe  for 

it  in  his  own  name,  on  account  of  the  weakness  of  his  estate ;  nor 

in  the  lord's  name,  for  the  lord  cannot  prescribe  for  common  or 

other  profit  in  his  own  soil ;  the  copyholder,  therefore,  must  en* 

title  himself  to  it  by  way  of  custom  within  the  manor,  (c) 

As  an  interest  or  firoiit  i  prendre  in  another  Qian's  soil  cannot 
be  claimed  by  custom  (unless  in  the  abovementioned  case  of  a 
copyholder  cluming  it  in  the  lord's  soil)  a  custom  that  every 
iemmi,  inhabitant ^  or  ocetqrier  of  any  message  within  a  borough, 
has  been  used  to  have  common,  is  bad,  but  the  inhabitant  should 
/either  prescribe  in  the  corporation  of  the  borough,  if  such  a 
prescription  can  be  sustained  by  the  evidence,  or  else  in  his  own 
name,  that  he  and  all  those  whose  estate  he  has  in  a  house  in  the 
borough  have  been  used  to  have  common,  (d) 

If  there  be  any  reason  to  apprehend  that  a  prescriptive  right 
of  common  has  been  extinguished  by  unity  of  possession,  it  is 
proper  to  add  a  plea,  claiming  the  conunon  by  non-existing  grant. 
In  such  plea  it  is  necessary  to  state  the  date  of  the  grant,  and  the 
names  of  the  parties  (e\  hutprofifrt  is  excused,  if  it  be  averred 
that  the  deed  has  been  lost  by  time  and  accident*  (/) 

Where  a  prescription  is  alleged  in  bar  it  is  an  entire  thing,  and  Statement  of  the 
must  be  proved  as  laid.(jr)  But  the  proof  of  a  larger  prescrip-  prescnption. 
ticHi  than  that  alleged  will  not  be  a  variance.  Thus,  where  a 
person  prescribed  for  a  right  of  conunon  for  one  hundred  sheep, 
and  the  jury  found  a  right  for  one  hundred  sheep  and  su»  cows, 
the  prescription  was  held  to  be  proved.  (A)  So  in  a  prescription 
for  common  of  pasture  for  sheep  levant  and  eouchant,  the  jury  re« 
turned  a  special  verdict,  that  the  right  of  common  extended  to 
all  other  cattle  levant  and  cauciant  on  the  tenement,  as  well  as 


(«)  Orimstetd  ▼•  Marlow,  4  T.  R. 
7ir. 

<*)  BarwBck  ▼.  MatUiews,  5  Tannt. 
360.    lManli.50,S.C. 

(c)  Foison  Y.  Crmchroode,  4  Rep.  Sl« 
b.  Gatewmrd*t  case,  6  Rep.  60,  b. 
Pearce  ▼.  Bacon,  Cro,  Elia.  590.  t 
8Miod«549,  notes,  5tb  eUit.  Com.  Dig. 
C<»pyh.  (K.  6). 

i^d)MtVUn  V.  Spatenan,  1  Saand.  540, 
b*  and  tlie  notes.    Gatewvd*s  case,  6 


R«p.  59,  b.  Griuistead  ?•  Marlowe,  4 
T.  R.  717. 

(e)  Hendy  v.  Stephensoo,  10  East, 
55. 

(/)  Read  t.  Brookman,  5  T.  R.  151. 

(g)  Per  Ilolroyd,  J.  RicketU  ▼.  Sal- 
wey,  t  B.  and  A.  566. 

(A)  Boshwood  v.  Pond,  Cro.  EJiz. 
72S.  Johnson  ▼.  Tborooghgood,  1 
BrowDl.  177.    Hob.  64,  8.  C. 
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Of  the  plet.    to  fiheep,  and  the  court  held  that  the  prescription  wat  not  £ibi- 

*  moo.  B"^  ^^^  defendant  must  prove  a  prescription  as  ample  as  that 

alleged^  and  therefore,  where  the  defendant  prescribed  for  a 
right  of  common  in  five  hundred  acres,  and  it  was  found  by  ter- 
dict  that  the  ancestor  had  released  the  common  in  five  of  those 
acres,  the  court  held  that  the  defendant  had  failed  in  bis  pre- 
scription,(6)  So  on  a  prescription  for  all  commonable  cattle^ 
eyidence  of  common  for  sheep  and  horses  only  will  not 
the  issue*  (c)  So  where  the  defendant  prescribed  for 
for  all  cattle^  &c.  at  all  times  of  the  year,  and  itappeared  incfi- 
dence  that  sheep  were  excepted  for  a  certain  time  in  the  yesr, 
the  court  held  the  prescription  not  to  be  proved,  and  said,  thatit 
ought  to  have  been  pleaded  specially  with  this  exception,  (d)  Aad 
where  a  man  has  an  acre  of  freehold  in  a  great  field,  to  whidi 
common  belongs,  he  cannot  prescribe  for  such  common  in  die 
whole  field,  but  in  such  a  part  of  the  fields  because  otherwise  the 
prescription  would  extend  to  his  own  land,  in  which  he  camiot 
have  common,  (e) 

Of  right  of  way.      In  pleading  a  right  of  way,  the  defendant  must  state  a  tide  to 
Title,  how     the  way,  either  by  actual  (/),  or  implied  grant  (g\  by  prescrip- 
•hcwn.       ^Qn  (^)^  by  custom  (i),  or  by  express  reservation,  (i) 
Btf  grant.         ^^  pleading  a  right  of  way  by  actual  grant,  it  nmst  be  stated 
according  to  the  terms  of  such  grant ;  and  as  twenty  yean  ad- 
verse unexplained  user  of  a  right  of  way  is  evidence  of  a  grant  (/) 
a  right  of  way  by  non-existing  grant  may  in  such  case  be  plead- 
ed, but  the  names  of  the  parties  to  such  supposed  grant  most  be 
stated,  (m)    Where  it  is  possible  tiiat  a  prescriptive  right  of  wsy 
has  been  extinguished  by  unity  of  possession,  and  the 


(«)  Broges  v.  Searle,  Oirth.  S19.    1  UU    See  9  H.  BL  SS4. 

Shower,  347.    4  Mod.  89,  S.  C.    See  (e)  Conjtn  v.  Jacktoa,  Clijt.  19. 

tkt  Bailiffs  of  Tewkibnry  ▼.  Bricknell,  Freenan,  f  10.    Viiu-  Ab.  PRsctiptiea, 

lTaaDi.l4S.  (Y).  pi.  t5.    See  GbeeoBtti  ▼. Hard- 

(k)  Rotberam  ▼.  Green,  Noy,  67.  ham,  i  B.  an^  A.  70S. 

(c)  Priog  V.  Henley,  Bull.  N.  P.  59;  (/)  Anity  p.  S6S. 
and  see  LoveUce  v.  Reignoldi,  Cro.  (jg)  AnU,  p.  965, 
Elix.  565,  Rogers  v.  Allen,  1  Campb.  (A)  AttU,  p.  S6S« 
N.  P.  C.  S13.    Coney  ▼.  Verden,  Selw.  (t)  /Wd. 

N.  P.  414,  4Ui  edit.    Brook  ▼.  WilleC,  (k)  Ibid. 

SH.  BL  9t4.    Yin.  Ab.  Pretcrtption,  (I)  Ante,  pp.36t,S71. 

(W).  («)  HtBdy  V.  StophfBioii,  to  S«i, 

(d)  R.  T.  Inhab.  of  HermiUfey  Cartb.  SB* 
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stances  wiU  support  a  plea,  of  right  of  way  by  non-existing  grants     Of  the  plea. 
such  plea  shouU  be  added.  ""; 

In  pleading  a  right. of  way  by  necessity  (or  rather  by  implied    ^.IJ^^* 
gnmt  {a\  the  defendant  must  state  his  title  as  it  really  is,  and  in  ^^ 

what  manner  it  arises  (b) ;  but  where  the  origin  of  a  way  of  ne-^ 
cessity  can  be  no  longer  traced,  but  it  has  been  used  without  in- 
terruption, it  must  be  pleaded  as  a  way  either  by  grant  or  pre- 
scription, (c) 

In  pleading  a  right  of  way  by  prescription  {d),  as  well  as  a  ^9  prescription 
right  of  common  (e),  the  prescription  must  be  proved  as  laid,  but 
proving  more  does  not  vitiate  the  prescription.  Thus  where  the 
prescription  stated  was  for  a  way  for  the  inhabitants  of  Water 
Caton,  but  the  prescription  proved  was  for  the  inhabitants  of 
Water  Eaton  and  other  towns,  Probyn,  J.  held  that  the  plea  was 
not  vitiated,  (y)  But  the  defendant'  must  prove  a  prescription 
as  large  as  that  stated  in  his  plea ;  thus  in  an  action  on  the  case, 
for  disturbance  of  way,  it  was  held  that  a  claim  of  a  prescrip- 
tive right  of  way  from  A.  over  the  defendant's  close  into  D.  is 
not  supported  if  it  appear  that  a  close  called  C,  over  which 
the  way  once  led,  and  which  adjoins  to  D.,  was  formerly  pos- 
sessed by  the  owner  of  dose  A.,  and  was  by  him  conveyed 
in  fee  to  another,  without  reserving  the  right  of  way,  for  there- 
by it  appears  that  the  prescriptive  right  of  way  does  not,  as 
claimed,  extend  unto  D.  but  stops  short  at  C.  (g)  In  this  case 
Lord  Kenyon  said,  that  the  plaintiff  might  perhaps  still  have 
a  prescriptive  right  of  way  totoards,  but  certainly  not  unto,  the 
terminus,  (h)  Where  the  defendant  in  trespass  quare  clausum 
/regit  in  his  plea  prescribed  for  an  occupation  way  from  his  own 
close, "  unto,  through,  and  over  the  said  several  closes,  in  which, 
&c/'  to  and  unto  a  certain  highway,  &c.  and  from  thence  back 
again  unto  the  said  close  of  the  defendant;  and  it  appeared  at  the 
trial  that  one  of  the  several  intervening  closes  was  in  the  posses- 
sion of  the  defendant  himself.  Lord  Kenyon  thought  that  the 
prescription  was  negatived,  and  the  plaintiff  had  a  verdict,  but  on 

(«)  Awte,  p.  363.  1244,  4th  edit. 

(6)  DaUon  v.  Ttylor,  2  Lotw.  1487.  {g)  Wright  ▼.  Rattray,  1  East,  377. 

BnUard  t.  HarrisoD,  4  M.  and  S.  587.  (A)  Bat  qvntrt,    whether  such'  pre- 

1  Saond.  3t3,  a.  note,  5th  edit.  scriptive  claim  would  not  be  destroyed 

(c)  1  Saund.  323,  a.  note,  5th  edit.  by  shewing,  that  close  C  was  once  in 

(d)  AnUf  p.  365.  the  potsessioD  of  the  owner  of  close  A«, 
{•)  AmUf  p.  368.  and  that  before  that  time,  the  way  ex* 
(/)  Foontaia  Vi  Cook,  Selw.  N.  P«  tended  imlo  the  ttrmmu. 
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Of  right  of  way. 


Byeuttom* 


How  the  way 
must  be  de- 
•cribed. 


Of  the  plea,  application  to  the  court  of  Common  Pleas  a  new  trial  was  grant- 
ed, (a)  If  a  man  has  a  right  of  way  from  his  hooae  to  the 
church,  and  the  close  next  to  his  house,  over  which  the  way  leads, 
is  his  own,  it  is  said  by  Dodderidge,  J.  that  he  cannot  prescribe 
that  he  has  a  right  of  way  from  his  house  to  the  church,  became 
he  cannot  prescribe  for  right  of  way  over  his  own  land,  bot  Ley^ 
C.  J.  and  Chamberlain,  J.  contra,  for  then  all  ways  over  commoD 
fields  would  be  destroyed ;  and  they  said  that  a  general  prescrip- 
tion applied  only  to  the  lands  of  others.  Dodderidge,  J.  observ- 
jed,  that  it  might  be  otherwise  where  the  way  was  indefinite,  (b) 
If  a  right  of  way  be  qualified,  it  must  be  described  accord- 
ingly, (c) ' 

Where  a  copyholder  claims  a  right  of  way  over  his  lord's  soil, 
he  cannot  prescribe  for  it,  either  in  his  own  name  on  account  of 
the  weakness  of  his  estate,  or  in  his  lord's,  for  the  latter  cannot 
have  an  easement  in  his  own  soiL  (d) 

The  particular  kind  of  way  must  be  stated  in  the  plea,  whedier 
a  foot-way,  a  horse-way,  or  a  carriage-way,  otherwise  it  wiU  be  bad 
on  demurrer  (e) ;  but  in  pleading  a'  right  of  way,  there  is  a  dis- 
tinction between  a  public  way  and  a  private  way ;  in  pleading  the 
former,  it  is  not  necessary  to  set  out  the  terminus  i  quo  or  ad 
quern  (/),  which  is  requisite  in  pleading  the  latter,  (g)  So  in 
pleading  the  former  it  is  sufficient' to  allege  that  it  is  a  common 
public  highway,  without  shewing  how  it  became  so,  or  that  it 
has  been  so  from  time  immemorial.  (A) 

It  has  been  asserted  that  a  right  of  way  ought  not  to  be  plead- 
ed as  appendant  or  appurtenant,  because  it  is  not  an  interest 
but  an  easement  only,  (f)  This,  however,  appears  to  be  incor- 
rect, for  imless  a  right  of  way  could  be  appendant  or  a|^urte- 
nant  to  land,  it  could  not  be  claimed  by  prescription  in  a  que  ei- 
iaie,  {k) 


(a)  Jackson  v.  Sbillito,  cited  1  East, 
381. 

<6)  Slomati  v.  Wett,  P^lro.  S87.  2 
Roll.  Kop.  397,  S.  C.  Lord  Kenyod 
appears  to  have  iocrmed  to  tbe  opinion 
ot  Dodderidge.  Wrigbt  v.  Ratlray,  I 
Ea8t,S8'2. 

(c)See  R.v.  Marquis  of  Buckingham, 
4Can)pb.  N.P.C.  189. 

(d)  S.  P.  as  to  Common,  4  Rep. 
51,  b.  6  Rep.  60,  b.  1  Saond.  349, 
notes,  5th  edit.    Ante^  p.  66T, 

(«)  Alban  ▼•  BrowDMU,  YeW.  163. 


1  Brownl.  S15,  S.  C 

(/  )  Rouse  V.  Bardin,  1  H.  Bl.  35U 

{g)  Ibid.  Alban  v.  Brownsall,  Yelv. 
1 63.  Vin.  Ab.  Chimin  private,  (H).  pf. 
14. 

(h)  Aspiudall  v.  Brown, 3  T.  R.  S65. 

(t)  Godley  v.  Frith,  Yelv.  159.  Can. 
Dig.  Chimin,  (D.  S).  See  AnoD.  Hard. 
407. 

{k)  Litt.  a.  183.  See  Plowd.  170. 
Morris  v.  Edgington,  3  Tanit.  SO. 
Whallfy  T.  Tompson,  i  Bot.  awl  P^ 
375. 
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Of  defect  of 
fences* 


To  trespass  quare  etausum /regit  the  defendant  may  plead,  oftheplei. 
that  the  plaintiff  is  bound  to  repair  the  fences  between  the  closes 
of  plaintiff  and  defendant,  and  that  for  want  of  such  repair  his 
cattle  escaped  and  did  the  damage  alleged,  (a)  But,  if  the  plain- 
tiff gives  the  defendant  notice  that  the  cattle  are  upon  his  land, 
and  the  defendant  suffers  them  to  continue  there  after  such  no- 
tice, the  cattle  are  then  trespassers  (6),  for  the  owner  may  justify 
an  entry  into  the  plaintiff's  lands  in  order  to  retake  the  beasts,  (c) 
If  lands  be  open  to  the  highway,  and  the  beasts  of  a  stranger 
enter  upon  the  land,  it  is  a  trespass  (d),  but,  if  the  cattle,  in  pass- 
ing on  the  highway,  eat  herbs  or  com  raptim  et  iparrim,  against 
the  will  of  the  owner,  this  is  no  trespass,  {e)  Where  two  persons 
are  possessed  of  adjoining  closes,  neither  being  under  any  obli- 
gation to  fence,  each  is  bound  to  prevent  his  cattle  from  trespass- 
ing on  the  land  of  the  other.  (/)  If  A.  is  bound  to  enclose 
against  B.,  and  B.  against  C,  and  C.'s  cattle  escape  out  of  his 
land  into  B.'s  land,  and  remain  there  after  notice  from  B.,  and 
afterwards  escape  into  the  land  of  A.,  through  defect  of  A.'s 
fences,  in  this  case  A.  may,  as  it  seems,  maintain  trespass  against 
C,  for  A.  was  only  bound  to  fence  against  cattle  being  lawfully 
in  the  close  of  B.  (g) 

It  is  sufficient  for  the  defendant  to  say  that  he  is  possessed  of 
a  close  adjoining  to  the  plaintiff's  close,  without  saying  for  what 
term  or  by  what  title  (A),  though,  if  the  defendant  allege  a  pre- 
cise estate  in  fee,  he  gives  the  plaintiff  an  opportimity  of  travers- 
ing it  (i) 

It  was  once  thought  that  it  was  not  sufficient  to  state  in  gene- 
ral terms,  that  the  plaintiff  ought  to  repair,  without  shewing  by 
what  title,  whether  by  prescription  or  otherwise  (A),  but,  under 
the  distinction  which  has  been  since  taken,  between  cases  where  a 
party  lays  a  charge  upon  the  right  of  another,  and  where  he  pre- 


(«)  Con.  Dig.  Pleader,  (3  M.  t9). 
S  Rol.  Ab.  565, 1.  SO.  Vio.  Ab.  Fences. 

(6)  Edwards  ▼.  Halinder,  9  Leon.  95. 
Kinp  Y.  Cm  wet,  2  Lntw.  1578.  S 
Sannd.  S85,  note.  Com.  Dig.  Pleader, 
(3  M.  29). 

(c)  9  Rol.  Ab.  565, 1.34. 

(d)  f  RoL  Ab.  565,  1. 47.     * 

(r)  Com.  Dig.  Trespan,  (D).  f  Rol. 
Ab.  567, 1. 55. 

(/)  Qrarchill  v.  Evana,  1  Tannt  599. 
Dyer,  379,  b.    Tenant  v.  Oolding,  6 


Mod.  314. 

(g)  Dyer,  365,  b.  Dovaston  ▼.  Payne, 
9  H.  Bl.  528.  Anon.  3  Wils.  126,  fwrr* 
wbere  no  notice  bai  been  given,  F. 
N.  B.  128,  note  (a>  Rigbt  ▼.  Bay 
nard,  1  Freem.  379.    3  Keb.  388,  417. 

(k)  Com.  Dig.  Pleader,  (3  M.  99). 
Faldo  Y.  Ridge,  YeW.  75. 

(t)  Dyer,  365,  a.  F.  N.  B.  198, 
note  (a). 

(Is)  Fiildo  ▼.  Ridge,  Yelv.  74.  Com. 
Dig.  Pleader,  (3  M.  99). 
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or  tike  plea. 

Of  defect  of 


Under  legal 
prooeM. 


scribes  himself  in  right  of  his  own  estate  (a)i  it  seemsj  diat  it  is 
suflident  to  state  generally  that  the  {daintiff  ought  to  repdbr  the 
fences,  (b) 

The  defendant  may  justify  in  an  action  of  trespass  jmare 
clausttm/regUy  by  pleading  an  entry  to  execute  process  (e),  and 
when  the  defendant  justifies  under  a  writ,  warranty  precepi^  or 
apy  other  authority  whatererj  he  must  set  it  forth  partieularljr 
in  his  plea,  for  it  is  not  sufficient  to  allege  generally  that  he  com- 
mitted the  act  complained  of  6y  ffiriue  of  acertainftrk,  or  cHer 
warrant  directed  to  him,  but  he  must  set  it  forth  specially,  and 
shew  that  he  has  pursued  the  authority  in  substance  and  ^fect  (d) 
There  is  a  distinction  in  pleading  a  justification  under  process, 
between  the  party  or  a  stranger,  and  the  officer.  The  party  in 
the  causci  or  a  stranger,  must  set  forth  the  judgment  as  wdl  as 
the  writ  in  the  plea(tf),  but  the  officer  need  only  Aew  the  writ 
and  warrant  (/),  for  he  is  bound  at  all  events  to  execute  the  pro- 
cess of  the  court  Where  the  party  to  the  cause  and  the  officer 
join  in  the  plea,  it  must  c<Hitain  a  justffication  sidBcient  far  Ixitb, 
aod  must,  dierefore,  set  out  the  judgment,  or  it  will  be  bad.  (g) 
If  an  officer  justify  under  metne  process,  which  he  ought  to  re- 
turn, and  all  memte  fMrocess  ought  to  be  returned,  he  must  shew 
a  return  in<  his  plea(A),  but  there  is  said  to  be  a  difoence  be- 
tween the  principal  officer,  to  whcmi  the  writ  is- directed,  and  a 
subordinate  officer,  for  the  former  shall  not  justify  imder  the  pro- 
cess, unless  he  has  obeyed  the  order  of  the  court  in  retunii^  'VL, 
whUe  it  is  otherwise  with  r^;ard  to  the  latter,  who  has  not  the 
power  to  procure  a  return  to  be  made,  (t)  Where  an  officer 
justifies  under  final  process,  he  need  not  shew  a  return,  unless 
some  ulterior  process  is  to  be  resorted  tO|  in  order  to  complete 


(«}  Rider  ▼.  Smith,  3  T.  R.  766. 

(6)  See  Lib.  Plac  304.  9  Weatw. 
58. 

(«)  Com.  Dig.  Pleader,  (3  M.  42)  (3 
M.S4). 

(it)  Co.  litt.  S89,  b.  Matthews  t. 
Carey,  3  Mod.  137.  1  Salk.  107.  i 
Shower,  61,  S.  C.  Com.  Dig.  Pleader, 
(E.  17).    1  Smind.  S97,  note,  5th  edit. 

(0  Briton  ▼•  Cole,  Carth.  443.  1 
Salk.  408,  S.  C.  Com.  Dig.  Pleader, 
(aM.£4). 

(/)  Toner  ▼.  Felgftte,  1  Lev.  95. 


Cotes  V.  Michill,  3  Lev.  f  0 ;  and  so  as 
it  seems  a  person  acting  in  liis  aid. 
Grant  ▼.  Bagge,  3  East,  133.  Breton 
▼.  Cole,  1  Salk.  409. 

(g)  Philips  V.  Biion,  1  Str.  509. 
SmiUi  ▼«  Booebier,  8  Str.  994^  Middle- 
ton  ▼.  Price,  S  Str.  1184. 

(h)  Middletou  ▼.  Price,  t  Str.  1184. 
Rowland  ▼.  Veale,  Cowp.  fO,  • 

(0  Freeman  ▼.  Blewitt,  1  Ld.  Rajm. 
633.  1  Salk.  409,  S.  C  %  RoL  Ab. 
563,  kf 5.    Cowp.Sl. 
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the  jusdfieation,  in  which  otse  it  may  be  necessary  to  shew  to  the    of  theptea. 
court  the  return  of  the  prior  writ,  to  wanrant  the  issuinff  of  the  ■ 

In  justifying  under  the  process  ^f  an  inferior  court  consider- 
able strictness  is  required,  1.  The  jurisdiction  of  the  inferior 
oourt  nnist  be  steted^  even^  where  the  pka  is  pleaded  by  an  officer 
of  the  court,  (b)  S*  It  must  appear,  where  the  plea  is  pleaded  bgr 
the  party,  or  by  a  stvanger,  tfiat  the  cause  of  action  below  arose 
within  the  jurbdiction  of  the  inferior  court,  though  it  seems 
not  to  be  necessary  for  the  officers  of  the  court  below  to  make 
this  averment,  because  Aey  are*  punishable  if  they  do  not  obey 
die  process  of  the  oourt.  (c)  Merely 'stating  in  the  plea  the  de- 
dbration  in  the  court  below,  which  contained  an  averment,  that 
the  cause  of  action  arose  widiin  the  jurisdiction,  is  hot  sufficient, 
for  such  averment  is  not  traversable  (d) ;  but  it  is  not  necessary 
to  set  forth  the  cause  of  action,  (e)  S.  Formerly  it  was  held  to 
be  necessary  to  set  ferth  the  pxoceedings  of  the  inferior  court  at 
length  (/),  but  now  they  may  be  set  out  shortly  with  a  talker 
proeessum  est.  (g)  In  justifying  under  a  capias  ad  respondenr 
dmm^  a  precedent  summons  ought  to  be  shewn,  for  a  capias  in  the 
first  instance  without  a  summons  is  illegal.  (A)  However,  when 
it  appears  that  the  plaint  was  levied  «t  one  court,  and  that  such 
proceedings  were  thereupon  had,  that  the  capias  issued  at  a  sub- 
sequent ccnirt,  it  will  be  intended  on  demurrer,  that  the  proceed* 
ings  were  regular,  though  no  summons  be  stated  (t);  but  such  in- 
tendment cannot  be  made  where  it  is  stated  that  the  capias  issued 
at  the  same  court  at  which  the  plaint  was  levied,  {k) 

In  justifying  an  entry  into  a  dwelfing-house  by  virtue  of  legal 
process,  in  a  civil  suit,  there  is  a  distinction  between  entering 
tiie  house  of  the  party  against  niiom  the  process  has  issued,  and 
that  of  a  stranger,  and  between  the  breaking  of  an  outer  door  and 
of  an  inner  door. 

(«)  Hoe's  caie,  5  Rep.  90.     Row-  Cowp.  19. 

knd  V.  Voala,  Cowp.  IS.    Chetiley  t.  (g)  Rowland  ▼•   Voal,  Cowp.   18. 

Baraof,  10  EMt,  73.  Doe  ▼.  Parmiter,  9  Lev.  81.    Momiy 

(6)  Moravia  t.  Slopor,  Willes,  ST.  v.  WUtoa,  1  WiU.  317.    1  Sanad.  9S, 

Mono  T.  Janei,'WUles,  ISS.  notes ;  bat  see  Morse  ? .  James,  WiUes, 

(o)  MoraYia  ▼•  Sloper,  Willes,  34, 37.  iss. 

Evans  ▼.  Mancklej,  4  Taant.50.  (k)  Marpole  v.  BasneU,  WiUes,  38, 

(d)  Adnej  t.  Veraon,  3  Lev.  t4S.  note  (a).  1  Saund.  90,  notesi  5th  edit. 
See  9  Bing.  918.  (0  TItley  ▼.  Foxall,  Willes,  688. 

(e)  Rowland  v.  Veale,  Cowp.  18.  (  k)  Marpole  t.  Basnetr,  Willes,  38, 
(/)  Con.  Dig.  Pleader,    (E.  18>     n.(a)    1  Saund.  «W  sap. 
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Of  the  plea. 

Under  legal 
process. 


Trespass* 

With  regard  to  die  house  of  the  party  against  whdm  the  ]^to- 
cess  has  issued,  the  justificatiqn  of  the  officer  does  not  depend 
upon  his  finding  or  not  finding  the  defendant's  goods  there,  for 
the  most  probable  phtce  to  find  the  goods  of  the  defendant  is  the 
house  in  which  he  dwells  (a) ;  and  for  the  same  reason  the  sheriff 
may  justify  under  a^./a.  against  the  goods  of  an  intestate  in  the 
hands  of  his  administratrix,  or  of  her  and  her  husband,  an  entry 
into  the  house  of  the  husband  (the  outer  door  being  open)  to 
search  for  the  goods,  though  none  be  found  therein*  {b)  So  also 
bail  above  may  justify  the  breaking  and  entering  of  the  house  of 
a  person  in  which  their  principal  resides,  (the  outer  door  being 
open)  in  order  to  search  for  the  principal  for  the  purpose  of  rud- 
dering him.  (c)  The  officer  cannot,  however,  justify  breaking 
open  the  outer  door  or  window  of  the  house  of  the  party  against 
whom  the  process  issues  (df),  and,  if  the  outer  door  is  open,  and 
he  enters  into  the  house,  he  cannot  justiiy  breaking  open  the 
inner  doors  without  making  a  previous  demand  («),  unless  the 
goods  or  the  defendant  be  in  the  inner  room,  in  which  case  no 
demand  appears  to  be  necessary.  (/) 

But,  in  entering  the  house  of  a  stranger,  the  sheriff's  justifica- 
tion depends  on  the  fact  of  the  goods  or  the  person  against 
.whom  the  process  is  directed  being  found  there*  (g)  I£  the 
sheriff  has  entered  the  house  of  a  stranger  (the  outer  door  bring 
open)  he  may  justify  breaking  open  the  inner  doors,  provided  the 
goods  or  the  person  against  whom  the  process  has  issued  be  in  the 
inner  room  (A),  but  he  cannot  justify  the  breaking  opoi  of  the 
inner  doors  of  a  stranger's  house  without  request  made,  upon  sus- 
picion that  the  party  against  whom  the  process  is  directed  is 
within.  ( i )  With  regard  to  the  outer  door  of  a  stranger's 
house,  there  is  a  distinction  between  it  and  the  outer  door  of  the 


(a)  Per  Gibbs,  C.  J.  Cooke  ▼.  Bir(,  5 
Taont  769.  Ratdiffe  v.  Burton,  3  Bos. 
and  Pal.  St 8 ;  bat  see  Johnson  ▼.  Leigb, 
1  Marsli.  567. 

(6)  Ibid.  1  Marsh.  333,  8.  C. 

(c)  Sheers  v.  Brooks,  S  H.  Bl.  120. 

(d)  Foster's  Discoarse  of  Homicide, 
€.  8.  s.  19.  Lee  ▼.  Gansell,  Cowp.  i, 
Bot  after  entering  by  the  oater  door 
he  may  afterwards  break  open  a  win- 
dow. Lloyd  T.  Saudilands,  8  Taont. 
351. 


(«)  Ratcliffe  ▼•  Borton,  3  Bos.  and 
Pol.  S23. 

(/)  Hutchinson  ▼.  Bircb»  4  Taont. 
6^5.    3  Bos.  and  Pol.  it9. 

(g)  Cooke  ▼.  Birt,  5  Taont.  770.  t 
Lntw.  1434.  Com.  Dig.  £xecntioii» 
(C.  5). 

(A)  Hutchinson  t*  Bireb,  4  Taont. 
619.    6  Taont  948. 

(0  Johnson  v.  Lei|^»  6  Taunt.  946. 
1  Marsh.  565,  S.  C. 


TreipAis. 


m 


^eftndatit^s  own  house/  for  where  the  j^arty  against  n^hom  the    Of  the  plea. 
process  has  issued  takes  refiige  in  the  house  of  another,  or  his   "rr7''T    T 
goods  are  conveyed  into  such  house,  in  such  cases,  after  denial      ^j^^^g^ 
on  request  made,  the  sheriff  may  hreak  into  the  house,  for  the 
privilege  as  to  the  outer  door  extends  only  to  the  owner  of  the 
house  and  his  family,  and  to  his  proper  goods,  (a) 

In  the  case  of  a  misdemeanor,  a  person  cannot  justify  break- 
ing open  the  outer  door  of  the  dwelling  house  of  the  party 
charged  with  the  ntisdemeanor,  without  a  previous  demand  of 
admittance,  (b) 

A.,  an  excise  officer,  applied  to  the  conunissionera  of  excise 
for  a  warrant  to  search  the  house  of  B.  The  commissioners, 
being  satisfied  with  the  reasonableness  of  his  suspicions,  granted 
a  warrant,  empowering  A.  to  enter  the  house  of  B*,  and  seise  all 
the  run  tea  which  should  be  there  found  firaudulently  concealed. 
A.  accordingly  entered  B.'s  house  in  the  daytime,  and  broke 
open  a  lock  which  B.  had  refused  to  open,  and  rummaged  his 
goods,  but  did  not  find  any  tea.  In  an  action  of  trespass  brought 
by  B.  against  the  officer,  it  was  held,  that  upon  the  true  con- 
struction of  the  statute  10  Geo.  1,  c.  10,  s.  13,  the  officer  was 
justified,  although  there  was  not  any  tea  found,  or  any  evidence 
given  of  .the  grounds  of  his  suspicion,  (c) 

If  the  defendant  has  committed  the  act  complained  of  by  the     Qf  neence. 
licence  of  the  plaintifi^  either  in  fact  or  in  law,  such  licence  must 
be  spedally  pleaded  (cf ),  and  so  if  the  plaintiff  relies  upon  a  li- 
cence in  answer  to  the  defendant's  plea,  it  must  be  specially  re- 
plied, (e) 

A  licence,  being  an  eaaement  merely,  and  not  an  interest  in  land,  ^^  ^  ^jcmcf 
is  not  within  the  statute  of  frauds,  and  needs  not  to  be  in  writ-  ^^y  ^^  cftotcd. 
ing.  (/)  It  may  be  presumed,  as  where  an  encloitoe  having  been 
made  firom  a  waste  twelve  or  thirteen  years,  and  seen  by  the  stew- 
ard of  the  same  lord  from  time  to  time  without  objection  made,  it 
was  left  to  the  jury  to  say  whether  or  not  the  inclosmoe  was  made 
by  the  lord's  licence,  (g)  So  where  A.  suffers  B.  to  build  a  nuisance 


(«)  Seirayiie't  caie,  5  Bep.  93,  a.  S 
Hale,  P.  C.  117.    S  Boa,  Ic  Pol.  tSO. 

(&)  Ldumoek  ? •  Brown,  S  B.  and  A. 
59% 

(c)  Coaper  v.  Bootli|  K.  B.  ob  error 
ftomCP.  S Eq>.  N. P. C.  155, over. 
raUof  Boitofk  ▼.  Saondeiiy  S  W.  BL 
91S.    5Wila.48i. 


(d)  Bennett  ▼.  AUeott,  ST.  R.  166. 
Hawkin*  ? .  Wallii,  S  Wils.  173. 

(f)  TtLjlor  V.  Snidi,  7  Taunt.  156. 

(/)  ilalf,  p.  395. 

(0)  thM  d.  Foley  ▼.  Wibon,  11  East, 
55.  See  Poe  d.  Jai^aen  v.  WflkiiisoD, 
5  B.  and  C.  413. 
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TVeapasi. 


Oftheplet. 


Of  licence. 


By  wfumu 

To  what  it  a* 
tendi. 


oit  hb  (A/s)  kaid>  it  shall  be  premitned  to  be  done  wiA  A/s  fi- 
cenee  eakl  consenti  and  therefore  A.  sbafl  not,  it  is  uSA^  abate 
it.  (a)  The  keeping  open  of  the  doors  of  a  house,  in  which  there 
is  a  pablic  bilfiard-room,  is  a  licence  in  fact  to  aD  persons  to  enter 
for  the  purpose  of  playing.  (6) 

A  licence  by  a  servant  is  no  plea  (e\  nor  by  a  wife  (d)>  nor  by 
a  daughter,  {e) 

A  licence  includes  as  incident  to  it,  a  power  to  do  every  thing, 
witikout  which  the  act  licenced  cannot  be  done.  Thus,  if  A.  li- 
cences B.  to  enter  his  house  to  sell  goods,  B.  may  take  as- 
sistants, if  necessary,  for  the  purpose  of  selling  the  goods,  and, 
if  it  be  pleaded,  that  B.,  and  also  C.  and  D.,  his  servants,  and  by 
his  command,  ent^ed  for  that  purpose,  and  necessarily  continued 
there  for  so  long,  it  will  be  intended,  that  it  was  necessary  for 
them  all  to  enter*  (/)  So  a  licence  to  h^  pipes  in  another's  land 
to  convey  water,  includes  as^  incident  to  the  licence,  a  right  to 
enter  and  dig  the  ground  in  order  to  repur  the  pipes,  aldioug^ 
such  power  is  not  expressly  given,  {g) 

There  is  said  to  be  a  distinction  between  a  Boence  for  plea* 
sure  and  for  profit,  the  former  is  said  to  be  merely  personal, 
while  the  latter  entitles  the  party  to  take  other  persons  along 
with  him.  (A)  A  licence  to  one  to  hunt  and  carry  away  deer  is 
a  licence  as  to  the  hunting  and  killing,  and  a  grant  as  to  the 
carrying  away,  (i)  A  licence  to  hunt  does  not  give  a  right  to 
shoot,  {k)  An  authority  from  a  tenant  to  his  landlord,  in  the  ab- 
sence of  die  former  to  let  the  premises,  does  not  justify  the  land- 
lord in  entering  the  premises  (the  key  being  lost)  through  a 
dow  by  means  of  a  ladder,  in  order  to  shew  the  hoifie.(Q 


(«}  Said  to  be  ruled  by  Lord  Mans* 
field,  1  Morg.  Yade  Mec.  S97,  umbU  S. 
Cj^rLawrenee,  J.6T.  R.556.  Asto 
•ach  a  licence  beins  coaDtennandable, 

\b)  Ditdian  v.  Bond,  S  Campb.  N« 
P.  C.  525. 

(c)  HoldriDgtbaw  ▼•  Kag,  Cro^  Ejia. 
876.    Owen,  114,  S.  C. 

(d)  Tayler  v.  Fisher,  Cro.  Elis.  «45. 

(e)  Cock  y.  Wortharo,  Selw.  N.  P. 
1040,  4th  edit. 

(/)  Dennet  ▼.  Grover,  WUiet,  19^ 
Cir)  Br.  Ab.  Incident!,  8.     Ouy  ?. 


Brown,  Moor,  644.  Vin.  Ab.  laicideBti. 
1  Saand.  t53,  (nOtea)  5Ui  edit. 

ih)  Br.  Ab.  Licence,  10.  Trup.  tST, 
494.  Webb  T.  Patemoater,  P^ln.  73. 
WUlea,  197,  note  («>  Finch'aLaw,  a» 
b.  Yin.  Ab.  Licence,  (DX  9  Sep.  49, 
b.    Com.  Dig.  Chase,  (H.  f •) 

(0  Thonaa  v.  Sorrell,  Vai)^  S51, 
see 

(k)  Moore  ▼•  Ciord  Plymontb,  7  Tdaat. 
614.    IB.  Hoor«,  546,  S.  C. 

(0  Ancmter  v.  MBIing,  t  D.  nad  IL 
714. 


^i 
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A  licence  to  enter  and  occupy  landi  for  a  time  certun,  amounts    of  the  plea. 
to  a  lease,  and  ought,  as  it  seems,  to  be  so  pleaded,  (a)  of  licence.' 

The  distinction  between  a  licence  in  fact  and  a  licence  in  law,  ^^^u^  rfUcmue. 
the  abuse  of  the  last  of  which  renders  the  party  a  trespasser  ab 
initio,  has  been  already  noticed.  (6) 

A  mere  licence,  which  conveys  no  interest,  is  personal  to  the    Whm  oMngn- 
grantor,  and  cannot  be  assigned  (c),  but,  where  it  is  coupled         **^' 
with  an  interest,  it  is  said  to  be  assignable.  (eO 

A  licence  executory  may,  it  is  said,  be  countermanded,  while  Whm  evunter- 
it  is  otherwise  with  regard  to  a  licence  executed  (e),  and,  accord*  mandMe. 
ing  to  this  doctrine,  it  was  held  by  Lord  Ellenborough,  in  a 
late  case,  that  a  Ucence  to  erect  a  skylight,  hating  been  acted 
upon,  and  expense  having  been  incurred,  such  licence  could  not 
be  recalled,  at  least,  without  putting  the  party  in  the  same  situa- 
tion as  before,  by  paying  the  expenses  incurred  in  consequence 
of  it.  (/)  However,  in  a  later  case,  it  was  held,  that  the  li- 
cence fiN>m  the  lord  of  a  mimor  to  erect  a  cottage  on  a  piece  of 
land,  part  of  the  waste,  rendering  an  annual  rent  of  lOs.  6(f.  as  a 
quit  ren^  was  a  mere  personal  Ucenee,  and  might  be  recalled  im- 
io[^i^^i9^^dj»(g)  If  a  certain  time  is  limited,  a  licence,  it  is  said«  is 
not  revocable  (A),  and  a  distinction  is  taken  between  a  licence 
giving  an  interest,  which  cannot  be  countermanded,  and  a  licence 
giving  an  authority  only,  which  may  be  countermanded,  (i) 

There  are  many  cases  in  which  die  law  licences  a  man  to  enter       ByUw. 
upon  the  land  of  another.    Thus  a  reversioner  may  justify  an 
entry  upon  the  land  demised  for  the  purpose  of  viewii^  waste  (it), 
or  for  the  purpose  of  distraining  (0*  or  as  it  seems  of  repairing,  (m) 

(«)Br.  Ab.  Licence,  19.    HtU  w.  Webb  T.PateniMteryPoph.  151. 

Setbright,  1  Mod.  14. 1  Sid.  4«S,  S.  C.  (q  j,y.  Lwie,5.    Vin.  Ab.  Licence, 

Right  d.  Green  v.  Proctor,  4  Barr.  (ej.  p],  i.    xiyler  ?.  Waters,  7  Tannt. 

*^^'  3M.  aMaiib.560,8.C.  Doe  v.  Wood, 

(*)  A»U,  p.  667. .  g  B  and  A.  738.    Stricdj  ipealdBS^ « 

(c)  Bringloe  w.  Morrice,  1  Mod.  t;0.  Uceaee sever conteya an  intereat,  bntia 
See  Maaw.  P.  L.  178.  Com.  Dig.  meielyaneacnaeforatreipeifc  Vangjb. 
Chaaet(H.t).  ^^^  ITaqy  Inteieit  pa«et,  U  opetmlet 

(d)  Wairen  v.  Arthor,  9  Mod.  S17.        ^  ^^  ^g^^^  lewe,  &c.  according  to  the 
(e>  Per  Hooghton,  Webb  ▼.  Pater-     o,|„,«  ^  ^^  subject  matter,  and 


noster,  Pehn.  74.    9  Rol.  Rep.  159.  not  therefore  be  revocable.    Ibid,  eqd 

(/)  Winter  ▼.  Brockwell,  8  East,  S08.  a^e  juprs. 

(g)  R.y.Homdonon  the  HiU»4M.  (fc) 9 RoLAb. 686,1.5. 

aid  8.  569.  R.  f.  Hagworthiflghtm,  (q  Com.  Dig.  Pleader,  (SM.4I»  96). 

IB.  aada6S4|8.  P.;bntaeeR.T.  (ai)  Com.  Dig.  Pknder,  <3  M*  4f). 

lahabitants of  Staadon,  9M.  and  8. 467.  g^  coUey  ▼•  Streeton,  8  D.  and  R. 

(A)  Jenk.  Cent.  909.     Dyer,  177. 
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688  Trespass. 

Of  the  plea.  8o  a  man  may  justify  an  entry  upon  land,  in  order  to  remove  a 
nuisance  (a) ;  and  a  reversioner  may  justify  using  a  way  over  the 
demised  premises  during  the  tenancy,  to  remove  an  obstruc- 
tion, {b)  So  where  a  man  leases,  reserving  the  trees,  he  may  enter 
to  shew  them  to  a  purchaser ;  or  where  he  has  a  right  to  wreck 
thrown  on  another's  land,  he  may  enter  to  take  it  (c)  The  lord 
of  a  manor  has  no  right  given  him  by  the  law  to  enter  upon  the 
copyholds  within  his  manor,  under  which  there  are  mines  and 
veins  of  coal,  to  bore  for  the  same,  (d) 

Where  a  trespasser  puts  the  goods,  which  he  has  tortiously 
taken,  upon  his  own  land,  the  owner  may  enter  to  take  them.(«) 
So  the  vendee  of  goods  may  justify  an  entry  to  take  them  {f\  and 
if  a  man  has  goods  upon  the  land  of  another,  and  dies,  his  exe- 
cutor may  enter  and  take  them,  (g)  So  a  creditor  may  justify  an 
entry  into  the  house  of  his  debtor  to  demand  his  debt,  provided 
the  debtor  be  within  at  the  time.  (A) 

lliere  are  some  cases  in  which  the  law  licences  one  man  to 
enter  the  land  of  another  for  reasons  of  public  policy ;  as  to 
make  a  bulwark  in  defence  of  the  king  and  kingdom  (i),  to  pull 
down  a  house  in  order  to  save  others  from  fire(il),  or  to  kiO  nox- 
ious animals,  as  a  fox.  (/) 

When  the  plaintiff  complains  of  several  trespasses  committed 
on  several  days,  and  the  defendant  pleads  a  licence,  to  which  the 
plaintiff  replies  de  injurid  sud  proprid  absque  tali  eansA,  the  . 
defendant  must  shew  a  licence  for  each  act  of  trespass  proved  by 
the  plaintiff;  in  such  case  it  is  not  necessary  for  the  plaintiff  to 
new  assign,  for  the  meaning  of  the  replication  is,  that  the  de- 
fendant committed  the  several  trespasses  without  a  licence  for 
each. (m) 

5Sf  I  and  Nealc  ▼.  Wyllie,  S  B.  and  C*-  drewg,  2  Rol.  Rep.  j56.    Com.  D^. 

535»  whether  a  lesser,  who  is  boand  Pleader,  (3  M.  39). 

to  repair,  and  underlets,  may  enter  for  (/)  H  Rol.  Ab.  5CTf  1. 40. 

the  pn^se  of  repairing.  (g)  f  Rol.  Ab.  564,  L  f5. 

:  (a)  Com.  Dig.  Pleader,  (3  M.  4f ).  (h)  Holdringshaw  v.  Rag,  Cm.  EHt. 


R.  V.  Rusewell,  !eSalk.459.  876.    Owen,  114,  S.  C   Com. 

(6)  Prond  t.  Hollis,  i  B.  and  C  8,  Pleader,  (3  M.  39). 
2  D.  and  R.  31,  S.  C.  (i)  Com.  Dig.  Pleader,  (3  M.  57). 

(0  Ante,  p.  363.  (*)  iUd. 

(d)  Bonme Y.Taylor,  10 East,  189,         (0  Millen  t.   Fandry,   Poph.  163. 

^P.  as  to  trees,  Wbitechnroh  v.  Hoi-  Oomh^  v.  Fehbam,  1  T.  R.  S34. 
worMiy,  4  M.  and  S.  341.  (m)  Barnes  ▼.  Hnnt,  11  East,4St. 

(c)  f  Rol.  Ab.  56y    Higgins  ▼.  An- 


Trewpasi. 

Accord  and  sa&faction  is  a  good  plea  in  trespass  (a),  but  a 
plea  of  accord  without  satb&ction  is  not  good  (&)»  and  a  plea 
that  the  plaintiff  and  defendant  agreed  to  settle  aH  matters  in 
dispute,  and  to  bind  themselves  in  a  penalty  not  to  sue  each  other, 
is  a  bad  plea,  (c) 

Arbitrament  abo  is  a  good  plea  in  this  action.  (cQ 
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Of  the  plea. 

Of  accord  and 
satisfaction. 


Of  arbitrament. 


The  defendant  may  also  plead  a  release  {e\  and  if  there  ar^     Of  release. 
several  defendants,  a  release  from  the  plaintiff  to  one  of  them  is 
a  discharge  of  all.  (/) 

By  the  statute  of  limitations,  SI  Jac.  1,  c.  16,  s.  3,  actions  for  of  tiie  statute 
trespass  qtiare  clausumf  regit  must  be  brought  witHui  six  years    of  limitations. 
next  after  the  cause  of  such  action  or  suit.    Evidence  of  a  pro- 
mise to  make  compensation  is  not  sufficient,  upon  issue  joined  on 
the  plea  of  actio  non  accr^t  infra  sex  annos.  (g) 

If  a  verdict  be  found  on  any  fact  or  title  distinctly  put  in  issue    of  estoppel. 
in  an  action  of  trespass,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties,  or  their  pri- 
vies, in  respect  of  the  same  fact  or  title.  (A) 


By  Stat.  21  Jac.  1,  c.  16,  s.  5,  it  is  enacted,  that  in  all  actions 
of  trespass  quare  elausum  fregitj  wherein  the  defendant  or  de- 
fendants shall  disclaim  in  his  or  their  plea  to  make  any  title  or 
claim  to  the  land,  to  which  the  trespass  is  by  the  declaration  sup- 
posed to  be  done,  and  the  trespass  be  by  negligence  or  involuur 
tary,  the  defendant  or  defendants  shall  be  admitted  to  plead  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary, 
and  a  tender  or  offer  of  sufficient  amends  for  such  trespass*  be- 
fore action  brought.  Tender  of  amends  is  no  plea  to  a  voluntary 
trespass,  as  putting  cattle  into  the  plaintiff's  close  («),  nor  is  it. 


Of  tender  of 
amends. 


(«)  Con.  Dig.  Pleader,  (3  M.  15). 
Feytoe'i  eaie,  9  Rep.  78,  «• 

(b)  1  Rol.  Ab.  1S8,  (AX 

(c)  James  r.  David,  5  T.  B.  141. 

(d)  Com.  Dig.  Pleader,  (S  M.  IS). 
Br.  Ab.  Tresp.  85.  Fits.  Abt  Barre, 
170.    s  Bel.  Ab.  41S,  1.  St. 

(e)  Com.  Dig.  Pleader,  (S  M.  It). 
(/)  t  RoL  Ab.  41t,'t.  to.     See  Do- 


fretoe  v.  Hntcfaimon,  3  Taunt.  117. 

(g)  Horat  ▼•  Parker,  1 B.  and  A.  9t. 
t  Chitty's  Rep.  f 49,  S.  C. 

(k)  Ootram  v.  Moorewood,  3  East, 
S45.  Sea  Strott  v»  Bpviogdon,  6  £tp. 
N.  P.  C.  58. 

(0  t  RoY.  Ab.  570, 1.  S5.  Walgrace's 
caie,  Noy,  It. 
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Oftlie  plea.  AS  k  %eems,  a  good  plea  to  plead  that  the  defendant  coaumtted 

'  the  trespass  6y  mtf/o^^,  and  tender  of  amends,  (a)  The  plainliff 

len  er  o  ^^^  reply  a  latitat  sued  out,  with  intent  to  declare  in  trespass,  be- 


amends. 


fore  the  tender  {b\  or  that  the  amends  were  not  soffident.  (c) 


Where  the  declaration  is  generctl,  without  giving  a  name  to  the 

^^  ^^^        locus  in  quOf  or  setting  out  the  abuttals,  and  there  is  reasoixto 

rep  ica  ion  an    |^ppf qJ^^h  j  ^^f^  ^^  defendant  who  has  pleaded  lib,  ten.  has  land 

......._  '  in  the  same  parish,  there,  as  we  have  we&n(ji\  the  plaintiff  must 

To  lib.  Ten.    new  assign,  and  set  out  the  locus  in  quo  with  more  particularity  («)» 
but  should  the  defendant  not  possess  any  land  in  the  same 
parish,  the  plea  may  be  traversed.    Where  the  plea  is  in  &ct 
true,  as  where  the  soil  and  fireehold  is  in  the  defendant,  but  the 
plaintiff  claihis  by  a  derivative  title,  as  under  a  lease  for  yean 
granted  by  the  defendant,  in  that  case  he  must  admit  the  deCend- 
ant's  freehold,  and  insist  upon  the  lease ;  and  so  when  the  plaintiff 
neither  derives  tide  from  the  defendant,  nor  has  a  title  inconsist- 
ent with  his,  he  may  reply  his  tide,  without  either  expressly  con- 
fessing or  denying  the  plea,  as  where  he  claims  under  a  lease  for 
years  from  a  person  who  was  seised  of  die  premises  before  the 
defendant's  tide  accrued.  (/)    If  the  defendant  pleads  that  the 
locus  in  quo  is  called  by  such  a  name  (mentioning  the  very  name 
of  the  place  where  the  trespass  was  committed)  and  that  it  is  his 
freehold;  in  this  case,  unless  there  should  be  two  closes  of  that 
name  in  the  parish,  the  plaintiff  should  not  new  assign  (for  die 
parties  are  agreed  as  to  the  place)  but  should  traverse  the  plea. 
Where  the  plaintiff  names  the  close  in  his  declaration,  and  the 
defendant  pleads  liberum  tenementum  generally,  without  setting 
out  the  abuttals  of  the  close,  the  plaintiff  may  safely  traverse  the 
plea,  and  need  not  new  assign,  for  he  will  be  allowed  to  lecovec 
on  proving  a  trespass  to  a  close  in  his  possession,  bearing  the 
name  stated   in   the  declaration,  although  die  defendant  may 
have  a  dose  in  the  same  parish  known  by  the  sanie  name,  {gi 

As  the  plaintiff  avers  that  the  place  new  assigned  is  another 
and  different  place  from  that  mentioned  in  the  plea,  he  waives  or 
abandons  the  trespass  which  the  defendant  has  justified.  (A)  The 


(a)  Basely  v.  ClarkiOD,  3  Lct.  37.  (/)  Key  ▼.  Cooke,  Sir  W.  JoMe,  ast. 

(6)  Watts  ▼.  Baker,  Cro.  Car.  864.  Cro.Car  384,  S.C    Lambert  v.SCioe- 

(e)  Com.  Dig.  Pleader,  (3  M.  36).  ther,  WOles,  Sf  5. 

(tf)  Antt^  p.  675.  (g)  Cocker  v.  CronptoD,  1  B.  and  C 

(0  Com.  Dig.  Pleader,  (3  M.  34).  489. 

Lambert  v.  Strootber,  Willes,  f  18.    1  (A)  1  Sairnd.  299,  c.  notcf^  5A  efiC 
Saand.  f99,  b.  notes,  5Uiedit. 
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defendant  therefore,  cannot  plead  to  the  new  assignment  that  the       Of  the 
place  mentioned  therein  is  the  same  with  that  mentioned  in  the  "^P^"**!®"  ^d 
plea,  but  if  in  truth  they  are  the  same,  the  defendant  should  '»*^^~^*- 
plead  noi  guilitft  and  take  advantage  of  the  fact  in  evidence  (a) ;   To  lib.  Ten. 
for  the  plaintiff  is  estopped  from  proving  a  trespass  committed  in 
the  place  mentioned  in  the  plea.  (6)    The  defendant  may  either 
plead  the  general  issue  to  the  new  assignment,  or  may  answer  it 
by  fresh  matter  of  justification  (e),  and  if  the  plea  to  the  new  as- 
signment is  such,  as  would  require  a  new  assignment  if  pleaded 
to  a  declaration,  the  plaintiff  must  new  assign  afresh,  {d) 

To  a  plea  of  right  of  common  the  plaintiff  cannot  reply  de  in-  to  plea  of  right 
jnri&f  generally,  a  right  of  common  being  a  profit  a  prendre  and  of  common. 
an  interest  (e);  bul  he  may  deny  the  prescriptive  or  other  right  of 
common  stated  in  the  plea.  (/)  So  he  may  traverse  the  measure 
of  the  common,  viz.  that  the  cattle  were  the  defendant's  own 
cattle,  and  that  they  were  levani  and  couchant  upon  the  pre- 
mises and  commonable  cattle,  for  those  three  facts  together  con- 
stitute only  one  point,  and  therefore  the  replication  is  not  dou- 
ble, (g)  But  this  replication  appears  only  to  be  proper,  when  in 
fiict  none  of  the  cattle  were  the  defendant's  own  commonable 
cattle  levani  and  couchant,  for  in  case  some  of  the  cattle  only 
were  not  the  defendant's  commonable  cattle  levant  and  couchant, 
it  seems  that  the  plaintiff  should  new  assign  the  trespass,  by  stat- 
ing that  he  brought  his  action  for  depasturing  the  common  with 
other  cattle,  and  not  traverse  the  levancy  and  couchancy,  for 
in  trespass  it  is  suiBcient  to  shew  any  thing  which  excuses  the 
trespass,  and  the  number  mentioned  in  the  declaration  is  not 
material.  (A)  The  plaintiff  may  also  reply  an  approvement  of  the 
common,  if  it  be  common  of  pasture  (i),  or  that  the  common  has 

(«)  md.  Br.  Ab.  Tratp.  168.  Free*        (/)  It  it  better  to  reply  bj  a  direct 

•too  ▼.  Croncb,  Cro.  Elis.  49S.    Moor,  denial,  tliao  with  a  formal  travene.    1 

460,  S.C.    Via.  Ab.  Treapast,  (U.  a.  Saimd.  ]03,4C.  note,  5th  edit. 
4).  pi.  9.    Bac.  Ab.  Tretp.  (I.  4,  t).  {g)  Robinson  v.  Raley,  1  Burr.  316. 

(6)  Pratt  V.  Groome,  15  East,  »d5.  Boll.  N.  P.  93.    See  t  B.  and  C.  908« 
Ban.  N.P.  M.  (*)  t  SauDd.  346,  t.  ootet.    Ellis  ▼. 

(e)  Bodjpini  ▼.  Sailtb,  Goldsb.  191.  Bowles,  Willes,  638. 

Moor,  540,  S.  C  Via.  Ab.  Tresp.  (U.  a.         (i)  Glover  v.  Lane,  3  T.  R.  445 ;  bat  ^ 

4X  pl«  15*  "Ot  if  it  be  common  of  turbary.  Grant  ▼• 

(i)  1  Saond.  300,  notes,  5tb  edit.  Gunoer,  1  Tannt.  435 ;  and  see  I>ober- 

(f)  Crofato's  cmc,   8  Rap.  67,  a.  ley  v.  Page,  9  T.  R.  391.    i  Sannd. 
CockeriU  ▼.  Arattroiv,  WUlcs,  101.  353,  b.  nolo  (b)  5tb  edit. 
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Of  the  been  enclosed  for  upwards  of  twenty  years,  and  if  issue  ))e  taken 
replication  and  on  this  replication,  and  it  appear  in  evidence  that  any  part  of  the 
newusignment.  Common  has  been  enclosed  less  than  twenty  yearsj  the  plaintiffy 

To  plea  of  right  ^^  ^^  ^^^  ^^^>  '^  ^^  (*)  Where  in  trespass  for  breaking 
of  common.  &nd  entering  the  plaintiff's  close,  the  defendant  in  his  plea  pre- 
scribed in  right  of  a  messuage  and  land,  for  a  right  of  common 
of  pasture  on  a  down  or  common,  whereof  the  close,  &c.  be- 
fore the  wrongful  separation  thereof,  was  parcel,  and  justified  the 
trespass  because  the  close  in  which,  &c.  was  wrongfully  enclosed 
and  separated  from  the  rest  of  the  common,  and  the  plaintiff  re- 
plied that  the  close  in  the  declaration  mentioned,  in  which,  &c. 
was  a  close  called  Burgey  Cleave  Garden^  and  had  for  thirty 
years  and  more  been  separated,  and  divided  and  enclosed  fnm, 
the  common,  and  occupied  and  enjoyed  during  all  that  time  in 
severalty,  and  adversely  to  the  person  holding  the  messuage  and 
land,  in  respect  of  which  the  right  of  common  was  claimed ;  and 
the  defendant  rejoined  that  the  close  in  which,  &c*  had  not  been 
occupied  or  enjoyed  for  thirty  years,  or  upwards,  in  severalty  or 
adversely,  as  alleged  in  the  replication ;  and  the  jury  found  that 
part  of  the  garden  had  been  enclosed  within  the  thirty  years,  and 
that  the  alleged  trespass  was  committed  in  that  part  pf  the  gar- 
den only,  it  was  held  that  upon  this  finding  the  defendant  was  en- 
titled to  the  verdict,  whether  the  words  of  the  issue  '^  die  dose  in 
which,  &c."  constituted  an  entire  or  divisible  allegation;  if  it 
was  an  entire  allegation  it  comprehended  the  whole  of  the  en- 
closure to  which  the  name  of  Burgey  Cleave  Garden  attached, 
and  in  that  case  the  plaintiff  was  bound  to  prove  that  the  whole 
of  t;he  garden  had  been  enclosed  upwards  of  thirty  years,  or  if  it 
was  a  divisible  allegation,  it  was  confined  in  its  meaning  to  that 
spot  in  which  the  trespass  had  been  committied,  and  the  jury 
having  found  that  that  spot  hi^l  not  been  enclosed  thirty  years,  it 
was  immaterial  whether  the  rest  had  been  so  or  not.  (6) 

Whenever  the  right  of  common  does  in  fact  exist,  but  the  de- 
fendant has  exercised  it  in  a  manner  different  firom  that  in  which 
he  is  entitled  to  exercise  it,  the  pliuntiff  must  not  traverse  die 
right,  but  must  new  assign,  (c)  He  must,  however,  be  carefiil 
not  to  new  assign,  if  he  intends  to  deny  the  right,  for  where  in 

(fl)  Htwke  ▼.  BtcoD,  t  Tkont.  156 ;  (b)  Ridiu^  v.  Patke,  S  B.  and  & 

or  the  matter  may  be  given  io  evidence  918. 

on  a  traverse  of  right  of  common.    See  (c)  t  SMmd.  S00»  c  notes,  5tti  edit. 
Creech  v.  WUmot,  S  Taunt  IGO. 


Tr€9pass.  693 

*  ■ 

trespass  the  defendant  pleaded  that  the  place  in  which^  &c.  was        of  the 
part  of  a  common  allotted  to  him,  to  which  the  plaintiff  new  as-  replication  and 
signed  that  the  trespass  complained  of  was  in  another  place,  and  newas^gnment. 
upon  its  being  admitted  in  the  opening  of  the  plaintiff's  counsel  -,       •      . 
to  the  jury,  that  the  ti*espass  was  in  the  same  place,  but  that  the     ^f  common. 
defendant  had  no  title  to  it,  the  form  of  pleading  was  held  to  be 
decisive  against  the  plaintiff's  recovery,  (a) 

To  a  plea  of  right  of  way  the  plaintiff  may  reply,  by  denying  jo  piea  of  Hghi 
the  right,  and  on.  such  traverse  he  may  give  in  evidence  that  the       of  way. 
way  has  been  stopped  by  the  order  of  two  justices ;  but  this 
order  nrnst  pursue  the  form  prescribed  in  the  act  of  parliament, 
and  any  material  variance  will  render  it  invalid.  (A) 

When  in  fact  the  plea  of  right  of  way  is  true,  but  the  trespass, 
for  which  the  plaintiff  sues,  is  not  in  reality  justified  by  the  legal 
exercise  of  the  right  of  way,  the  plaintiff  must  not  traverse  the 
right,  but  must  new  assign.  Thus,  where  the  defendant  pleaded 
that  he  was  seised  in  his  demesne  as  of  fee  of  a  messuage,  &c. 
in  the  parish,  and  that  he  and  all  those  whose  estate,  &c.  had  a  ' 
right  of  way  for  himself,  &c.  his  and  their  farmers  and  tenants,  oc- 
cupiers of  the  messuage,  &c.  over  the  locus  in  quo,  to  and  from 
the  messuage,  &c.  as  appertaining  thereto,  and  the  plaintiff  tra- 
versed the  prescriptive  right,  it  was  held  that  the  defendant's 
shewing  that  he  was  seised  in  fee  of  an  ancient  messuage  in  the 
parish,  to  which  a  right  of  way,  as  pleaded,  over  the  locus  in  quo, 
belonged,  was  evidence  sufficient  to  support  his  plea,  though  the 
messuage  was  let  to,  and  in  the  occupation  of  a  tenant,  and  the 
defendant  only  occupied  a  new  built  house  in  the  parish  at  the 
time  of  the  trespass  (c)  If  the  plaintiff  meant  to  insist  that  the 
right  stated  would  not  cover  the  exercise  of  a  right  of  way  to  the 
new  house,  he  should  have  done  so  either  by  a  new  assignment 
or  by  a  special  replication  to  that  effect,  (cf)  Whether  the  way 
be  by  prescription,  by  grant,  by  custom,  or  by  express  reserva- 
tion, if  the  defendant  has  used  it  in  a  different  manner  from  that 
in  which  he  was  entitled  to  use  it,  the  plaintiff  must  new  as« 
sign,  {e) 

(«)  Cue  cited  in  O^lLley  v.  Davis,  16  f  61,  S.  C.    4ntef  p.  960,  note  (e), 

EMt,  86.  (c)  Stott  V.  Stott,  16  East,  343. 

(6)  I>OTifoii  V.  Gill,  I  But,  64.  Welsli  (d)  JHd,  349. 

▼.  Nesh,"  8  East,  394.    De  Pontbien  v.  (e)  1  Sannd*  300,  c.  notes.   Senlioiise 

Peonyfeatlier,  5  Teniit.  634.    1  Marsh,  t.  Christian,  l  T.  R.  .^60. 
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Of  the  In  some  cases  it  is  proper  both  to  reply  and  to  plead  a  new  as- 

replication  and  signment  to  the  same  plea.  Where  the  plea  on  the  fiu^of  itpro- 
newa«ignment.  fesses  to  answer  the  whole  matter  of  the  declaration,  but  in  huct 
To  plea  of  right  ^^^  answers  part,  as  where  to  a  declaration  for  a  trespass  to  a 
of  way.  close  called  A.  the  defendant  pleads  a  right  of  way  over  A«  and 
in  the  exercise  of  such  right,  justifies  the  acts  complained  of,  but 
in  fact  the  defendant  not  only  committed  the  acts  complained  of 
in  that  part  of  A.  over  which  the  alleged  way  passes,  but  also  m 
other  parts  of  A.  now  the  plea,  as  it  has  been  sud,  has  only 
**  bit  some  of  the  places  wherein  the  plaintiff  intended  the  tres- 
pass,*' (a)  and  the  trespasses  in  the  other  part  of  the  dose  remain 
unanswered.  In  this  case,  therefore^  if  the  plaintiff  is  desirous 
of  denying  the  right  of  way,  thinking  that  he  can  recover  for  the 
trespasses  justified  in  the  plea,  as  well  as  for  those  which  are  not 
in  fact  justified,  but  only  appear  to  be  so,  he  may  traverse  die  right, 
and  may  at  the  same  time  new  assign  extra  viam,  and  thus  take 
his  chance  of  recovering  for  the  trespasses  committed  ineverypart 
of  the  close.  Should  the  plaintiff  merely  deny  the  right  of  way, 
he  might  be  tricked.  Thus  if  the  defendant  has  committed  various 
trespasses  over  various  parts  of  the  plaintiff**s  close,  over  which 
he  has  in  fact  no  right  of  way,  and  the  plaintiff  declares  general- 
ly for  the  trespasses  to  his  close,  and  the  defendant  justifies  un- 
der a  pretended  right  of  way  which  he  sets  out  by  metes  and 
bounds,  avoiding  those  portions  of  the  close  in  which  a  majority 
of  the  trespasses  were  committed ;  in  this  case,  if  the'  plaintifl^ 
knowing  the  plea  to  be  fake,  should  traverse  it  only,  and  not  new 
assign,  he  would  be  prevented  at  the  trial  from  giving  evidence  of 
any  trespasses  committed  extra  viam.  Whenever  the  declaration 
is  sufficiently  large  to  cover  not  only  the  ^espasses  justified  by 
the  plea,  but  also  those  newly  assigned,  a  repUcation  and  new  as- 
signment will  be  good;  but  where  the  plea  covers  the  whole  of 
the  trespasses  which  could  be  proved  under  the  dedaratioQ, 
there  the  plaintiff  cannot  both  reply  and  new  assign.  Thus  where 
in  trespass  for  stopping  the  plaintiff's  cattle  wd  cart  on  such  a 
day  without  *'  divers  days  and  times,"  the  defendant  pleaded  a 
plea  in  justification,  which  covered  the  single  trespass  so  alleged^ 
it  was  held  that  the  plaintiff  could  not  both  reply  and  new  as- 
sign. (6) 

(a)  Prettyman   ▼.  Lawrence,    Cro.  Cheaaley  ▼.  Barnes,  10  East,  73;  and 

£Ux.  812;  and  see  Odiliam  ▼•  Smith,  see  Philfips  ▼.  Howgate,  5  B.  ami  A. 

Cro.E1is.  589.  ttO. 

(6)  Taylor  ▼.  Smith,  7  Taunt.  156. 
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Where  the  plea  does  not  at  all  meet  the  place  in  the  declara-       Of  the 
tion,  but  justifies  the  trespass  in  some  other  place  of  the  same  repUcatloii  and 
name,  or  otherwise  upon  some  legal  ground  of  defence,  it  must  newasaignment. 
not  be  stated  in  the  new  assignment  that  the  action  was  brought  jo  plea  of  right 
as  well  for  the  trespass  justified,  as  for  that  which  is  new  assign-      of  way. 
ed,  for  the  trespass  justified  is  abandoned ;  but  where  the  plaintiff 
both  answers  the  plea  and  new  assigns,  it  is  usual  to  aver  in  the 
new  assignment  that  the  action  was  brought  as  well  for  the  tres- 
pass mentioned  in  the  plea,  as  for  the  trespass  which  is  new  as- 
signed, (a) 

To  a  plea  of  escape  of  cattle,  through  defect  of  fences,  which  To  plea  of  de- 
the  plaintiff  was  bound  to  repair,  the  plaintiff  may  reply  de  inju-  ^^^^^  itnc^ 
riA  generally,  as  the  plea  contains  mere  matter  of  excuse  (6),  or 
he  may  traverse  liie  obligation  to  repair,  or  the  defect  of  the 
fences  (c),  or  the  escape  of  the  cattle  modo  ^  formA  {d),  or  he 
may  reply  that  the  fences  were  suflScient,  but  that  the  defendant's 
cattle  weie  wild  and  unruly,  and  threw  them  down,  (e) 

To  a  plea  of  jostification  under  legal  process,  issuing  out  of  a  To  plea  of  jus- 
court  of  record,  the  plaintiff  cannot  reply  deinjurid  sud  proprid  ^^<^^^^^^' 
absque  iaU  causA  generally,  because  matter  of  record  would  then  ^^  ^ 
be  put  in  issue ;  but  if  the  process  issue  out  of  the  hundred  or 
county  court,  or  other  court  not  of  record,  such  replication  is 
good.  (J)  Where  to  a  plea  of  justification,  under  a  judgment 
recovered  in  a  court  baron,  and  a  precept  issued  thereon,  the 
plaintiff  replied,  that  there  was  not  any  memorandum  of  the  pro- 
ceedings, or  of  the  said  supposed  judgment  remaining  in  the  said 
court  baron,  it  was  held,  on  general  demurrer,  that  the  replica- 
tion was  bad,  inasmuch  as  it  put  in  issue  an  immaterial  fact,  (g) 
If  the  process  issues  out  of  a  court  of  record,  the  plaintiff  must 
either  deny  the  issuing  of  the  writ,  or  the  making  of  the  warrant, 
or  admitting  or  protesting  the  writ  or  warrant,  must  reply  de  in- 
juriA  iuA  propriA  absque  residuo  causa.  (A).  Whenever  the  plain- 
er) 1  Sannd.  SOO,  c.  notes,  5tb  edit.  114.  DysoD  v.  Wood,  3  B.  and  C.  453. 
(6)  Con.  Dig.  Pleader,  (3  M.  t9).  (g)  Dyson  v.  Wood,  3  B. and  C.  449. 
Cooper  T.  Monke,  Willes,  54.  Littledale,  J.  doubted  whether  the  re- 

(c)  Cooiu  Dig.  Pleader,  (3  M.  S9).        plication  was  not  bad  on  special  de- 

(d)  nUU  9  Lntw.  1353.  morrer  only. 

(e)  Com.  Dig.  Pleader,  (3  M.  S9).        (h)  t  Saund.  295,   note,  5th  edit. 
Raat.  Ent.  6S1,  a.  Monprivalt  v.  Smith,  S  Camp.  N.  P.  C. 

(/)  Crogatels  case,  8  Rep.  67,   a.     175. 
Com.  Dig.  Pleader,  (F.  SO).  Doctr,  PI. 
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Of  the  tiff  cannot  dispute  the  writ  or  warrant  pleaded  by  the  defendant, 
re^ication  and  j^^^  ^^^  ^^^  ^^^  jjl^  j  conduct  of  the  defendanl^  in  exceed- 
w  agMgnment.  .^^  ^^  power  given  Jiim  by  the  prooess^  he  must  reply  or  new 
To  plea  of  jusfi-  assign  such  illegal  conduct.  Thus  in  an  action  of  trejqwws  lor 
fication  uDder  breaking  and  entering  the  plamtiff's  house,  staying  there  three 
P'^'cess*  >||reeks,'  and  seiasing  and  carrying  away  his  goods,  the  defetidaat 
pleaded,  first,  not  guilty  to  the  whole,  and,  secondly,  as  to  bredE« 
ing  and  entering  the  house,  and  staying  there  twenty^fbor  hoiirB, 
part  of  the  said  time  in  the  dedaratiop  mentioned,  and  also  aa  to 
the  seizing  and  carrying  away  the  goods,  pleaded  a  juatification 
under  a  writ  oi  fieri  facias^  and  the  plaintiff  replied  to  the  last 
plea,  admitting  the  writ,  tie  it^urid  sud  abtqme  renduo  causiE; 
Lord  Ellenborough  held  that  the  plea  of  justification  applied  to 
the  whole  declaration,  and  that  if  the  plaintiff  meant  to  rely  iqpon 
the  e:¥:cess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment;  that  the  residue  of  ike  oomse  mentioned 
in  the  plea  was  alone. put  in  issue,  and  that  the  length  of  time 
during  which  the  officers  staid  in  the  house,  was  rendered  imma- 
terial, (a)  So  where  in  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him  therefrdm,  the  breaking  and 
entering,  being  the  gist  of  the  action,  and  the  expulsion  merely 
aggravation,  a  justification  under  legal  process  as  to  the  breaking 
and  entering  will  cover  the  whole  declaration;  and  if  the  plaintiff 
mean  to  insist  upon  the  expulsion,  as  making  the  defendant  a 
trespasser  a,h  ifdtio,  he  must  reply  it*  (6)  If  there  be  an  irregu* 
larity  in  the  process,  which  renders  the  defendant  a  trespasser, 
the  plaintiff  ought  not  to  new  assign,  but  should  txa;vase  the 
plea,  for  should  he  new  assign,  and  not  be  able  to  prove  more 
than  one  trespass,  he  will  not  be  allowed  to  recover  for  sueh.  tres* 
pas$,  it  being  covered  by  the  plea,  (c) 

To  plea  of        To  the  plea  of  a  licence,  the  plaintiff  nuiy  reply  by  denying  the 

licence.       licence,  but  he  cannot  reply  generally  de  injurid,  &c.  (d)    If  in 

fact  there  was  a  licence,  which  the  plaintiff  revoked  before  any 

of  the  trespasses  committed,  or  which  the  defendant  exceeded, 

(«)  MonpriTatt  v.  Smidi,  2  Campb.  d.  notes.    lofteadof  admittiqg;,  it  goet 

N.P.  C.  176 ;  and  see  Warndl  ▼•  Clare,  to  destroy  the  effect  of  the  plea,  fm  if 

2  Campb.  N.P.C.  629.    Lambert  ▼.  the  defendant  was  a  treipMaer  a§  niiw, 

Hodgson,  1  Bingh.  Sir.  then  his  plea  is  fiJse. 

(6)  Taylor  ▼.  Cole,  3  T.  R.  292.  This  (c)  Oakley  ▼.  Dam,  16  But,  8S. 

b  said  to  be  more  properly  a  replication  (d)  Cmn.  Dig.  Pleader,  (F.  22).  Doct. 

than  a  new  assignment.    Saund,  500,  PI.  115,  bat  see  11  East,  451. 
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die  revocation;  or  extena,  must  be  staled  in  a  new  assignment/(a)       of  the 
And  where  a  ituui  abuses  a  licence  or  authority  which  the  law  replication  and 
gives  hini»  and  such  licence  of  authority  is  pleaded,  the  plain*  newastignmeat. 
tiff  must  reply  the  abuse^  and  such  replication  is  in  the  nature  of  xo  lea  of  u- 
a  new  assignmentt  (6)  But  where  the  declaration  states  ihe  tres- 
passes to  have  been  committed  on  divers  days  anid  times,  and  the 
defendant  pleads  a  Ucen<ie  generally,  to  which  the  plaintiff^  re^ 
pUeSf  de  uguriA  suA  proprid  absque  tali  causd,  the  defendant  is 
bound  to  shew  a  licence  coextensive  with  the  trespasses  proved, 
and  the  plaintiff  will  succeed,  unless  the  defendant  can  shew  a 
licence  for  each  trespass  proved  by  the  plaintiff,  (e)   Where  the 
defendant  pleads  an  entry  to  abate  a,  nuisance,  and  the  plaintiff 
new  assigns  unnecessary  violence,  the  plaintiff  cannot  go  into  evi- 
dence to  negative  the  nuisance*  (d) 

Where  the  defendant  pleads  an  entry  to  view  waste,  the  plaiu'* 
tiff  cannot  reply  de  iafmid  generally,  because  the  seisin  of  the 
defendant  would  be  involved  in  the  issue,  (e) 
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By  the  statute  of  Gloucester,  the  plaintiff  who  recovered  dai- 
niageSy  in  an  action  of  trespass,  was  entitled  to  hb  full  costs,  what- 
ever was  dieainount  of  the  damages.  The  operation  of  that 
statute  his  been  narrowed  by  the  statute  SS  and  !IS  Car.  2,  c  9, 
and  the  htter  enactment  again  has  been  partially  enlarged  by  the 
statutes  4  and  5  W.  and  M.  c.  S3,  and  8  and  9  W.  3,  c.  11. 
Before  considering  these  statutes,  it  will  be  proper  to  inquire  in 
what  manner  tide  costs  are  given  where  the  pldifiHffhnB  judgment 
as  to  party  and  the  d^endant  as  to  the  rest;  and  wherie  the^- 
fendant  has  judgment  on  a  plea»  which  goes  to  the  whole  of  the 
declaration. 

The  rule  with  regard  to  costs,  where  the  plaintiff  has  judff- 
ment  for  part  of  his  demand,  and  the  defendant  for  the  residue,  bas  judgment 
is  thus  laid  down  in  a  late  case.  (/)  When  the  plaintiffs  demand  fqr  part,  andde. 
is  altogether  denied  by  the  defendant's  pleas,  and  at  the  trial  the  Pendant  for  part. 

(«)  Ditebam  ▼.  Bond|  S  Campb.  N.  lum  a  trespasser  a6  mtlw. 
P.  C.  5S4.    1  Sannd.  SOO,  d.  notas,  5th  '     (ej  Baroes  ▼.  Haaty  11  East,  451. 

c4iC  (<)  Pickering  y.  Rudd,  1  Stark.  N. 

(5)  Six  Carpenters'  case,  8  Rep.  146*  P.  C.  56. 

]>ye  V.  Leatherdale,  S  Wils.  SO.  Taylor  («)  Cbancey  ▼.  Win,  IS  Mod.  58S. 

^r.  Cole,  S  T.  R.  S9S.    1  Sannd.  300,  d.  See  Langford  ▼.  Wagbom,  7  Price,670. 

notca.    Thb  is  not  a  new  assignment,  (/)  House  ▼.  Thames  CommtBsioners, 

becansa  it  does  not  admit,  but  destroys  s  Brod.  and  Bing.  119. 
tk%  defeadaaf  s  jwtificalion,  by  shewing 


Where  plaintiff 


698 

Of  ootCs. 


Where  a  plea 
going  to  the 
whole  declara- 
tion is  found  for 
defendant* 


plaintiiF  obtains  a  verdict  for  part  of  his  demand^  and  the  de- 
fendant obtains  a  verdict  as  to  other  part,  the  plaintiff  is  entitled 
to  the  costs  of  the  issues  found  for  him,  which  include  the  ge- 
neral costs  of  the  trial,  but  do  not  include  the  costs  of  the  issues 
found  for  the  defendant,  on  which  last  mentioned  issues,  how- 
ever, the  defendant  is  not  entitled  to.  any  costs  from  the  plain- 
tiff; but  where  the  defendant  suffers  judgment  by  default  as  to 
part  of  the  plaintiff's  demand,  and  pleads  only  as  to  other  part, 
and  the  plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all  the 
issues  are  found  for  the  defendant,  there  the  defendant  is  entitled 
to  the  costs  of  the  issues  found  for  him,  and  the  plaintiff  is  enti- 
tled only  to  the  costs  of  the  judgment  by  default,  (a) 

The  plaintiff,  however,  has  in  no  case  a  right  to  costs,  except 
when  he  is  entitied  to  judgment  upon  the  whole  record ;  and 
therefore  where  in  trespass  for  breaking  and  entering  the  plain- 
tiff's free  fishery  in  A.,  and  also  in  B.,  and  also  in  A.  and  B.,  the 
defendant  pleaded,  first,  not  guilty,  and,  secondly,  that  the  said 
free  fisheries  were  part  of  a  navigable  harbour,  &c.,  conmum  to 
all  the  king's  subjects,  to  which  the  plaintiff  replied,  prescribing 
for  a  free  fishery  in  the  said  place,  in  right  of  his  manor ;  and  the 
defendant  rejoined,  taking  bsue  on  such  prescription;  it  was  held 
that,  on  a  verdict  for  the  plaintiff  on  the  general  issue,  and  for 
the  defendant  on  the  prescription,  the  latter  going  to  the  whole 
declaration,  the  plaintiff  was  not  entitled  to  costs*  (jb)  And  where 
a  plea  going  to  the  whole  of  the  declaration  is  found  for  the  de- 
fendant, and  odier  issues  are  found  for  tiie  plaintiff^  the  former 
is  mtitled  to  the  costs  of  the  cause,  and  the  latter  to  the  costs  of 
the  issues  found  for  him,  that  is  to  say,  the  costs  of  the  pleadings 
on  those  issues  only,  (c) 


sut.  22  and  23      ^Y  Statute  22  and  23  Car.  S,  c.  9,  it  is  enacted,  that  in  all 

C.2.         actions  of  trespass,  assault,  and  battery,  and  other  personal 

actions,  wherein  the  judge,  at  tiie  trial  of  the  cause,  shall  not 

find  and  certify  (cf)»  under  his  hand,  upon  the  back  of  the  record. 


(«)  See  Pottan  y.  Stanway,  fi  East, 
S61.  Trotroan  y.  Holder,  1  Brod.  and 
Bing.  Stt.  Day  y.  HankB,  3  T.  R.  654. 
Griffiths  y .  Dayies,  8  T.  R,  466.  Tidd't 
Pr.  1008, 1010,  8Ui  edit. 

(6)  Vivian  y.  BIake»  11  East,  it6S. 
Edwards  y.  Bethell,  1  Bam.  and  Ald« 
f54.    Tidd's  Pr.  1019,  8th  edit. 


(c)  Benett  y.  Coster,  l  B.  nnd  B. 
466.  4  B.  Moore,  110,  S.  C.  Olker 
y.  Calyert,  l  Bingh.  175. 

(d)  This  certificate  need  not  be  grant- 
ed at  the  trial,  ll  Mod.  196,  9  B.  and 
C.  6S1.  The  award  of  an  arbitrator  is 
not  eqiuvalent  to  a  certificate.  3  T.  R. 
138. 


L 
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that  an  assault  and  battery  was  sufficiently  proved  by  the  plain-      Of  costs, 
tiff  against  Jthe  defendant,  or  that  the  freehold  or  title  of  the  gt^t  22  and  23 
land  mentioned  in  the  plaintiff's  dedaration  was  chiefly  in  ques-        c.2. 
tioni  the  plaintiff  in  such  action,  in  case  the  jury  shall  find  the 
damages  to  be  under  40$.,  shall  not  recover  or  obtain  more  costs 
of  suit,  than  the  damages- so  found  shall  amount  unto. 

This  statute  has  been  construed  to  extend  only  to  the  two  To  what  actioM 
species  of  actions  therein  specially  named,  and  the  action  of  tres-  ^^  ^^^ 
pass  there  mentioned,  is  confined  to  trespass  quare  clausumfre- 
git,  in  which  the  freehold,  or  title  to  the  land,  may  come  in  ques- 
tion, (a)  Where  the  plaintifl^  therefore,  declares  for  an  injury 
to  the  freehold,  or  to  something  growing  upon  (6),  or  affixed 
to  (c)  the  freehold,  as  breaking  a  lock  affixed  to  the  plaintiff's 
gate,  the  case  is  within  the  statute.  (cO  And  although  the  decla- 
ration charges  the  defendant  with  taking  and  carrying  away  the 
soil  and  earth,  &c.,  if  this  be  merely  a  mode  or  qualification  of 
the  injury  done  to  the  land,  the  case  is  still  within  the  statute,  (e) 

But  where  an  injury  to  a  personal  chattel  is  laid  in  the  same  Not  to  injuries 
declaration  with  a  trespass  to  real  property,  as  a  substantive  and  ^  chattels. 
independent  injury,  either  in  the  same  count  with  the  trespass  to 
the  land  (/),  or  in  a  separate  count  (g),  and  general  damages  are 
^ven  for  the  plaintiff,  the  case  is  not  within  the  statute,  and  the 
plaintiff  will  be  entitled  to  full  costs  without  a  certificate,  though 
his  damages  be  under  40$,  But  should  the  plaintiff  fail  to  prove 
the  injury  to  the  chattel,  and  there  is  a  verdict  for  the  defendant 
on  that  part  of  the  declaration,  the  case  is  again  brought  within 
the  operation  of  the  statute,  (h) 

When  the  action  was  ori^nally  commenced  in  an  inferior  court,  or  action  fint 
from  which  it  has  been  removed  into  the  King's  Bench  or  Com-  brought  in  in- 
mon  Pleas,  the  statute  does  not  apply,  and  the  plaintiff  shall  ^^^^  <^^* 
have  his  full  costs,  though  the  damages  be  under  40«.  (s) 


(«)  Per  Willifl,  C.  J.  Milbonrne  ▼• 
Read,  S  Wilt.  SfS.  Per  Ld.  Ellenbo- 
nNigfa,  C.  J.  fltead  ▼.  Gamble,  7  East, 
SSa.  Tresptsi  q.  c./.  to  a  free  warreo, 
ii  not  within  the  statate.  S  W.  Bl.  1151. 

<i)  Stead  ▼.  Oamble,  7  East,  SS6. 
MmSL  N.  P.  Sf9. 

(«)  Boll.  N.  P.  dS9.    Barnes,  itl. 

{d)  Batler  v.  Coaeos,  11  Mod.  198. 
6  VlD.  Ab.  557,  S.  C. 

<«)  Clegf  ▼•  MoiTneuz,  Doogl.  779. 
Tfdd^a  Pr.  1000, 8th  edit. 


(/)  Anderson  y.  Baditon,  1  Str.  192. 
Thompson  ▼.  Berry,  1  Str.  551.  Smith 
V.  aarke,  2  Str.  lldO.  Goseon  y.  Gra- 
ham, 1  Stark.  N.  P.  C.  55. 

(g)  Barnes  t.  Edgard,  S  Mod.  40. 

{h)  Ca.  Pr.  C.  P.  118.  Tidd's  Pr. 
1000,  8tb  edit. 

(i)  Roop  ▼.  Scritcb,  4  Mod.  579. 
Archbp.  of  Canterbury  ▼.  Faller,  1  Ld* 
Raym.  S95,  B.  N.  P.  SSO ;  bat  sea  stat. 
58  G.d,  c.SO,s.  1,  as  to  cotts  in  tretpais 
for  asianlt  and  battaiy. 
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Of  cMts.  Nor  are  those  cases  within  the  statute,  where  the  defendant 

pldads  a  special  plea  of  justification  which  is  found  against  him. 


^^  o  ^  ^^^  ^^  must  then  appear,  either  that  the  freehold  cannot  ccnne  in 
Nor  where  the  <iu^^<>i^  ^  which  case  the  statute  does  not  apply,  or  that  the 
defendant  jui-  freehold  does  come  in  question,  in  which  case  a  oertificale  is  un- 
tifiei.  necessary.   Thus  where  to  trespass  quare  clausumfregiiy  the  de^ 

fendant  pleaded  the  general  issue  and  a  licence,  and,  on  issue 
joined,  both  the  pleas  were  found  for  the  plaintiff  with  one  shil- 
ling damages,  he  was  held  entitled  to  his  full  costs,  it  being  a  ge- 
neral rule,  that  whenever  a  special  plea  of  justification  is  foimd 
against  the  defendant,  the  plaintiff  is  entitled  to  his  full  costs,  (a) 
However,  in  a  late  case,  where  the  plaintiff  declared  for  a  tres- 
pass at  A.,  and  throwing  down,  burning,  and  totally  destroying 
his  hedge  there  then  erected,  and  the  defendant  pleaded  the  ge- 
neral issue,  and  justified  as  to  throwing  down  the  hedge,  beeause 
it  was  erected  on  a  common,  over  which  he  prescribed  for  right 
of  common,  and  a  verdict  was  found  for  the  plaintiff  on  the  ge- 
neral issue,  with  SOfi.  damages,  and  for  the  defendant  on  the  spe- 
cial plea,  it  was  held  that  thb  was  to  be  considered  as  an  action 
of  trespass  quare  clausumfregit^  and  destroying  and  burning  the 
plaintiff's  hedge,  which  was  part  of  the  freehold,  in  which  the 
fireehold  might  have  come  in  question,  and  that  the  damages  be- 
ing under  40#.,  and  no  certificate,  that  there  could  be  no  more 
costs  than  damageis.  {b)  The  granting  of  a  view  does  not  entitle 
the  plaintiff  to  his  full  costs,  where  he  recovers  damages  under 
40#.  (c) 

Cofts  on  new  As  the  plaintiff  is  not  entitled  to  full  costs,  and  a  certificate  is 
aiaignment.  necessary  in  trespass  qtuire  clausum  /regit  whenever  the  defen- 
Where  defend-  ^^^  pleads  the  general  issue,  and  less  than  40s.  damages  are 
ant  pleads  not  given ;  SO  when  the  defendant  justifies,  and  the  plaintiff  admits 
guilty  to  new  the  justification  and  new  assigns,  to  which  the  defendant  pleads 
asiignment.       not  guilty,  and  a  verdict  for  less  than  40s,  damages  is  found  for 

the  plainti£^  it  has  been  contended,  that  the  law  is  the  same  as 
on  not  guilty  only  pleaded  to  the  declaration,  for  that  the  matter 
of  the  justification  is  admitted,  and  the  question  of  right  to  the 
freehold,  which  might  have  arisen  under  tiie  special  plea,  is  waiv- 
ed»  and  that  consequently  the  plaintiff  b  not  entitled  to  his  costs 

(m)  Radridge  t.  Palmer,  f  H.  Bl.  S.        (»)  Stead  ▼.  Gamble,  7  Eait,  S96. 
Comer w» Baker,  SH. Bl. S4K  Peddell        (e)  Ffist  v.  Hill,  11  Eatt,  184. 
▼,  Kiddle,  7  T.  R,'650. 
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witbDut  a  certificate,  (a)    Whether  he  be  so  or  not  appears  to      or  gosh. 
depend  on  the  effect  of  the  new  assignment  upon  the  plea  of  jus- 


Stat.22and23 


tification.     If  the  plea  be  such,  that  A6  new  assignment  wholly 

admits  it,  so  that  on  the  issue  joined  on  the  new  asngnment,  the       


subject  matter  of  the  plea  cannot  come  in'question^  there  it  will  Costeon  new 
be  the  same  as  if  not  guilty  had  been  pleaded  to  the  declaration,  ^n>g°nieiit. 
and  the  plaintiff'  who  recovers  a  verdict  for  less  than  40«.  will  not 
be  entitled  to  hb  costs.  Thus,  where  the  plea  set  out  a  right  of 
way  by  metes  and  bounds^  and  the  plaintiff  new  assigned  extra 
viam,  and  recovered  less  than  4fis.,  it  was  held  that  the  plaintiff 
was  not  entitled  to  his  costs  (i),  for  the  extent  of  the  way  was 
admitted,  and  no  question  could  arise  as  to  any  trespasses  com- 
mitted within  that  extent ;  so  where  to  trespass  for  breaking  the 
plaintiff^s  house  and  taking  his  goods,  the  defendant  justified 
under  a  warrant,  and  the  plaintiff  newly  assigned  that  the  defen- 
dant continued  after  the  return*  of  the  writ  (c) ;  for  the  matter 
of  justification  is  thereby  admitted  and  wholly  put  out  of  the  re* 
cord.  But,  where  the  plea  is  such,  that  4he  new  assignment 
does  not  wholly  waive  the  consideration  of  it,  as  where  the  de- 
fendant justifies  under  a  right  of  way,  and  the  plaintiff  without 
traversing  the  plea,  new  assigns  extra  viam,  and  on  not  guilty  to 
the  new  assignment,  a  verdict  for  less  than  40g.  is  found  for 
the  plaintiff,  he  is  still  entided  to  his  costs,  for,  in  order  to 
determine  whether  or  not  the  trespasses  complained  of  were 
committed  extra  viam,  it  is  necessary  to  take  cognisance  of 
the  metes  and  bounds  of  the  way,  which,  not  being  set  out, 
are  not  admitted  by  the  new  assignment  {d) ;  and  so  where  the 
plaintiff  to  a  similar  plea,  both  traverses  the  plea,  and  new  as- 
signs, and  a  verdict  is  found  for  the  defendant  on  the  traverse 
of  the  justification,  (e)  In  these  cases,  as  it  has  been  observ- 
ed, though  the  right,  as  claimed  by  the  plea,  be  determined  in 
fiivour  of  the  defendant,  yet  the  applicability  of  that  right  to 
the  trespass  complained  of  is  put  in  issue  by  the  new  assignment 
and  plea  theceto,  and  therefore  it  appears  by  the  whole  record, 
whether  the  freehold  came  in  question  or  not.(/*)   Although 

(«}  Ibbotton  ▼.  Browne,  Barnes,  lt9«  cognised  in  Tiylor  ▼.  NiclioUs,  S  B.  «ad 

1  East,  551,  ory.  A.  443.    1  Sannd.  SOO,n,  (ii}5th  ed. 

(6)  CockeriU  ▼.  Allanson,  Hnll.  on        (e)  Martin  v.  Vallaace,  1  Bast,360. 
Coais,  76.    1  Sannd.  SOD,  a,  (n)  5di  ed.         (/)  i  Sanad.  SOO,  new  notes »  Imt 

(«)  Gregory  ▼.  OraMfod,4Taant98.  frnttn  wiietiier  tlie  freeMd  MfgMaot 

(d)  Asser  y.  Finch,  S  Le? •  034 ;  n*  come  in  qncation  en  the  plea  of  wot 
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Of  costs.      the  plea  of  justiftcation  be  found  for  the  defendant^  y6t  th^  (laiti' 
tiff  is  entitled  to  his  costs  under  the  rule,  that  where  the  phon- 


assignment 


^  2.         ^iff  *s  demand  is  altogether  denied  by  the  defendant's  pleas,  and  at 

the  trial  the  plaintiff  obtains  a  verdict  for  part  of  his  demand,  and 

Cot^  oQ  new   ^y^^  defendant  obtains  a  verdict  as  to  other  part,  the  plaintiff  is 
aasignment,    ^j^^f^^  ^^  ^y^^  general  costs,  deducting  the  costs  on  those  parts  m 
which  he  fails,  but  not  allowing  the  defendant  his  costs  thereon,  (a) 
Where  the  de-       In  the  above  cases  it  will  be  observed,  that  the  defendant 
fendantiuffen    pleaded  to  the  new  assignment,  and  the  plaintiff  was  therefine 
judgment  by      compelled  to  go  down  to  trial  on  such  issue.   But,  where  the  de- 
fendant, instead  of  pleading  to  the  new  assignment,  suflfers  judg- 
ment to  go  by  default,  and  the  plaintiff  proceeds  to  trial  on  the 
special  plea  of  justification,  which  is  found  against  him ;  in  this 
case,  although  he  will  be  entitled  to  his  costs  on  the  judgment  by 
default,  yet  the  defendant  will  be  allowed  the  general  costs,  and 
the  reason  of  this  is,  that  it  was  the  plaintiff's  own  fault  in  going 
down  to  trial,  for  he  might  have  entered  a  noL  pros,  as  to  the 
plea  of  justification,  and  have  assessed  his  damages  on  the  new 
assignment  before   the  sheriff.  (6)    These  cases  come  widiin 
the  rule,  that  where  the  defendant  suffers  judgment  by  defimk 
as  to  part  of  the  plaintiff's  demand,  and  pleads  only  as  to  other 
part,  and  the  plaintiff  takes  issue  ort  the  pleas,  and  at  the  trial 
all  the  issues  are  found  for  the  defendant,  there  the  defendant  is 
entitled  to  the  costs  of  the  issues  found  for  him,  and  the  plaintiff 
is  entitled  only  to  the  costs  of  the  judgment  by  defiiult.  (e) 
Where  the  de-       In  the  last  mentioned  cases  the  plaintiff  was  not  compelled  to 
fendant  luifen   go  down  to  trial,  and  having  done  so  unnecessarily,  was  held  not 
judgment  by      entitled  to  the  general  costs;  but,  when  a  general  plea  of  noi 
default  on  new  ^^^  j^  j^j^  ^^^  ^j^^  ^^^^^  ^^^  plaintiff  is  Still  compelled  to  go 

iwvM  *°  ncral  ^^^^  ^  *^^*'»  although  the  defendant  has  suffered  judgment  by 
plea  of  not  default  upon  the  new  assignment,  and,  in  that  case,  though  the 
guilty  on  the  issues  On  the  justifications  should  be  found  for  the  defendant^ 
record.  y^^.  ^j^^  pljuntiff  will  be  entitled  to  the  general  costs  of  thecause, 

fbr  he  has  not  gone  down  to  trial  imnecessarily,  as  in  the  cases 
mentioned  in  the  preceding  paragraph.    Thus,  where  the  de- 

guUiy  to  the  new  auignment.     Tlie  191.    Harber  v.  Rand,  9  Price*  5S6 ; 

defendant  might  claim  the  freehold  of  in  which  caaeiie  woold  be  entitled  to 

the  close  exin  viam.  Aill  costs,  though  the  damages  be  iiBder 

(ci>  Hoase  ▼.  Thames^  Comminioners,  40t.  B.  N.  P.  Sf 9. 

5  Brod.  and  Bing.  119.  («)  House  ▼•  Thamea'  CeiaaisMBefs, 

(b)  Thornton  t.  WilliamBon,  IS  East,  5  Brod.  and  Bing.- 119. 
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fendant  pleaded  not  guilty,  and  a  plea  <^  licence,  and  the      Of  costs. 
plaintiff  took  issue  on  the  plea  of  not  guilty,  traversed  the  li- 


11  .         -  111-,  ,    .  Stat.  12and23 

cence,  and  also  new  assigned,  and  the  defendant  took  issue  on        q.  2. 
the  traverse  of  the  licence,  and  let  judgment  go  by  default  on 


the  new  assignment,  and  the  jury  found  for  the  plaintiff  oii  the  Costs  on  new  as- 
general  issue,  without  any  damages  thereon,  for  the  defendant  "8?°"®^** 
on  the  plea  of  licence,  and  assessed.one  shilling  damages^  and 
one  shilling  costs  for  the  plaihtiff  on  the  new  assignment,  the 
court  held,  that  the  plaintiff  was  entitled  to  the  general  costs, 
for  the  defendant,  by  pleading  the  general  issue  to  the  whole 
declaration,  made  it  necessary  for  the  plaintiff,  in  order  to  get 
rid  of  that  plea,  which  would  otherwise  have  barred  his  whole 
action,  to  go  to  trial  at  the  assises,  since  he  could  not  by  any 
other  means  have  obtained  damages  or  costs  on  the  judgment  by 
default  (a) 

By  statute  8  and  9  W.  8,  c.  1 1,  s.  4,  for  the  preventing  of  stat.  8  and  9 
wilfiil  and  malicious  trespasses,  it  is  enacted,  "  that  in  all  actions  W.3. 
of  trespass,  to  be  commenced  or  prosecuted  in  any  of  His  Ma- 
jesty's courts  of  record  at  Westminster,  wherein  at  the  trial  of 
the  cause  it  shall  appear  and  be  certified  by  the  judge,  under  his 
hand,  upon  die  back  of  the  record,  that  the  trespass  upon  which 
any  defendant  shall  be  found  guilty  was  wUftd  i|nd  maliciauSf  the 
plaintiff  shall  recover  not  only  his  damages,  but  his  full  costs  of 
suit,  any  former  law  to  the  contrary  notwithstanding."  The  cer- 
tificate on  this  act  need  not  be  granted  at  the  trial  of  the 
cause,  (i)  It  has  been  usual  for  the  judge  to  consider  himself 
bound  to  certify  that  the  trespass  was  wilful  and  malicious,  if  it 
appear  at  the  trial  that  the  trespass,'  however  trifling,  was  com* 
mitted  after  notice,  and  the  jury  give  less  than  forty  shillings  da- 
mages, (c)  The  granting  of  a  certificate,  however,  upon  this 
statute,  seems  to  be  discretionary  in  the  judge  before  whom  the 
trial  is  hAd ;  he  may  certify,  or  not,  according  as  it  appears  to 
him  under  the  circumstances  proved,  that  the  trespass  was  wilful 
and  malicious.  Thus,  where  the  judge  declined  to  certify  in  a 
case  in  which  fig^ce  was  given  by  the  wife  of  the  plaintiff  to  the 
defendant  not  to  enter  the  locus  in  quo  in  his  cart,  there  being  no 

(«)  House  ▼.  CommisslMiers  of  the  {h)  Woollej  ▼.  Whitby,  9  Baro.  and 

Thames,  S  Br.  and  Btng.  117 ;   and  Crea.  580. 

•ee  Longden  ▼.  Bonnie,  1 B.  and  C  (c)  RejwAd  t.  Edwards,  6  T.  R.  lU 

S78.    1  SanML  SOO,  a.  new  Botei*  Haq^  ▼•  Carr,  7  T.  iU  449. 
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Of  colli.      '^^  iherei  notwithwtanding  which  die  defendant  persisted  in 
■    ■    going  on,  for  the  purpose  of  viewing  more  conreniendy  the  turn- 

Stat.  8  and  9  j^g  ^  ^f  ^jg^  catde,  in  assertion  of  a  disputed  right  of  oommon 
in  an  a4Joining  indosure  of  die  phdntiff's,  which  light  was  found 
for  the  defendant  on  a  justification  pleaded,  the  court  refused  to 
interfere,  (a) 

Stat.  4  and  5       ^7  ^  Statute  4  and  6  W.  and  M.  c.  SS,  s.  10,  redtiiig  that 
w.  and  M.    great  mischiefr  ensue  by  inferior  tradesmen,  apprentices,  and 
other  dissolute  persons  neglecting  their  trades  and  employmenti, 
who  follow  hunting,  fishing,  and  other  game,  to  die  ruin  of  them- 
selves and  damage  of  their  neighbours,  it  is  enacted,  diat  ^if  any 
such  person  shall  presume  to  hunt,  hawk,  fish,  or  fowl,  unless  in 
company  with  the  master  of  such  apprentice  duly  qualified  by 
law,  such  person  shall  be  subject  to  the  penalties  of  this  act, 
and  shall  or  may  be  sued  or  prosecuted  fot  his  wilful  trespass  in 
such  his   coming  on  any  person's  land;  and   if  found  guStj 
thereof,  the  plaintiff  shall  not  only  recover  his  damages  diereby 
sustained,  but  his  full  costs  of  suit,  any  former  law  to  the  con- 
trary, notwithstanding."   Upon  this  statute  it  has  heen  held,  that 
a  clothier  and  alehouse-keeper  is  an  inferior  tradesman  (6),  but 
die  court  of  King's  Bench  was  equally  divided  on  the  question, 
whedier  a  surgeon  and  apothecary  not  qualified,  was  within  the 
act.  (c)    It  has  been  laid  down,  that  every  tradesman  not  quali- 
fied is  an  inferior  tradesman  within  the  act.(d)    In  trespass, 
where  the  plamtiff  declared,  '^  for  that  the  defendant  being  a  dis- 
solute person,  neglecting  his  employment,  and  following  huntiii^ 
and  other  game,  and  by  no  means  qualified  by  law  so  to  do," 
broke  and  entered  die  plaintiff's  closes,  and  the  phiintiff  proved 
the  trespass,  but  not  that  the  defendant  was  a  dissolute  person, 
&c.  widiin  the  act,  it  was  held,  that  no  more  costs  than  damages 
could  be  given,  the  latter  being  under  40«.  (e) 

(a)  Good  y.  Watkini,  S  East,  495;  (c)  BoKton  y.  Mingajr,  S  WiKfO. 

bat  tea  R.  y.  Inhabitants  of  Chaddar-  (d)  Per  Holt,  C  J.     Wl^hui  v. 

toD,  5  T.  R.  S7S.  Walker,  Barnes,  lt5 ;  bat  ace  BntOB 

(h)  Wtcbain  ▼.  Walker,  Banes,  1S5.  ▼.  Mingay,  M  Mp. 

1 U.  Raym.  149.    Com.  Rep.  SS.  (c)  Pallant  v.  Roil,  f  W.  BL900. 
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Trespass  for  Mesne  Profits. 

• 

When  the  owner  of  land  has  been  ousted^  we  have  seen  (a) 
that  an  action  of  trespass  may  be  maintained,  after  his  re-entry, 
and  that  in  such  action  he  will  be  entitled  to  recover  for  all  the 
trespasses  committed  from  the  time  of  the  ouster,  since  by  the  re- 
entry his  possession  is  revested  ab  iniiio.  This  principle  is  the 
foundation  of  the  actipn  of  trespass  for  mesne  profits.  A  re- 
covery and  execution  in  ejectment  being  in  fact  the  same  thing 
as  an  entry,  the  plaintiff  is  considered  in  law  to  have  been  in  the 
actual  possession  of  the  estate  from  the  day  of  the  demise  laid  in 
the  declaration,  and  may  maintain  an  action  of  trespass  against 
the  defendant  as  a  wrong  doer,  and  trespasser  upon  his  estate 
from  that  day.  (b) 

By  statute  1  Geo.  4,  c.  87,  s.  2,  in  cases  of  ejectment  between 
landlord  and  tenant,  the  plaintiff  may,  at  the  trial,  go  into  evi- 
dence of  the  mesne  profits,  and  the  jury  shall  find  the  amount  of 
the  damages  to  be  paid  for  such  mesne  profits^  down  to  the  time 
of  verdict,  (r) 

This  action  may  be  brought  either  in  the  name  of  the  lessor  of  ^y  whom. 
the  plaintiii^  or,  whenever  the  record  in  ejectment  is  evidence  of  the 
tide,  of  the  nominal  plaintiff  in  ejectment,  (cf)  but,  where  that  is 
not  the  case,  as  where  the  action  is  brought  against  a  precedent 
occupier^  or  for  the  profits  anterior  to  the  demise  laid  in  the<le- 
claration,  it  must  be  brought  in  the  name  of  the  lessor  of  the 
plainti£^  who  will  be  compelled  to  give  evidence  of  his  title,  (e) 
If  the  action  is  brought  by  the  nominal  plainti£^  the  court  will, 
upon  application,  stay  the  suit  till  security  is  given  for  answering 
the  costs.  (/)  The  action  may  be  brought  in  the  name  of  the  no- 
nunal  plaintiff  afker  a  judgment  in  ejectment  by  defiiult,  as  well 

(a)  Anttf  p.  669.  sheriff  for  an  escape.    Doe  f  •  Jones,  • 

ih)  1  Sannd.  S77,  a.  notes,  5th  ed.  M.  and  S.  473. 

(ff)  Awte^  p.  598.  (0  BoU.  N.  P.  87. 

(i)  Where  the  nominal  pbintiff  hu  (/)  ikid.  89. 
rccof  ered  in  this  action  he  may  soe  the 

8  Z 
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as  after  yerdict,  the  right  of  the  plaintiff  being  in  die  one  caae 
tried  and  determined,  and  in  the  other  confessed,  (a) 

A  tenant  in  common,  who  has  recovered  in  ejectment  againt 
his  cotenant,  may  maintain  this  action  for  die  mesne  profits,  (i) 

Against  whom.  The  action  may  be  brought  either  against  the  person  who  was 
the  defendant  in  the  ejectment,  or  who  was  tenant  in  possession 
at  the  time  of  the  ejectment  brought  (c),  or  against  a  fonner  oc- 
cupier, (d)  Any  person  found  in  possession  after  a  recovery  in 
ejectment,  is  liable  to  an  action,  and  it  is  no  defence  to  say  that 
he  was  upon  the  premises  as  the  agent,  and  under  the  li<:ence  of 
the  defendant  in  ejectment,  for  no  one  can  licence  another  to  do 
an  illegal  act.  But  the  measure  of  the  damages  in  such  case  vffl 
not  be  the  whole  mesne  profits  of  the  lands,  but  will  depend  upon 
the  time  such  person  has  had  them  in  his  occupation,  together 
with  the  other  circumstances  of  the  case,  (e)  An  action  of  tres- 
pass for  mesne  profits  cannot  be  maintained  against  executors  or 
administrators,  for  profits  accnung  in  the  lifetime  of  dieir  testator 
or  intestate.  (/) 


What  may  b« 
recovered. 


The  plaintiff  in  this  action  may  recover  not  only  the  actual 
mesne  profits,  but  also  damages  for  his  trouble,  &c.  {g);  though 
where  he  has  entered  to  avoid  a  fine,  he  will  not  be  entided  to 
recover  the  mesne  profits  anterior  to  such,  entry,  for  the  doctrine 
of  relation  is  held  not  to  extend  to  such  case.  {K)  Where  in  an 
action  of  ejectment  judgment  has  been  obtained  by  de&ult  against 
the  casual  ejector,  the  costs  of  such  action  may  be  recovered  in 
trespass  for  the  mesne  profits,  which,,  as  already  stated,  is  die 
only  means  of  recovering  such  costs  (t) ;  and  the  taxed  oost^  but 
not  any  extra  costs,  may  also  be  recovered  in  this  action  where 
the  ejectment  has  been  defended  {Jc\  though  it  is  more  usual  to 
proceed  for  these  costs  by  fi.  fa.  or  attachment  (Q    Where, 


(tt)  Aslin  V.  Packer,  S  Burr.  665. 
Barnes,  479.  S.  C. 

(h)  Goodtitle  ▼.  Tombf,  3  Wils.  118. 

(c)  ^lin  Y.  Packer,  2  Burr.  665. 
Hauler  t.  Britto,  3  Campb.  N.P.C. 
455. 

(if)  Boll.  N.  P.  sr. 

(0  OirdlestoDC  >.  Porter,  K.  B.  M. 
T.  39  G.  3.  Woodf.  L.  and  T.  511. 
Adams  Eject  331,  i;nd  ed. 


</)  Palteoey  ▼•  Warreo,  6  Ves.  73. 

(f )  GoodtiUe  v.  Tomba,  3  Wib.  ISl. 

(fik)  Compere  y.  Hicka,  7  T.  R.  7t7. 
Haghea  ▼.  Thomas,  13  East,  496. 

(i)  Awi€y  p.  604. 

(fc)  Doe  V.  Davis,  1  Eap.  N.  P.  C 
358.  Brooke  ▼.  Bridges,  7  B.  Moore, 
471. 

(0  Amitf  p.  605. 
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after  a  recovery  in  ejectment,  and  before  the  acdon  for  mesne 
profits,  the  defendant  became  a  bankrupt,  and  on  judgment  by 
defiiult  in  the  latter  action,  the  jury  omitted  to  include  the  taxed 
costs  of  the  ejectment  in  the  damages,  the  court  refused  to  set 
aside  the  inquisition,  (a) 

The  declaration,  as  in  the  usual  form  of  trespass  quare  clausum  i>eclaratioii. 
Jregii,  must  state  the  premises  into  which  the  defendant  entered, 
and  unless  they  are  described  with  sufficient  particularity,  the 
defendant,  if  he  has  other  lands  in  the  same  parish,  may  plead 
Uberum  tenementum.  The  declaration  should  also  state  the  day 
on  which  the  defendant  broke  and  entered  the  close,  and  the 
length  of  time  during  which  he  continued  in  possession,  but  the 
omission  of  these  matters  is  cured  after  judgment  by  default,  by 
statute  4  Anne,  c.  16.  (6) 


The  general  issue  in  this  action  is  not  guiUy :  and  if  the  plain- 
tiff seeks  to  recover  the  mesne  profits  for  a  longer  period  than 
six  years,  the  defendant  may  plead  the  statute  of  limitations,  (c) 
The  bankruptcy  of  the  defendant  cannot  be  pleaded  in  this  ac- 
tion, the  demand  being  for  unliquidated  damages  (d),  nor  is  a  plea 
of  a  discharge  under  the  insolvent  act  (53  Geo.  3,  c.  102,)  a  bar.  (e) 
Under  not  guilty  it  is  no  defence  that  the  plaintiff  accepted  the 
rent  of  the  premises  for  the  time  in  dispute,  and  agreed  to  waive 
tlie  costs  of  the  ejectment,  for  such  defence  is  in  substance  that  a 
part  of  the  damages  had  been  accepted  in  satisfaction  of  the  whole, 
whereas  the  plea  is,  that  no  trespass  has  been  committed.  (J") 
Unless  the  defendant  is  estopped  by  the  record  in  the  action  of 
ejectment,  he  may  cfdntrovert  the  plaintiff's  title,  (g) 

The  defendant  cannot  pay  money  into  court  in  this  action,  (h) 

The  judgment  in  ejectment  is  sufficient  proof  of  title  for  the 
plaintiff  in  this  action,  whether  it  be  brought  by  the  lessor  of  the 
plaintiff,  or  by  the  nominal  plaintiff,  against  all  who  are  par- 
te) Oallifar  v.  DriokwaUr,  f  T.  R.        (d)  Ooodtitle  v.  NorUi,  Dongl.  584. 
t61.  (c)  Doe  d.  Hill  v.  Lee,  Taont.  459. 

(6)  Higgiiu  V.  Htghfield,    15  East,         (/)  Lloyd  v.  Pee]>  3  B.  and  A.  407. 
4W.  (S)  See  peti^  p.  708. 

(e)  Bull.  N.  P.  88.  (h)  Holdfast  v.  Morrif,  t  Wilt.  115« 
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fies  to  such  judgiftent  {a\  but  such  judgment  is  only  evidence 
of  title  from  thb  time  of  the  demise  laid  in  the  declajation  in 
ejectment,  and  flierefore  if  the  plaintiff  seeks  to  recover  da- 
mages anterior  to  that  time,  it  will  be  necessary  for  him  to  gi?e 
fiirdier  evidence  of  his  tide,  (i)  The  judgnkent  is  not  evidence 
against  a  stranger,  and  therefore  it  has  been  held  that  a  judg- 
ment' in  ejectment  agunst  the  wifSer  cannot  be  given  in  evidence 
against  the  husband  in  an  action  for  mesne  profits,  (c)  And 
\  .    where  after  a  judgment  by  defeult  against  the  casual  ejector,  an 

action  of  trespass  was  brought  for  the  mesne  profits  against  tSe 
landlord,  who  had  been  in  the  receipt  of  the  rents  and  profits  fiom 
the  day  of  the  demise.  Lord  Ellenborough  nded  that  the  judg- 
ment in  ejectknent  was  not  evidence  of  titie  against  tihe  defisndant 
without  notice  of  the  ejectment ;  but  tiiat  a  subsequent  pronuse 
by  him  to  pay  the  rent  and  costs  amounted  to  an  admission  tfaaf 
he  was  a  trespasser,  and  that  the  plaintiff  was  entitied  to  die  pos- 
8es8ion;(€0  So  where  the  action  is  brouhgt  against  a  former  oc- 
cupier, the  judgment  in  ejectment  will  be  no  evidence  of  the  pkm- 
tiffs  tide,  (e)  The  judgment  in  an  action  of  ejectment,  on  the  se-' 
vera!  demises  of  two  or  more' persons,  is  evidence  for  them  lit  an 
action  of  trespass  brought  by  them  joindy.  (/) 

As  the  plaintiff's  title  to  recover  the  mesne  profits  depends 
upon  his  re-entry  into  the  premises,  which  has  the  efl^  of  vest- 
ing the  possession  in  him  by  relati<m  for  the  whole  period,  dm^ 
ing  which  he  bus  been  out  of  possession,  it  is  incumbent  uponf 
him  to  give  evidence  of  such  re-entry.  Where  the  action  is 
brought  against  a  person  who  was  a  party  to  thb  ejectment  and 
entered  into  the  consent  rule,  proof  of  the  judgment  in  ejectment 
is  said  to  be  sufficient,  without  proving  the  vnrit  of  possesskui 
executed,  because  by  entering  into  the  rule  to  confess,  the  de- 
fendant is  estopped,  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry  (g) ; 
but  where  the  judgment  in  ejectment  is  against  the  casual  ejector, 
and  so  no  rule  has  been  entered  into,  the  lessor  cannot  mMntaiin 

(a)  Ailio  V.  Packer,  •  Bttrr.<r  665.        (tf)  Hanter  v.BfittBySGu^b.  N.F. 

BalLN.  P.  87.  Tliejadgmentistobe  C.4S5. 

proved  in  the  regolar  maimer  by  an  ex-        (e)  Rnll.  N.  P.  ST. 

amined  copy.  (/)  Cbamier  ▼.  dingo,  5  M.  aad  S. 

(6)  Bull.  N.  P.  87.  64.    t  ChUty*t  Rep.  416|  S.  C 
(c)  Denn  ▼.  White,  7  T.  R.  1 11 .  {g)  BniL  N.  P.  87. 


Trespass  far  Mesne  Profits.  709 

trespass  without  an  actual  entry,  and  therefore  ought  to  prove 
the  writ  of  possession  executed  (a),  which  is  usuaUy  done  by  pro- 
ducing an  examined  copy  of  the  writ,  and  of  the  sheriff's  re- 
turn, (i)  The  plaintiff  may  also  prove  a  re-entry  by  other  means 
than  by  shewing  the  writ  of  possession  executed,  thus  it  is  suffi- 
cient, if  he  proves  that  he  has  been  let  into  possession  with  the 
consent  of  the  defendant,  (c) 

The  plaintiff  must  be  prepared  to  prove  Ihe  amount  of  his  da^     Damages. 
mages,  by  showing  how  long  the  defendant  has  been  in  posses- 
sion of  the  premises,  the  value  of  the  mesne  profits  {d),  and  the 
costs  in  the  ejectment,  if  they  are  to  be  recovered  in  this  action. 

If  the  plaintiff  recovers  less  than  forty  s^iillings  damages,  and       Costs, 
the  judge  does  not.  certify  that  the  freehold  came  in  question, 
the  plaintiff  is  entitled  to  no  more  costs  than  damages,  {e) 

(c)  IHd.  and  tiie  cases  cited,  S  Selw.  C.  167. 

K.  P.  7SS,  4Ui  edit.  (d)  BuU.  N.  P.  ST. 

(bi)  S  Phill.  End,  t6S,  6th  edit.  («)  Doe  ▼.  Dafies,  6  T.  R.  593. 
(0  Calf  art  ▼•  HonftU,  4  Esp.  N«  P. 


THE  END. 
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ADDENDA. 


P.  62. — Since  the  foregoing  sheets  were  printed,  the  doctrine  of 
disseisin  at  election  has  come  incidentally  into  discussion;  and 
the  principles  laid  down  by  Lord  Mansfield,  in  the  case  of  Doe 
d.  Atkins  v.  Horde,  have  been  recognised  by  the  court  of  King's 
Bench.  (See  Doe  d.  Maddock  v.  Lynes,  S  B.  and  C.  388.)  Hoi- 
royd,  J.  observing,  that  the  nature  of  a  feofihient  and  disseisin 
was  materially  altered  since  the  time  of  Littleton. 

P.  109,  note  (m).-— As  to  prohibition  of  waste,  and  in  what 
cases  it  will  lie  to  restrain  a  bishop  from  committing  waste  in  the 
possessions  of  his  see,  vide  Jefferson  v.  Bishop  of  Durham,  1 
Bos.  andPul.  105. 

P.  ITS.-^Where  a  judge  made  an  order  to  amend  a  writ  of 
right  to  enable  the  demandant,  instead  of  demanding  freehold 
lands,  to  allege,  that  he  was  seised  at  the  will  of  the  lord,  the 
court  discharged  the  order.  Tooth  v.  Boddington*  1  Bing« 
SOB. 

P.  256.— See  stat  6  Geo.  4,  c.  50,  s.  23,  24. 

P.  296^  note  (k)  add  the  following  references :  Com.  Dig. 
Evid.  (A.  5).  1  Phill.  Evid.  308.  6th  edit.  But  see  Gilb.  £vid« 
iS5,  4th  edit.    BuU.  N.  P.  232.     1  Stark.  Evid.  192. 

P.  446. — ^By  statute  6  Geo.  4,  c.  16,  s.75,  it  is  enacted,  "  that 
any  bankrupt  entitled  to  any  lease,  or  agreement  for  a  lease,  if 
the  assignees  accept  the  same,  shall  not  be  Uable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance,  or  non-performance 
of  the  conditions,  covenants,  or  agreements  therein  contained, 
and  if  the  assignees  decline  the  same,  shall  not  be  liable  as  afore- 
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dd,  in  case  he  delhrer  up  such  lease  or  agreement  to  the  leeeer, 
or  such  person  agreeing  to  grant  a  lease  within  firarteeii  days 
after  he  shall  have  had  notice  that  the  assignee  shall  have  de- 
clined as  aforesaid ;  and  if  the  assignees  shall  not^  upon  bei^g 
thereto  required^  elect  whether  they  will  accept  or  decHne  sudi 
lease,  or  agreement  for  a  lease,  the  lessor  or  person  so  agreemg 
as  aforesaid,  or  any  person  entitled  under  such  lessor  or  person 
so  agreeing,  shall  be  entitled  to  apply  by  petition  to  the  Lend 
Chancellor,  who  may  order  them  so  to  elect,  and  to  deliTer  up 
such  lease  or  agreement,  in  case  they  shall  decline  the  same,  and 
the  possession  of  the  premises,  or  may  make  such  other  order 
therein  as  he  shall  think  fit." 

P.  502. — ^Adverse  possession  in  ejectment.  A.  being  seised  in 
fee  of  an  undivided  moiety  of  an  estate,  devised  the  same,  (by 
will  made  some  years  before  her  death,)  to  her  nephew  and  two 
nieces,  as  tenants  in  common ;  one  of  the  nieces  died  in  the  lifiD- 
time  of  A.,  and  left  an  infant  daughter.  A.  by  another  wiD,  in* 
tended  to  have  devised  the  moiety  to  the  nephew  and  surviviiig 
niece,  and  the  infant  daughter  of  the  deceased  niece ;  but  this 
will  was  never  executed.  After  A.'s  death,  the  nephew  and 
surviving  niece  covenanted  to  carry  the  unexecuted  will  into 
execution,  and  to  convey  one  third  of  the  moiety  to  a  trustee 
upon  trust,  to  convey  the  same  to  the  infiuit  if  she  attained 
twenty-one,  or  to  her  issue  if  she  died  under  twenty-one,  and 
left  issue;  or  otherwise  to  the  nephew  and  niece  in  equal 
moieties.  No  conveyance  was  executed  in  pursuance  of  the 
deed.  The  rents  of  the  third  were  received  by  the  trustee  for 
the  use  of  the  infant,  during  her  lifetime.  An  ejectment  having 
been  brought  by  the  devisee  of  the  nephew  more  than  twenty 
years  after  bis  death,  but  less  than  twenty  years  after  the  death 
of  the  infant,  it  was  held,  that  there  was  no  adverse  possession 
until  the  death  of  the  infant,  and  that  the.  ejectment  was  wdl 
brought.    Doe  d.  C!olclough  v.  Hulse,  8  B.  and  C.  757. 

P.  509.— By  Stat.  6  Geo.  4,  c.  16,  s.  64^  it  is  enacted,  "  diat 
the  commissioners  shall,  by  deed  indented  and  inroUed  in  any 
of  his  Majesty's  courts  of  record,  convey  to  the  said  assignees, 
for  the  benefit  of  the*  creditors  as  aforesaid,  all  lands,  tenements^ 
and  hereditaments,  except  copy  or  customary  hold  in  Elngland, 
Scotland,  Ireland,  or  in  any  the  dominions,  plantations,  or  o^o- 
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0168  bekngbg  to  his  Majesty,  to  which  any  bimkrupt  is  ortitled, 
and  all  ii^terest  to  which  the  said  bankrupt,  is  entitledi  in  any  of 
soch  kndsy  tenements,  orhereditam^itSi  and  of  which  he  might, 
according  to  the  kws  of  the  seyeral  countries,  dominions,  planta- 
tions, or  colonies  have  disposed,  and  all  such  lands,  tenements, 
and  hereditaments,  as  he  shall  purchase,  or  shall  descend,  be 
deyised,  revert  to,  or  come  to  such  bankrupt  before  he  shall  have 
obtained  lus  certificate ;  and  all  deeds,  papers,  and  writings  re- 
specting the  same ;  and  every  such  deed  shall  be  valid  against 
the  bankrupt,'  and  against  all  persons  claiming  under  him."  A 
proviso  follows  as  to  the  registration  of  conveyances  of  colonial 
property. 

And  by  sec.  65,  it  is  enacted,  "  that  the  commissioners  shall 
by  deed  indented  and  enrolled  as  aforesaid,  make  sale  for  the 
benefit  of  the  creditors  as  aforesaid,  of  any  lands,  tenements,  and 
hereditaments,  situate  either  in  England  or  Ireland,  whereof  the 
bankrupt  is  seised  of  any  estate  tail,  in  possession,  reversion, 
or  remainder,  and  whereof  mr  reversion  or  remainder  is  in  the 
crown,  the  gift  or  provision  of  the  crown,  and  every  such  deed 
shall  be  good  against  the  said  bankrupt,  and  the  issue  of  his 
body,  and  against  all  persons  claiming  under  him  after  he  be- 
came bankrupt,  and  against  all  persons  whom  the  said  bank- 
mpt  by  fine,  common  recovery,  or  any  other  means,  might  cut  off 
or  debar  from  any  remainder,  reversion,  or  other  interest,  in  or 
out  of  any  of  the  said  lands,  tenements,  and  hereditaments.** 

And  by  sec.  68,  it  is  enacted,  *^  that  the  commissioners  shall 
have  power  by  deed  indented  and  enrolled  in  any  of  his  Majesty*s 
courts  of  record,  to  make  sale  for  the  benefit  of  the  creditors,  of 
any  copyhold,  or  customary  hold  lands,  or  of  any  interest  to  which 
any  bankrupt  b  entitled  therein,  and  thereby  to  entitle  or  autho- 
rise any  person  or  persons  on  their  behalf,  to  surrender  the  same 
for  the  purpose  of  any  purchaser  or  purchasers  being  admitted 
thereto.** 

P.  511. — ^The  court  will  refer  it  to  the  Master  to  take  an 
account  of  the  rents  and  profits'  of  an  estate  received  by  the 
plaintiff*,  in  possession  by  virtue  of  an  elegit^  and  will  order 
the  plaintiflP  to  give  up  possession,  if  it  appears  that  all  the 
monies  due  to  him  have  been  received.  Price  v.  V amey,  S  B. 
and  C.  73S. 
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P.  53&— Stat  4  Geo.  2,  c  S8.  The  title  of  tlie  landlmd  pio. 
ceedmgunder  this  statute,  must  be  taken  to  have  aocraed  oq  the 
day  whoi  the  forfeiture  would  have  accrued  at  CQmmon  law,  bj 
non-payment  of  the  rent.  Doe  d.  Lawrence  v.  Shawcroas,  3  B. 
and  C.  753. 
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Abatement. 

By  jooDger  son  and  descent  do  not  toll  entry  of  elder  brother^  84« 
writ  of  entry  siir,  88. 
ABATEMENT,  Pleasin,  m  Real  AcTiows. 

Not  strictly  plea  in  aliatement,  190. 
General. 
Form  of,  190. 
In  writ  of  introsion,  190. 
Need  not  shew  who  is  tenant,  190. 

?onnd  af^inst  tenant  who  has  made  fraudulent  feoffment,  190. 
Special. 
Where  tenant  claims  a  special  interest,  i91. 
As  to  parcel  of  the  lauds  demanded,  191. 
At  common  law  abated  the  whole  writ,  191. 
Bnt  by  stat.  25  Ed.  c.  16,  only  for  the  quantity  of  the  non-tenure  alleged,  191. 
And  the  whole  still  abated  when  an  entire  thing  is  demanded,  191. 
And  so  in  cessavit,  191. 
In  what  actions,  191. 

Form  of  pleadiiig  where  rent  is  demanded,  191,  19t. 
Where  non*tenure  is  pleaded  with  other  pleas,  193. 
When  pleaded,  193. 
Replication,  193. 

In  actions  in  which  no  damages  are  recoverable  abates  the  writ,  and  demandant  may  enter, 

193. 
But  where  damages  are  recoverable,  demandant  may  reply  and  maintain  his  writ,  or  enter^ 

194. 
Plea  of  non-tenure  with  disclaimer,  same  as  disclaimer,  J  94. 
In  what  actions,  194. 
Who  may  disclaim. 

None  but  terretenant,  194. 

Effect  of  disclaimer  by  one  of  several  tenants,  194. 
Entry  of  demandant  makes  a  remitter,  195. 
Disclaimer  of  tenant  for  life  does  not  toll  entry  of  reverrioner,  195. 
Emiintemme^, 
Tenant  must  also  shew  title,  or  vouch,  195. 

But  demandant  must  not  plead  to  the  title  or  voucher,  195. 
Where  one  tenant  takes  the  entire  tenancy,  and  the  other  pleads  non-tenure,  195. 
Where  one  tenant  makes  defimlt,  another  may  taJke  the  entire  tenaocy,  and  wage  his  htw  of 

non-sununons,  196. 
AAer  wager  of  law  of  non-summons  in  common,  196. 
Each  of  several  tenants  may  plead  it,  196. 
SraemltaiaMy. 
Differs  little  from  entire  tenancy,  196. 
Must  contain  good  matter  hi  bar  or  a  voucher,  196. 
In  what  actions,  196,  197. 
Whether  whole  writ  abated,  19f . 
3V  tkipenam  «f  ik€  deaumdtmt. 

Ootfaiwry,  attainder,  alien  bora,  197. 
ffmrjmmUr  ^  demadmU. 
Coparceners,  198.    (See  title  C^^anaun.) 
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ABATEMENT,  Pletf  io,  iw  Rbal  Acnoirfy  (etiMmtd). 

Except  where  levenl  righti  descend  iroin  levenl  aneettoiti  198t 
Jointenantty  198. 
Tenanti  in  common,  non-Joinder  of,  cannot  be  pleaded,  198. 

Unlctt  an  entire  tfaing  be  demanded,  198* 
Baron  and  feme  for  land  of  the  wife,  198. 
NmjwHder  nf  tenma. 
Jointenant  omitted,  198. 
If  pleaded  to  parcel  abates  the  writ  for  parcel  only,  198^ 
Unless  where  an  entire  thing  is  demanded,  199. 
Or  in  action  for  rent  charge,  199. 
May  be  pleaded  twice  where  there  is  a  new  party,  199. 
Jointenancy  with  wife,  199. 
Form  of  the  plea,  199. 
In  what  actions,  199. 
Replication,  2(K). 
writ  abated  at  common  law  where  jointenancy  pleaded  by  de«d  or  finCf  SQO. 
Bet  bv  Stat  S4  Ed.  1,  demandant  may  aver  sole  tenancy,  SOO. 

And  at  common  law  he  might  have  confessed  and  avoided,  900. 
Stat,  does  not  extend  to  jointenancy  by  line  or  will,  900. 
ProcoM  upon  the  stat.  SOO. 
False  plea  under,  201. 
Form  of  the  replication,  fOl. 
Jointenancy  cannot  be  pleaded  after  general  imparlance,  $0%, 
Coparcener  omitted,  201. 
Baron  and  feme  in  action  for  wife's  land,  tOl. 
De&lh  ff  $oU  demaMdmUf  fOl. 

jStat.  17  Car.  2,  c.  8,  201. 
limik  ff  one^  aeveral  demandmttif  202. 
Stat.  6  and  9  W.  3,  c.  11,  r.  7,  202. 
After  summons  and  severance,  202* 
Ihtih  ^  ioU4enmtf  202. 
Stat.  17  Car.  2,  c.  8,  202. 
Defendant  in  error  on  jadgment  in  dower,  202.  , 
When  by  the  writ  of  error  the  plaintiff  is  to  be  restored  t»  her  land,  20S. 
De&lh  qf  €meo/  Mteral  temmU. 
Stat.  8  and  9  W.3,  c.  11,  203. 
In  qmare  impidii  does  not  abate  writ,  203. 
Ditih  qf  a  itnmgtr  U  the  wrU,  203. 
DemtmdmU  hmm^  ieited^  203. 
May  be  pleaded  in  abatement  or  in  bar,  203. 
Of  parcel,  203. 
wai  abate  the  whole  writ  where  entire  thing  demanded,  203, 
Emiry  pimdrng  the  wni,  204. 

Into  parcel  abates  the  whole  writ,  204. 
*  What  kind  of  entry,  204. 
How  pleaded,  204. 
Replication,  204. 
Punuit  qf  •tker  rtmtdy. 
Distraining  for  rent  during  assise  for  same,  204. 
Abating  nnisance  dnring  assise  for  same,  205. 
Bringhsg  qwre  innpedU  pending  another  qvare  imp,  203. 
By  mverdrfamit,  205. 

When  there  are  several  tenants,  writ  abates  only  for  their  portions,  f05* 
JUcenertf  tigmuut  teiuoU* 
By  a  stranger,  205. 

Of  part  abates  writ  for  that  part,  205. 
By  demandant  himself,  205. 
Must  appear  that  execution  has  been  sued,  205* 

Not  where  recovery  vras  by  default  or  render.  In  writ  brought  after  first  writ. 
Replication,  205. 
EiUU  tf  dematdmit  ddermmed  pnding  ike  wriif  205. 
Darnin  $eiiin. 
In  actions  where  form  of  action  depends  on  seisin  of  ancestor,  208« 
Where  demandant  has  wrongly  deduced  his  titlei  206* 
In  what  actions,  206. 
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ABATEMENT.  P1«m  io,  in  Rial  AcTioiit»  U^idmitfy 
PlMided  io  htar,  with  a  tttie,  f07. 

Mkimki  ^DetcMi,  £07. 
In  what  actioiify  907. 

JfiUdto  m  fftf  tf emtff ,  f07. 
Cnmot  be  pleaded  where  the  demiie  b  contttly  stated  in  kw,  fOa. 

Utitete  ia  lAe  oMe,  SOS. 
Either  of  demandant  or  teaaot|  208. 
la  what  actions,  fl08. 
MtkUke in iheadry^  S08,  209. 

ABRIDGMENT  of  phunt,  176.    (See  title  Cmmi,)  ^ 

ABUSE  OF  DISTRESS,  plea  in  bar  of  in  repleyin,  63%  641.  -"ra 

ABUTTALS,  proof  of  in  trespass,  670.    (See  title  IWipasi.) 

Settiof  ont  in  new  assignnient,  676. 
ACCEDASAD  CURIAM,  writ  of,  etr.    (See  tlUe  RipMa.) 
ACCEPTANCE  OF  RENT.    (See  title  EaU.) 
ACCORD  AND  SATISFACTION,  plea  of. 

In  real  actions,  SIS,  S44. 

In  covenant,  455. 

In  trespass,  689. 
ACTION  ON  THE  CASE  FOR  NUISANCE  AND  DISTURBANCE. 

In  what  cases  it  lies  in  general,  555  to  571. 

Not  for  the  continuance  of  a  trespass,  555. 

By  whom,  571. 

Against  whom,  575. 

Declaration  in,  574  to  579. 

Plea  in,  579. 

Evidence  in,  579  to  S8S. 

(See  titles,  Nwtmce,  Ughit,  Seda  ad  JfokadtaMW,  IVaiatmne.  JTmi,  Cammnu  MmkH,  Pmv.) 
AD  COMMONEM  LEGEM,  writ  of  entry  of. 

Lies  where  tenant  for  life  in  dower,  or  by  the  curtesy,  aliens  in  fee  after  dmih  nftmuaUfir  t^Sr, 
^c.  95. 

For  him  in  reversion  or  remainder  in  fee  in  tail  or  for  life,  95. 
Bnt  ejectment  now  the  proper  remedy,  95* 

Extended  to  cases  of  defanlt  or  reddition  by  stat.  Westm.  S,  94. 

Where  tenant  by  the  curtesy  aliens  in  fee,  heir  of  reversioner  may  have  this  writ  or  wmid^wh 
€e$Ufr,  94. 

Ltssor  mav  have  this  writ  or  §d  Urmknm  gat  pmteriiif  94. 

Procem,  &c  94. 
AD  TERMiNUM  QUI  PIUETERIITj  writ  of  entry  of. 

Lies  for  lessor  or  his  grantee  when  deforced  after  lease  for  life  or  vears,  97,  98. 

QatfTf  whether  it  lies  where  tenant  for  years  makes  feo£fment  in  fee,  97. 
ADMITTANCE.    (See  tiUe  CMyAoMi.) 
AD  QUOD  DAMNVM,  writ  of,  560,  note  (c). 
ADVERSE  POSSESSION,  50S.    (See  title  Lwuinium  in  ^wtmmii.) 
ADYOWSON. 

Writ  of  right  of,  S6,  S7,  Sd. 

limitation  of,  11. 

Of  tithes,  writ  of  ri^t  of,  S8. 

ft  held  of  the  grantor,  and  does  not  esdieat  to  the  lord  on  death  of  grantee  withont  tene,  55. 

Descent  of  does  not  toll  entry,  8S. 
AGE.    (See  title  Pmi  Dmarrcr.) 

AFFIDAVIT  OF  SERVICE  </  DedtBmtitn  in  ESeetmaH,  56t  to  565.    (See  tiUe  J^^etmmt, ) 
AGREEMENT. 

For  sale  of  land  onder  4th  see.  of  stat  of  frauds,  595.    (See  title  ilsmiNpri^  on  8nU  ^  Retd 

For  aleasei  what  will  be  held  to  be,  518  to  5SS.    (See  title  Lmw.) 
Penon  coming  in  under,  tenant  at  will,  524. 
AID-PRAYER. 
Aid  ^iJU  king,  S75. 
ft^Ae  mey  pray  M. 
Tenant  for  life  in  dower,  or  by  the  curtesy,  S76. 

But  not  tenant  in  tail,  or  tenant  in  tail  after  possibility,  S76. 
Omareeners  not  before  partition,  276. 
After  partitioB  to  dereign  vrarranty  paramounti  276. 
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AID-PRAYER,  (amtimud). 

JointenaoCi  after  partitioa  by  stat.  31  H.  8,  c.  1,  to  dereigD  the  wamatj  pwMwrt,  SIT. 

JSpiiitual  persons,  977, 
Wtm  Mcy  ht  fnoftd  m  aid. 

Tenant  cannot  have  aid  of  himself,  f77. 

Of  reversioner  or  remainderman  in  fee,  277. 

Of  several  remaindermen,  277. 

No  aid  of  demandant,  277. 

Where  prayee  in  aid  dies,  277. 

Party  may  be  prayed  in  aid  contrary  to  the  inpposal  of  the  writ,  278. 
In  ifM  ocftoRS  did  may  6c  prayed,  278. 
At  wkat  liflM. 

Before  general  imparlance,  278. 

Plea  mnst  be  verined  by  affidavit,  278. 
CmmtiTTfitn  ^  aid,  278. 

To  the  estate  of  the  prayee,  279. 

To  the  estate  of  the  prayor,  279. 

Demnrrer  to  prayer  or  connterplea,  279. 
Judgment  npon  demnrrer,  279. 
Judgment  npon  issue  taken,  280. 
Demandant  may  admit  the  prayer,  280. 
Pneeu  agaitui  prafet, 
Prayee  may  join  in  aid  without  procem,  280. 

Essoign  on,  169. . 

Judgment  for  default  on,  280,  and  note  (g). 

Coaiii  ds  novo,  whether  necessary,  281. 

Prayee  in  aid  may  vouch  or  plead,  281. 

Aid  improperly  dienied  error,  oti/er  improperly  granted,  281* 
ATEL,  writ  of. 

lies  where  grand&ther  dies  seised,  and  a  stranger  abates,  127. 

Sufficient  if  he  was  leised  on  the  day  of  his  death,  127. 

Does  not  lie  between  privies  in  blood,  127. 

Aunt  and  niece  may  join  in,  127. 

Process  in,  127. 

XmntAtionof,  II. 

Pleas  in  bar  in,  251. 

Damap^es  in,  318. 

Costs  III,  323. 
AUA  ENORMIA,  672. 
ALIEN  cannot  bring  real  action,  6* 
AMENDMENT. 

In  writ  of  right  when  allowed,  178,  (and  see  Addenda,  p.  71l)i 

In  dower  imde  mkU  AaMr  180. 

In  writ  of  entry  sur  dtissiMi,  182. 

In  quart  impedit,  186. 

In  partition,  188. 

In  ejectment,  552. 
AMENDS,  tender  of.    (See  title.  Tender.) 
AMERCEBIENT,  avowry  for,  637. 
ANCIENT  DEMESNE. 

Writ  of  right  close  in  ancient  demesne,  23. 

Writ  of  deceit  for  impleading  lauds  in  king's  contts,  139.    (See  title  iliwii.) 

Fine  of  in  king's  courts,  effect  of,  139,  140,  141. 

Plea  of  in  ejectment,  579. 
ANNUITY. 

Does  not  escheat,  35* 

Assise  does  not  lie  for,  68. 

Debt  does  not  lie  for  nnder  stat.  8  Anne,  e.  14,  s.  4,  4661 
APPOINTEE  not  assignee  so  as  to  be  charged  on  covenant,  449f 
APPORTIONMENT. 

Of  rent  457. 

Of  common,  368. 
APPROVEMENT  of  common,  691. 
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ARBITRAMENT,  plea  of  in  tretpMf,  689. 

ASSENT  to  doTiso  of  a  term,  514. 

ASSIGNEE.    (See  titles  CovenmU  and  AMtigmeeB  qf  lUterrimu.) 

When  he  may  take  advantage  of,  or  be  ohaiged  with  a  warrant,  7,  260,  261. 

When  bound  by  covenant  not  to  assign,  43f .    (See  title  CoooMml.) 

When  he  may  sue,  and  be  sned  in  covenant,  442,  449. 

May  discharge  himself  from  covenants  by  assigning  over,  450. 

When  he  noay  be  sned  in  debt  for  rent,  469. 
ASSIGNEE  OF  BANKRUPT. 

Title  of  in  real  actions,  8. 

Title  of  in  ejectment. 
Freeholds  in  bankmpt  at  time  of  execution  of  bargain  and  sale,  hot  not  subsequently  ac- 

Sttired,  pass  by  that  deed,  509. 
Enrolment  of  bargain  and  sale,  509. 
Demise  most  not  be  laid  before  enrolment,  509. 
*    No  relation  to  act  of  bankruptcy,  509. 
Copyholds  pass  by  bargain  and  sale,  509. 
Bat  bargainee  cannot  have  ejectment  before  admittance,  509. 
But  alter  admittance,  title  has  relation  to  bargain  and  sale,  509. 
Leaseholds  are  vested  in  assignee  by  relation  to  act  of  bankruptcy,  509. 
After  acquired,  pass  by  the  assignment,  509. 
Demise  laid  at  any  time  after  act  of  bankruptcy,  509. 
When  answerable  in  use  and  occupation,  407. 

What  is  an  acceptance  of  lease  by  under  stat.  49  Geo.  3,  446,  447,  450. 
See  also  stat.  6  Geo.  4,  c.  16.    Addenda^  712,  713. 
ASSIGNEES  OF  REVERSIONS.    (See  also  title  Cmmant.) 

When  they  may  sue  in  ejectment  on  breach  of  condition  of  re-entry,  509, 534* 
Not  at  common  law,  unless  for  breach  of  a  condition  in  law,  510. 

So  they  might  take  advantage  of  a  limitation  or  of  a  condition,  making  the  estate  to 
cease  without  entry,  510. 
Stat.  32  H,  8,  c.  34,  enabling  them  to  sue  on  breach  of  condition  in  fact,  510. 
Does  not  extend  to  reversions  on  estates  tail,  510. 
What  persons  within  the  statute,  510. 
Not  persons  in  merely  by  act  of  law,  510. 
Where  reversion  is  fisst  vested  in  devisee,  510. 
Grantee  of  part  of  the  reversion  in  all  the  lands,  510. 
Bnt  not  grantee  of  the  whole  reversion  in  part  of  the  lands,  510,  511* 
Unless  the  condition  is  apportioned  by  act  of  law,  511. 
What  conditions  are  within  the  statute,  511. 
Notice  of  assignment  to  lessee  necessary,  511. 
When  they  may  sue  in  covenant,  442. 
When  they  may  sue  in  debt  for  rent,  468. 
ASSIGNMENT. 
Of  dower  pleaded,  222.    (See  title  Pluu  in  bar,) 
Before  waste  done,  pleaded  in  waste,  243. 
Covenant  not  to  make,  431.    (See  title  Coveiumi.) 
Plea  of  in  covenant,  456. 
Plea  of  in  debt  for  rent,  473. 
Of  replevin  bond,  656.    (See  title  RepUvin.) 
ASSISE  OF  DARREIN  PRESENTMENT.    (See  title  Darrein  prtstntmaU.) 
ASSISE  OF  JURIS  UTRUM.    (See  title  Jarts  utmm,) 
ASSISE  OP  MORTD'ANCESTOR.    (See  title  Martd'aneestor.) 
ASSISE  OF  NOVEL  DISSEISIN. 
Where  it  lies,  63. 

For  land,  superseded  b^  ejectment,  64. 
For  offices,  by  action  for  money  had  and  received,  64. 
Bt  whom  BROnOHT* 
Tenant  In  fee,  fee  tail,  or  for  life,  64. 
Tenant  by  elegit,  statute  merchanti  and  statnte  staploi  64. 
Lessor  on  ouster  of  tenant  for  yean,  64. 
Demandant  must  have  actual  seism,  64. 
But  assise  lies  on  an  entry  ui  law,  64. 
Tenant  for  yean  cannot  have  asnw,  65. 
Agaivit  whom. 
Tenant  of  the  Freehold|  65. 


720  INDEX. 

AS8IBE  OF  NOVEL  DISSEISIN,  (eonHmud). 

Thonpb  he  hat  only  Hm  freehold  io  Uw,  65. 

Diiaeuor  miut  he  made,  defeiiduit,  65. 
Formerly  agaiett  pernor  of  the  profiU,  d5. 
Pernor  of  the  rent,  and  duieitor  in  anise  of  rent  eervieey  65. 
AU  the  tenants  of  the  land  in  assise  of  rent  chaife,  or  seek,  65> 
Pernor  of  the  tithes  without  terre-tenant  in  assise  of  tithes,  6A. 

For  WH4T  IT  LIBS. 

Two  forms  of  the  writ  at  common  law,  65. 
Assise  de  Uker9  temewtemto  for  lands,  &c.,  65. 
Assise  d«cMnmnita  pa$iwrm  for  common,  65. 
No  assise  for  profits  4  prtnire  at  common  law,  65» 

Bat  by  stat.  West.  S,  auise  lies  for  estovers  and  other  proits,  66. 
Assise  for  offices  in  fee  given  by  same  statnte,  66* 
Bot  assise  for  offices  la^  at  conlmon  law^  66. 
And  may  be  brought  for  offices  in  fee,  m  tail|  or  for  life*  66» 

How  view  is  nmde,  66. 
Actaal  seisin  necessary,  67. 
HHbether  master  of  an  hospital  can  have  assise,  67. 
Does  not  lie  for  office  of  dnrge  and  no  profit,  67. 
In  assise  of  ancient  office,  not  necessary  to  shew  lee  or  profit,  67. 
F^aent  distress,  67. 

Does  not  lie  for  homage  or  fealty,  67. 
Of  common. 
At  coBunon  law  only  for  common  of  pasture,  67,  181* 
By  stat  Westm.  t,  for  common  of  ptssery,  fmiery,  &c.  6T* 
l^eessary  where  common  has  been  enclosed  twenty  years,  66* 
For  tithes. 

By  stat.  St  H.  8,  c.  7,  s.  7,  for  tithes  in  lay  hands,  66« 
For  what  an  assise  does  not  lie--4iervice  omitted— Homage— Mere  eaaemcBti, 
In  what  court,  68. 
In  what  county,  68. 
Assise  ta  con^ato  comifoHU,  68. 
At  common  law,  in  assise  of  common,  or  nnisance,  68. 
By  stat.  7  R.  t,  c.  10,  in  assise  df  rent,  68. 
Form  or  the  writ,  69. 
Command  to  reseiie  the  goods,  matter  of  form,  69. 
Only  two  forms  of  writ  at  common  law,  (see  above). 
TheM  forms  preserved  Jn  assise  for  a  profit,  &c.  under  stat.  W.  2,  69. 
No  title  made  in  the  writ,  69. 
Plahitiflrmay  sue  in  one  writ  for  lands  coming  by  several  titles,  69. 
Procem  in,  69,  146. 
Essoign  in,  69,  157. 
Summons  and  severance  in,  175. 
Count  in.  180. 
Pleas  in  W  in,  StS. 
View  in,  S54. 
Voucher  in,  S65. 
Aid  in,  f78. 
Receit  in,  f 90. 

Proceedii^  in,  on  the  trial,  SOI. 
Damages  in,  SiS. 
Judgment  in,  3Sf . 
Certificate  of,  S50. 
ASSISE  OF  NUISANCE,  73.    (See  Ude  yuifanst.) 
ASSUMPSIT  on  sale  of  Rbai.  PRopirtt. 
YgRDOR  V.  Vrrdii. 
Agreement  fi>r  sale  of  lands  within  the  statute  of  fhwds,  595. 
what  interests  within  the  statnte,'  595. 
Consideration  of  agreement  must  appear,  396. 
Both  parties  must  be  named  in  it,  396. 
But  it  need  not  all  be  contained  in  a  single  piper,  396. 
Several  papers  cannot  be  connected  1^  parol  evidence,  396. 

Though  such  etidence  is  good  to  prove  identity  of  writiiHCt  S96. 
Letter  completing  agreement  mm t  recognise  it,  396, 
Signature  of  agreementi  396. 
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ASSUMPSIT,  on  Sale  of  RsAt  Pbofirtt,  {emAhKiud\ 
In  any  port  of  Hio  fawtnuttent,  397. 
Printod  nuuo  miBcioaty  397. 

SiipMitBre  ■•  witness  with  knowledge  of  contents  sufficient,  397. 
lutials  snfficieot,  397. 
SnppUed  by  other  writing,  397* 
Of  |Nurtj  to  be  charged  sufficient,  397. 
Agent  need  not  be  anthorised  by  writings  397. 
Bat  mnst  be  a  third  person,  397. 
Auctioneer  agent  of  both  parties,  397. 
Unless  the  action  Is  brought  by  the  anctioneer,  398. 
Auctioneer's  clerk  without  principal's  consent  insufficient,  398. 
Declaration. 
Contract  must  be  correctly  stated,  398. 
Whether  plaintiff  must  set  out  his  title  specially,  398* 

What  is  sufficient  averment  of  (Performance  on  part  of  phiintiff,  398,  S9?y  400. 
Need  not  appear  that  phuntiff  was  seised  €<  the  time  ^  tke  sole,  399. 
Evidence. 
For  plaintiff. 
In  what  case  sufficient  to  shew  title  at  time  of  trial,  399. 
Production  and  proof  of  title  deeds,  399. 
For  defendant. 
Contract  void  by  fraud  or  misrepresentation,  400* 
Puffing  at  auction,  400. 
Defect  In  vendor's  title,  400. 
Vmdbb  v.  Vendor. 
For  non-performance,' or  to  recover  purchase  money  or  deposit,  4()0. 
In  special  action  interest  and  expenses  recoverable,  400. 
AlUer  In  money  had  and  received,  400. 
And  in  neither  compensation  for  fancied  goodness  of  bargain  where  vendor  is  with- 
ont  frand  incapable  of  making  title,  400. 
In  money  had  and  received  contract  must  be  disaffirmed  ttb  tntHa,  40  U 

Therefore  it  will  not  lie  where  purchaser  has  occupied  under  the  contract,  401. 
To  recover  deposit  plaintiff  most  prove  title  defective,  401. 

Not  sufficient  that  it  has  been  so  deemed  by  cooveyancers,  401. 
Vendor  must  make  out  good  title  at  the  day,  401. 
Abstract  of  defective  title  may  bo  objected  to,  401. 
Must  be  verified  by  title  deeds,  401. 
Or  purchaser  mav  rescind  contract,  401. 

Qa^STf  where  the  property  consists  of  several  parcels,  401« 
Vendee  may  insist  on  equitable  defects,  401,  402. 
What  shall  be  recovered. 
Deposit  and  interest,  and  expenses  of  investigating  title,  40g. 
When  residue  of  purchase  money  has  been  lying  ready,  interest  on  that  sum,  40f ; 
But  where  contract  is  void  by  stat  of  frauds  deposit  only  recovenble,  402. 
Form  of  action,  40t. 
Particular  of  objections,  40f  • 
Payment  to  agent,  payment  to  principal,  40f ,  403. 
Auctioneer,  in  what  rases  he  nmy  be  sued,  40S« 
ATTACHMENT  m  real  actions. 
Process  in  many  writs  in  the  realty,  in  which  proetst  hi  summons,  attachment,  and  distress. 

Infinite,  151. 
On  a^fonmment-day  of  essoign  on  summons,  151. 

Mode  of  executing  formerly,  by  attachiog  goodt  of  defendant,  compelling  hfan  to  find  pledget, 
or  merehr  summoning,  151. 
Sheriff  could  only  take  moveaUea,  t5t. 
Not  defendant's  horse  or  apparel,  151. 
Nor  goods  of  great  value,  I5f. 
ShermTk  return,  15U 

Clerk  attached  bv  bis  peison  or  lands,  I5f  • 
If  defendant  attached  by  pledges,  diiirhigmi  imned  on  non-appearance,  159. 
Actions  in  the  realty  in  which  attachment  is  first  process,  IM. 
Fifteen  days  between  teste  and  return,  152. 
Statute  51  Geo.  3,  c.  124,  152« 
ATTACHMENT  for  coiU  in  ejectment,  606. 

3  A 
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ATTAINDER. 

Plea  of  in  real  actioM.  197,  itf. 
ATTORNEY. 
In  real  actions  may  be  eMoigned,  157. 

Demandant  cannot  be  essoi^ned  when  there  ii  an  attorney  on  fbt  rttcordy  156> 
Service  of  declaration  in  ejectment  npon.    (See  title  mekwtmi*) 
AVOWRY.    (See  Utie  A£plceia). 
When  defendant  mnat  avow,  or  plead  in  ju tifieationy  d31. 
Who  may  join  in,  634. 
For  rent  arrear,  694  to  636. 

Pleas  in  bar  to,  688  to  610. 
For  damage  feasant,  6$6, 

Pleas  in  bar  to,  640, 641. 
By  force  of  a  vrarrant,  697. 

Pleas  in  bar  to,  641. 
For  an  amercement  or  customary  demand,  697. 
Pleas  in  bar  .to,  641. 
AUCTIONEER. 
Agent  for  both  parties  on  sale  of  lands  within  stat  of  frands,  997. 
When  liable  to  an  action  for  deposit,  409. 
AWARD. 
Held  to  be  snffident  title  in  ejectment,  490. 

Does  not  entitle  avowant  in  replevin  to  doable  costs,  mder  stat  11  Gao.  S,  644. 
Not  equivalent  to  judge's  certificate  in  trespass  under  stat.  tfsnd  S3«  C.  1U  699,  Dole(A 
BAIL  IN  ERROR. 
In  dower,  949. 
In  ejectment,  612. 
BAILIFF. 
In  Replevin  cannot  cWm  property  before  the  sheriff,  616, 
But  may  plc«d  property  in  a  stranger  in  the  court  above,  626. 
Cojoiitance  by,  694. 
Command  traversable,  694. 
BAffKRUPTCY.    (See  title  ilst^gnees  s/Banftrnptf.) 

Lease  made  determinable  by,  499> 
BARGAIN  AND  SALE. 
Will  not  create  discontinuance,  47. 
To  commissioners  of  bankrupt,  effect  of,  509. 
BARON  AND  FEME. 
How  they  mnst  sue,  and  be  sued,  in  real  actions,  8,  9.    (See  titlei  Partm  and  Ak^ami>) 
In  fwate  impedii,  102. 
In  waste,  ill,  1S4,  186,  188. 
In  qwfd  ei  dtfarceaif  199. 
How  they  may  avow  in  leplavui,  694. 
BESAIEL,  writ  of,  lf7« 

BIS  PETITUMf  no  objection  in  ejectment,  483. 
BISHOP.    (See  titles  Qmare  Impedit  and  Pleas  ta  ter  in  Rid  AeHmtt.) 
May  have  a  writ  of  right,  21. 
(>r  writ  of  escheat,  94. 

Or  writ  of  entry  on  disseisin  to  his  predecessor,  91. 
Death  of  does  not  toll  entry  of  successor,  82. 
When  made  defendant  in  f  uore  taipedt^,  109. 
May  sne  for  waste  done  in  the  vacancy  of  the  see,  108. 
Pleas  by  in  quart  impedit^  291. 
May  have  aid  of  the  dean  and  chapter,  277. 
Writ  to  admit  clerk,  944.    (See  tiUe  Jwdgment  tn  Rod  Aethiu^ 
BONDS,  replevin.    (See  title  RipMa.) 
Stat.  West.  2,  c  2,  629. 
Stat.  11  Geo.  2,  c.l9,  624. 
BOROUGH  ENGLISH. 

Formedon  for  heir  in,  55. 
BOTES.    (See  tiUe  »r«i«#.) 
Tenant  may  take  wood  for,  118. 
Mnst  be  specially  pleaded  in  waste,  242. 
CASUAL  EJECTOR.    (See  title  J^ectment.) 

Judgment  agatost,  565  to  572. 
CAT^E.    (See  titles  Commom,  FmcHf  RtpUvinf  Tretpass.) 
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CAUSA  MATRIMONil  PRJELOCUTl,  writ  of  entry  of,  98. 
CEPiT  IN  ALIO  LOCO,  6St,    (See  title  Replevin.) 
CERTIFICATE. 

THftl  by,  SSO,  505. 

Ofiadge  as  to  costs,  nnder  8tat.  tt  and  23,  Car.  2,  698. 
Under  itat  8  and  9  W.  3,  705. 
CERTIFICATE  OF  ASSIZE,  550. 

CERTIORARI  to  remove  replevin,  698.    (See  title  Replevin.) 
CESSAVIT^  writ  of,  59. 

In  what  cases  it  lies,  53. 

By  whom,  55. 

Against  whom,  55. 

Tender  of  arrears  in,  55. 

Proc«Min,  55. 

limitation  of,  11. 

Pteas  in  abatement  in,  191. 

Pleas  in  bar  in,  218. 

View  in,  248. 

Judgment  in,  55,  550. 
CESSET  EXECUTIO.  528,  552. 
CHAPEL. 

Qnmre  Inaedii  for,  104. 
CLAIM.    (See  title  CoKfrmuiI  CJotm.) 
CLERK.    (See  title  Quore /if^redt/.) 

Where  made  defendant  in  Quart  Impedit,  104. 

Pleas  by,  259* 

Writ  to  admit,  5U.  (See  title,  Judgmtnt  in  ReeH  Aeiimw,) 

When  removed  by  bishop  after  judgment  in  fuorc  ia^tedit,  544. 
.COGNIZANCE^  654.    (See  titles  RepUfrin  and  Avowry,) 
COLLATION.    (See  title  Qi(dr« /mpfdiY.) 

Wron^l,  does  not  pnt  him  who  had  right  to  present,  ont  of  possession,  255. 
COMlK)N. 

DiFFIRIRT  KIHDS  OF,  566. 

Common  appendant,  567. 
From  time  immemorial,  and  need  not  be  prescribed  for,  367. 
Appendant  to  arable  land  only,  567. 
For  the  whole  year,  or  a  time  limited,  567. 
For  cattle  levant  and  cemehant^  367. 
Beasts  of  the  plough  only,  567. 
Not  the  cattle  of  a  stranger,  567. 
But  cattle  hired  or  borrowed,  567. 
Apportioned  in  what  manner,  568. 
Extinguished  by  unity  of  possession,  568. 
Common  appurtenant. 
Founded  on  grant  or  prescription,  568. 
Apportenant  to  any  kind  of  land,  568. 
For  all  manner  of  cattle,  568. 
Either  certain  number  or  without  number,  568. 
In  the  latter  case  levaneu  and  couehaney,  the  measure,  568. 
And  it  cannot  be  turned  into  common  in  gross,  568. 
But  in  the  former  case  it  may,  568. 
For  cattle  kvaiU  and  eouehant  on  a  mesraage,  568. 

But  not  on  a  house,  568. 
Purcelofamanor,  568. 
How  apportioned,  568. 
Extinct  by  unity  of  possession,  568. 

But  when  appurtenant  to  copyhold,  not  lost  by  forfeiture  and  re-grant,  569. 
Conunon  in  ike  knFs  mufe,  annexed  to  copyhold  tenement,  extinguished  by  enfran-* 

ehisement,  569. 
AlUer  m  case  of  common  wUkeut  the  manor,  569. 
Sospensioo  of  possemion  no  destruction  of  the  right,  569. 
But  lease  of  pared  of  the  land  suspends  the  whole  common,  569. 
Common  of  vicinage. 

Will  not  prevent  an  inclosore,  569. 
Exists  notvrithstanding  a  partial  inclosnre,  569. 
Common  in  gross.    (See  Cmmen  Appnrtentmt,) 

2  A  2 
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COMMOl),  (emtimttd). 

Hay  Im  elaiaMd  bj  preieription  by  corpoimtioii  sole,  S$9» 
Semble  eaonot  ezut  anu  momhrty  S69* 

DeCLAEATION  I  it  CaSB  VOR  DiSTOEBAirCB  Ofy  577. 

Plaintiff  may  declare  on  bit  poMeMioB,  977. 
Title  need  not  be  proved  to  tbe  extent  laid,  977. 
Dittorbance  generally^  good  against  commoner  wad  stranger,  378. 
So  against  one  wbo  pnts  on  cattle  by  the  lord's  licence,  S78. 
But  against  lord,  psjticolar  sorcharge  most  be  shewn,  578. 
By  one  commoner  against  another  for  sorcharge,  though  pbuatiff  himself  has  aurdmrgad, 
S78. 
Plia  in,  379. 
EviDiacB  in,  380. 

Right  of  common  most  he  proved  nnder  the  general  issne,  380. 
Need  not  be  proved  to  the  extent  laid,  380. 
Chiim  of  common  for  cattie  IcMatand  ssadboa^,  how  supported,  38 1. 
Dama^^e,  proofof  the  smallest,  safficientegainst  stranger,  381. 
Against  lord,  it  most  he  proved  that  there  was  an  insufficiency  of  comowa,  381« 
l^ere  the  lord  has  licenced  a  third  person,  381. 
Witnesses,  what  competent,  381. 
One  who  claims  nnoer  same  custom,  incompetent  to  prove  customary  ri|^t,  394. 
AUUr  as  i6  prescriptive  right,  381. 
In  case  of  common  pur  cum  de  of  riay  f ,  381. 
Declarations  of  decetsed  persons  admimihle  to  prove  customary  right,  38f . 

Bat  not  to  prove  particular  Act,  382. 
Qumre  as  to  hearsay  to  prove  private  pftMcriptive  right,  388* 
Assise  for,  67,  68,  69. 
How  recovered  in  e}ectment,  487. 
Right  of,  pleaded  in  bar  in  replevin,  641. 
Ridit  of  how  pleaded  m  trespMs,  676  to  678. 

ReplicatioB  to,  691. 
Approvement  of,  691. 
COMPURGATORS. 

How  many  necessary  in  waghig  faiw  of  aoo-iummons,  120.    (See  title  Siwr  B^fmJiJ) 
CONDITION. 
Entry  to  take  advantage  of,  how  made,  80. 

Not  tolled  by  descent,  84. 
Entry  for  breach  of  by  disseisor  will  defeat  descent  cast  hi  his  feollee,  83. 
What  conditions  assignee  of  reversion  could  take  advantage  of  at  common  law,  510. 
What  by  sut.  32  H.  8,  c.  34,  510,  511. 

Of  re>entry  for  non-payment  o(rent,  or  Bothperfonnaace  of  oovenaats,  534. 
Not  to  assign,  4St.   (See  title  Csooieaf.) 

HofT  discharged,  435. 
Of  reentry,  ijectment'on  hreach  of.     (Sea  title  F^rfHhw 
CONSENT  RULE. 
Origfai  of,  48f . 

Cannot  be  entered  hnto  in  ejectment  hi  faiferlor  eoort,  545. 
Tbrxs  op,  573. 
Tenant's  possession,  573. 
If  tenant  appears  for  part  only  it  must  be  partlcnlarly  speciSed,  574t 
When  for  the  whole,  574. 
Where  there  are  several  tenants,  574. 
Ouster,  574. 

Special  role  lor  tenant  not  to  eonlhsB  ui  ^fectment  by  tenant  in  comason,  ice,  574. 
How  landlord  is  made  defeodaBt,  574. 
Stat  11  G.  S,  c.  19,  575. 
Wbo  are  landlords  withhi  tbe  act,  575. 
Semble  brd  by  escheat,  576. 
Heir  at  law  before  entnr,  576. 
Revenl6ner  or  remaindenBan,  576. 
Devisee  in  trust,  576. 
Mortgagee,  576. 

Not  a  person  claiming  in  opiMsition  to  title  of  tenant,  576- 
Where  party  b  wrongly  admitted,  role  may  be  discharged,  577. 
Will  not  be  allowed  to  coBtrovert  the  title  of  the  real  landlord,  577. 
Motion  for,  577. 
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CONSENT  RULE,  (emHrnttd). 

Should  be  made  before  indoMnt  lifMd  wfiaiaU  cmimI  eiector,  577. 
Bet  the  eowc  wDl  in  iti  oiacretion  grant  the  nle  altera  577, 


Teaant  and  landlord  may  Jobin  nde^  fiT8.  ,  . 

Where  hndlord  alone  enten  mto  the  nde  Jodgmcnt  k  ligned  agaimt  the  carnal  ^ectofi 
578. 
How  drawn  vp,  578. 
CONSUBTUDlmBVS  ET  SERYITUS^  writ  of,  SS. 
liailtatioa  of,  10. 
*yiew  in,  851. 
CONTINUAL  CLAIM. 
Avoid!  descent  if  made  at  anv  time  befora  death  of  diiicisor,  85. 

For  a  Tear  and  day  after  claim  made,  85. 
EffiBCt  oi,  nmeaf  entry,  86. 

Contlnnance  in  pomcinion  a  new  dimeiib,  86. 
How  made. 
By  the  party  himself,  86* 
By  his  servant,  86. 
Most  be  by  him  who  has  title  to  enter,  86. 

Renmfaiderman  in  fee  may  eater  after  claim  by  ramamderman  for  life,  86. 
ReversioMr  may  enter  to  make  chum  wbera  tenant  for  years  is  ousted,  and  himself  disseised*  86. 
Sob  may  enter  after  disseisin,  claim  and  descent  \  in  his  father's  lifetime,  87* 
illttir  if  the  descent  was  in  his  own  time,  87* 
COVTlffVAUDO,  669. 

COPABCENERS.    (See  UUe  PerHltaa.)  j 

How  they  most  sue  and  be  sued  in  raal  actions,  7, 9.   (See  titles  Psrlifs  and  AhtAemaiL) 
Informedon,  55. 
In  fnert  tepcdti,  lOf,  183. 
In  flwrid*aacesf<ir,  76.    (See  title  Afsff^enccilsr.) 
InmipersMtf,  188. 
In  waste,  109,  186. 
In  entiy  snr  dussMa,  91. 
Indsi,  187. 
MsrM'eaaes^M'  does  not  lie  betweeni  77. 
Entry  of  one  and  descent  cast  does  not  toll  entry  of  others,  85. 
When  they  may  vonch  or  be  Toached,  861. 
When  they  nsajr  have  aid  of  one  another,  876. 
May  Join  in  action  for  slander  of  title,  391. 
When  one  may  nudntain  e^tment  against  another,  518. 
Demise  by,  liow  laid  in  ejectment,  550. 
How  th^  mnst  avow  in  replevin,  634. 
Most  join  in  trespam,  665. 
COPYHOLDER.    (See  title  CspyMds.) 

Cannot  have  vrrit  of  right  close,  t&* 
COPYHOLDS. 
How  recovered  in  ejectment,  518. 
Hehr. 

Cannot  have  e|ectment  before  admittance,  5if .  ^ 

Grantee  of  reversion  of  copyhold  from  the  lord,  518. 
M^  have  ejectasent  withont  admittance,  518. 


Cannot  have  electment  before  admittance,  518* 
But  after  admittance  title  has  relation  to  sarrender,  518. 

Demise  nsay  be  tadd  between  surrender  and  admittance,  if  admittance  befora  trirf,  518* 
Adndttance  <»  uarticniar  tenant,  admittance  of  him  in  remainder,  518. 
Widow  for  her  free  bench. 
Where  she  takes  the  vrbole  hinds  she  may  have  ejectment  before  admitlance)  513. 
AUUr  where  she  takes  a  portion  only,  513. ' 
Foiftitara  of  bv  copyholder,  548,  543.    (See  title  FmftUwft.) 
How  recovered  in  formedon,  53. 
Coraasoa  appurtenant  to,  how  eztfaignished,  368,  369« 
CORPORATION. 
Aaeregate,  cannot  be  eosoifned,  157. 
Norn 


170. 
May  bttaf  ejaetoiami  513,  549. 
Notice  tn  ^t  by  tttwafd  oG  MAciant,  530. 
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CORPORATION,  CemUimud). 

Notice  to  quit  to,  lerved  opon  ita  officen,  530. 
COSINAGE.    (Sec  title  CMmr.) 

In  fonnedoDy  55,  207. 
COSIN  AOE,  writ  of. 
lies  on  dying  seised  of  oollatend  reletive  (not  within  the  writs  ol  wttrUftmeei^,  md  or  < 

in,  77. 
Not  between  privies  in  blood,  lf7. 
Not  necessary  to  shew  how  cousin  in  the  writ,  lf7. 

AUUr  in  thto  coont,  1S7. 
Process  in,  127. 
limitation  of,  11. 
Pleas  in  bar  in,  231. 
Damages  in,  918. 
Costs  in,  S23. 
COSTS  in  Real  Actiohs. 
FoK  Dbuandant. 
What  recoverable  by  stat.  of  Oloncester,  320,  321. 

That  Stat,  does  not  extend  to  actions  in  which  damagM  have  been  mbseqnentlygiTeiiy  321. 
Recoverable  in  interlocatory  proceedings,  321. 
Vouchee  liable  for,  321. 
In  dower  aiids  mUul  kabet,  321. 
In  waste. 

By  statute  of  Oloncester  in  actions  against  guardian,  tenant  in  dower,  and  by  the  cor* 
tesy,  322. 
Whether  in  actions  against  tenant  for  life  or  years,  3i2. 

By  Stat.  8  and  9  W.  3,  c.  11,  where  the  single  value  dot§  not  exceed  20  nobles,  32S. 
In  other  actions,  323. 
Double  or  treble  costs,  322. 
For  Tbuamt. 

Stat4Jac.  1,  c.  3,  323. 
Stat.  8  and  9  W.  3,  c.  11,  323. 
Oq  discontinuance  by  plaintiff,  324. 
In  Error. 

Stat.  3  H.  7,  c.  10,  extends  to  actions  in  which  no  costs  were  recoverable  below,  S24, 3Sft. 
COSTS  in  Personal  Actions. 
In  action  for  sbuder  of  title,  394. 
In  ^ectment,  604  to  607. 
In  replevin,  643  to  645. 
In  tre»pass,  697  to  704. 
COVENANT. 
Construction  op  Covenants. 
How  conttnied  in  general,  414. 
Most  strongly  against  covenantor,  414. 
Actt  of  the  parlies  not  to  be  considered,  414. 
Express  or  implied,  when,  414, 415. 
Eflfect  of  restriciive  words  in,  the  cases  collected,  415  to  423. 
Cases  hi  which  general  words  have  been  held  to  be  restrained  by  qualiBed  words  in  tbe 

same  covenant,  416,  416. 
Cases  in  which  general  words  have  been  held  mri  to  be  restrained  by  qoali6ed  words  in  the 

9Qme  covenant,  416. 
Cases  in  which  a  general  covenant  hu  been  held  to  be  lestraiaed  by  qnalified  words  m 

another  covenant,  416  to  418. 
Cases  in  which  a  general  covenant  has  been  held  nsi  to  be  restimiaed  by  qualified  words 

in  another  covenant,  418  to  423. 
Tlie  result  of  the  cases,  423,  424. 
Conetrmdioti  ^  cenenoMefor  q^itt  eMJopMtiif  424. 
When  general  doe»  not  extend  to  tortions  disturbance  of  stimger,  424. 
AliUr^  when  against  disturbance  **  lawful  or  tortious,"  484. 
Or  agamst  tbe  acts  of  a  particular  individual,  424,  425. 
So  in  a  case  of  disturbance  by  covenantor  himself,  425. 
Effect  of  covenant  by  him  against  Umful  disturbance,  425. 
How  broken. 

By  entry  of  wife  in  whose  name  A.  purchased  jointly  whh  his  own,  where  covenant  was 

against  A.  and  any  perMU  by  bis  means,  title,  or  procurement*  42.5. 
By  wife's  claim  of  dower,  where  coTenaRt  was  **  against  all  claimiDg  by,  from,  or  va^t 
covenantor,**  425. 
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COVENANT,  (tmOkmiiJ. 

Amer  ai  to  cfadn  of  dowor  by  mother,  4f5. 
By  ODtiy  of  ponon  cUiimfng  onder  tppoiatmont,  in  the  creation  of  which  covenantor 

coocarredf  4S5* 
By  default  in  {HiTnient  of  arreari  of  quit  rent,  4S5>  4f  6. 
what  ii  an  evietion  hy  meant  of  leasor,  496. 
CoTonaut  for  qnlct  enjoyment  snpenedes  implied  eo?enant  firom  the  word  demise,  496, 
Rnni  with  the  land,  438. 
C$uirmeti»n  rf  etvemmii  to  reyedr. 
General  coYenant  aceom|»nied  by  proviio,  that  repairs  ihall  be  made  within  a  certain 

tfane  after  notice,  426,  4f7. 
OperatiTe  althongh  premises  bnmt  down,  427.  (See  title,  Fire.) 
Party  walls,  when  covenant  extends  to,  4f7. 
To  what  baildings,  &c«  they  extend,  427, 4t8, 4t9. 
'  Branch. 

OrduMiry  and  natural  decay  no  breacli  of  covenant  to  keep  and  leave  in  as  good  plight, 

&e.  4t9. 
Polling  dovro  house  no  breach  dniti^r  term  of  covenant  to  Isavt  in  repair,  429. 

AlUtr  where  covemint  is  to  letcp  in  repair,  429. 
Accidental  burning,  falling,  &c.  no  breach,  unless  not  repaired  within  a  reasonable  time, 

450. 
Breaking  door-way  through  a  wall,  430. 
Repairs  must  be  made  during  the  term,  430. 
Damagen,  what  recoverable  by  tenant  for  life,  4S0t 
Cvutrmetum  if  dooraoati  reipeciing  atUfvatiotu 
As  to  occupying  according  to  the  custom  of  the  eountiy,  480. 
As  to  deliveriiic  up  trees  in  an  orchard,  430. 
As  to  away-going  crops,  431. 
As  to  leaving  land  in  the  same  plight,  431. 
As  to  increased  rent,  431. 

Stat  51  O.  3,  c.  HO,  as  to  taking  farming  produce  in  execntlony  431* 
GsnsfructfwN  ^  eounants  not  to  eutign. 
Executors  and  administrators  may  be  bound  by  express  words,  431, 432. 

But  if  not  so  bound,  may  assign,  432. 
Assigns  not  bound  by  general  covenant,  432. 
But  may  be  bound  where  the  covenant  is  not  to  assign,  except  to^  or  not  to,  a  particnlar 
person,  432,  433. 
Assignment  by  operation  of  law,  not  within  the  covenant,  433. 
Under  a  temjUe  execution,  433. 
AUter  where  warrant  of  attorney  is  given  for  the  puipose  of  having  the  lease  taken  In 
execution,  433% 
Under  assignment  by  commissioners  of  bankrupt,  433. 
But  lessor  may  insert  proviso  of  re-entry  in  case  of  lessee's  bankruptcy,  433. 
Or  may  make  the  lease  depend  on  actual  occupancy  by  lessee,  433. 
Whether  a  divioo  is  a  breach,  433, 434. 
Ptedgh^;  the  deed  no  breach,  434. 
Underkise. 

No  breach  of  covenant  ^  not  to  assign,  transfer,  or  set  over,'*  434. 

AUtor  of  covenant  **  not  to  set,  let,  or  oMign  over,*'  434. 
Agraement  to  let  partner  have  the  use  of  part  of  the  premises  a  breach,  434. 
Agreement  to  let  accompanied  with  possession,  a  breach,  434. 
Admitting  a  lodger  no  breach  of  covenant  not  to  underlet,  434. 
How  discharged. 
Licence  to  let,  discharges  covenant  for  ever,  435. 
To  alien  part  of  hind  dispenses  with  condition  as  to  residue,  435. 
To  one  of  three  lessees  discharges  condition  u  to  the  rest,  435. 
Licence  in  writiac,  or  by  parol,  435. 
CoutnuiiM  of  eooenmtM  numtng  with  the  Ind. 
Roles  hud  down  in  Spencer's  case,  435, 436. 
What  covenants,  extending  to  a  thing  in  eue  parcel  of  the  demise,  bind  the  assignee 
though  not  named,  436. 
To  repair,  436. 

Relatmg  to  the  improvement  or  cultivation  of  the  laadi  436.  « 

To  reaide  on  the  premisea,  436. 
For  payasent  of  rent,  or  as  to  retaining  rent,  436. 
To  npply  the  premisea  with  vimter,  437. 
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COVENANT,  I  «*.»iiMK.y. 

Not  to  lot  tidiet,  4S7. 
To  iiMore  againt  fire,  4S7. 
To  renew  lease,  457. 

To  allow  lessor  commoo,  or  other  profit,  49T. 
Tlie  nsoal  coTeoants  for  title,  457,  438. 
What  covenants  relate  to  a  thing  not  is  esse,  bat  to  be  done  opoD  the  premiies,  mud  boii 
the  assignee  when  named,  438. 
The  x\\\n%  to  be  done  most  affect  the  natnre,  qnality,  valne,  or  mode 

of  tlie  land  demised,  4S8. 
Not  to  let  tithes,  439. 
What  covenants  are  n^erely  collateral,  and  do  not  bind  the  assignee,  thoag|h 
To  pay  an  annual  snm,  or  bnild  honse  on  other  land,  438. 
Not  to  employ  certain  persons  on  the  premises,  438. 
By  lessee  of  tavern  to  account  for  wines  sold  there,  438. 
By  purchaser  of  land  to  produce  title  deeds,  439. 
By  mortgagor  to  pay  mortgage-money,  439* 
By  grantor  of  rent-charge  to  pay  same,  439. 
Nor  can  assignee  of  rent-rhargo  sne,  440, 
Not  to  assign  generally,  440,  43f ;  (seeaieM). 
Covenants  relating  to  personal  chattels,  440. 

Quart  as  to  covenant  to  purchase  ail  beer  eonsmned  on  pi  imiiM  at  tossort  brewety, 
439,  note  (a). 
Bt  whom. 
Leuor  after  assignment  of  reversion  for  breach  In  her  own  time,  440. 
Heir  on  covenant  nmning  with  the  land,  441. 
For  breach  of  covenant  in  his  ancestor's  time,  if  the  ultimate  damage  had  not  tbmi  ac- 
crued, 441. 
AUttr  where  the  ultimate  damage  accnied  at  that  time,  441. 
For  breach  of  covenant  to  repair,  411. 
ExeaUvr, 
Where  peiional  estate  has  been  lessened  by  breach  m  testator^  time,  441. 
Where  the  reverkion  is  for  years,  441,  44S.  ^ 
or  lessee  for  years,  within  stat.  3S  H.  8,  c.  t4,  449. 
Auignet  of  the  land  may  take  advantage,  at  common  law,  of  a  covenant  rwming  with  the 
land,  44f . 
It  seems  there  mnst  be  a  privity  of  estate  to  enable  him  to  do  so,  44f . 
But  qnart  Pakenham's  case,  443. 
Assignee  in  Uw,  and  aHsignee  of  assignee  may  sne,  443. 
Devisee  for  breach  in  testator's  lifetime  still  continning,  443. 
On  covenant  in  hiw  as  well  as  in  deed,  443. 
At  common  law  covenants  did  not  nm  with  tlie  reocrtiM,  443. 
SltA,  3«  H.  8,  €,  34,  enabling  uatigneee  of  reunlmu  to  sae,  444, 445. 
Most  be  as»iguee  by  act  of  the  party,  and  not  by  act  of  law,  445. 
Bat  assignee  of  reversion  by  bargain  and  sale  witliin  the  stat.  445,  note  (a). 
So  surrenderee  of  copyhold  reversion,  445. 
So  assigni*e  of  part  of  reversion  in  all  the  Und,  445. 
So  assif^nee  of  the  reversion  in  part  of  the  land,  445. 
Not  so  the  lord  by  escheat,  or  in  mortmain,  445. 
Nor  assignee  of  a  rent4rliarge,  445. 
Statute  only  extends  to  covenants  running  with  the  land,  445. 
Not  to  reversions  on  estates  tail,  445. 
Nor  where  reversions  to  which  the  covenants  are  incident  are  mergedl,  445. 

AOAIHST  WHOM. 

Idttee  liable  on  express  covenant  notwithstanding  amignment  and  acceptance  of  i 
446. 
Diaekargtd  Ay  bmOcnpicff  by  stat  49  0. 3,  c.  121,  446. 
Evfu  tlioiigh  be  come  in  again  as  assignee,  446« 
Stat,  does  not  extend  to  cases  between  lessee  and  hia  aselgnee,  446* 
What  is  a  sufficient  acceptance  by  assignees,  446, 447. 
Until  such  acceptance  term  continues  in  lessee,  447. 
Provisions  of  new  bankrupt  act,  6  0. 4,  c.  16.    Jdtfaidi,  711. 
DiMckarged  by  bmtunqf  under  atat.  5  Q.  4^  c.  11,  s.  19,  447. 
Hor. 
May  be  bound  by  special  words,  448. 
Or  may  be  bound  u  anignee  when  not  named,  448» 
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COVENANT,  (c^Mrnnd). 
ExeaUor, 
U  boofid  thongfa  not  aamed,  44S. 

Unleii  eoTeout  be  penooal  to  eoYeauitory  448. 
Mut  be  sued  m  tncfa  on  breach  in  tettator^i  lifetiney  .448. 

Mty  be  Med  u  sucb,  or  u  ewigneei  for  breach  in  lui  own  time,  if  he  lias  enteredf  448. 
Aangm. 
Bfay  be  toed  at  common  kw.  on  oovenant  ronning  with  the  laad^  449, 436. 
Aiijgneei  of  revenion  liable  by  stat.  AS  H.  8,  e.  34,  449. 
Aangnee  of  portion  of  the  estate  may  be  tned,  449. 
Appointee  not  an  aMignee,  449. 
Afstgnment  most  be  of  the  whole  estate,  449. 
Devisee  of  equitable  estate  not  assignee,  449. 

Bnt  assignee  of  the  whole  term  may  be  sued,  thongfa  rent  and  power  of  distress  are 
served  by  assignor,  449. 
Assignee  liable  thoogh  he  never  enters,  449, 450. 

Bot  executor  not  liable  u  assignee  nntil  entry,  450. 
Assignees  of  bankrnpt  not  liable  before  acceptance,  469. 

AUier  provisional  assignee  of  insolvent,  450. 
Assignee  may  discharge  himself  by  assigning  over,  450. 
Thoogh  still  liable  for  breaches  in  his  own  time,  450. 
His  auignee  need  not  take  possession  or  accept  lease,  450. 
Auignment  to  feme  eooeri  sufficient,  450. 

Need  not  be  delivered  to  second  assignee,  450. 
Assent  of  second  assignee  presumed,  451. 
But  if  he  renounces,  first  assignee  still  liable,  451. 
How  be  may  renounce,  451. 

DKCLAUATIOn. 

Venue,  when  transitory  and  when  local,  451. 

Wrong  venue  aided  after  verdict,  451* 
Title  of  plaintiff,  451. 
Lessor  himself  need  not  set  out  his  title,  45S. 
Assignee  must  set  out  hb  title,  459. 
Bot  he  need  not  aver  notice  of  the  assignment,  45f  • 
Title  of  defendant. 
That  estate  came  to  defendant  by  assignment  sufficient,  45f  • 
Nor  need  it  appear  qmoiwrt  defendant  became  assignee,  45S. 
That  the  tmtfmtudM  came  to  him  by  assignment  insi3ficient,  45f  * 
Breadi* 
Must  be  coextensive  with  the  import  of  the  covenant^  459, 453. 
How  assigned  in  snfaig  oo  covenant  for  jjoiet  enjoyment,  453. 
Where  it  must  appear,  that  party  evicting  had  lawful  title  not  derived  from  phiintiff, 
454. 
But  the  particulars  of  the  title  need  not  be  set,  455* 
Nor  that  phiintiff  was  evicted  by  legal  process,  455. 
Where  it  is  not  necessary  te  shew  a  disturbance  under  lawfiil  title,  455. 
Paymimt  op  Momxt  into  GoURTy  455. 
Plbas. 
Accord  and  satisfection,  when  a  good  plea,  455, 456. 
Where  no  certain  duty  accrues  by  the  deed,  456* 

AUUr  where  certain  dntv  accrues  by  the  de^,  456. 
Plea  must  state  a  lull  satislactioo,  456. 
And  be  oertam,  466. 


Good  plea  by  assignee,  456. 
Unless  to  breadi  in  hit  own  time,  456. 
Not  good  plea  by  lessee,  456* 
Unlew  in  case  of  bankruptcy,  456. 
Expulsion  and  eviction. 
Expulsion  by  plaintiff  from  whole  or  part  of  the  premises  soq^ads  the  whole  rent,  457« 
AUUr  an  entry  for  forfeiture  or  recovery  in  waste,  457. 
Mere  trespass  no  eapolsion,  457. 
effect  of  a  re-demise  of  psirt  to  lessor,  457. 
No  apportionment  in  covenant  against  leasee,  457. 

Ahier  agaioat  assignee,  458. 
Eviction  under  title  paramount  discharges  the  renti  4<8« 
From  part  discharge  jm  UmU,  458. 
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COVENANT,  (cmHmud). 

Good  plcft  to  cof  eMnt  to  leave  premitet  in  repttr,  458. 
AliUr  ezpoliioD  from  port,  458. 
InfimcT  moat  be  tpeeiftllj  pleaded,  458* 
Lofied  by  dUtreit  bid  plea,  458. 
Ntm4i^iU  ctmmhmtm  tiad  plea,  458. 
NU  luAmt  M  tatemaitiiy  458. 
If  pleaded  to  leaie  by  indentnre  phdiitiff  maT  deoMnv  45f  • 
Plea  by  lettee  of  Bedford  Lefel  that  lease  m  void,  bad,  459* 
Bat  deftndaot  may  shew  plaintiff '•  title  expired,  4S9, 
Role  with  regard  to  estoppels,  459,  460. 
Nm  demimi  bad  plea,  460. 
^^•a  ett  f^chuHf  460. 
What  it  puts  in  issae,  460. 

What  may  be  ipitn  in  evidence  under  it,  variance,  eranre^  oavaitnra,  bnt  net  isfacy, 
or  dareM,  460,461. 
Performance. 

When  general  and  when  special,  461. 
Release. 

Of  cemaumU  good  before  or  after  breach,  461. 
Of  aefioas,  mdlit  &c.  most  be  after  breach,  461* 
Of  dnneadf,  does  Dot  release  rent  not  doe,  461. 
Not  good  after  awignment,  461. 
Set  off  most  be  pleaded,  461. 

Cannot  be  pleaded  where  there  are  nnliqoidated  damages,  46S. 
Tender,  46S. 
Travene  of  title,  462. 
Traverse  of  breach,  46S* 

EVIDIMCS IH. 

On  plea  of  assignment,  46S. 
Od  plea  of  expulsion  or  eviction,  463. 
On  plea  of  aea  eHfrnttum^  463. 
On  plea  of  release,  469. 
On  plea  travening  title  of  phiintiff,  463. 
On  plea  traversing  title  of  defendant,  464. 
Payment  of  rent  or  possession  of  premises,  jwiaii  ftdB  avidaacn  that  defendant  is  a^ 

signee«  464. 
What  will  rebut  snch  evidence,  464. 
On  plea  travening  the  breach,  464. 
On  breerh  of  covenant  not  to  assign,  464, 465. 
On  breach  of  covenant  for  quiet  enjoyment,  466. 
In  action  on  covenant  as  to  caltivation,  sublessee  eompatanl  to  prove  perfbrauuice^  465^ 
Lessor  competent  to  prove  whether  he  leased  to  plaintiff,  or  third  penon,  465» 
COVERTURE.    (See  title  Boroa  end  Fern.) 

Entry  not  tolled  m  case  of,  83.    (See  title  EMry.) 
CVI  ANTE  DIVORTWM,  writ  of  entry  of,  97. 
CVI  IN  VITA,  writ  of  entry  of. 
Form  of  writ,  17. 

lies  on  alienation  by  the  husband  in  fee.  In  tail,  or  for  Kfe,  of  the  vrifeHi  ealate,  96. 
And  by  stat.  West.  <,  where  the  basband  loses  by  definU,  96. 
Heir  aifter  wife's  death  may  have  a  sar  od  la  etf  4,  96. 

Or/oraM«/oii,  if  she  was  tenant  in  tail,  96. 
Obsolete  since  star.  3S  H.  8,  by  which  wife  may  enter,  96,  58. 
Pleas  In  bar  in,  f  88. 
View  in,  S51. 
COUNT  in  real  actions. 
Special  after  general  writ  in  some  cases,  174. 
Time  and  place  not  mentioned,  174. 
Time  of  limitation  mentioned,  174. 
Seiahi,  in  what  cases  stated,  174. 
Title,  how  stated,  175. 

Demandant  must  shew  AswAdr,  175. 
Count  de  aooe,  175. 
After  receit,  175. 
After  voucher  or  view,  176. 
Damages,  no  denaiid  of,  176. 
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COUNTt  (cmtbmid). 

Except  in  soma  mixed  tetiom,  176. 
Abridfment  of  comit  or  plainty  176. 
In  Writ  op  Rioht. 
Title  how  stated,  176. 
Esplees,  how  laid,  177. 
Bishop  in  himself  or  his  predecessor,  177. 
Parchaser  in  himself  only,  177. 
Seisin  most  he  stated  to  haf  e  been  as  ^  right f  177. 
Time  of  limitation^  177. 
Title  hy  descent,  177. 
How  cmtfia  most  be  shewn,  177. 
Most  he  traced  correctly,  177. 
Misnaminf  ancestor  fatid  on  demarrer,  178. 
Condnsion  of  coant,  178. 
Amendment  of,  178. 
Strict  mie  in  modem  cases,  178, 179. 

Amended  after  demarrer  by  inserting  the  words  **  u  of  right,'*  179. 
In  Dower  vads  nikUkahet. 
Specifies  the  lands,  179. 
Demands  «*  a  third  part,"  179. 
GaYclklnd  lauds,  179. 
Certainty  in,  179. 

Amended  after  demorrer  and  argument,  180. 
Ih  For  MX  DOM. 
Ebplees,  how  laid,  180. 
Of  a  copyhold,  180. 

It  may  be  stated  that  the  righi  descended  though  ancestor  were  actually  seised,  180. 
In  Assise. 
Certainty  required  in,  180. 

Unnecessary  to  state  title  when  brought  for  land,  181. 
AUier,  when  brought  for  offices,  rent-chaiges,  rent-seeks,  tithes,  or  common,  181. 
Abridgment  of,  176, 181. 
In  Writs  of  Entry. 
Form  of,  181* 
DeriTatife  title  stated,  181. 
Degrees,  18t. 

Amendinent  in  name  of  disseisor  refused,  18S. 
In  Quarr  Imprdit. 
Title,  how  stated,  182. 
Seisin  in  fee  most  be  shewn,  182. 

Shewing  presentation  formerly  sufficient,  18X. 
King  must  shew  title,  18t,  189. 
And  ^uojure  he  is  seised,  189. 
Must  he  shewn  to  be  before  avoidance,  189. 
It  must  appear  whether  advowson  is  appendant,  &c.  189* 
Where  right  to  present  is  claimed  against  common iig|it|  commencement  must  be  shewn, 

189. 
How  composition  to  present  in  turns  may  arise,  189. 
Title,  how  cledaced,  184. 
Presentation  roost  be  stated. 
Semble  necessary,  though  adTOwson  fesled  by  statute,  184. 
King  must  allege  it,  184. 

Unless  when  entitled  by  office,  184. 
By  whom. 
By  him  in  whom  seisin  in  fee  is  laid,  184. 
Grantee  of  next  aroidance,  184. 
PaHicnIar  tenant,  184, 185. 
Ordinaiy  by  lapse,  18d. 
Vendor,  185. 
Double  presentation  alleged,  185. 
Last  presentation  should  be  mentioned,  .185* 
When  dispensed  with,  185. 
New  church,  185. 

After  recovery  in  writ  of  right  of  advowsou,  185. 
Want  of  averment  of  presentation  cured  by  verdict,  185. 
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COUNT,  (aminmid). 

Distarbance  mutt  be  fbewD,  185. 

In  action  by  ezeeator,  186. 
Writ  general,  count  ipeclal  to  present  every  Alrd  turn,  186. 
Amendment  allowedi  186. 
In  Wast*. 
Plaintiff*!  title,  how  itated,  186. 
Atttgnee,  186. 

Parceners  or  jointenants,  186. 
Rector,  186. 
Baron  and  feme,  186. 
Whether  the  words  «  to  the  disinheriting,**  &c  core  the  want  of  tlatiiv  the 

of  estate,  186. 

Writ  may  be  general,  and  title  in  tail  shewn  ui  eomt,  187. 
Form  of  count  where  tenant  holds  for  less  than  a  year,  187. 
Assignment  of  the  waste,  187. 
n^e  whole  need  not  be  proved,  187. 
Quantity  and  Quality  particnkrised,  187. 
But  not  particular  manner  in  which  it  wu  donOf  187. 
Must  be  ad  esAdnrediUimemf  188. 
in  Partitior. 
Distinction  where  the  action  u  brought  by  coparcenen  or  JontooantBy  and  teuBBla 

mon,'  188. 
Sufficient  to  shew  the  estate  the  inherituiee  of  the  commoo  aneettor  ui  taH,  18S» 
Amendment  permitted,  188. 
In  Warrahtia  Charts  188. 
Forms  of  counts  in  other  actions  where  found,  189. 
COUNTERPLEA. 
Of  voucher,  S6i.    (See  title  V^ndter,) 
Ofaid,S78.    (See  title  ^<d-pr^cr.) 
or  Receit,  893.    (See  title  ReaU.} 
CULTIVATION. 

Covenants  respecting,  430.    (See  title  CoMnoal.) 
CURIA  CLAtfDENDJl,  vrritoC 
lies  by  tenant  of  freehold  against  tenant  of  freehold  for  not  iodosing  his  land,  144. 
Not  acainst  commoner  nor  one  whose  land  does  not  ■4ioin  phdntiff  "S,  144. 
Brott^t  in  County  Court  or  Common  Pleas,  144. 
Process  and  proceedings  in,  144. 
View  in,  851. 
Dama|^in,  319. 
Costs  m,  383. 
Judgment  in,  310.  ' 
CURTESY,  tenant  by. 
Aliening  with  vrarranty,  efiuet  of,  95,  f  58. 
liable  ror  waste  at  common  law,  109,  110. 
After  assignment  for  waste  done  by  assignee^  110. 
8Mi6lf  not  liable  for  accidental  fine,  181. 
Holds  of  the  lord  paramounti  188. 
Quad  ei  drftrcmt  wr.  i3f. 
CUSTOM. 
For  inhabitants  to  have  a  vray,  good,  365. 
May  control  the  terms  of  notice  to  ^t,  5S7. 
As  to  findhsg  com  at  a  particular  mtU,  357. 
Customary  ri<ht  of  conunon,  bow  proved,  388* 
DAMAGE  FEASANT.    (See  ^tles  AqvMn  aad  IWjqmss.) 
Avowry  for,  636. 
Plea  in  bar  to,  640. 

DAMAGES.    (See  title  fi^wcMl  DMi^re*) 
In  case  for  disturbance  of  a  watercourse,  359. 
In  case  for  nntsance  in  hiafavray,  366. 
In  case  for  disturbance  of  common,  381. 
In  assumpsit  for  use  and  occupation,  413* 
In  action  by  tenant  for  life  on  covenant  to  npair,  430. 
In  action  by  heur  on  covenant  to  repair  broheii  hi  his  ancestor's  time,  441. 
In  replevin. 
For  plalatift  648. 


INDEX.  733 

DAMAGB9,  (mHmmI). 
Fur  dWMbnty  64t. 
laeMeafidwtilMrifffortakiagiiiiiifllclenttaretittinKpteYiOy  60f. 
In  tntpttBf  GTl* 

In  tmpMi  for  nMme  profito,  706»  709. 
DAMAGES  in  Rbal  AcmoHi. 
In  nnl  nctions  no  damagot  recovenble  at  eonimon  Inw,  907,  176. 
AHUr  in  certain  mised  actioni ,  907. 
Gifon  bj  ttatote  in  certain  real  actions,  907. 
For  defendant  in  error  nnder  ttat.  3  Hen.  7,  c.  10,  907. 
DanMges  only  acfetnry,  land,  &c.  the  piineipaly  908* 

Omiinon  of  Jnry  to  anefs,  may  be  sopplied  by  writ  of  inquiry,  908. 
Or  damagee  may  be  released,  908. 
May  be  assessed  acunst  Yoochee  or  tenant  by  reeeit,  908. 
Tfane  np  to  which  damages  are  to  be  oompated«  908. 
Jvdnient  for  damages,  a  separate  Jadgment,  909. 
Noooe  of  executing  writ  of  inqoiry  necessary,  909. 
Actions  in  which  damages  are  recoveiable. 
Mesne,  909. 
Qmod  permUioif  909, 

Dower  unds  MO  htbtt^  by  stat.  of  Merton,  909. 
Where  the  husband  died  seised  hi  fee  or  in  taO,  909. 
GmheMs  wilhui  the  stat  910. 

Widow  accepting  dower,  cannot  afterwards 'Claim  damages,  910. 
DeAndant  mav  excuse  himself  from  damages  by  pleading  t^ut  ttmpi  pmt^  910. 
But  demandant  may  reply  a  demand,  910. 

Whether  widow  is  entitled  where  she  has  occupied  the  premises  before  dower  assign- 
ed^ 910. 
Veoflwe  of  heir,  when  diarged  with  damages,  911. 
How  the  damages  are  to  be  calculated,  91 1. 
Maj  be  assessed  at  the  trial,  or  by  writ  of  inquiry,  91f . 

Up  to  what  period  caleulated  under  writ  of  inquiry,  91f . 
Judgments  fer  seisin  and  daoMgcs  distinct,  91f. 
Where  demandant  or  tenant  dies  before  damages  assessed,  912. 
In  error  by  stat.  16  and  17,  C  f,  c.  8,  91 S. 
Ball  in  error,  919. 
Admeasurement  of  dower,  919. 
Assise  of  novel  disseism. 
At  common  faiw  against  disseisor,  919. 

Bt  stat  of  Gloucester,  c.  1,  aganut  alienee  of  disseisor,  &c.  913. 
Mesne  occupiers  how  charged,  919. 

In  case  ordouble  or  treble  daiAages,  919. 
Refersioner  cannot  hafe  damages,  914. 

Oinnot  be  recoTored  where  demandant  enters  into  part  pending  the  writ,  9U. 
Double  damages  against  one,  and  single  against  another,  314. 
Redlsseisin  and  post  disseisin,  314. 


By  stat  Marlbridge  for  heir  in  ward|^  314. 

By  stat  Gloucester,  c  1,  in  all  cases  as  In  no? el  disseisin,  314» 
Eot^r  sur  disseisin. 

By  stat  Gloueester,  c.  1,  315. 
Other  writs  of  entij,  3l5. 


By  stat.  West  «,  c.  5,  915. 
After  six  months  and  collation,  two  years  value,  915. 
Before  six  months  passed,  half  year's  value,  915.   ' 
Value  how  estimated,  916. 

Plaintiff  cannot  both  recover  presentation,  and  have  two  years  value,  316. 
Six  months  value  mar  be  recovered  thoo^  church  void,  316. 
Judgment  for  smgle  damages  when  they  should  be  double,  not  assignable  for  error  by 

delendaat,  316. 
Onhr  reeovmrable  against  disturbers,  316. 
Not  against  ordinaty  when  he  disdaims,  316, 
Upon  vriilch  phdntiff  make  take  judgment  vrithont  damages,  316. 
Or  may  rep(y  and  mamtab  the  Astnrbance,  316. 
No  damages  recoverable  on  abatement  of  writ,  317. 
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DEBT  FOR  DOUBLE  VALUE»  (emitkmii). 
By  Mceptance  of  reit  MibMqaently,  479. 
Not  by  tikiiig  money  oat  of  conrt,  479. 
RecoTory  on  ^iectmcnty  479. 
One  tenant  in  common  may  ane  akme,  479. 
DEBT  FOR  DOUBLE  RENT. 
Stat  11  Geo.  f ,  e.  19»  480,  whether  penal  or  remedial,  it.  note  (a). 
Landlord  may  have  debt,  or  amnmpiit,  or  dUtrMo,  480. 
Notice  need  not  be  in  writing,  bat  moit  be  certain,  480. 
RecoTory  in  ejectment,  effect  of,  480. 
DEBT  on  RaPLSVin  Bohd,  655.    (See  title  RepUtim.) 
DECEIT,  writ  of  FOR  Non-fUMMOiit. 
Lies  where  tenant  has  lost  lands  by  defiialt,  in  conseqnence  of  not  having  been  maumua^  156. 
Writ  jodidal,  136. 

Qumre  whether  it  lies  where  tenant  has  been  snmmoned  on  grand  cape,  156. 
Qam  where  there  has  only  been  neglect  to  make  proclamation,  236. 
May  be  bronght  before  any  entry  or  possession  by  demandant,  136. 
Does  not  lie  after  all  the  snmmoners  and  viewers  are  dead,  t36. 

Bat  case  Is  still  maintainable  hgainst  sheriff,  136. 
Lies  in  geneial  in  all  fradpaqmodnidai.    In  pun  imptHi,  mLJk,  to  ezecnte  fine  wmd  waste 

in  the  tmmi,  136, 137. 
For  non-snmmons  on  a  re-sumnons,  137. 
For  whom  it  lies,  137. 
Tenant  in  real  action  In  geneiil,  137. 

Heir,  137. 

Yoadieeibrnon-tnmmons  on  die  sH8i««d  war.  137. 

Not  for  roYersloner  on  non-sommons  of  tenant  for  life,  137. 
AgauMt  whom, 

if  reooferor  dead,  against  his  heir,  137. 

Recoferor  and  alienee  jointly,  137. 

Sommoners  and  riewers  in  the  first  action  and  the  sheriff  made  parlies,  137. 

Recoveror  and  terre-tenant  may  be  joined,  157. 

Or  recoToror  made  defendant  alone,  and  terre-tenant  bronght  hi  by  «ei./«.  137. 

Who  defondanto  after  non-snmmons  in  waste,  and  qman  impedii,  137. 
Proceedings  after  appearance,  138. 
FroooM  hi  138, 13S,  note  (/). 
Pleas  of  non-teonre  in,  19t. 
Damages  in,  319. 
Jodgment  in,  139, 340. 

At  present  day  court  wonld  probably  interfere  on  motion,  139. 

Tenant  who  has  lost  may  have  another  real  action  instead  of  receit  to  recoTor  the  lands,  139. 
DECEIT,  writ  of,  FOR  mPLBADine  Lands  in  Amciint  Dihishb  in  thb  Kino'a  Cookt. 
In  what  cases  it  lies,  139. 
Writ  original,  139. 
Though  there  be  lands  in  the  manor  held  in  ancient  demesne,  manor  itself  and  Ita  demesnm 

impleadable  at  common  faiw,  139. 
Judgment  without  execution  in  the  king's  court  sufficient  t*  render  the  hmd  finmk-l^  139. 
Deceit  lies  after  five  years  from  the  fine  levied,  139. 
Where  hinds  have  been  twice  impleaded  hi  the  king's  courts,  the  fifst  jodgment  most  ke  fini 

reversed,  140. 
The  king  may  have  this  writ,  140. 
So  he  who  is  dwrnimu  prs  toaperr,  140. 
Against  whom.  .  .   , 

Said  10  be  sufficient  to  sue  the  tenant  of  the  land  without  the  remaftidermnn,  140. 

And  the  conusor  only  without  the  terre-tenants,  who  may  be  brought  u  by  §d,ft»  140. 
But  the  best  course  is  to  jom  all  the  ^rtics,  140. 

If  conusor  and  conusee  dead,  their  heirs  may  be  sued,  140. 
Where  part  of  the  hmds  are  finnk  fee,  the  fine  may  be  reversed  as  to  the  part  hi  ancient  de^ 

mesne  only,  140. 
Effect  of  the  judgment,  140. 

Qume  whether  conusor  restored  to  the  land«  141. 

If  conusor  after  the  fine  levied  releases  to  Goniisee»  the  estate  of  the  ktier»  good  ifaoa^ 
fine  avoided,  141. 
Limitation  of,  15. 
Process  in,  141. 
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DECEIT,  (muHmmO- 
DeftndiiDt  uually  coofeMM  action,  141  • 
Pleas  in  atNitement  in,  19S. 
Pleai  in  bar  in,  f  45. 
Jndipnent  in,  141, 340. 
DEDICATION  of  highway  to  the  public,  360.    (See  title  ir«y.) 
I/£FAuIjT. 

In  real  actions.   (See  titles  Smoer  Dtmndt  and  PetU  Cmpe.) 
DEGREES. 
Natnre  of  in  writs  of  entry,  88. 
First  degree  in  the  jwr,  first  feoffee,  heir,  ice.  89. 
Second  degree  in  the  j»€r  end  oit,  second  feoffee,  or  person  claiming  immediately  nnder  the 

heir,  89. 
niird,  and  every  subsequent  degree  in  the  posi,  89. 
Persons  m  in  the  posf. 
Grantees  by  the  king's  charter,  89. 
Soccesiors,  89. 

PerMns  coming  by  act  of  law,  (except  heirs)  89. 
Q»uare  recoferor  in  a  common  reooTcnng  and  cesfat  pu  UMt^  89^  90* 
QiMRV  also  tenant  in  dower,  90. 
Estate  acquired  by  wrong,  makes  no  degree,  90. 
When  the  degrees  are  past,  the  tenant  may  again  be  brought  within  them*  90. 
DE  INJURIA. 
Plea  in  bar  of  in  replevin,  639. 
Replication  of  in  trespass.    (See  title  Trrtpass .) 
DEMANDANTS,  who  must  be  in  real  actions,  6.    (See  title  Angles.) 

Have  distinct  moieties^  17t. 
DEMAND. 

Words  by  which  tenements  may  be  demanded  in  real  sfctions,  17. 
DEMI-MARK.    When  it  most  be  tendered  in  writ  of  right,  S17.    (See  title  Couaf.) 
DB  RATiONABIUBUS  DIFiSIS^  writ  of,  31. 
DEMISE,  in  Ejectment. 
Most  be  laid  after  title  accrued,  648. 
By  heir  at  law,  548. 

By  posthnmons  son  taking  under  stat.  10  and  n  W.  3|  548. 
Aner  entry  to  avoid  fine,  949. 
After  will  determined  in  case  of  tenant  at  will,  549. 
After  demand  of  possession,  where  party  has  come  in  under  negociation  for  porehise  or 

lease,  549. 
By  Mortgagee  v.  Mortgagor,  whether  after  demand  of  possession,  549. 
By  assignee  of  bankrupt,  509.    (See  that  title.) 
By  eopyholder,  51S.    (See  title  CopyhoUi.) 
By  corporation,  MembU  need  not  be  slated  by  deed,  549. 

If  stated,  need  not  be  proved,  549, 55fK 
By  tithe  owner,  550. 

By  infant,  need  not  state  rent  reserved,  550. 
Bv  Jolntenants,  coparceners,  and  tenants  in  common,  550. 
my  be  laid  for  longer  term  than  lessor  of  plaintiff  is  entitled  to,  550. 
Most  be  firamed  according  to  the  legal  interest  of  the  lessors,  550. 

Therefore,  joint  demise  by  tenant  for  life  and  reBsainderman  bad,  550* 
Party  made  lessor  without  consent,  550, 551. 
Proof  of,  583. 
DEPARTURE  IN  DESPITE  OF  THE  COURT,  383. 
DEPOSIT. 
How  recovered,  401, 40t,  403.    (See  title  Ammtptii  en  SUU  rf  Rmk  Pr^^eriif.) 
Is  considered  in  part  of  the  purchase  money,  401,  note  (c). 

gEPUTIES  of  sheriff  to  grant  replevins,  6S3. 
ESCBNTCAST.    (See  titia  fnlry.) 
DETINUE. 

Of  charters,  pleaded  in  dower,  tt3.    (See  title  Pleat  tn  Bmr.) 
DEVISEE. 
When  be  may  soe  on  covenants  running  with  the  land,  443. 
Ejectment  bj,  514. 

Evidence  m,  590, 593* 
Cannot  have  trespass  before  entry,  663. 
DII4PIDATI0NB.    Action  on  the  case  ftr,  388. 
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DILAPIDATIONS,  (caMmify 

By  rector  agaioftt  predeeeitor  or  hif  execnton,  588* 

Bj  prebendary,  388. 

Not  against  curate,  388. 

Where  repairs  are  specially  provided  lor,  888. 

Proof  of  plaintiff's  title  and  seisin,  388, 589. 

Separate  actions  for  dilapidations  to  different  partt  of  rectory,  389» 
DISCLAIMER. 

Writ  of  right  of,  31. 

By  tenant  in  writ  of  cnstomt  and  services,  3f  • 

Pien  of,  193.    (See  title  AbaiemaU.) 

Of  tenant  for  lift  does  not  take  away  entry  of  revernoBer,  195w 

By  bishop  in  ptare  taipedtl,  223. 

Of  estate  bv  assignee,  451. 

By  tenant,  is  a  waiver  of  aotica  to  qiit,  6S6. 
'  Plea  of  in  trespass,  689. 
DISCONTINUANCE. 

Definition  of,  43. 

Most  divest  the  estates,  43. 

Most  be  by  tenant  in  tail  in  posseuion,  43. 
Bnt  feoffinents  by  tenant!  in  tail  not  in  posseakm,  art  good  dhriog  tlleir  lives,  45. 

MODU  OP  DI9CONTIMUIMO,  46. 

By  alienation  in  fee,  46. 
Feoffment,  46. 
Fine  and  recovery,  46. 
Alienations  in  fee  not  creating  a  diacontiniiaBce,  48. 
Bargain  and  sale,  release,  covenant  to  stand  seised,  48; 
Of  uiogs  which  lie  in  grant,  47. 
Except  at  election,  48. 
By  alienation  for  life  or  in  tail,  48. 
Effect  of  grant  of  reveision  after  alienatioii  for  life  of  tenant  in  tail,  4T. 
Sutnte  3«  H.  8,  c.  f  8,  49. 
By  alienation  for  Uh  and  snbseqaeat  conveyance  of  the  reveiiion  executed  in  the  tSfitHffyf  of 
tenant  in  tail,  49. 
The  grantee  of  the  reveition  most  be  m  by  the  tenant  in  tail,  49. 
The  alienee  most  be  seised  of  a  fee  simple,  execnted  in  the  lifetime  of  tenant  in  tail,  59l 
By  release  or  confirmation  with  vranaaty,  M. 
The  releasor  need  not  ever  have  been  actually  in  pssiession,  as  in  other  cases  of  diaosn 

tionance,  51. 
But  the  warranty  must  descend  to  the  perMU  claiming,  5U 
Takbh  awat  ih  certain  Cases. 

Stat  11  H.  7,  as  to  discontinuances  by  wives,  5t. 
Stat  32  H.  8,  u  to  discontinuances  by  husbands,  52. 
>       enabling  tenants  in  tail  to  lease,  49w 
DISSEISIN. 
Definition  of,  61. 

By  whom  it  may  be  committed,  61. 
By  what  means,  61. 
Entry  and  ouster,  62. 
There  must  be  a  vrrongfhl  entry,  69. 
At  election,  62.   (Ste  Addenda.) 

No  disseiiin  of  incorporeal  hereditaments,  but  at  elcctioo,  62. 
Effect  of  a  disseisin,  63. 
Disseisor  tenant  to  a  stranger's  jwwetM,  63'. 
Kmoeldiiseiim.    (See  title  ilstiM.) 
Continuance  in  possession  after  claim  a  new  disseisin,  86. 
Entry  after,  how  to  be  made,  79. 

Dying  seised  of  dinseisor  within  ^re  yean,  does  not  toll  entr]^  87. 
Effect  of  fine  levied  by  disseisor,  498. 
WaiT  OF  Entry  mr  disseWa. 
In  what  cases  it  lies,  91. 
Concorrently  with  assise  when,  91. 
Within  the  degrees,  when,  91. 
By  whom. 
Master  of  hospital,  or  bishop,  91. 
Tenant  for  life  or  in  tail,  91. 
Aunt  and  niece  coparceners,  91. 
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DISSEISIN,  WRIT  OP  MTRT  JUT,  (cmUimud). 
Coaotin,  18h 
Pleat  in,  S26. 
Proeewin,  91. 
Enoignliet,  91. 

No  view  in  action  against  dineisor  hinuelf,  91 ,  f47» 
Nor  foacher,  91, 263. 
Aid  prayer  lies,  91. 
Andreceit  91. 

Damages  ui  some  cases  recoverable,  91 ,  315.    (Seeiitle  DtuiugeB,) 
Costs  also  in  some  cases.    (See  title  Coti$,) 

Limitation  fifty  years  on  ancestor's  seisin,  thirty  yean  on  demandant^  11 1 9S« 
DISTRESS  in  Real  Actions. 
If  defendant  neglects  to  appear  on  the  attachment,  disiriiigai  issues,  154. 
Grand  distress,  or  distress  infinite,  nature  of,  15*1. 
Modem  practice,  154, 15«. 
Ancient  practice. 
No  mode  of  proceeding  bnt  by  repeated  distresses,  154. 
Rzcept  in  writs  of  ward,  waste,  and  9Mare  impedii^  in  which  plaintiff  may  have  jadgment 
on  retom  of  dkiringa»,  154, 155. 
<hum  effect  of  stat.  57  G.  5,  c.  101,  in  these  cases,  155. 
On  defaolt  after  appearance,  in  lien  of  a  petit  cape,  155* 

Plaintiff  intitled  to  jadgment  after,  155. 
Form  of,  155.  ^ 

Sheriff's  return,  155. 
DISTURBANCE. 
In  enjoyment  of  corporeal  or  incorporeal  hereditaments.    (See  title  AitUn  <m  tht  Case  far 

Didurbmiee.) 
In  presenting  to  a  chnreh,  100, 185.    (See  title  Qu^€  Jnpsdif.) 
DITCHES  and  hedges,  mle  u  to  ownership  of,  665. 
DIVISION  of  real  acUons. 
According  to  the  natore  of  the  thiu^  to  be  recovered,  U 
According  to  the  several  Idnds  of  wnt,  1« 
Droitnral  or  possessory,  S. 
Table  of  real  actions,  3. 
Election  of  remedy,  4. 
DIVORCE.    Pleaof  in  dower,  m. 
DONATIVE  can  only  be  a  distorbance  of,  at  election,  101, 104. 

Form  of  writ  in  otiare  iimpedU  for,  17. 
DOUBLE  RENT.    (See  title  Ds6«.) 
DOUBLE  VALUE.    (See  title  D«M.) 
DOWER. 
Of  wife  of  disseisor  will  prevent  descent  tolling  entry,  8t,  83. 
Tenant  in,  whether  w  in  the  per,  90. 
Tenant  in,  alienuu:  with  warranty,  effect  of,  94,  S58. 
Tenant  in,  liable  for  waste  at  common  law,  109. 

Not  liable  for  accidental  fire,  121. 
Tenant  in,  where  she  may  have  qwod  ei  drfcrcmtf  13t. 
By  assignment  of,  vrarranty  created,  S60. 
Writ  or  right  oC 
Where  it  lies,  S9. 
Process  in,  30. 
Coannon  essoign  lies,  ib,  158. 
View,  30,  f  48. 

Voucher  aid  prayer  and  recelt,  30. 
limlution  or,  11. 

No  damages  and  coats  in,  309,  SSL 
UndemkUkabei. 
Where  it  lies,  39. 

For  dower  at  common  law  as  well  ai  ad  ss<iiiM  eoeiisuv,  &c.  39* 
On  a  seisin  in  law  of  the  hiubaiid,  39. 
Wliere  the  husband  has  lost  lands  by.  reddition  or  defiuiit,  39. 
Ofwfaathmds,  &c.40. 
Anfaist  whom,  40. 

Discovery  of  tenant  by  bill  in  equity,  40. 
Process  in,  40. 
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DOWER,  (Mii«um€^ 
Coant  m,  179. 

Pleas  in  abatement  in,  199.  > 

Pleas  ID  bar  in,  219  to  2«5. 
View  in,  248. 
Voocherin,  263. 
Jnry  process  in  and  tiiaiy  300. 
Damages  in,  309. 
Costs  in,  321. 
Jodgmentin,  331. 
Error  in,  348. 
DUhi  FUIT  KON  COMPOS  MENTIS,  writ  of. 
Qiucre  whether  a  man  can  allege  his  own  disability  to  afoid  hit  gnmty  92. 
Tlie  heir  after  the  death  of  him  who  is  aon.esaipM  mtf  eslar  or  uve  thai  writy  9t. 
Ejectment  now  the  proper  remedy.  93. 
DUM  FUIT  INFRA  JETATEM,  writof| 
Lies  for  the  infant  after  his  full  age,  93. 
And  after  his  death  for  his  heir,  93. 

llie  infant  may  enter,  bnt  cannot  have  this  writ  before  foil  aga*  93. 
DUM  FUIT  IN  PRISONA,  writ  of,  93. 
EASEMENT. 
Action  on  the  case  for  disturbance  in  enjoyment  of,  371. 
Right  to,  gained  by  adverse  eiyoyment,  371^  372. 
Agreement  as  to,  not  within  the  statnte  of  naods,  395. 
Land  sobject  to,  recovered  in  eiectment,  486. 
EJECTMENT. 
Nature  and  origin  of  the  action,  481,  482. 
For  what  it  libs,  482. 
Degree  of  certainty  required  in  the  demand,  482,  489. 
Plaintiff  is  to  shew  the  sheriff  the  premises  recovered,  483. 
Bis  peHhim  no  objection,  483. 
Houses  and  other  buildings  how  to  be  described,  483,  484. 
**  Tenement,"  or '<  Messuage  and  tenement,"  not  good|  463^ 
How  cured,  483; 
Land  of  various  kinds,  how  to  be  described,  484,  485. 
Sufficient  if  described  by  provincial  name^  485. 
BoUaryofsalt,  485. 
Manor,  485. . 

Land  subject  to  easement,  486* 
Prima  Umnuu,  herbage  and  vesture,  486. 
Mines,  486.   (See  title  Mian.) 
Distinction  between  lease  of  mine  and  licence  to  dig,  486»  487. 
The  hitter  incidentally  recoverable  in  ejectmeot,  487. 
Common,  487. 

May  be  recovered  with  the  lands  to  which  it  is  appendimt,  &c«  487. 
Described  as  common  only^  intended  after  verdict  to  be  appcndaat,  487. 
Tithes  in  lay  bands,  487. 
Need  not  be  claimed  as  appertaining  to  rectory,  4cc  487. 
Quantity  and  kind  should  be  stated,  487. 
Only  tithes  in  kind,  487. 
Piicary,  488. 

Incorporeal  hereditaments  cannot  be  recovered,  488. 
Tjtlb  op  LBflsoR  or  the  Plaintiff  in  general. 
Must  recover  on  the  strength  of  his  own  title,  488. 
Sufficient  for  defendant  to  shew  title  out  of  him,  488. 
"Whether  priority  of  possession  ii  a  sufficient  title,  488. 
Whether  twenty  years  adverse  possession  is  a  good  titlo>  488,  489. 
Collateral  warranty  said  to  make  sufficient  title,  489. 
Landlord  need  not  prove  his  title,  489. 
Party  allowed  to  recover  on  award,  490. 
Title  of  lessor  of  the  plaintiff  must  be  a  legal  one,  490. 
Statute  of  uses  when  it  gives  the  legal  estate,  490* 
Use  upon  a  use,  490. 
Does  not  extend  to  copyholds,  490. 
Nor  to  conveyances  to  userof  existing  terms  for  yean,  490. 
Devises  in  trust,  when  they  give  the  legal  estate,  490. 
General  rule,  490. 
Devises  in  trust  for  married  womeoi  give  the  tnnteea  the  legal  estate,  490. 
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EJECTMENT,  (cmIImmI). 

So  ID  trust  for  payment  of  debti  or  doing  other  tct,  490,  491. 
Same  role  io  deeds  in  trust  to  sell,  491,  49«. 
Bnt  nere  charge  of  debts  will  not  give  tbem  the  legal  estate,  49S. 
Distinction  between  trusts  to  receiYe  and  pay,  and  trusts  to  permit  eestni  fve  trust 

to  receive,  492. 
Duration  of  the  trust,  49S,  49S. 
PnsuBiption  of  conveyance,  49S. 

Cases  in  which  a  conveyance  has  been  presumed,  499,  494. 
Cases  in  which  a  conveyance  cannot  be  presumed,  494,  495. 
Principles  upon  which  the  cases  appear  to  rest,  496,  497. 
Lessor  of  plamtin  must  have  a  present  right  of  entrjr,  497. 
Sufficient  if  existing  at  tine  of  demise,  497. 

Actual  entry  never  necessary  but  in  order  to  avoid  a  fine  levied  with  proelamations, 
497.    (See  title  £a<fy.) 
How  the  title  of  lessor  of  the  pbuntiff  is  barred. 
By  discontinuance,  501. 
By  descent  cast,  501. 
By  statute  of  limitations,  501.   (See  Utle  UmiiaHen.) 

TiTLB  OF  PAKTICULAK  PbRSOMS. 

Assignees  of  bankrupts,  509.  (See  that  title.) 
Assignees  of  reversions,  509.    (See  that  title.) 
Conuseeofstatutemerchant  and  staple,  and  tenant  by  el^,  511. 

How  the  land  is  recovered  after  execution  satisfied,  511,  512.    (See  Addenda,) 
Copyholder,  51S.    (See  tiUe  Cdj^ibeUf.; 
Coparcener,  jointenant  and  tenant  in  common,  519. 
Corporation,  51S. 

ne  king,  519. 

Overseers  of  the  poor,  514.  » 

Devisee  and  legatee,  514. 
Grantee  oif  rent  charge,  514. 
Guardian,  514. 
Lunatii^  515. 
Landlord,  515  to  54S.    (See  titles  Lcoff ,  NoHee  to  fftit,  and  F&rfeiiure.) 

What  instruments  are  leases,  516  to  528. 

What  instruments  are  only  agreements  for  leases,  518  to  5tf  • 

What  circumstances  make  a  tenancy  at  will,  or  a  lawful  possession,  so  as  to  render  it  ne 
cessary  to  determine  the  will  or  demand  the  possession  before  bringing  ejectment,  529, 

OZ4. 

Notice  to  quit,  525  to  599. 
Title  on  forfeiture,  599  to  542. 
Lord  of  a  Manor,  542.    (See  title  Foffeiiun.) 
Mortgagee,  544.    (See  title  iVo<Me<o  fuif.^ 
Plarson,  not  before  induction,  544. 

Against  his  own  lessee  where  lease  void  by  stat.  19  Elia.  c.  20, 544. 
Against  his  predecessor's  tenant  from  year  to  year,  545. 
Personal  representative,  545. 
Tithe  owner,  545. 
AvciBRT  Practicb  iw,  ahd  wbbn  mbcbssart. 
In  inferior  court,  545. 
On  vacant  possession,  546. 
But  owner  may  enter  without  suit,  546. 

Cannot  be  maintained  where  any  thing  is  left  by  tenant  on  premises,  546. 
Mode  of  proceeding  bv  actually  signmg  lease  on  premises,  &c.  546,  547. 
Declaration  and  notice,  547. 
No  third  penon  let  in  to  defend,  547. 
Moving  for  judgment,  547. 
Notice  to  tenant  in  possession  in  ejectment  in  inferior  court,  547. 
Removed  by  Jboftcut  ccrfUB  or  eerltsfuH,  547. 
When  removed,  tenant  may  enter  into  consent  rulo,  547. 
Contempt  to  assign  death  of  nominal  pkintiff  for  error,  547. 

Warrant  of  attorney  given  by  defendant  in  ejectmont  on  vacant  poMcaiioo  set  Mide,  548. 
Dbclaratioh. 
Title  of.  548. 
By  original  or  by  bill,  548. 
Venue  local,  548. 
Dciidsoy598.   (See  that  title.) 
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Sitomtion  of  the  prenuMBt,  551. 

Cmm  of  variance  in  name  of  pariBb,  551* 

Entry,  bow  stated,  551. 

Coster,  55t. 

Anendment  wben  allowed,  55t,  559. 

Notice  to  appear. 

By  casual  ejector,  553. 

By  lessor  of  pbiintiff  under  stat.  1  O.  4,  e.  87,  55S. 
By  plaintiffs  attorney  in  case  of  Tacant  poaseiiitni  553i 
Direction  of  notice  to  appear,  553. 
As  to  name  of  tenant,  553. 
Where  there  are  several  tenants,  553* 
When  to  appear. 

^'""r  Middl^"^*^"  ]  ^^  *"*  ^y*  •■^  ^^^^  ^^  *"*  ^*^  ®^  ""*  *^*  ^ 

^'*"S?  Middl««  "^*^"  \  ^"  "***  ^^^  "^^  deUf ery  of  declumtioD|  554. 
Where  to  appear,  554,  555. 
Notice  under  stat.  1  Geo.  4,  c.  87,  555. 
Notice  in  case  of  vacant  possession,  555. 
Bervice  of  ^declaration,  555. 
Uow  made  in  general,  555. 

In  ejectment  on  re-entry  under  atat.  4  Geo.  f ,  c.  28,  535> 
In  ejectment  on  vacant  possession,  546. 
Time  of  service,  556. 
Place  of  service,  556. 
Mast  be  on  tenant  in  possession,  556. 
On  several  tenants,  556. 
On  ooe  of  several  jointenants,  557. 
On  churchwardens,  557. 
Where  tenant  is  abroad,  bow  served,  557. 
Where  tenant  absconds,  557,  558. 

Where  tenant  is  not  to  be  found,  and  there  is  oo  ODe  on  the  pnauMt,  558* 
Where  tenant  is  a  Innatic,  558. 
Where  tenant  b  confined  by  illness,  558. 
Where  tenant  is  dead,  559. 
Where  tenant  refuses  to  accept  declaration,  559* 
On  wife  or  other  agent,  560. 
On  servant  or  relation,  560. 
On  attorney,  561. 
On  clerk  of  public  bodv,  561. 
On  manager  appointed  by  the  Court  of  Chanceryi  561. 
Affidavit  of  service  of  declaration. 
By  whom  to  be  made,  561. 
How  entitled,  562. 
Jurat,  562. 

Wliat  it  must  state,  562. 
Readine  over  of  the  notice,  562. 
Time  of  the  service,  562. 
Place  of  the  service,  562. 
Upon  whom,  562. 
Tenant  in  possession,  562. 

Several  tenants  of  different  parts  of  the  premises,  563. 
One  of  several  jointenants,  563. 
Where  tenant  is  al>road,  563. 
Where  tenant  has  absconded,  563. 

Where  tenant  is  not  to  bti  found,  and  there  is  no  one  on-tiie  premiMs,  MS* 
On  wife,  563,  364. 

In  case  of  proceeding  on  stat.  4  O.  2,  c.  28,  564. 
In  case  of  vacant  possession,  564,  &65. 
In  K.  B.  no  supplemental  affidavit  allowed,  565. 
Jh'ffrinC.  P.565. 

JrpOMKMT  AGAINST  THE  CASUAL  EjBCTOR. 

Motion  for  judgmf  nt,  when  of  course  and  when  special,  56S* 
Hule  foFi  wben  niri  and  when  absolute,  555. 


INDEX,  743 

EJECTMENT^  {cmiimiMd). 

Dktiiictioii  between  perfect  and  imperfect  lenriee  of  declaration,  565. 
Hay  be  bad  for  gifing  effect  to  ptti  lenrice,  5^. 
Upon  wbom  granted,  566. 
Time  of  moving  for,  566. 
Wben  one  or  leverad  rales,  566, 
Time  of  appearance^  567. 

Host  be  drawn  ap  and  taken  away  within  two  days  after  the  end  of  term,  56T. 
Proceedings  under  stat.  1  Geo.  4y  c.  87^  in  actions  between  landlord  and  tenant,  568. 
to  571. 
How  signcMly  571. 
No  nile  to  plead  necessary,  571. 
Common  bail  filed  in  Km^s  Bench  by  bill,  571. 

But  no  appearance  in  ejectment  by  original  in  K.  B.  or  in  C.  P.  571* 
No  bill  of  Middlesex  or  IcHtei  necessary,  571. 
Not  nntil  afternoon  of  next  day  after  expiration  of  mle,  571  • 
Irregular,  set  aside  with  costs,  571. 
Reralar,  set  aside  on  affidavit  of  merits  and  payment  of  costs,  57 S. 

But  ^iumre  in  C.  P.  unless  there  has  been  collusion,  57t. 
Where  landlord  alone  appears  and  enten  into  consent  rule,  578. 
Where  defendant  refuses  to  appear  or  to  confess  at  trial,  597. 
Time  of  signing,  604. 

In  cases  between  landlord  and  tenant  under  stat.  1  Geo.  4,  c  87, 597|  598. 
Appbaravcb  ani^^uint  Rule,  57f.    (See  title  Cmueai  RnU,) 
Time  of  appearu^B67. 
Mode  of  appearance,  572,  573. 
Terms  of  consent  rale,  573,  574. 
How  landlord  is  made  defendant,  574,  575,  576. 
Thb  Plba  asd  Issue. 
Not  guilty,  the  only  plea  in  modern  practice,  579. 

But  special  plea  may  be  pleaded  ir  necessary,  579» 
Pleas  in  abatement. 
Within  what  time,  aud  how  pleaded,  579. 
Ancient  demesne,  579. 
Issue  how  made  up,  580. 
Etiobhcb. 
In  general  for  the  lessor  of  the  plaintiff,  580* 

what  admitted  by  the  consent  rale,  581. 
Title,  in  general,  what  must  be  proved,  581. 
Right  of  entry,  581. 

Lessor  of  plaintiff  within  the  saving  of  the  stat  of  limitations^  581  • 
Actual  entry,  when  necessary,  58t. 
Tenant's  possession  now  admitted  by  consent  rule,  58f . 
Situation  of  the  premises  as  stated,  58S. 
Ouster,  when  not  admitted  by  consent  rule,  j58S. 
Who  are  competent  witnesses,  583. 
Title  of  Particular  Pbrsoms. 
Landlord. 
Need  not  give  evidence  of  his  title,  583. 

Even  against  third  person  improperly  let  in  to  defend  u  landlord,  583. 
Proof  of  demise,  what  sufficient,  583. 

Payment  of  rent,  583,  584. 
Tenant  may  prove  landlord's  title  expired,  584. 
Evidence  where  tenancy  expires  by  efflux  of  time,  584. 
Evidence  where  it  is  determined  by  notice  to  quit,  584. 
How  notice  is  proved,  585. 
Requisites  of  the  notice,  585. 

When  given  by  agent,  his  authority  must  be  shewn,  585* 
Evidence  where  tenancy  is  determined  by  forfeiture,  586* 
Under  stat.  4  Geo.  S,  c  S8,  586,  587. 
For  breach  of  covenants  in  a  lease,  587. 

Where  particuhir  of  breaches  has  been  gif  eO|  587. 
Oo  breach  by  underletting,  587. 
Evidence  In  defence,  587. 
Heir  at  law. 
What  evidence  neceasify  is  geoerali  Ijf7» 
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Seisin  of  anceitor,  587. 
DeaceDt  to  lenor  of  plaintiff,  568. 
Birtbs,  marriages,  and  deaths,  how  pro? ed|  588,  589* 
Illegitimacy  of  child,  bow  proved,  589. 
Devisee  of  freehold  interest 
What  evidence  necessary  in  general,  590. 
Proof  of  will,  590. 
Statute  of  fraads,  590. 
Wliat  witnesses  competent,  591. 
Will  must  be  produced,  591. 
What  witnesses  must  be  called  to  prove  it,  591* 
What  sufficient  execution,  591. 
Not  sealing  merely,  591. 
Where  the  will  is  written  on  several  sheets,  591* 
Where  the  testator  is  blind,  591. 
Witnesses  need  not  see  testator  actoally  sign,  591.    - 
Attestation,  what  sufficient,  591. 
Proof  where  witnessa  are  dead,  insane,  or  abroad,  591* 
Proof  of  will  above  thirty  years  old,  59S. 
Evidence  for  defendant. 

Will  a  forgery  or  testator  incapable,  592,  593. 
Revocation  of  will,  593. 
Devisee  of  leasehold  interest. 
Execution  of  the  lease  and  derivative  title,  593. 
Probate  of  the  will,  594. 
Assent  of  executor,  594. 
Devisee  of  copyhold  premises. 
Admittance  of  testator,  594. 
The  will,  and  in  cases  not  within  stat  55  Geo.  3,  e.  192,  a  ntrcnder  t»  the  Me  «f  the 

will,  594. 
Devisee's  admittance,  594. 
Not  necessary  where  he  is  devisee  in  remainder,  and  devisee  for  life  has  beea  ad- 
mitted, 594. 
Mortgagee. 
Against  mortgagor  proof  of  execution  of  mortgage  only,  594. 

Quare  demand  of  possession,  594,  note  (i). 
Against  tliird  person,  proof  of  title,  594. 

Agiiost  tenant  from  year  to  year  of  mortgagor  before  mortgage,  aotice  to  quit,  594. 
Aliter  if  tenant  came  in  since  mortgage,  594. 
Parson. 

Presentation,  institution,  and  induction,  how  proved,  595. 

Need  not  prove  that  he  has  taken  the  oaths,  or  deckired  liis  anent  to  boolL  of 

prayer,  595. 
Some  evidence  that  property  is  church  property,  595. 
Person  claiming  under  an  execution. 
Elegit,  inquisition,  and  returo,  596. 

Examined  copy  of  judgment-roll,  proof  of,  596. 
Sheriffs  return  must  state  that  he  has  set  out  a  moiety  by  aietM  and  booads,  596. 
Against  third  person  debtor's  title  must  be  proved,  596. 

Proof  of  judgment  necessary  by  plaintiff,  who  has  talLen  assignment  horn  sherV 
ft.  fa.  596. 

Connsee  of  statute  merchant,  or  staple,  596. 
Guardian,  597. 
Tub  Trial. 

Where  defendant  refuses  to  appear  or  to  confess,  nonsuit,  and  cause  thereof,  indotaed  «i 
postea  a»  ground  for  judgment  against  casual  ejector,  597. 
Where  there  sre  several  defendants,  same  proceedinjpaa  to  those  who  refate,'aiid  vcNict 

against  those  who  appear,  597. 
In  cases  between  landlord  and  tenant  by  stat.  1  Oee.  4»  c.  87,  597. 
Verdict  against  defendant  who  neglects  to  appear,  598* 
And  jury  shall  find  the  mesne  profits,  598. 
Judge  may  order  judgment  to  be  stayed,  598. 
Trial  at  bar  when  granted,  599,  600.  I 

At  what  time  rule  should  be  applied  for,  600.  | 

When  coQusel  for  defendant  shall  oegin  and  have  reply,  60p. 
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Verdict  taken  acoordiii(  to  the  title,  600. 
Cores  a  title  defectively  set  ovt,  600. 
How  cored  wheo  token  for  meMooge  and  teumeui,  60] . 

New  trial  may  be  had,  601 . 
JoDOMBNT.    (See  above,  as  to  jodgment  against  casoal  ejector.) 
No  bar  in  snbieqaent  ejectment,  601. 
Intendment  in  support  of,  60 !»  60t* 
For  part  of  the  premises  demanded,  60S. 
Form  of»  after  death  of  sole  defendant,  60S. 

Where  several  defendants  make  jomt  defence,  and  one  of  them  dies,  60S. 
In  ^ectment  against  baron  and  feme,  where'baron  dies  after  judgment,  604. 
Time  of  signing  after  nonsuit  for  defendant's  not  confessing,  604. 
Of  term  preceding  trial  onder  stat  1  Geo.  4,  c.  87,  between  landlords  and  tenants,  604. 
Costs. 
P§r  the  pimidif. 

On  judgment  by  deioolt  against  easnal  ejector,  604» 

When  defendant  reAises  t6  confess  at  trial,  604. 

Each  defendant  answerable  for  the  whole  costs,  606. 

Where  lessor  dies  before  the  commission-day,  and  phuntiff  is  nonsnited  for  detodonf  i  not 
confessing,  no  costs  recoverable,  605. 
AUUr  where  costs  had  been  taxed,  605. 

Oojudgment  after  verdict,  605. 

Fit  fa.  for,  inoperative  against  feme^ole,  who  married  before  trial,  605. 

Almost  landloni  who  has  a  verdict  against  him,  605. 
F^rikgdtfendtmi. 

On  verdict  against,  or  nonsuit  of  plaintiff,  (except  for  not  eonfesstng,)  605>  606. 
Mode  of  proceeding  by  attachment,  606. 

Where  one  of  several  defendants  is  acquitted,  606. 

Where  lessor  of  plaintiff  dies  before  payment  of  costs,  607. 

Where  baron  and  feme  are  lessors,  607. 

Where  an  infant  is  lessor,  607. 

Bfajr  be  paid  to  one  of  several  defendants,  607. 

JSTei.  /or.  may  be  issued  without  waiting  to  tax  costs,  607. 

I>ooble  costs  under  stat.  1  Oeo.  4,  c.  87,  607. 
Staying  proceedings  till  security  given  for,  614. 
ExBCimoif. 
By  Jho6.  /oc.  jms.  for  the  land,  and JS.  /o.  or  ea.  «a.  for  costs,  607,  608. 
Lessor  of  plaintiff  may  execute  jucfgment  by  entry,  608. 
Cannot  be  had  against  easnal  ejector  after  nonsuit  for  hmdlordli  not  confeiwig  withomt  appli« 

cation  to  the  court,  608. 
Caooot  be  had  if  lessor  has  lost  his  right  of  possession,  608. 
Form  of  the  writ,  608. 
Mode  of  executing  it,  609. 

Sheriff  may  break  o|fen  tlie  door,  609* 

Where  there  are  several  tenements,  609. 

What  is  a  complete  execution.  609. 

Of  so  maiiy  acres  must  be  according  to  the  estiosation  of  the  eoonty,  609* 

Where  a  highway  is  recovered,  609. 

When  loo  much  is  ^ven,  the  court  on  motion  will  order  it  to  be  restored,  610. 
Where  the  sheriff  is  disturbed  an  attacliment  will  be  granted,  610. 
In  what  coses  a  new  Ao6./oc.  pes.  mav  be  hod,  610,  611. 
Sein  ffteioi  necessary  after  year  and  day,  611. 

Against  terre-tenants  as  well  as  defendant,  611. 

On  death  of  a  party,  611. 
fiafr.  fte,  pot.  may  be  executed,  though  defendant  die  after  it  has  issued,  61S. 
Error,  writ  of. 
Cannot  be  brooght  in  name  of  casoal  elector,  612. 
But  may  be  brought  where  landlord  defends  alone,  and  there  is  a  verdict  against  fam,  613. 

But  the  writ  of  error  should  be  sliewn  as  cause  against  the  rule  for  taking  out  exocotioo 
ogoiost  the  casual  ejector,  612. 
Bail  iu,  stat.  16  and  17  Car.  S,  c.  8,  and  see  stat.  6  Geo.  4,  c.  96,  61 1. 

Recognisance,  in  whatomoont  taken,  6lt,  6\S* 
Will  not  operate  as  a  sapcrtcdeas  where  hub.  /oc.  has  been  issued  before  costs  tasod,  61S. 
Role  not  to  commit  waste  doriog  pendenry  of  writ  of  error,  61S. 
Lessor  of  plaintiff  may  enter  notwithstanding,  613. 
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RecogpiMiiee  ander  itat  1  Geo*  4  e.  87,  in  casei  between  landlord  md  teomt  dischafged  on 
potting  in  boil  in  errory  61S* 
Stating  PRocBBDiNot. 
Until  porticolan  ore  delivered,  614. 
Until  lecority  is  given  for  coots,  614. 
When  lessor  is  an  infimt,  abroad  or  dead,  614. 
When  his  attorney  refoses  to  give  account  of  lessor's  residence,  614. 
Poverty  of  lessor  not  sufficient  ground,  61b. 
Until  eosts  of  former  ejectment  paid,  615. 
In  all  cases  where  the  second  ejectment  is  in  snbstanee  brought  to  try  the  sawie  title,  615. 
When  conduct  of  party  has  been  oppressive,  proceedings  wiU  bo  stayed  ontii  paymeot 

of  costs,  though  ho  was  not  liable  to  them,  615. 
The  rule  not  inflexible,  615,  616. 
At  what  time  rule  cJiould  be  moved  for,  616. 
Where  two  ejectments  are  depending  at  same  time,  616. 
When  several  ejectments  lor  tbe  same  premises  in  dtfierent  eourtSi  616. 
When  in  the  same  court,  616. 
Fresh  ejectment  brought  pending  writ  of  error,  617. 
At  instance  of  mortgagor. 
Stat.  7  Geo.  S,  c.  SO,  617. 
Mortgagor  most  become  tenant,  618. 

Let  in  to  defend  after  judgment,  618. 
Not  where  he  has  agreed  to  convey  equity  of  redemption,  619. 
Upon  payment  of  what  incumbrances,  619. 
Perpetual  Imjumctioms  m  Equity,  when  granted,  619|  6S0. 
EIjECTIGN  of  proper  writ  in  bringing  a  real  actioni  4. 
ELEGIT. 
Tenant  by. 

May  have  assise,  8,  64. 
Not  liable  for  waste,  115. 
Ejectment  b^,  511. 
Evidence  in,  596. 
On  jmkment  in  replevin,  649,  650,  651. 
ELOPEMENT,  plea  of,  in  dower,  SSI. 
ENCROACHMENT. 

Possession  of  land  gained  by  for  twenty  years,  when  a  bar  m  ejectment,  507. 
ENTIRE  TENANCY,  plea  of,  195.    (See  tiUe  AbaUmaU,) 
ENTRY. 

Of  entry  generally. 
Definition  of,  79. 
Im  what  hammer  made. 
Where  lands  lie  in  several  towns  m  one  county,  entry  into  one  parcel  m  the  nnale  of  te 

whole  sufficient,  79. 
So  when  the  disseisin  was  done  by  one  person  at  several  times,  79. 

But,  in  such  case,  the  disseisee  must  enter  Into  one  parcel  w  ike  nmne  ^  ofl,  79. 
Entry  to  recontinue  the  inheritance  must  ensue  the  action,  79. 
Therefore  where  there  are  several  disseisors  of  several  parcels  the  entry  moat  beaeve- 
ral,  79. 
So  if  disseisor  lease  to  several  for  their  lives,  79* 
AHUr  if  he  lease  for  years,  79. 
Distinction  between  right  of  entry  after  a  disseisin,  and  title  of  entry  by  foree  of  a 
condition,  79. 
For  on  disseisin  of  several  lands  by  tlie  same  person,  entry  into  one  parcel  in 
all  sufficient,  80. 
But  on  two  several  feoffments  on  condition  to  the  same  man  two  entries  are 
sary,  80. 
General  entry  by  heir,  not  in  tiie  name  of  the  whole,  sufficient,  80. 
Entiy  must  be  with  intent  to  vest  tbe  possession,  80. 
To  the  use  or  another. 
A  stranger  may  in  general  enter  in  the  name  of  him  having  rig|it  withont  commnnd  or  i 
80. 
But  in  entry  by  a  stranger  to  avoid  fine  there  must  be  a  command,  precedent,  or: 
vrithin  five  years  after,  80. 
Unless  the  entry  be  by  a  person  having  privity,  as  goardhm  in  socage,  reaudndcmMy 
after  tenancy  for  yearsi  80. 
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ENTRY,  (mfiMMd). 

liDrd  of  »  copyholder,  80. 
Quare  ia  case  of  tenancy  for  life,  81,  note  (a). 
Actual  entiy  not  necessary  before  real  action  to  avoid  a  fine,  81. 

How  TOLLED  BY  DESCENT. 

Ancient  doctrine,  81. 
Bescent  in  fee  or  la  tail  sofficient,  81. 
Seisin  in  law  in  him  who  dies  seised  saiBcient,  81. 
Descent  to  heir  lineal  or  collateral  the  same,  81. 

Entry  not  tolled  where  he  who  died  seised  was  only  seised  of  freehold,  81. 
Nor  u|  case  of  special  occupancy,  81. 
Mor  in  case  of  entry  for  condition  broken,  84. 
Nor  in  case  of  entry  for  alienation  in  mortmain,  84. 
Nor  in  case  of  entry  of  devisee,  84. 
Nor  in'.case  of  abatement  byyoonger  son,  84. 
AlUer  where  he  makes  leoflment,  and  feoffee  dies  seised,  84. 
Or  where  he  disseises  his  elder  brother,  85. 
Or  enters  where  land  is  leased  for  years,  85. 
Nor  on  entry  by  one  parcener,  85. 
Nor  is  the  entry  of  termor,  tenant  by  eUgUf  &c.  tolled,  85. 
If  he  enters  before  descent,  he  revests  the  freehold  of  the  disseisee,  85. 
If  after,  be  holds  in  the  name  of  the  heir  of  disseisor,  85. 
Nor  unless  disseisor  has  been  in  peaceable  possession  for  five  years  by  stat.  St  H.  8,  87. 
Stat,  penal,  and  does  not  extend  to  abators,  iotroden,  or  feofiees  of  disseisorB,  87. 
Lessee  for  life  disseised,  disseisor  dies  seised  within  five  years,  lessee  for  life  may  enter,; 
hot  if  he  dies  before  entry,  reversioner  cannot,  87. 
AUUr  if  lessee  for  life  had  died  first,  and  then  the  disseisor,  87. 
Nor  vrhere  a  man  dies  seised  of  reversion  or  remainder  after  estate  of  freehold,  81. 

AUier  after  term  of  years,  8S. 
Nor  where  disseisor  leases  for  his  own  life,  8t. 
Nor  on  descent  of  incorporeal  hereditaments,  82. 
Nor  unless  the  ancestor  and  heir  are  seised  of  the  same  estate,  8t. 
Nor  in  case  of  succession  or  escheat,  82. 

But  descent  is  tolled  when  lord  by  escheat  dies  seised,  82. 
Nor  unless  the  descent  is  immediate,  82. 
Therefore  descent  is  not  tolled  after  tenancy  by  the  curtesy,  82. 
Or  where  disseisor  dies,  his  wifo  privement  etuebtif  82. 
In  what  cases  the  descent  is  avoided. 
By  endowment  of  wife  of  disseisor  by  his  heir,  82. 
By  re-entry  of  disseisor  after  feoffment  on  condition,  83. 
By  subsequent  acquisition  of  estate  of  freehold  by  disseisor  after  descent,  85. 
By  infancy  at  the  time  of  descent,  83. 

Infant  need  not  enter  immediately  on  his  full  age,  83. 
By  coverture  at  time  of  descent,  83. 
But,  if  a  vroman  of  full  age  is  disseised  and  marries,  descent  doriog  the  coverture  tolls 

entry,  83. 
So  if  being  disseised  during  her  coverture  her  husband  dies,  and  she  neglects  to  enter 

but  marries  again,  84. 
Descent  during  coverture  bars  the  husband,  84. 
By  insanity,  imprisonment,  or  absence  from  the  realm,  84. 
By  continual  claim.    (See  title  QmimMl  Claim,) 
Right  of,  not  devisable,  87. 
To  AToio  Five  levied  with  Proclamations. 
Not  necessary  to  avoid  fine  at  common  law,  498. 

Nor  where  the  ejectment  is  brought  before  all  the  proclamations  made,  498. 
'  jBy  imiiimi  tenant  tn/ee,  498. 

Feofiineut  and  fine  by  termor^  498. 
Reversioner  has  five  years  to  enter  after  fine  levied,  or  after  end  of  term,  498. 
Whether  he  has  five  years  after  end  of  term  where  termor  is  ousted,  and  revemioner 
disseised  by  a  stranger,  498. 
By  tauadfar  Itfe,  499. 
Reversioner  may  enter  within  five  years  from  the  fine,  or  from  the  determination  of  the 

life-estate,  499. 
Acceptance  of  fine  by  tenant  for  life  does  not  displace  reversion,  499. 
By  tiiumt  in  <atf ,  499. 
By  tenant  in  tail  in  poiteision  is  a  discontinuance,  and  revenioner  cannot  enter,  499. 
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£NTRY  to  avoid  fine.  (cMforaetf .) 

By  tentDt  in  tail  ia  remainder  does  not  devoit  cttalOi  and  re? ciiioncr  need  not 
to  avoid  it,  499. 

Hat  no  operation  except  bj  estoppel,  and  no  entry  neceMary,  499. 
Revenioner  may  enter  for  forfeiture,  500. 
Bat  not  grantee  of  revenion  for  forfeiture  before  bit  time,  500* 

Entry  not  neccmnr  udem  tbere  baf  been  an  actnal  onftter  before  the  fine  lofiad,  500. 
Atf  rfscffiMMr  0r  rmotndcrMaa* 
No  entry  necessary,  500. 
Exeeption,  500. 
B^  wtmigagw  or  tmfigogtt. 

Will  not  bar,  and  no  entry  necessary,  500. 
Mode  of  entry,  500. 
Entry  b]r  stnmger,  and  sobieqnent  assent  of  party  witbtn  five  yean  snfficient,  501. 
B^  certain  persons  in  respect  of  privity,  501. 
Action  within  a  year  after  entry,  501. 
Fine  once  avoided,  always  avoided,  501. 
To  e^ecate  judgment  in  red  action,  341. 
Writs  of,  in  general.    (See  title  Disseisiii.) 
Origin  of,  88'. 

In  the  Msf,  given  by  statnte  of  Marlbridge,  88. 
Various  kinds  of,  88.    (See  the  proper  titles.) 

U  SmtlHmMiu    %.  Sm'  AUemtitm.    S.  SwrMnuim.    4.  ArilMmMf,  88. 
Degrees  in.    (See  title  Il<;grect.) 
In  general  all  writs  of  entry  most  be  brought  m  the  degrees  acooiding  Id  the 
stances,  90. 
Title  of  demandant,  90. 

Must  be  brought  against  tenant  of  die  fraeholdi  91. 
For  what  they  lie,  91. 

Not  necessanr  where  right  of  entry  in  plaintiff,  91  • 
Limitation  ol,  11. 
Count  in,  181. 
Pleas  m  bar  in,  SS8. 
Voucher  m,  269. 
Damages  in,  515. 
Judgment  in,  399. 
ERROR  IN  REAL  ACTIONS. 
Limitation  of,  15. 
By  whom. 
PerM>n  to  whom  the  land  would  descend,  346. 
Tenant  who  aliens  pending  the  action,  346. 
Reversioners  and  remaindermen,  346. 

Stat.  9  R.  t,  c.  3,  346. 
Vouchee  and  prayee  in  aid  in  what  cases,  347. 
In  fuurc  impeaU,  %Vr>  • 
Not  tenant  who  has  disclaimed,  347. 
Executor  in  respect  of  damages  after  release  by  heiri  348* 
Aaamst  whom. 
Party  or  privy  to  first  Judgment,  348. 
Srirc  /ocios  against  terre-tenant,  348. 
On  what  judgments,  348. 

Not  until  judgment  is  given  against  all  the  parties,  349. 
Bail  in  error  in  dower,  349. 
Reversal  and  restitution,  350. 
Entr^  notwithstanding  writ  of  error,  350. 
Certificate  of  assise,  350,  351. 
CosU  in,  3S4.    (See  title  Coi^t.) 
Error  in  other  actions.    (See  the  t'Ule  of  the  Aetwn.) 
ESCHEAT. 
Writ  of,  34. 
By  whom  and  in  what  cases,  34* 
Fopn  of  the  writ,  35. 
Procem,  35. 
Limitation  of,  11. 
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ESCHEAT,  (MHfimMi). 
Doet  not  toll  entry,  8S.    (8m  titio  Eninf.) 
Lord  by,  tn  in  the  post,  89. 
EanXBS.    (See  UUes  Comtf,  and  Sritm.) 
In  writ  of  right,  177. 
Infrrm^d^m,  54,  55,  180. 
In  writ  of  waste,  174. 
In  writ  of  right  of  advowson,  174. 
Ineemmriif  174. 
In  escheat,  174. 
AUoffed  Isaipore  Mflif*  175. 
ESSOIGNS. 
Various  kinds,  156. 

Must  be  warranted  on  oath  except  tiie  common  essoign,  156« 
The  common  essoign  de  maU  vemendt 
Wbo  mat  bb  essoiombd. 

In  general  both  demandant  and  tenant,  156. 

Not  where  the  party  has  an  attorney  on  the  record,  156. 

Name  of  the  essoigner  onght  not  to  be  entered,  156. 

Nor  most  it  appear  to  be  cast  by  attorney,  156* 

Where  attorney  has  been  remoted  essoign  lies,  157. 

Most  not  be  cast  in  person,  157. 

Plaintiff  cannot  be  essoigned  as  to  one  defendant,  and  appear  by  attorney  as  to  another, 
157* 

Hie  attorney  may  be  essoigned  by  the  common  essoign,  157. 

Voochee  and  prayee  in  aid,  157. 

Corporation  aggregate  cannot  be  essoigned,  157. 

IV  WHAT  ACTIOBS. 

Assise  of  sMocI  dtsssiMi,  tenant  cannot  be  emoicued  ^tusre  as  to  plaintiff,  157. 

Except  on  turn  vmuu  of  the  jnsticos  or  reattadunent,  158. 
Assbe  of  morUPwfutUrf  tenant  never,  unless  after  a  discontinnance^  demandant  not  after 

appearance,  iSfi, 
Bower,  common  emoign  lies,  bnt  not  essoign  ds  ssr«i<ts  r^ts,  158. 
Judicial  writs  no  essoign  lies,  158. 

Overs  impedUf  common  essoign,  bnt  not  essoign  ditehniU  rtgii,  158. 
At  what  Pbriod  of  thb  Procbbuivos. 
In  general  ma^  be  cast  at  every  day  of  appearance,  158. 

Fw  prayee  m  aid  on  smb.  ad  mur.  159. 

After  view,  158. 

For  vonehee  on  mm.  ad  war,  159. 
At  the  adjonmment  day  of  this  essoign,  tenant  may  be  essoigned,  159. 
Bnt  not  after  vouchee's  entry  into  warranty,  159. 
Does  not  lie  MMwdiefely  after  another  essoign,  159. 
Nor  after  grand  or  petit  cape,  159. 
Nor  where  the  writ  is  returned  tardi^  159. 
Nor  by  one  who  is  neither  party  nor  privy  to  the  writ,  159. 
Whbrb  rbstraibbd  bt  Statute. 
3  Ed.  1,  c«  4f.    IS  Ed.  1,  c.  S8,  160,  158. 
3  Ed.  1,  c.  43,  against  fonrchmg  by  essoign,  160. 

Demandants  not  within  this  stat.  160. 

Nor  baron  and  feme,  160. 

Nor  writs  of  partition,  160. 
It  Ed.  «,  Stat.  S,  s.  1,  160,  161. 
At  what  Timb  cast. 
Demandant  on  the  return  day,  161. 
Tenant  may  be  emoigned  on  puartQ  die  post^  16S. 

But  exception  may  be  entered  unless  essoigned  on  return  day,  16$. 
If  not  cast  on  ^umio  di§  powt  defiiolt  incurred,  16f  • 

How  ADJOORBBD. 

Unless  adjourned,  judgment  of  MSB  pros.  16S. 
As  soon  as  adjourned,  parties  out  of  court,  l6f  • 
Stat.  U  Geo.  S,  c.  48,  16f. 

How  CHALI.BBOBD,  16S. 

Challenge  tried  at  the  adjonmment  day,  163. 

Judgment  upon,  163. 
Denying  an  essoign  error,  bnt  not  granting  it  improperly,  163. 
The  obsolete  essoigns,  163,  164. 
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ESTOPPEL. 

Id  leases,  499. 

Plea  of  ID  trespaii,  689. 
ESTOVERS. 

Assise  fori  66» 
ESTREPEMENT.  writ  of. 

Ues  at  commoD  law  for  wute  done  by  temnt  after  Jodfiiient  in  real  aet,  1 M. 

Bj  Stat,  of  OloQcester  paidmU  Uii,  1S4. 

writ,  original  or  Jadicial,  1S4. 


Directed  to  sberiffand  party  jointly  or  se|Mirately,  114. 
Against  tenaot  and  hb  feoffee  pendem 


pmienii  Itte,  lt4. 
Bat  Dot  against  tenant  wliere  stranger  does  the  waste,  124. 
Against  two  tenants  or  one  of  tiiem,  lf4. 

Tenant,  notwithstanding  this  writ,  may  do  acts  not  amounting  to  watte,  lt4. 
Operates  as  a  prohibition — tenant  liable  in  damages,  1S5. 
SonUe  it  lies  thongh  damages  recoTorable  in  firrt  action,  If5. 
Does  not  tie  in  partition,  lf5. 

If  waste  done,  demandant  declares  in  eHrepemaa,  1S5. 
Defendant  may  plead  no  watte  done,  lt5. 
If  waste  fonnd,  judgment  Ibr  damages  and  costs,  Ittf. 
Where  writ  directed  to  sheriff,  he  may  resist  all  doing  wastOi  126. 
Doing  waste,  a  contempt,  126. 
EVICnON. 
Defence  in  action  for  use  and  occupation,  410. 
What  a  breach  of  covenant  for  quiet  enjoyment,  425,  454. 
Plea  of,  in  covenant,  457. 
Plea  in  bar  of,  in  replevin,  639. 
EVIDENCE.    {SeeikeiUkufmchiieiim.) 
In  actions  on  Uie  case  for  nuisance  generally,  979. 

In  actions  for  disturbance  of  common,  980.  t 

In  actions  for  slander  of  title,  999. 
In  assumpsit  on  sale  of  real  property,  999. 
In  assumpsit  for  nse  and  occupation,  412,  419. 
In  covenant,  462  to  465. 
In  ejectment,  580  to  597. 
EXCHANGE. 
Pleaded  in/ormedam,  225. 
Warranty  arising  on,  259. 
EXECUTION  IN  REAL  ACTIONS. 
Judgment  may  be  executed  bv  entry,  941. 

Unless  the  certainty  of  the  lands  does  not  appear  as  in  dower,  941. 
Within  what  time,  and  upon  whom  the  demandant  may  enter,  941. 
By  kaherifuin  teuhum. 
Within  a  year,  949. 

By  and  against  heir,  942,  (misprinted,  949> 
By  baron  and  feme,  tHd. 
How  executed,  iMd. 
Where  there  are  several  premises,  <W. 
Acres  according  to  the  computation  of  the  coimtryy  ttid. 
In  dower,  t6td. 

Sheriff  may  break  into  a  house,  iMd, 
StktfmeiaM,  when  necessary,  ibid. 
In jwrempediif  949,  (misprinted,  944). 
Plaintiff  or  defendant  may  have  writ  to  the  bishop,  iM. 
Bishop  may  admit  clerk  without  writ,  t6itf* 
To  whom  directed,  ilfid. 

Process  against  bishop  Ibr  reiusin|  to  admit,  tM,  944. 
To  whom  writ  directed  hi  case  of  donative,  944. 
Bishop's  return,  944. 

When  tiie  clerk  already  in  may  be  removed,  944,  945. 
Writ  not  returnable  when  awarded  by  justices  of  nisi  jnte,  945.' 
EXECUTION  in  ejectment  and  other  actions.    iSu  thi  tUU$  ^tkm  mHm.) 
EXECUTOR. 
When  he  may  have  quare  impedit,  101. 
Liable  for  waste  in  his  own  time,  ]12« 
To  what  fixtures  he  is  entitled,  115. 
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EX£CUTOR,  (ettdnmed). 

WlwD  bound  by  co? enaDt  not  to  utigBf  451. 

When  he  nmj  rae  and  be  sned  in  covenant,  4S1,  448. 

When  he  may  ine  and  be  tned  in  debt  for  rent,  467,  469. 

When  cfaaifeable  in  the  deM  and  dOimetf  or  dHinH^  470. 

When  he  takes  a  term  ai  tnchi  and  when  as  devisee,  545. 

Ejectment  by,  545. 
FEME  COVERT. 

Not  barred  by  descent  cast  during  coverture,  83.    (See  title  Eafry.) 

When  liable  for  waste,  ill. 

Shall  not  be  pat  to  save  her  defiinlt  in  a  real  action,  169. 

Receit  of,  t87. 

ThKt  for  benefit  of,  491. 
FENCES. 

Writ  of  curia  dondrnda,  144. 

Plea  in  bar,  of  defect  of,  in  replevin,  640.  .  . «.    -f     t 

The  owner  of  a  close  only  bound  to  fence  against  cattle  being  lawfully  in  his  neighboors  close, 
681. 

Plea  of  defect  of,  in  tretpan,  681. 
Replications  to,  695. 
FEOFmENT. 

By  certain  persons  will  create  discontinuance,  45,  46. 

By  tenant  mr  life,  efiect  of*  61. 
FERRY. 

Action  by  owner  of  for  setting  op  another,  370. 
FINE. 

By  certain  persons  will  create  discontinuance,  45,  46. 
Either  with  or  without  prochunations,  46. 

Effect  of,  when  levied  in  pnrsnance  of  prior  conveyance  of  estate  tail,  47. 

Bv  tenant  for  life,  effect  of,  61. 

who  may  enter  to  avoid,  80,  81 . 

Of  lands  in  ancient  demesne,  effect  of,  and  how  revened,  139,  140. 

Whether  it  must  be  pleaded  in  writ  of  right,  S15,  S16. 

Pleaded  in  ^^er,  tt2. 

How  avoided  by  woman  entitled  to  dower,  fgs,  note  (&). 

Pleaded  in/ormcdm,  2S5. 

Levied  with  prochnnations,  entiy  to  avoid,  497  to  501.    (See  title  BUry,) 
FIRE. 

liessees  not  answerable  for,  at  common  law,  121. 

By  Stat,  of  Ohmcester,  tenants  for  lives,  or  years,  made  liable,  Itl. 

But  by  6  Anne,  c.  31,  all  persons  are  exempted  from  actions  for  accidental  fire,  except  in  eases 
or  special  agreement,  121. 
Qmrnn  whether  tenants  in  dower  and  by  the  curtesy,  within  the  statute,  ISl. 

On  covenant  to  repair,  lessee  liable  if  house  accidentally  burnt,  121,  note  (g}f  427» 

And  so  on  covenant  to  pay  rent,  121,  note  (f). 

And  in  use  and  occupation,  121,  note  (g\  407. 

Lessor  not  bound  to  repair,  though  he  insists  on  rent,  121,  note  (g). 

When  a  court  of  equity  will  interfere,  121,  note  (f). 

Justification  in  trespass,  of  entry  to  pull  down  house  on  fire,  688. 

Covenant  to  insure  agamst,  437. 
FIXTURES. 

Removal  of,  waste,  114. 

Whether  fixtures  or  not,  partly  question  of  law,  partly  of  fact,  114. 
Removable  when  set  up  in  relation  to  trade,  114. 

But  not  when  set  up  for  agricultural  purposes,  114)  115. 
Removable  when  matter  of  ornament,  114. 

Questions  as  to  fixtures  arise  between  three  different  classes,  1 15. 
Heir  and  executor,  the  former  favoured,  115. 
Executor  of  tenant  for  life,  or  in  tail  and  remainderman,  executor  more  favoured  than  in  last 

case,  115. 
Landlord  and  tenant,  latter  fhvonred,  115. 

Thingi  removable  must  be  severed  during  the  possession  of  the  party,  115. 
And  he  cannot  afterwards  recover  them  in  trover,  115,  note  (d> 

Cannot  be  recovered  in  assumpsit  w$  goods  sold  and  delivered,  115,  note  (d). 

Though  they  may  be  described  in  trespass  as  goods,  chattels,  and  efiects,  115,  note  (d). 

Are  not  dUtrainable»  115,  note  (d). 

But  may  be  Uken  under  a  Ji  /a.  against  a  tenant,  115,  note  (d)» 
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FOREIGN  PLEA. 

When  pleaded  io  writ  of  right  cloee  in  •aeient  dMNiM*  Iww  Iim^  §4. 
FOREIGN  VOUCHER,  369.    (See  title  F«iff*r.) 
FORFEITURE. 
No  aetoal  entry  neceuary  before  ^^ctment  on,  534* 
Who  may  take  advantage  of,  534* 
Feoffor  or  grantor  only  at  common  law,  of  condition  in  (act,  6Si. 

Assignee  of  teventon  by  itat  dt  H.  8,  c.  Si,  594.    (See  title  iftftgnet  ^  Bemnin*) 
Not  neccswry  that  there  ihonld  be  a  raTenton,  534* 
Condition  must  be  taken  advantage  of  daring  continoanee  of  lease,  594. 
Condition  to  perform  covenants,  594* 
Right  of  re-entry  reserved  in  agreemetU  for  lease,  594. 
Proceedings  on  forfeiture  by  non-payment  of  rent,  at  common  lawj  S94,  595» 
Under  statute  4  G.  9,  c.  t8,  595. 
Remedies  given  to  the  landlord  by  the  statute,  597. 
Not  where  there  is  a  sufficient  distrem  on  the  premises,  598. 
Formal  demand  of  the  rent  dispensed  with  by  exprem  words,  598* 
Proviso,  that  the  rent  shall  be  <<  lawfully  demanded,**  does  not  take  the  cam  sit  if  (be 

statute,  598. 
SatkUf  where  the  statute  applies  it  is  compnlsory,  598. 
Proofof  no  sufficient  distress,  what,  598. 

Mode  of  proceeding  wUen  there  is  judgment  against  the  carnal  ^ieclor,  and  where  the  am 
comes  to  trial,  5S8. 
Remedies  |iven  to  the  lessee  b^  the  statute,  599. 
Application  to  court  of  eqmty,  599. 
Staying  proceedings  on  payment  of  rent  and  costs,  599. 
Whether  this  dense  of  stat.  extends  only  to  eases  where  no  infficieBt  dastraintibe 
found,  540. 
Remedy  civen  to  mortgagee,  540. 
Entitled  to  same  refines  lemee,  540. 
How  saved  or  dispensed  with,  540. 
How  waived,  540. 
Distinction  between  leases  void  and  voidable,  540.    (See  title  Lease.) 
Former  cannot  be  set  up  by  waiver,  latter  may,  540. 
What  acts  will  be  a  waiver,  541. 
Not  merely  lying  by  and  witnemtng  forfeiture,  541* 
Waiver  of  one  forfeiture  no  waiver  of  sabeeqvent  oae,  541. 
Notice  of  forfeiture  necenaiy,  541. 
Acceptance  of,  or  distress  for  rent,  54I9  54$. 
Action  for  rent  snbsei|nently  nccrulBg,  54S. 
Where  there  Is  general  covenant  to  repdr,  and  covenant  to  repair  withia  csHaii  tim, 

54«.    (See  title  Cooenan^.) 
Condition  not  to  assign  without  licence  dispensed  with  by  licence^  549.   (SeetiflsCf 
emenf.) 
Evidence  in  ejectment  on  foffeitnre,  586. 

OV  COFTHOLDS. 

By  committmg  waste,  548. 
Who  may  take  advanti^p  of. 
The  lord,  and  not  he  m  remainder,  549. 

UnlcM  remainder  limited  to  take  eiSect  on  ftffeitnrei  548. 
DsmtmMprs  #caiporf,  549. 
Grantee  of  freehold  of  the  copyhold,  549. 

Exceptions  to  the  rule,  that  only  the  dsmmiis  pre  ftwysri  can  take  adfnligeif  r  n*^ 
feiture,  549. 
Heir  on  foifeiture,  which  determmes  the  customary  estate,  549. 
Not  alienee  or  lessee  of  manor  for  forfeiture,  before  his  time,  544. 
How  dispensed  with,  544. 

Presentment  or  selsnre  unnecessary  before  cgectmcBtf  544« 
Statute  of  limitations,  544. 
FORMEDON. 
Of  the  writ  in  general,  59, 17. 

In  the  nature  of  a  writ  of  right,  59. 
For  what  it  Ues. 
Lands  or  tenements,  59. 
Profit  a  fnndrtf  59. 
Office,  59. 
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tORMEDON;  (emUimud). 
Bat  not  for  common,  53. 

Of  a  copyhold,  by  protestation  in  miore  of  a  ybmudMi,  5S. 
Demandant  most  count  of  a  gift  by  the  copyholder,  54. 
Against  the  tenant  of  the  freehold,  M. 
Esplees  most  be  alleged  in  the  count  and  not  in  the  writ,  54. 
In  JUE  Dmcbmobr. 
Founded  on  the  statnte  de  dmdiy  54. 
Bat  maintainable  in  some  cases  at  common  hiw,  54. 
Only  necessary  where  the  estate  tail  has  been  discontinued,  54. 
lies  fiir  the  yoan^t  son,  wlio  inherits  by  custom,  55. 
Cmrceners  most  join  in,  55. 
IVo  writs  appropriated  to  coparceners. 
Fsrmsdon  m  descender  of  lands  in  eoparcenery,  55. 
Formtdtn  qui  Uuimml  temiif  55. 
Aetna!  seisin  necessary,  55. 

Where  lands  are  given  to  two  and  the  heirs  of  one,  55« 
If  tenant  in  tail  is  disseised,  assise  or  ejectment  the  proper  remedy,  55« 
How  title  mnst  be  stated,  55. 
Must  be  stated  in  the  writ,  as  well  as  the  count,  55. 
Omission  of  toMnagt  pleadable  in  abatement.  55. 

Demandant  mnst  make  himself  heir  both  to  aonee  and  to  the  person  last  seised;  56. 
He  must  therefore  mention  all  his  ancestors  seised  under  the  entail,  56. 
But  if  any  died  before  actual  seisin,  they  need  not  be  named  heirs,  56, 
Safest  mode  is  to  name  every  one  sm  and  Mrf  56. 

Whether  elder  brother  who  died  never  having  been  seised,  may  be  omitted  in  fonmim 
by  younger  brother,  56. 
lo  statii^  a  descent  to  feme  covert,  it  must  be  stated  to  be  to  her  alone,  57. 
But  in/snnedM  in  reverter,  it  may  be  said  to  return  to  her,  or  to  her  and  her  husband, 
5T, 
In  THS  Rbjcairdu. 
Did  not  lie  at  common  law,  5T ;  bot  see  nete  (eX  58,  note  (a). 
By  Stat,  de  donis,  though  not  espressly  given,'  57. 
In  what  cases  it  lies,  57. 
On  grant  of  reversion  in  tail,  58. 

But  on  grant  of  reversion  in  fee,  /srMedsn  in  reverter  liea,  58. 
Where  remainder  is  once  executed,  fmmedon  in  remainder  no  longer  lies,  58. 
How  title  most  be  stated. 
The  oricuial  estate  tail,  or  other  estate,  mnst  be  shewn  to  be  ezphred,  58. 
Not  sufficient  to  state,  that  the  Ume  died  without  issue,  58. 
But  demandant  need  not  name  of  the  Issue  of  donee  or  of  precedent  renuunderman,  58, 
59. 
If  remainder  is  executed,  and  issue  in  tail  brings  /ermsden  in  descender,  he  need  not  mention 
the  prior  estates. 

In  THE  R^BRTBR. 

Lay  at  coounon  law,  59. 

flinoe  the  statute  dt  dsms,  59. 

Only  necessary  where  the  estate  tall  has  been  discontinned,  59. 

Demandant  cannot  in  one  writ  sue  for  lands  coming  by  difl^rent  titles,  59. 

How  title  most  be  stated. 

Demandant  mnst  trace  his  descent  from- donor,  60. 

AU  the  ancestors  to  whom  reversion  descended,  must  be  named,  60. 

In  ftrwudim  by  younger  son,  where  his  elder  brother  died  before  entry,  the  latter  should 
it  Is  said,  be  named,  60. 
AUier  if  he  died  Uving  hb  fother,  60. 

Demandant  need  not  trace  the  descent  from  the  donee,  60, 
Prooemln,  60.  s 

EMolgntn,  60. 
ConnL  175,  180. 
Pieasinbarin,  SS5. 
Aid,  60. 

View  in,  60,  t5l. 
Vnacberln,  60, 
Bneoilln,  60. 

N6  dsm^es  or  costi,  60, 507,  Stl. 
Jndgmant  in,  3SS. 

S  C 
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FORMEDON,  (c^htisnud.) 

limitation  of,  15, 60.    (See  title  UmiUiwnM.) 
FOURCHING  BY  £SSOIGN»  irtmt,  IdO.    (See  title  Emigu.) 
FRAUDS,  Statute  of. 

Fourth  tectioa  as  to  agreeanents  for  lale  of  land,  395  to  S98.    (See  title  Ammtfmi  9m  &b  ^ 
RtdL  Property.) 

Fifth  sectioD  as  to  ezecatioii  of  wills,  590.    (See  title  meelwwU,) 

Sixth  section  as  to  revoeatlon  of  wills,  59S. 
FREE  BENCH.    Ejectment  by  widow  for,  SIS. 
GARDEN. 

Hay  be  demanded  in  a  prweiptf  tT» 

Waste  in,  119. 
GAVELKIND. 

Heirs  in,  writ  of  right  de  usHmmMI  pmte  liea  between,  tS. 

Writ  of  right  of  dower  of  lands  in,  $9. 

Qnod  H  dtf«reeat  of  lands  io,  ISf . 
GRAND  ASSISE.    (See  title  Jwff  Fnem  in  Rwl  AtHtm.) 

No  trial  by,  in  writ  of  ri^t  4i  rmtiamkUi  peH%  M. 

How  diosen,  $97.    (See  title  Jary  Proeesi.) 
GRAND  CAPE. 

The  process  on  defaalt  before  appearanee,  16S» 

Most  be  served  fifteen  days  before  the  retm  day,  ICS. 

Where  the  writ  is  ceneral  there  auist  be  n  deaand  nMide,  1^. 

Dnty  of  the  sheriC  1^* 
Teking  tite  tenements  into  the  king's  hands,  mere  fam,  IM. 
Snmmons  made  as  on  fiiat  snmnons,  166« 

Senrice  dispnted,  how  tried,  166. 

Sheriff's  retorn,  166. 

Tenant  cannot  be  esaoigned,  166. 

Tenant  may  appear  and  wage  his  law  of  non-snnunons,  166.    (See  title  Saeer  D^tatt.) 
Bot  it  it  osnal  to  release  tne  default,  167. 

If  return  contrary  to  51  Elisi  c.  S,  snperaedable,  167* 

Judgment  npon,  167. 
Where  there  are  several  tenants,  167. 
Where  there  are  several  demandants,  167. 

Grand  cape  ad  mJcnIiimi,  167. 

DUtriMgM  in  lieu  of,  155. 
GUARDIAN  in  Socage. 

May  have  writ  of  right  of  ward,  St. 

May  enter  io  name  of  his  ward,  SO. 

Sliectment  b^,  514. 
Evidence  in,  597. 
HABERE  FACiAS  POSSESSIONEM,  607.    (See  title  ^ictaMnC) 
HABERE  FACIAS  SEISINAM,  341.    (See  tiUe  fxenifion  ta  Rsd  ilcitsm.) 
HEARSAY. 

When  evidence  to  prove  customary  right  of  common.  981. 

Whether  evidence  to  prove  a  private  prescriptive  right,  38t. 

When  evidence  in  questions  (^  pedigrae,  589. 
HEIR. 

When  he  may  have  quare  impedit,  101. 

Cannot  bring  waste  for  waste  done  in  hit  anoealor^  ttme,  109. 

To  what  fixtures  he  is  entitled,  115. 

When  liable  on  warranty  of  ancestor,  S60. 

Action  for  slander  of  title  by,  391. 

When  he  may  sue,  or  be  sued  in  covenant,  441,  448. 

When  he  may  be  sned  in  debt  for  rent,  469. 

Of  copyholder,  may  have  ejectment  before  admittance,  5 It. 

Of  lord  of  a  manor,  ^ectment  by)  for  forfeiture,  543. 

Before  entry  may  be  admitted  to  defend  in  ejectment,  576. 

Evidence  in  ejectment  by,  587. 
HERBAGE,  486,  664. 
HIGHWAY,  3.59.    (See  titie  fVay.) 

In  whom  the  ownership  of  waste  lands  adjoining  resides,  666, 
ILLEGITIMACY,  proof  of,  589. 
IMPROVEMENTS. 

Recovered,  together  with  the  land,  in  real  actions,  3t9. 
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IMPROVEMENTS,  (4:oiiHiiiiaO* 

Wben  widow  cbuming  dower,  entitled  to,  329. 
IN  CA^U  PROVISO,  writ  of  entry  of. 
Given  bj  itnt.  of  Gloacetter  daring  lifetime  of  tenant  in  dower,  on  alienation  by  her,  94. 
Obsolete  since  statote  11  H.  7,  95,  S58. 
IN'CONSlMiLf  CASU,  writ  of  entry  of. 
Given  by  stat  of  Westm.  2,  on  alienation  by  tenant  by  tbe  curtesy,  or  for  lifei  95. 
By  whom  it  lies. 
Revwsioner  in  fee,  in  tail,  or  for  life,  parson,  or  remainderman,  95. 
iMne  in  tail,  on  lease  by  tenant  in  tail  for  life  of  lessee,  95. 

AlUer  on  lease  for  his  own  life,  95. 
If  bronght  on  lease  of  demandant  himself,  no  title  need  be  made,  96. 

AUttTf  if  brought  on  lease  of  ancestor,  96. 
Process  in,  96. 
ISDICAViT,  writ  of,  19. 
INDUCTION.    (See  UUe  Qiiare /m/wdtt.) 
Necessary  to  make  plenarty  against  tbe  king,  840. 
How  tried,  in  qutve  tmpedit,  306. 
What  interest  and  rights  parson  has  before,  99$f  note  (6). 
How  profed  in  ejectment  595. 
INFANT. 
Not  boond  by  descent,  cast  dnriog  hb  infimcy,  83.    (See  title  Entry. ) 
Shall  Dot  be  pnt  to  save  his  defiiuU  in  real  actions,  168. 
Bfay  plead  his  infancy  in  certain  real  actions,  911.    (See  title  P^rol  Demufrer.) 
Innuicy,  plea  of,  in  covenant,  458. 
Infiuicy,  plea  of,  in  debt  for  rent,  473^ 
l^iectmentby,  515. 
When  lessor  not  liable  to  costs,  607. 
INFERIOR  COURT. 
Ejectment  in,  543. 

Removal  from,  547. 
Plea  of  Justification  in  trespass  under  process  of,  683*    (See  title  Trespaa.) 
Replication  to,  695. 
CosU  in,  699. 
Writ  of  false  jodgment,  on  judgment  in,  65t. 
INJUNCTION  in  equity  to  restrain  ejectments,  619. 
INQUIRY,  writ  of.      ^  ^  -^ 

Of  damages  in  real  actions,  in  which  damages  have  been  given  by  statute,  308. 
Of  damages  in  dower,  312. 
Of  the  wute  done  in  waste,  337. 

Of  damages  only  after  judgment  by  nil  dklif  &c  337. 
Whether  neceasaiy  after  judgment  by  defiuiit  in  debt  for  use  and  occupation,  477. 
In  replevin. 
On  judgment  by  default  for  ptaintifi;  645. 
On  judgment  for  defendant  for  damages  under  statutes  of  Hen.  8, 646,  647. 

Under  stat.  17  Car.  t,  c.  17,  for  arrears  of  rent,  646, 647, 648. 
Not  superseded  by  writ  of  second  deliverance,  654. 
INSOLVENT. 
By  stat  5  Geo.  4,  c.  61,  not  liable  on  covenants  in  his  lease  after  acceptance  by  his'assignee, 
447   450. 
raSTirUTION,  how  provek  in  ^ectment,  595. 
INTEREST. 

When  and  how  Beeovered  on  rescindiiiK  contract  for  Purchase  of  real  property,  400, 401, 403. 
INTRUSION.  ^^  I-    I-  j»       » 

Writ  of  Ewtrt  Sub. 
In  what  cases  it  lies,  9t. 
For  hUn  in  levenlon  or  remainder,  or  his  grantee  where  tenant  for  life,  &c.  dies,  and 
a  stranger  Intmdes,  9S. 
But  where  tenant  for  life  aliens,  and  a  stranger  intrudes,  a  /ormsdon  Uei  for  faim  in  re- 
nudnder,  9S,  58. 
Where  lands  are  given  to  two,  and  the  heirs  of  one  of  them,  99. 
Heir  under  executory  devise,  9f« 
Seldoin  aeeettaiy  to  be  resorted  to,  93. 
PiMenin,  9t. 
Uaitationo^  11. 
PlMS  In  bur  tai,  337. 

3c  2 
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INTRUSION,  (amtimud). 

View  in,  S47. 

Aid  in,  S78. 
JOINT£NANTS. 
Howtheymnitiaeand  betuedinmlactioiis.    (Ste  ^<m  PmUu  U  Red  jUHam  a^^ 

Hie  waste  of  one  the  wute  of  the  othen.  111. 
When  one  may  tne  another  for  waite^  108. 
Partition  between,  151. 
Plea  of  jointenan^  in  real  actSont,  198. 
When  they  may  vouch  or  be  Tonched,  S61,  96% 
When  the^  majr  have  aid  of  one  another,  (76. 
May  join  in  action  for  slander  of  their  title,  391. 
Effeet  of  fine  levied  by  one  of  several,  500. 
How  tb^  must  give  notice  to  quit,  5S9* 
Demise  by,  how  laid  in  ^ectment,  550. 
How  they  must  avow  in  replevin,  6S4. 
Must  join  in  trespass,  660. 

Jointenancy  of  plaintiff  with  third  perKni  must  be  pleaded  in  abatemeut  in  IruiPM.  674. 
JOINTURE,  plea  of,  in  dower,  f  «l. 
JUDGMENT  10  Rbal  Actioms. 
Interlocutory  or  final,  Sft6* 
When  writ  of  inoutry  necessary,  326. 
For  the  land,  ana  for  damages  distinct.  5S6. 
By  default,  when  the  points  of  tiie  writ  inquired  mto,  3f7. 
Where  one  tenant  suffers  judgment  by  dcfimlt,  and  another  pleads,  3t7. 
When  given  with  a  ui$et  txeaUi»,  328. 
When  sisned  immediately  on  certain  pleas  pleaded,  3f8. 
Effect  o^  not  to  vest  freehold  before  execution.  328. 

But  binds  survifing  jointenants  before  ezecntton,  329. 
Ensues  the  nature  of  the  thing  demanded,  329. 

By  jointenant  or  parcener  not  to  hold  in  severalty,  329. 
Improvements  on  hind  recovered  to  whom  they  bdong*  329. 
In  writ  of  right,  329. 

When  final,  330. 
In  cesMvi/,  330. 
In  f  MO  jure,  330., 
In  M  vijMsU  vexe$,  330. 
In  mesne,  330. 
In  ^modpemUMf  331. 
In  dower,  331. 

Writ  of  inquiry  for  damages,  331. 
Or  the  jury  may  find  them  at  the  trial,  331. 

On  voucher,  331. 

Does  not  entitle  the  widow  to  enter  before  execntion,  332. 

Where  there  is  a  prioi^  term,  332. 
In/onR€dim,  332. 
In  assise  of  novel  dtisKita,  332. 
In  writs  of  entry,  333. 
In  oaorf  tmpedt^. 

For  the  pUintiff,  383. 
On  default,  333. 
On  demurrer,  334. 
On  confession,  334. 
On  verdict,  334. 

Pomts  to  be  inquired  into,  334.    (See  titie  Jiiiy  Pr^em  and  TrkL^ 
For  tiie  defendants.  ' 

On  plea  in  abatement,  335. 

On  demurrer,  335. 

On  discontinuance  or  nonsuit,  335.     . 

On  verdict,  335. 
For  the  king,  336. 
In  waste. 
In  the  iemi  for  kind  and  damages,  and  Uie  tomii  for  daoiacai  onlv.  336.  S». 
On  de&olt  at  Uie  return  of  the  diUrmgnif  337.        — ^-^^-^/i  <^f  ^* 
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JUDGMENT  io  Rial  AcTioMf ,  (coMuutf). 

Writ  6f  inquiry  of  wute  done,  and  proceediogi  imder  it,  537. 
PItintiif  caonot  release  damages  end  talie  judgment  witlioat  inquiry,  S97. 
Jurors  on  may  be  eliaUenged|'397. 
By  nil  dkii  eonfeiaiony  &c. 

Writ  of  inquiry  is  not  to  inquire  of  waite  done^  3S7. 
On  verdict,  5S8. 
Petty  damagei,  what  are,  SS8.  I 

Entitle  defendant  to  judgment,  398. 
In  partition.  i 

Two  judgments,  interlocutory  and  final,  398* 
Writ  to  the  sheriff  to  make  partition,  398. 
Stat.  8  and  9  W.  9,  c.  91,  and  proceedings  under  samoy  998. 
When  final,  999. 
In  umrrmUiA  ckmim^  999,  940. 
In  CMTiA  eUmiMnAkf  940. 
In  deceit. 
For  non-summons,  940. 

For  imnleading  hmds  in  ancient  demesne  in  the  king*s  court,  940. 
When  a  bar  in  other  real  actions,  5,  S05,  f  19.    (See  title  PUu  in  Bv.) 
In  king's  courts  for  lands  in  ancient  demesne,  effect  of,  199. 
JVRISVTRUM. 
Parson'k  writ  of  right,  74.  ! 

IJct  at  common  Uw  for  parson  or  prebendary,  74. 
By  Stat  14  Ed.  9,  for  vicar  or  frarden  of  a  chapel,  74. 

where  lastds  are  aliened  by  predecessor,  or  recovery  is  had  against  him  by  default,  rsildt- 
tsM,  or  verdict  on  neglect  to  prav  in  aid,  75. 
But  not  on  recovery  alter  action  tried  and  aid  prayer,  and  joinder  in  aid  of  patron  and 

ordinary,  and  render  by  them,  75.  .  w.        •  I 

Nor  at  it  seems,  if  parson  joins  the  mtseon  the  mere  right  in  writ  of  right,  and  loses  by 
«  verdict,  75. 

Lies  on  diwelsin  to  predecessor  or  abatement,  75. 
But  on  disseisin  to  himself  possessory  remedy  is  proper,  75. 
Two  prebendaries  when  one  parson  must  join,  75. 

But  when  the  church  is  in  moieties  the  panons  must  sever,  75. 
Plaintiff  must  be  named  parson,  vicar,  &c.  according  to  the  fiu:t,  75. 
One  writ  agauHt  several  tenants,  75. 
Praeem  in,  75,  146. 

Summons,  resummons,  and  on  defaolt  jury  taken,  75« 
Pleas  m  bar,  in,  t90. 
JURY  PROCESS  AND  TRIAL,  in  Real  Actiovs. 
In  Writ  of  Right. 
Trial  by  grand  assise  when  mtse  joined  on  mere  right,  t97. 


Byjn^v  when  issue  joiued  on  collateral  points,  f97. 


ittle  abolished,  f97. 
Grand  assise,  process  to  summon. 
Writ  of  summons,  897.    Precept  in  nature  of,  t4. 
Clause  of  mstpriat  in,  f97. 

Where  omitted,  and  the  knights  come  up  to  Westnrinster,  S98. 
Sheriff 's  return,  t9B. 

He  may  choose  the  four  knights  from  the  grand  jury,  t98. 
If  there  be  not  four  knights  in  the  county  others  may  be  returned,  298.- 
Alias  summons,  t98. 
Hirifttfns  C0r/Mm  fiMliMr  miUAiai,  t98. 
How  many  recogniton  the  knights  are  to  choose,  S98. 
Fsafre/ecies,  t99. 
flidWiBi  eutwtm  rtfcwHtf^fwiit.  299. 

Court  will  not  allow  the  wm  to  be  tried  by  common  jary,  S99. 
Nor  demandant  to  quash  irregular  writ  of  summons,  299. 
Where  nriss  is  joined,  and  also  issue  taken  on  collateral  matter,  double  process  is  sued  out, 
t99. 
But  by  consent  a  rule  may  be  made,  for  giving  special  natter  in  evidenco  under  the  mtsr, 
t99« 
.Swwing  the  kni^ts,  S99. 
Whether  they  may  be  challenged,  f99« 
Challenge  of  the  recognitors.  900. 
AppearaBce  and  ewetftaig  of  the  sixteen  recofnitoii,  900. 
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JURY  PROCESS  AND  TRIAL  in  Real  Actiors,  (cotUimud). 
TeiMOt  begiDB  his  case,  SOO. 

Unless  the  deminmrk  hat  been  tendered,  300. 
SembU  no  special  verdict  can  be  giTCD,  SOO. 
New  trial  may  be  irraoted,  SOO. 
In  lyowER  unde-nibUhahet, 
Usual  jnry  process,  SOO. 
Unless  in  plea  of  bnsband  alive,  SOO,  SOI. 
OrneunqttieaaccoupUf  SOO,  SOI. 
Stat  «4  G.  2,  c.  48,  8.  4,  SOO. 
In  Assisr  of  Notbl  Dissbisin. 
Sheriff  must  annex  panel  with  names  of  recognitors  to  the  writ,  SOI. 
Habeas  corpora  reeognUontm^  SOI. 
In  King's  Bench,  dutringtUf  SOI. 
Sheriff  most  summon  recognitors  to  a  view,  SOl. 
Proceedings  at  the  trial,  SOl. 
Where  the  defendant  makes  default,  SO],  SOS. 
Where  he  appears  he  may  have  time  to  plead,  SOS;. 
Adjournment  on  acceont  of  difficulty  or  foreign  plea,  SOi, 
Plaintiff's  title,  how  inquired  into,  S09. 
Where  the  assue  ia  taken  in  the  point  of  asMse,  SOS. 
Where  the  assise  is  taken  out  of  the  point  of  attiaey  SOS. 
Where  the  assise  is  taken  for  damages,  SOS. 
Where  the  assise  is  taken  at  large,  S04. 
In  Assisx  of  Mortd'abcestor. 
Jury,  how  summoned^  S04. 
Points  to  be  inquired  into  at  the  trial : 
1.  Seisin  ofancestor  on  day  of  his  death,  S04. 
f  •  Dying  seued  within  fifty  years,  SOS. 
S.  Whether  plaintiff  is  next  heir,  S05. 
In  what  cases  they  must  be  inquired  into,  SOS. 
Not  in  aiel,  bemdelf  or  cosinage,  305. 
In  Qwut  Impedit. 
Points  to  be  inquired  into  at  the  trial,  S05. 
1.  Whether  tbe  church  be  full,  SOS. 
9.  Of  whose  presentation,  S05. 
S.  If  six  months  have  elapsed,  SOS. 
4.  The  value  of  tbe  church,  S05. 
What  iBsoes  are  tried  by  jury,  and  tdiat  by  the  bishop's  certificate,  SOS,  S06L 
Either  plaintiff  or  defendant  may  carry  down  the  canse  for  triaL  S06. 
LANDLORD. 
To  what  fixtures  he  is  entitled,  115. 

Not  bound  by  dedication  of  way  b^  bis  tenant  to  the  public,  361,  372* 
Title  cannot  be  controverted  by  his  tenant,  404,  405,  489. 

Though  it  may  be  shewn  to  have  expired,  406^  584. 
Ejectment  by,  615  to  54£. 
Proceedings  in  under  stat.  1  G.  4,  c.  87,  568,  597,  604,  607. 
How  made  defendant,  574. 

Notice  to  by  tenant  under  stat.  11  O.  2,  c.  19>  of  ejectment  bronght,  Sf5. 
LEAS£. 
Lease  **  not  for  one  year  only,  but  from  year  to  year,'*  is  lease  for  two  year*  certain,  515. 
So  a  lease  *'  for  a  year  and  afterwards  from  year  to  year,^  515. 
But  **  for  twelve  months  certain,  and  six  months  notice  afterwards,'*  ii  only  for  one  yew 

tahiy  515)  516. 

Lease  for  three,  six,  or  nine  years  determinable  at  two  first  periods  by  leasee  oi^y»  516. 
What  instraments  are  leases,  and  what  agreements  for  leases,  516. 
Cases  where  the  instrument  has  been  held  to  be  a  lease,  516  to  518. 
Cases  where  the  instrument  has  been  held  an  agreement  only^  518  to  5fS. 
Principles  to  be  gathered  from  the  cases,  522. 
Expressions  and  circumstances  importing  a  lease,  529. 
Expressions  and  circumstances  importing  an  ogreemeKi  only,  SfS, 
What  circumstances  will  constitute  a  tenancy  at  will,  or  a  lawful  possession,  so  aa  to  render  it 
necessaiy  to  determine  the  will,  or  demand  the  pottenion  before  briqgiBg  ijrctMMif,  StS, 

From  year  to  year,  where  created  by  payment  and  receipt  of  rent*  525. 
Where  tenancy  from  year  to  year  is  regulated  by  tenna  of  foimer  lease,  5S5i  596^ 
Or  by  tbe  terms  of  a  void  leas6|  5$6. 


INDEX.  ""^^ 

LEASR,  CtmUimttd). 

LnJe  fo^yc^^wbere  proviso  U  "  to  be  wkt,"  formerly  held  that  lease  was  alMolotelyde- 
tennioed  withont  entry,  540,  541. 
Now  held  to  be  voidable  only  at  election  of  leaser,  541. 
Lease  for  years  where  proviso  is  •«  that  it  shaU  be  lawfol  for  lessor  to  re-enter,*  voidable 

only  541* 

Lease  fur  life  voidable  only,  thoogh  proviso  is ''  that  it  shall  be  void,"  540. 

Forfeiture  of,  how  dbpensed  vrith  or  waived,  540.    (See  titie  Fmfesiun.) 

For  year  to  year  created  by  pa;pient  and  receipt  of  rent,  5S5. 
Upon  terms  of  former  lease,  m  what  cases,  5S5»  596* 

Licence  to  occupy  amounts  to,  687.  .        ^  ^ «  x 

LEVANCY  AND  COUCH ANCY.  what,  S€7.    (See  tklca  CemflMnMid  Trufoti.) 
LEVIED  BY  DISTRESS,  plea  oi;  in  covenant,  45S. 
UBERUM  TENEMENTUM^  475.    (See  title  Tntpim,^ 

Replication  and  new  assignment  on,  690. 
UC^CE. 
If  ay  be  given  in  evidence  nnder  not  gnilty  in  case,  379. 
Need  not  be  in  writing  nnder  the  sUt.  of  firands,  395* 
How  it  manr  be  creat^  685. 
By  whom  ft  nmy  be  given,  686. 
Td  what  It  eatends,  and  what  is  incident  to  it,  686. 

For  pleasure,  personal  merely,  686. 
Aiiiir  where  it  is  for  profit,  686. 
To  enter  and  occupy  Ibr  time  certain,  anonata  to  a  lease,  687. 
When  assignable,  687. 

Abose  of,  when  it  makes  (he  party  a  traspamer  a6  imUsy  668,v  687. 
When  conntermandable,  687. 
When  implied  by  law* 

To  view  waste,  to  distrain,  or  to  repair,  687. 

To  remove  nuisance  or  obstractiofi,  688» 

To  view  trees  reserved  ia  kase,  688. 

To  take  wreck,  688. 

To  retake  goods  off  land  of  trespasser,  68& 

To  take  gM>ds  of  testator,  1^  executors,  688. 

To  demand  debt.  688. 

To  make  bulwark  or  pull  down  house  on  fire,  688. 

To  enter,  in  order  to  kill  a  fox,  688. 
Plea  of,  in  trespass,  685. 

Replication  to,  696. 
By  lord  to  stranger,  to  put  cattle  on  commoa,  S78. 
UOHTS. 
Action  on  the  case  for  stopping  ap  ancient  ligiits,  35^ 
Or  lights  of  which  the  party  has  had  possession  for  twenty  year^  554,  971. 
Or  lights  in  a  house  built  by  defendant,  or  one  under  whom  be  cfamas,  355. 
Custom  to  build  on  new  foundation  to  obstruction  of  ancieat  lighta  void,  955* 

JUUr  custom  of  London  to  build  on  old  foundations,  355. 
No  action  lice  for  preventing  excess  in  use  of  plaintiff's  rightv  355,  ^  i.     u 

But  if  ancient  window  is  enhuged,  the  space  occupied  by  the  aaoeat  light  must  not  be  oh>- 

straeted,  355. 
Opeanw  a  window  which  distarbs  plaintiff's  privacy  not  actionable,  355. 
Total  obstractioa  of  light  aot  aeceesary  to  maintain  an  action,  356. 
How  the  privilege  is  lost,  356. 
LIMITATION  OF  REAL  ACTIONS. 
•Stat.  St  H.  8,  c.  2. 
Writs  of  right  on  seisin  of  ancestor  within  sixty  years,  10. 
On  own  seisin  vrithin  thirty,  t6. 
What  writs  are  within  the  statate,  1 1. 
What  writs  are' aot,  ib. 
Possessory  writs  on  seisin  of  ancestor  within  fifty  years,  tu[ 
On  own  seisin  within  thirty,  ib. 
Writ  of  intrasioB,  t^. 
Sole  corporation  within  the  statute,  12. 
Seism  mast  be  actual,  ifr. 
If  diipated  mast  be  travelled,  ib. 
Savings  of  the  Stat.  t6. 
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UMITATION  OF  REAL  ACTIONS,  (cM/nuMri). 
Stat.  1  Mab.  c  5«  exptainiiif  sUt.  39  u.  8»  IS. 
Stat,  si  Jac.  l»  c.  16. 
All  formedotu  must  be  brongbt  within  twenty  ynn,  IS. 
Coostniction  of  the  saving  cbinsey  tfr. 

'  Each  succeeding  heir  has  no  new  light  on  the  death  of  hit  pwdcecMor,  14, 
Construction  of  the  word  death  in  the  saving  clause,  tfr. 

Tbougli  barred  by  this  stat.  the  party  may  pnmie  another  renedy  saheemiently  acaiDiStik 
Stat.  10  and  il  W.  S,  c.  14. 

Writs  of  error  within  twenty  yean,  15. 
Reversioner  bound  by  the  stat.  t6. 
Saving  clause,  ib. 
Whether  stat.  eitends  to  writ  of  deceit,  ib. 
Stat.  9  0. 3,  c.  16. 
Suits  by  the  crown  within  sixty  years,  15. 
LIMITATION  of  AcnoH  of  Ejictmxmt. 
Sutttte  SI  Jac.  1,  c.  16,  19. 

Advene  possession  necessary,  50S. 
Possessbn  not  adverse  in  the  following  cases. 
Where  the  possession  of  the  party  in  possession,  b  the  postession  of  the  dauDaat. 
As  where  younger  son  enten  by  abatement,  50S. 
As  the  entry  and  possession  of  one  of  seTeiml  coparceners,  jouitenants,  or  teauto  is        J 
common,  50S.  ^ 

To  make  such  possession  adverse,  then  must  be  an  actual  ouster,  50s. 
What  acts  constitute  an  actual  ouster,  60S. 
Confession  of  ouster  in  consent  rule,  proof  of,  50S. 
Where  the  estate  of  him  in  possession,  and  of  the  chteant,  form  parts  of  the  sme  otMi^ 

504. 
Where  the  relation  of  trustee,  and  uaim  que  tnui,  or  mortgagor  and  mortgagee  mbsnti  k* 

tween  the  parties,  504,  505. 
Whether  the  statute  runs  winst  reversioner  dniing  the  term  where  his  tenant  for  ycsnktf 

been  ousted,  and  himself  disseised  by  a  stranger,  505,  506. 
Whether  statute  gives  a  possessory  right  to  tenant  who  has  gained  famd  by  encraadacst, 
as  against  landlord,  507. 
Saving  ckiuse,  construction  of,  508. 
Meaning  of  the  word  death,  508. 

Disability  of  one  parcener  not  the  disability  of  the  other,  508. 
Death  of  person  within  the  exceptions  when  presumed,  508. 
No  actual  entry  necessary,  but  prudent  to  enter  if  twenty  yem  are  near  expiring,  508^ 

In  such  case  action  must  be  brott|;ht  within  a  year,  508* 
Whether  the  statute  confen  a  title  m  ejectment,  489. 
LIMITATION. 
Of  action  of  assumpsit  for  nse  and  occupation,  41S. 
Of  action  of  debt  tor  rent,  475. 
Ofaction  of  replevin,  653,  640. 
Of  action  of  trespass,  o.  c./»  689. 
LONDON. 

Writ  of  right  for  Unds  in,  SI. 

Custom  of  to  build  on  ancient  foundation  to  any  height,  S55« 
LORD  OF  A  MANOR. 
Ejectment  br,  54S,  S43.    (See  title  C«p3f*oM.) 
Cannot  justify  entry  on  his  copyholder's  land  to  bore  for  minee,  688. 
Action  for  dutorbance  by  in  collecting  toU,  370. 
LUNATIC,  ejectment  by,  515. 
MARKET. 

Action  on  the  case  for  disturbance  of  by  erecting  another,  370. 
User  of  the  other  market  for  twenty-three  yean  a  bar,  370. 
Action  for  obsiructing  passage  to  a  market,  370. 
Declaration  in,  S78» 
MARRIAGE. 

How  tried  on  plea  ofneuHquee  accmtfUf  SSO,  SS2. 
How  proved  in  ejectment,  588,  589. 
MESNE,  writ  of,  38. 
Limitation  of,  11. 
Damages  in,  309. 
Costs  in,  323. 
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MESNE,  (emOiamed). 

Jodgment  id,  SSO. 
MESNE  PROFITS,  tresputfor. 
Principle  of  the  action,  705. 

Stat.  1  Geo.  4»  c  87,  in  cniet  between  lindlord  and  tenant,  mcfue  profits  recoverable  in  eject- 
ment, 705* 
Bt  wbow. 
Either  by  IcHor  or  nominal  plahiliff,  where  the  judgment  in  ejectment  is  evidence  against  d«- 

fendant,  705. 
By  lessor  only  where  that  is  not  the  case,  705. 
By  nominal  plaintiff  after  judgment  in  ejectment  by  default,  705. 
By  tenant  in  common  agamst  his  cot'enant,  706. 

AoAlliST  WHOM. 

Either  against  defendant  In  ejectment,  person  in  possession,  or  former  occupier,  706. 

Not  against  eiecntors,  706, 
What  mat  bx  rbcotxrbd. 

Not  only  mesne  profits  but  damages,  706. 

Not  mesne  profits  before  entry  to  avoid  fine,  706. 

Costs  of  ejectment  by  default  against  casual  elector,  706. 

Taxed  costs  of  ^ectmcnt  when  defended,  706. 
Dbglaratiob  in,  707. 
PLBA  AMD  DsrsjiCB. 

Statute  of  limitations,  707. 

Bankruptcy  and  insolvency  no  bar,  707. 

Defendant  may  controvert  phuntiff^s  title,  unless  estopped  by  the  judgment  in  ejectment^ 

707. 
Money  cannot  be  paid  into  court,  707. 

EVIDBNCB. 

Judgment  in  ejectment,  evidence  of  plaintiff's  title  from  the  demise  laid,  against  parties,  707, 
708. 
But  not  against  stranger  or  former  occupiers,  708. 
Re-entr^r  must  be  proved. 
In  action  against  party  to  ejectment,  consent  rule  sufficient,  708. 
In  other  cases,  writ  of  Dossession  executed  most  be  proved,  709. 
Or  other  evidence  or  re-entry  given,  709. 
Damaobs,  709. 

Costs,  no  more  than  damages  when  latter  under  40f.  709. 
MlUi,  S57.    (See  SecU  ad  Mclaidimtm.) 
MINES. 
Lease  of  land  in  which  are  mines,  but  no  mention  of  mines,  lessee  may  work  them  if  open,  but 

cannot  dig  for  new  mines,  116. 
Lease  of  la^^  '*  with  the  mines  therein,"  vrfaere  there  are  open  mmes,  only  extends  to  open 

mines,  and  lessee  cannot  dig  for  new  ones,  116. 
Lease  of  land  **  with  the  nuoes  therein,"  where  there  are  no  open  mines,  entities  lessee  to  dig, 

116. 
Waste  to  work  mines  nnlawially,  116. 

8o  waste  in  assignee  to  work  mines  wrongfully  opened  by  lessee,  116. 
Lessee  cannot  cut  timber  to  use  in  mines,  116. 
Semble  waste  in  a  parson  to  dig  mines  in  his  glebe,  117. 
Tenant'in  fee  entitled  to  mines,  487,  note  (6). 

But  lord  of  a  manor  in  Cornwall  may  have  mines  in  his  flreeholder's  land,  487,  note  (6). 
Lord  entitied  to  mines  in  copybold  lands,  467,  note  (6). 

Which  cannot  be  worked  without  coosent  of  both  lord  and  tenant,  487,  note  (6). 
But  copyholders  may  establish  their  right  to  mines  by  acts  of  ownership  for  twenty  years, 
487,  note  ^6). 
MORTiyANCESTOR,  assise  of. 
lies  for  heir  on  death  of  what  persons,  75. 

Sufficient  if  the  ancestor  was  seised  at  any  time  on  day  of  bis  death,  76. 
Ib  one  ease  held  to  lie  for  younger  son,  where  elder  abroad  for  many  years  though  not  dead,  76. 
E|ectaient  now  the  proper  remedy,  76. 

cSven  to  heir  of  the  witie  by  stat  of  Oiouc.  on  alienation  by  tenant  by  the  curtesy,  76. 
C«HMreeneis,  not  in  the  same  decree,  may  join,  76. 
An  summons  and  severance  of  one,  the  other,  thourih  she  could  not  herself  have  had  inorN 
d'onoeifsr,  may  proceed,  and  on  her  recove^  the  former  ma/ enter,  77. 
Does  not  lie  on  death  of  ancestor,  seised  in  tail,  remainder  to  herself  ui  fee,  77* 
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UORTiyANCESTOR,  (etmUmid). 

80  wherv  lands  are  limited  to  two,  and  the  hein  of  one  of  them,  77. 
Where  aUl^  hnaulf  &c«  t8  a  proper  remedy,  77.    {Su  ikom  NAci.) 
Only  Mutaioable  on  diiaeitin,  or  abatement  by  straiwer,  77. 
Qnari  whether  wutrUtoMitUr  Uea  eince  the  statute  erwOli,  77. 
Process  in,  78^  146. 

Essoign  before  appearance  only,  78,  I58y  161. 
View  by  the  jury,  78* 
Pleas  In  bar  in,  230. 
V9acher,  78. 
Receit,  78. 
Aid  prayer,  78. 

Points  to  be  inonired  into  on  the  trial,  78,  504. 
Lonkation  in,  nfty  JTMISi  11»  78. 
Damages  in,  315. 
MORTGAGE. 
Mortgagee  liable  on  covenants  mnniog  with  the  land  bafore  entry,  450. 
Effect  of  fine  leried  by  mortgagor  or  mortgagee,  500. 
Possession  of  mortgagor  not  adfeise  to  title  of  mortgagee,  505. 
Mortgagor  tenant  to  mortgagee,  525. 

Tenant  of  mortgagor,  since  ue  mortgage,  ejected  without  notice,  5t5,  544b 
Pajrment  of  money  into  court  by  mortgagee  under  stat.  4  Geo.  S,  c.  t8,  after  ejoctmeBt  fiv 

rorfeitnre,  536,  540. 
Ejeetment  bj  mortgagee,  544^ 
Evidence  ui»  594. 

Staying  proceedings  in  at  instance  of  mortgagor,  617. 
NATIVO  HABENDO,  writ  of,  35. 

limitation  of,  11. 
NE  ADMITTAS.  writ  of,  106. 
NE  IN  JUSTE  VEXESf  writ  of,  37. 
Pleas  in  bar  in,  Si8. 
Judgment  in,  330* 
NE  UNQUES  ACCOUPLEf  plea  of,  fftO.    (See  title  PIseste  Bar.) 
NB  UNQUES  SEISIE  QUE  DOWER^  plea  of,  219.    (See  title  P(m»  m  Air.) 
NIL  DEBET. 

Plea  of  in  debt  for  rent,  473. 
NEW  ASSIGNMENT. 
When  necessary  on  plea  of  IJ5.  <cii.  690. 
On  plea  of  rq^ht  of  common,  691. 
On  plea  of  right  of  way,  693,  694. 
On  plea  of  justification  under  legal  process,  696. 
On  plea  of  Ucence,  697. 
Costs  on,  700  to  70S. 
NIL  HABUiT  iN  TENEMENTIS. 
No  plea  in  assumpsit  for  use  and  occupation,  412. 
Nor  in  coTenant  tor  rent,  458. 
Plea  of  in  debt  for  rent,  474. 
Plea  in  bar  of,  in  replerin,  638. 
NON  CEPIT9  plea  of  in  replevin,  63t.    (See  title  RepUnlm.) 
NON  COMPOS  MENTIS. 
Writ  of  entry,  9S. 
Whether  one  who  is  non  ampo$  may  allege  his  own  disability,  99. 

NON  DEMisrr. 

Plea  of  in  cofenant,  460. 

Plea  of  in  debt  for  rent,  474. 
NON  EST  FACTUM. 

Plea  of  in  covenant,  460.    (See  title  Caomumi.) 

Plea  of  in  debt  for  rent,  475.  • 

Plea  in  bar  of,  in  replevin,  639. 
NON  JNFREGIT  CONVENTIONEM,  plea  of,  458. 
NON  TENUIT  plea  in  bar  of  in  replevin,  698.    (See  title  Rephrin.) 
NON  TENURE,  190.    (See  title  AboUwrniUf  PUn  4r.) 
Ij^OTICE. 

Of  assignment  of  revenioB  not  necessary  in  covenant  by  assignee,  443. 

Nor  in  debt,  ^T'S. 
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NOTICE,  f  cMtftmicd.; 
But  neceMury  before  briofiog  ejectment  on  condition  of  re-entry  for  non-payment  of  rent, 

511. 
Of  ejectment  brought  against  him  by  tenant  under  fttat.  11  O.  t,  t*  19^  675* 
Of  cattle  having  strayed  into  close  through  defect  offences,  681. 
NOTICE  TO  APPBARi  in  ejectment    (See  title  ^idmeni.) 
Direction  of,  553. 
When  to  appear,  554. 
Where  to  appear,  5^4. 
Under  stat.  1  G.  4,  c.  87,  555. 
In  case  of  vacant  possession,  555. 
NOTICE  TO  QUIT. 
Where  a  lease  is  for  a  term  certain,  no  notice  necessary,  515.    (See  title  JLeose.) 
No  notice  it  is  said  necessary  before  ejectment  by  mortgagee  t.  mortgagor,  5{5« 
Nor  to  tenant  of  mortgagor  coming  in  after  the  mortgage,  5t5. 
AUUr  where  he  comes  in  as  tenant  from  year  to  year  prior  to  the  mortgage,  5i5. 
Payment  and  receipt  of  rent  where  they  create  a  tenancy  from  year  to  year,  so  as  to  reqvire 

notice  to  quit,  525,  5X6.- 
Where  tenant  has  disclaimed  his  tenancy  no  notice  necessair,  5t6, 

Refosing  to  pay, from  a  bonAJUU  doubt  as  to  title  no  disclaimer,  $96* 
Death  of  lessor  or  lessee  does  not  determine  tenancy  from  year  to  year,  517. 
At  what  timb  Notice  to  quit  most  ns  givbit. 
Half  a  year's  notice  necessary,  527. 
Unless  given  on  one  feast  day  to  quit  the  next  but  one,  5t7. 
Or  unless  controlled  by  agreement  or  local  custom,  527. 

In  tenancy  for  less  than  a  year,  notice  regulated  by  the  letting,  527.  « 

Must  expire  at  the  expiration  of  the  year,  527. 

Unless  where  the  tenancy  is  for  less  than  a  year,  527. 
When  the  tenancy  shall  be  taken  to  commence,  527. 
PrimA  facie  from  day  of  tenant's  entering,  527* 
When  the  tenant  holds  over,  528. 
Where  he  is  in  possession  under  void  lease,  528* 
Where  he  enters  on  different  parts  at  different  times,  notice  given  with  reference  to  entry 

on  substantial  part,  527. 
Holding  from  Michaelmas  hprimiifiuie  New  Afichaelmas,  528. 
But  may  be  shewn  to  mean  by  custom  014  Michaelmas,  528. 
Unless  in  case  of  a  lease  by  deedy  529. 
Notice  to  onit  at  a  certain  period  pmonally  served  on  tenant,  and  not  objected  to  primH 

fade  eviaence  of  the  commencement  of  the  tenancy,  529. 
Where  tenant  states  his  tenancy  to  have  commenced  on  a  particular  day,  he  h  concluded 

by  such  statement,  529. 
Receipt  for  rent  op  to  particular  day,  primd/ocM  evidence  of  the  commencement  of  te- 
nancy, 529. 
By  whom  giybji. 
By  one  of  several  jointenants,  good  for  his  own  share,  529. 
By  agent  of  several  jointenants,  good  if  assented  to  by  them,  529. 
By  one  of  several  executors  not  good  for  tlie  rest,  529,  530. 
By  receiver  appointed  by  Court  of  Chancery,  530. 
iBy  steward  of  corporation  good  without  amhorify  nnder  seal,  550. 

By  devisee  of  lessor  under  proviso  that  lessor,  his  executors,  or  administrators  may  give 
notice,  530. 
To  whom  givbn. 
To  orii^nal  leasee  where  premises  are  underlet,  530. 
To  officers  of  a  corporation,  530. 
Form  of  the  Notice. 
May  be  by  parol,  530. 
Must  be  explicit  and  positive,  531. 
Good  if  mistake  is  obvious,  531. 
Mistakes  in  the  day,  531.  "^ 

Mistakes  in  description  of  the  premises,  531. 
Must  include  all  the  demised  premises,  531. 
Need  not  be  directed  to  tenant  in  possession,  531. 
If  directed  by  wrong  christian  name,  532. 
Sbrttce  of  the  Noticb. 
On  servant  at  tenant's  dwelling  house  off  the  premises  sufficient,  532. 
On  one  of  two  jointenants  sufficient,  532. 
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NOTICE  TO  QUIT,  (eoMmud). 

OnoriiiaalleiiMincMeofiiiHlerleaiey  59f. 
Oo  omoen  of  corporation^  5St. 
AttetttDgwitncMiiuntbecalledr  5St.   ' 
Waivie  of  Notici. 
By  aceopUneeof  rent  due  after  ezpintion  of  notice,  59f. 

Where  paid  into  iMUiket'e  handi,  5S2» 
By  dbtrev  for  tbe  rent,  5SS. 
By  reeovery  in  mo  and  occupation,  5Sf  ,  5S5, 
By  a  tabteqoent  notice,  5SS. 
How  proved,  585. 
HOVEL  DISSEISIN.    (See  title  Airin  ^Smtd  DktMm.) 
NUISANCE. 
Atiiie  of,  74,  68. 

Snpeneded  by  action  on  the  case.    (See  title  Aaim  •»  tk€  Gm.) 
lies  for  nuisance  to  the  fivehold  of  phuntifff  74. 
Not  for  a  mere  omission,  74. 
Process  in,  146. 

AcTioii  oil  THB  Casb  FOR,  to  hooscs  and  hmds.    (See  title  Ugkii.) 
What  acts  constitnte  a  noisance,  S59,  3^4. 
Not  such  as  merely  abridge  gratification,  354. 
Nor  soch  as  are  only  a  reaionable  user  of  a  right,  354* 
Nor  where  the  plaintiff  himself  makes  the  act  a  nmsance,  354« 
SoAerlng  tithes  to  remain  damage  feaiant,  356. 
Bnt  action  will  not  lie  unless  we  tithes  have  been  duly  se|  ont,  396. 
And  left  a  reasonable  time,  357. 
And  notice  should  be  given,  357. 
Other  nuisances  to  hmd,  357. 

Revenioner  may  sue  where  nuisance  is  pemwneDtly  iqjorioas,  37S. 
Tenants  in  common  may  ioin,  37S. 
Where  the  house  to  whid  the  nuisance  is  done  is  aliened,  alienee  may  nie  wiifaeat  prsmi 

request  to  abate,  373. 
Aflunst  whom, 
ror  a  continuance,  373. 
Alienee  after  request  to  abate,  373. 
Partr  himself  after  underlease  by  faim,  373. 
•  Landlord  who  employs  workmen  hi  tenantfls  house,  373. 
Clerk  who  superintends  the  erection  of  a  building,  373. 
Occupier  for  defect  offences,  373. 
Commissioners  of  sewers  and  trustees  of  roads,  374^ 
Public  company,  374. 
Declaration  in,  374. 

Agabst  tithe  owner  for  not  carryug  away  tithee,  375. 
Plea  in,  379. 
£f  idenee  in.  379. 
Action  loca^  380. 
Action  by  reversioner,  tenant  good  witness^  380. 
NUPER  OBiiT,  writ  of. 
lies  between  privies  ui  blood  dying  seised  of  ancestor,  and  on  a  deforcement  by  one  sf  ihea, 

117. 
Only  where  the  ancestor  was  seised  in  fee  simple,  128. 
Not  unlem  the  ancestor  dies  seised,  if  8. 

By  one  coparcener  against  her  two  companions,  where  the  latter  have  deforced  beri  and  see 
of  them  after  partition  has  aliened,  1S8. 
But  for  recovery  of  the  part  aliened,  uMper  obUi  does  not  lie.  It8. 
On  seisin  of  great  grandfother,  and  between  sisters  of  the  ha]^blood,  1S8. 
When  the  ancestor  was  seised  on  the  day  of  his  death,  128. 
Process  in,  lf9. 
Esioign  lies,  129. 
But  not  view,  t48. 
.  Nor  voucher,  lf9. 
Non«tennre  no  plea  in,  19S. 
Pleas  in  bar  in,  t45. 
Damages  b,  318. 
CoHifn,  3tS. 
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OCCUPANCY. 

Qmd  deteent  to  speckd  oceapant  doei  not  toU  eatry^  81. 

Lhble  for  wtfte,  ill. 

InAot  special  occnput  shall  not  have  his  age,  Sll. 
OFFICES. 

Assise  for,  €6,  69.    (See  title  Aml$e.) 

Assumpsit  for  mooev  had  and  receivedy  the  modem  remedy,  64. 

Action  on  the  case  for  distarbanee  in  ezecntion  of*  570. 

FsrMMrfiNifor,  5S. 
OITTLAWRY,  plea  of  in  real  actions,  197.  S15. 
OVERSEERS  OF  THE  POOR. 

Eiectmept  by,  514. 

Mayplead  the  general  issue  in  trespass,  674. 

Of^ne  Jointenant  or  coparcener  mnst-be  octeol  to  enable  him  to  maintain  ejectmant.  AOt .  A74 
58«.    (See  tiUe  J^'eeiMil.)  j^m««..,  i,v»,  are, 

How  laid  in  ewctment,  55S,  58S. 
OUTER  DOOR.    • 
When  privileged,  6S4;  685.    (See  tide  IWsposs.) 
UaT  be  broken  by  sheriff  in  nuJdng  replevin,  6f5« 
PANnAGE. 

Eiectmeot  will  not  lie  for,  488. 
PAROL  DEBfURRER. 
DMnctlon  between  parol  denmnet  and  havmg  age,  fOf . 
Need  not  be  pleaded,  t09. 
in  for  the  benefit  of  the  infimt,  S09. 
In  what  actions,  f09,  210. 
Ancestral  droitural  where  a  bare  right  deseends,  S09. 

Writ  of  right,  &cflO. 
But  not  in  actions  ancestral  poisesBoiy,  f09. 

Unless  a  plea  is  pleaded,  which  shews  a  bare  right  doMended,  S09. 
Not  in  actions  on  infonfB  own  possesrion,  SlO. 
Nor  m  certain  actions  for  special  reasons,  Sll. 
Aoi,  what,  f09,  til. 
Must  be  pleaded,  t09. 
QnmM  whether  verified  by  afildavit,  t09« 
Not  in  actions  brought  on  infonf  s  own  wrang.  Sll. 
In  what  actions,  tii. 
Not  where  infont  is  In  by  purchase,  911. 
Infimt  vouchefs  and  pnrvee  in  aid,  SIS. 

TdLon  away  by  sUt.  West.  S,  c  40,  m  actioM  by  heir  of  wifo,  where  basband  has  aliened 
berland,  fis. 

Couterplea  to,  tlS. 

Issue  tned  by  inspection,  S12. 

Ploccss  to  bring  ufimt  in,  Sit. 

Resummons,  SIS. 

time  within  which  it  must  be  pleaded,  SIS. 
PARSON.  y        ^ 

Cannot  have  writ  of  right,  SI. 

Nor  a  writ  of  customs  and  ierrices,  SS. 
Sbonld  not  join  the  mise  on  the  mere  right,  SS. 
May  have  writ  pf/iirtf  alnna,  74. 


I>eath  of  does  not  toll  entry  of  successor.  8S. 
Cttmot,  as  it  seems,  dig  mines  in  his  glebe,  117. 


Not  barred  by  recovery  in  real  actions  against  his  predecessor,  S14. 
Blay  have  aid  of  the  patron  and  ordinaiy,  S77. 
Hb  remedy  for  dihipidations,  988. 
Qectment  bv,  544. 
Evidence  in,  595. 
Cannot  have  trespass  before  induction,  66S. 
PARTICULAR.^ 

Ofdefoets  hi  tide  in  action  of  assumpsit  on  rescinding  contiact  for  purchase  of  real  paopertr, 

am. 

What  immaterial  variance  from  fai  debt  for  mnt,  47S. 
Ib  debt  for  ON  and  occapatioB,  477. 
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PARTIES  TO  REAL  ACTIONS.    (See  also  Abatement.) 

DBMAHDAIITt. 

Most  have  estate  of  freehold^  6. 

Seisin  in  ftct  necessary,  ib. 

Alien  cannot  sne,  ib. 

Jointenants  must  join,  ib.  md€  tn  Abatbmbjit. 

Coparceners  must  join,  7. 

Unless  in  action  ancestral  where  several  ii|^ts  descend  from  seveial  anceaton,  ib.' 
How  coparceners  of  an  advonNton  onght  to  sne,  ib,  109. 
Tenants  in  common  must  have  several  actions^  7. 

Unless  the  thing  to  be  recovered  is  entire,  S. 
Baron  and  feme  most  join  in  suit  for  wife's  lands,  id. 

Assignees  of  bankrupt  may  sue  on  a  right  to  real  property  vested  in  bankrupt,  ib, 
Tbbahts. 
Must  be  actual  tenant  of  the  freehold}  8. 
Formeify  against  the  pernor  of  the  profits  Sd  certain  cases,  ib. 
Who  Is  tenant  in  law,  8. 
Jointenants  must  be  joined,  9. 
Action  by  one  joiotenant  aganist  another  for  waste  under  slat.  W.  2»  ib. 
Partition  between,  ib, 
Conarceners  must  be  joined,  9, 
Partition  between,  ib. 
Tenants  in  common  most  be  severally  sued,  16. 
Husband  and  wife  roust  be  joined  in  suit  for  wife's  lands,  ib, 
PAKTmON,  writ  of. 
Lies  at  common  law  by  one  coparcener  against  another,  i$0. 
Or  against  the  husband  of  another,  tenant  by  the  curtesy,  130. 
Or  against  the  alienee  of  one  coparcener,  130. 
Not  where  one  coparcener  makes  lease  for  Ufe,  ISO. 

AUter  in  case  of  lease  for  yean,  ISO, 
Nor  where  one  had  disseised  another,  ISO. 
Nor  did  it  lie  for  an  alienee  or  tenant  by  the  cortesy,  ISO. 
lies  by  Stat  for  jointenants  and  tenants  in  common,  in  fe^  for  tffe,  or  yeais,  130. 
But  alienee  cannot  join  with  parcener  in  one  vnit,  ISO. 
Between  jointenants  or  tenants  in  common,  of  an  estate  of  inheritance,  th^  writ  mnf  ke 

neral,  131. 
Qiutre  where  they  are  tenants  for  life  or  years,  131. 
Process  in,  ISU 
Regulated  by  stat.  8  and  9  W.  3,  c.  31,  131. 
Mono  of  examining  demandant's  title  nnder  that  stat*  131  • 
Stat.^  does  no^  apply  except  where  tenant  does  not  appear,  131' 
CettBt'in,  iMi 
Pleas  in  bar  in,  f45. 
Aid  in,  S78. 
No  damages  in,  307. 
Nor  costs,  321. 
Judgment  UB,  338. 
Error,  348. 
PATRON.    (See  titles  Qmare  impedU  and  Plen  inBtarvn  Real  ActittM,) 
When  made  defendant  in  ^ueri  ta^Mtftf,  103. 
Pleas  by  in  ouart  tmpedtl,  233. 
PAYMENT  OF  MONEY  INTO  COURT.       - 
In  action  of  covenant,  455. 

By  defendant  in  ejectment  alter  forfeiture  under  stat.  4  Geo.  f ,  c  28,  539* 
In  replevin,  65$. 

Not  in  trespass  for  mesne  profits,  T07. 
PEDIGREE,  how  proved  in  ejectment,  588. 
.  PERFORMANCE,  plea  of  in  covenant,  461.   (See  title  CoecMai.) 
PERNOR  OF  THE  PROFITS. 

In  what  cases  actions  were  formerly  maintainable  ilgainst,  8,  65. 
PER  QUJE  SERVITIA,  writ  of,  145. 
PETIT  CAPE. 

liesfov  defcuttnfter  appearance,  48f • 
i>tslrMfui  in  lieu  or  in  eertaui  actions,  5S8IU 
Default  must  be  saved  on  retom  o^  S82; 
Must  be  served  fifteen  days  before  return  day,  S82. 
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PETIT  CAPEy  (cMrftmctf ). 
DefiiQlt  after  ippearaooe,  what,  f82. 
Id  jeneral  io  real  action,  inqnest  cannot  be  taken  on  dafimlt,  S8S|  2gS. 
Except  in  certain  actions,  S8S. 
Not  required  where  istoe  has  been  fimnd  for  demandant,  283. 
Nor  after  departure  in  despite  of  the  court,  fiS. 

Nor  where  tenant  sufiera  jodgment  by  ful  dtctt  the  term  of  appearance,  S84. 
No^  after  Mjfe  joined  in  writ  of  right,  S84. 
Inning  unneceMarily  not  error,  284. 
Defoult  may  be  rekaaed,  iS4. 
Ifiaved,  writ  abates,  284. 
PEW. 

Action  on  the  case  for  disturbance  in  enjoyment  of,  370. 
Where  pew  is  appurtenant  by  prescription  to  a  messuage,  370. 
Or  annezed  hj  a  faculty,  370. 
Trespass  not  raaintainable  where  lay  impropriator  has  gnwlad  m  aeat  in  the  ehaneei»  370,  665. 
Right  to,  wlien  presumed,  371. 
Declaration,  378. 
Possession  sufficient  title,  378. 

But  pew  must  appear  to  be  appurtenant  Io  masswigci,  378. 
Against  stranger  repairs  need  not  be  stated,  378. 
AlUar  against  oroinary,  378,  380. 
PISCARY. 
J^tment  for,  448. 
Trespass  for  owner  o^  664. 
PLEAS  IN  BAR  in  Ruiu.  Aorions. 
Several  pleas  b^  leave  of  the  court,  fid. 
Accord  and  satisfoction. 

Not  a  good  plea  unless  where  amends  in  dam^^ges  only  recoverable^  ii3. 
Ttuttmi^  prist. 

Only  good  plea  in  dower,  213,  224. 
Judgment  recovered. 
Only  a  Imut  in  an  action  of  the  same  nature,  213,  214. 
Not  a  bar  m  a  fresh  action  for  a  oollateial  ii|^t»  214. 
Nor  where  recovery  was  against  a  penoo  bainpf  ealy  a  qniriifind  rights  214. 
Release. 
OfaUadiMSfMi,  214. 

Of  udtons  does  not  release  a  right  of  entry,  214. 
Must  be  to  tenant  of  the  land,  214. 
ReoMundennan  cannot  plead  release  to  tenant  for  lifo^  214. 
By  tenant  in  taU,  215. 
In  writ  of  error,  215. 
Outlawry  plea  in  abatement  only,  215. 
In  Writs  of  Riobt. 
General  issue  or  misey  215. 

Every  thing  given  in  evidence  under,  but  collateral  wamnlyy  whop  collairrel  WMflnnty  cr 
other  nntter  pleaded,  issue  tried  by  jury  and  not  by  grand  assise,  215. 
SbnMe  fine  with  proclamations  need  not  be  pleaded,  fl&,  Md. 
Donee  of  estate  tau  or  lessee  for  lifo  any  disclose  hb  ertiie  «id  ptoad  in  bar ,  216* 
Whether  tenant  can  plead  that  demandant  wna  ■nv«r4eised^  or  JMit  taadet  tha  inmi-mark, 

216,  217. 
Effect  of  such  tender,  216,  217. 
At  what  time  it  must  be  tendered,  217. 
iuemmriiy  218.  i 

in  Qa*  Jure,  218. 
In  n<  Uiuiti  vexe$f  218,  219. 
I«  DowmandentUlAafret. 
Nemnpuuieuitqwe  dower f  219. 
Ptati  in  issue  the  seisin  only,  219. 
Qturrtf  whether  jointenancy  may  be  given  in  evidence  nnder,  220. 
Remitter,  219. 

Other  cases  in  which  dower  b  defeated  by  title  ^ammomit,  220. 
2Cf«nfMiflMoiipfe,  220. 
Reuication.  220. 
Beqtwce  m  tbeecdesiattical  aonrt  net  food,  IMO. 
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PLEAS  IN  BAR  in  Rial  Actiovs,  (emiHmud). 
Biguny  tried  under,  SSO,  fifil. 
Mode  of  trial  in  dower  io  iofotor  eovrt,  SSI, 
Where  marriage  b in  Scotland  or  abroad,  SSI . 
EkpeoMntf  SSl. 
Replication  that  wtfefaai  been  reconcOed,  SSI. 
Diforce,  SSI. 
Jointnre.  SSI* 
Fine  ana  recorery,  SSI. 
Attainder,  SSS. 
Husband  aliTe,  SSS. 

Tried  by  witneiiet,  SSS. 
AMlgnment  of  dower,  SSS. 
Releaae,  SSS. 
Prior  term  of  yean. 
Pleaded  in  dehiy  of  execution,  SSS. 

If  rentreaerred  wife  may  be  endowed  of  it,  SSS. 
Tenant  mnat  plead  incfa  term,  and  cannot  let  it  ap  in  ejectment^  SSS. 
Detinue  of  chartera,  SSS. 
Cannot  be  pleaded  after  impailance,  SSS. 
By  none  but  the  heir,  SSS. 
Certainty  of  the  charten  ihewn,  SSS. 
Pririty  the  foundation  of  the  plea,  SS4. 
Only  bar  forlanda  which  the  charten  concern,  SS4. 
Replication  to,  SS4. 
TniitmftrHii,  SS4. 
Demandant  may  take  Jodcment  on  immediately,  SS4. 
Or  may  reply  a  demand  in  order  to  get  damagce,  SS4,  SSS. 
IvFoBKBDon. 
Nm^iiHif  SS5. 
Title  paramonnty  SSS. 
Exchange,  SSS. 
Common  recovery,  SSS. 
Fine  with  nrodamatiooi  Utfifwudem  in  the  descender,  SSS. 

Fine  ana  no»claim  ia/snindsa  in  remainder  or  rererter,  SS6. 
Recovery,  SS6. 
Warranty,  SS6. 
In  Ertrt  sur  dissririn. 
General  issue,  SS6. 
Aers  ds  ssn/st  in  action  for  rent,  SS6. 
Recoteiy,  SS7. 

Entry  for  forfeitore  or  in  mortmafai,  SS7. 
That  denmndant  is  a  bastard,  SS7. 
In  EnrnT  sun  InrRinion,  SS7. 
In  oTHsn  Writs  of  Emtrt,  SSS. 
In  AstitB  ow  NoTRi  DissBiun. 
Pleas  by  the  tenant. 
General  iune,  mil  tort,  &c.  SSS. 
Special  pleas  in  bar,  SSS,  SS9. 
Bfay  be  waived  and generalissne pleaded,  SS9. 
Pleas  by  disseisor,  SS9. 

Cannot  appear  by  attorney,  SS9. 
Pleas  by  bailiff,  SS9. 
Replication,  SSO. 
In  RBDisaiisiv,  SSO. 
In  Jvris  Utrdm,  SSO. 
In  Anns  of  Mortd'arcmtor,  SSO,  SSI. 

Iff  AlEL,  BbSAIBL,  ABD  COSIBAGB,  SSI. 

In  Qdarb  Imfbdit. 

nJW»     W^k^M    ^^^^^M^^^^mm^^^ 

Jip  •■•  ofviiMry. 
Disdafaner,  SSI. 
Cannot  be  pleaded  after  esseign,  SSI,  SSS. 
Entitles  plmntiff  to  Judgment  with  ccMCf  cmchIw,  SSS. 
Plaintiff  may  nmintain  the  disturbance,  SSS. 
But  if  issue  is  found  agahist  himhe  is  barred.  SSS. 
NiHdurbafUh  tSS. 
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PLEAS  IN  BAR  iv  Real  Actions,  (cmOUued), 
AmoaoU  to  a  diacltiDier,  S3S. 
Reftml  of  clerk  oo  Accoant  of  unfitnen,  SS2. 
Caofe  of  raliiBal  miist  be  shown  specinlly,  f9t, 

Sped«l  plea  of  justificfttioii  found  against  bishop  makes  bioi  a  dittarber,  f3S. 
Omld  not  plead  to  the  right  of  patronage  at  common  law,  23S. 

Bat  be  may  by  stat.  S5  Ed.  9,  c.  7,  if  he  has  collated  by  lapse.  SS3. 
Ordmary  not  cooclnded  by  patron's  plea,  233. 
His  death  inggested^  9SS* 
Bfftk§patrcm. 
Nidktwrbapoif  233. 
Plenarty. 
At  common  law  in  all  cases  a  good  bar,  233. 
By  Stat.  West.  8,  c.  5,  no  bar  if  writ  brought  within  sir  months.  S3S. 
Title  need  not  be  shewn  in  the  plea,  SS4. 

Bot  In  case  of  an  appropriation  the  origin  of  it  should  be  shewn,  834. 
PlMiarty  by  presentation  of  a  stranger  is  where  the  plea  is  pleaded  by  the  clerk,  834. 
Plenarty  by  presentation  of  pbun  tiff  himself,  need  not  shew  that  the  plenarty  was  for 

six  months  before  writ  pnrcluued,  834. 
Most  shew  of  whose  presentation  and  at  what  time,  834« 
Presentation,  admission,  and  institution,  sufficient  plenarty  against  common  person. 

Not  intended  unless  pleaded,  834. 
No  plea  against  the  king,  834. 

Unless  title  be  also  stated,  835. 
Ck>od  pleaagauMt  qpeen,  835. 
Ptenarty  by  wrongfnl  collation  no  plea,  835. 
Release,  835. 
Title. 
Only  necessary  where  defendant  seeks  a  writ  to  the  bishop,  835. 
In  other  cases  snfficient  to  deny  pUintiff 's,  fSo. 
Rales  as  to  traversing  plaintiff  ^s  title,  835,  836. 
Snch  part  must  be  traversed  as  is  inconsistent  with  defendant's,  and  absolntelv  de- 
stroys plaintiffs,  836.  ^ 
Tnwene  of  the  advowson  being  in  gross,  836. 
Ofits  being  appendant,  837. 
Of  the  presentation,  838. 
Defendant  cannot  traverse  where  he  confesses  and  avoids,  838,  839. 
Where  defendant  has  set  out  his  own  title  and  traversed  the  plaintiff's,  Ihe  latter 

cannot  desert  his  own  title  and  controvert  defendant's,  839. 
Formal  traverse  when  neceisaty,  839. 
Bn  tki  ntMimbeid, 
Ne  4iUwba  paSf  9S9. 

Non4omder  of  patron  (in  abatement),  840. 
Conld  not  have  pleaded  to  right  of  patronage  at  common  law,  840. 
Bnt  may  do  so  by  stat.  85  Ed.  3,  c.  7,  840p 
He  most  be  possessor  to  do  so,  840. 

QiHtr*  in  what  cases  induction  necessary,  840. 
Cannot  plead  to  the  title  if  he  resigns,  or  is  made  a  bisbcm  pending  the  writ,  840. 
.     Whether  he  must  shew  bis  own  title  as  well  as  deny  the  pfauntiff  %,  840,  841* 
Plenarty. 
Most  shew  his  title  and  that  of  his  patron,  841. 

Unless  it  be  by  the  plaintiff^s  own  presentation,  or  by  colbtion,  841. 
May  be  of  the  presentation  of  another  than  of  him  who  is  sued  as  patron,  841. 
Gaimot  be  pleaded  generally,  841. 
Replication  to,  841. 
If  incttmbonfs  plea  be  found  for  him  he  cannot  be  removed,  841. 
!■  Waste. 
Ntd  WQiUfiii,  848. 
Admits  nothing,  848. 

But  matter  of  Justifieation  or  excuse  cannot  be  given  in  evidence  under  it,  848. 
May  be  pleaded  a^to  part  with  justification  as  to  rest,  84S. 
When  pleaded  by^enant  for  life  a  forfeiture,  848. 
Pleas  to  the  title. 
In  abatement  when  title  wrongly  stated,  848. 

3d 


770  INDEX. 

PLEAS  IN  BAR,  ib  Real  Actiohs,  (amtumed). 
In  bar  wh«ii  title  denied,  949. 
Aa  that  revenion  has  been  devested  ont  of  pbintiff,  249. 
But  in  action  by  lessor  **  nothing  in  the  reversion/*  generiDy  >s  ft  bad  plea,  t4S. 
Aliier  in  action  by  assignee  of  lessor,  949. 
Failure  of  title  pleaded  pmii  darrein  C€mtmu€mae^  949. 
Mesne  remainderman  still  alive,  94S. 
Denial  of  defendant's  liability,  943. 
No  demise  to  lessee  in  action  against  auignee,  945. 
The  premises  excepted,  94S. 
Assignment  before  waste  done,  943. 
Replication;  943. 
Repairs,  943. 

Not  sufficient  to  state  only  that  defendant  took  the  trees  for  repairs,  945. 
Botes,  943. 

That  defendant  repaired  before  action  brought,  943* 
That  building  was  so  minons  that  he  took  it  down  and  rebuilt  it,  943. 
That  building  could  not  be  repaired,  that  trees  were  dead,  &c.  944. 
That  the  lease  was  without  impeachment  of  waste,  944. 
That  plaintiff's  ancestor  bargained  and  sold  the  trees  to  defendant,  944. 
That  lessor  covenanted  that  defendant  might  cut  dovm  trees,  944. 
Release,  944. 

Accord  and  satisfaction  in  waste  in  the  Uimity  944. 
In  Quod  Pbrmittat,  944. 
Iff  Quod  bi  Deforcbat,  945. 
In  Nupbr  Obiit,  945. 
In  Partition,  945. 

In  Dbcbit,  for  impleading  lands  in  ancient  demesne  in  the  king's  court,  945. 
Not  guilty,  general  issue,  945. 

Issue,  whether  manor  is  ancient  demesne,  tried  by  doomsday-book,  945. 
IVhether  the  land  Is  parcel  of  a  manor  in  ancient  demesne,  tried  by  jury,  946. 
In  Warrantia  Charts. 
That  plaintiff  has  not  been  impleaded,  946. 
Rieiu  per  daeaU,  946. 
Plaintiff  not  tenant  the  day  of  the  writ  purchased,  946* 

Or  in  of  another  estate,  946. 
That  nothing  passed  by  the  deed,  946. 
PLEAS  IN  BAR  in  Rbplbvin,  638  to  649.    (See  title  Repitmn,) 

PLEN  ARTY,  933, 934, 935.    (See  titles  Quart  Impedit^  and  P2ms  t»  Bar  tn  AmI  dftimM.") 
PONE,  writ  of,  to  remove  writ  of  right,  90,  91. 
To  remove  writ  of  dower,  30. 
To  remove  replevin,  697. 
POOR'S  RATE. 

Replevin  on  distress  for,  699. 
Avowry  in,  637. 

Plea  in  bar  to,  641. 
Costs  in,  644,  note  (a). 
POSTDISSEISIN. 

lies,  by  stat.  of  Merton,  after  recovery  by  verdict  in  mortd^eneator^  or  other  real 
After  defanlt  or  reddUion  by  stat.  West.  9,  79. 
After  recovery  against  vouchee  and  dttsnstn  by  him,  79. 
May  be  brought  by  those  who  first  recovered,  or  some  of  them,  against  those,  or  aome  of 

them,  against  whom  the  recovery  was  had,  79. 
Against  recoveree  after  feofiinent  by  him,  73. 
Writ  vicontiel  and  sheriff  judge,  proceedings  same  as  in  fcdtsfaiiR,73.  (See  title 
Proceedings  by  defendant  after  judgment  against  him,  73. 
Double  damages  in,  73. 
Process  in,  73,  and  pleas,  73. 
Non-tenure  no  plea,  199. 
PRECIPE,  various  kinds  of,  1,  9. 
PREBEND. 

Qvarf  imp€dtt  for,  103.  ' 

Action  for  dilapiilations  of  prebendal  house,  388. 
PRESCRIPTION. 
Way  claimed  by,  365. 
Pew  claimed  by,  370. 
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PRESCRIPTION,  iewHrniid). 
How  itated  in  plea  of  right  of  eommoo  in  trespass,  677. 
How  stated  in  plea  of  right  of  way  in  trespass,  679. 
PRESENTATION.    (See  iiilt  Qmare  Impedii.) 
Where  one  party  has  ri^t  of  nomination,  and  another  of  pn^sentation,  lOI. 
How  and  when  alleged  in  quart  impeditf  184. 
When  traversed  in  puwe  impeditf  tSS. 
How  proved  in  ejectment,  595. 
PRE8UMP110N. 
Of  grant  of  right  to  use  watercourse,  358,  372. 

Of  notice  to  landlord,  and  of  bis  coucorreoce  to  dedication  of  way  to  the  public,  361. 
Of  grant  of  right  of  way,  36«,  371. 
Of  grant  of  lights,  371. 
Of  right  to  pew,  371. 
Of  grant  of  easement,  372. 

Of  conveyance  of  legal  estate,  493  to  497.    (See  title  ^eetmeut,) 
Of  death,  508,  538,  note  («). 
Of  licence,  685. 
PRIMA  TONSUR4  AND  VESTURA;  486. 
PROCLAMATIONS,  184.    (See  title  Summons  In  Rml  Actiont.) 
PROCESS.   (See  titles  Skmunoiu,  AUodmentf  Dittrem^  and  Grand  Cupe.) 
Plea  of  justification  under,  in  trespass,  682.    (See  title  Trespass,) 
RepUeation  to,  695. 
PROHIBITION  of  waste. 
At  common  law,  109,  note  (m). 

Whether  it  lies  to  prevent  a  bishop  fVom  committing  waste  in  his  see.    (See  Addenda,  711.) 
PROPRJETA  TE  PROS  A  NDA,  writ  of,  626.    (See  title  Repletfin.) 
QVARE  EJECIT  INFRA  TERMINUS,  writ  of  entry  of. 
Lies  for  lessee  for  years  on  entry  and  feoffment,  or  lease  for  life  by  lessor  or  bis  heir,  98. 
Against  feoffee  or  lessee  for  life  or  lessor,  98. 
And  sewUtle  where  lord  by  escheat  enters,  98. 
Stmble^  it  only  lies  where  ejector  claims  title  under  lessor,  99. 
Process  in,  99. 
QUARE  IMPEDIT. 
Lay  at  common  law  only  during  tbe  vacancy  of  the  church,  100. 
But  since  stat.  West.  2,7  Anne,  in  every  case  of  usurpation,  if  brought  within  six  months  after 
admission  and  institution,  100. 
And,  if  six  months  elapse,  on  next  avoidance,  100. 
Pbimtiff  not  only  recovers  possession  of  the  advowson,  but  may  remove  the  clerk,  100. 
The  only  remedy  proper  at  the  present  day,  26,  100. 
DiSTURBAncB,  what  constitutes. 
Admitting  clerk  on  presentation  of  pretended  patron,  or  refusing  to  admit  plaintiff's  clerk, 

100. 
But  wiongliil  collation  is  no  dutnrbance,  100. 

Nor  mere  presentation  without  admission,  100. 
Wrongful  presentation,  institution,  and  induction,  to  a  donative,  ouly  disturbance  at  elec- 
tion, 101. 
Bt  whom. 
Right  of  presentation  must  be  immediate,  101. 

Where  one  has  the  right  of  nominatioB,  and  another  of  presentation,  101. 
Grantee  of  next  avoidance,  lOl. 
The  king,  101. 

Paraon  patron  of  vicarage,  101. 
Heir  cannot  have  it  ibr  disturbance  in  his  ancestor's  lifetime,  101. 

UnlMs  in  ease  of  a  donative,  101. 
Executor  or  administntor,  lOl. 
Copnreeners. 
Should  join  where  there  has  been  no  composition  or  disagreement,  102. 

But  where  there  has  been  a  compootion  or  disagreement,  the  parcener  whose  turn  U  is, 
or  all  the  pareenoft  may  sne,  7,  102. 
Tenants  in  common  or  jointenants  must  join,  1^:^ 

Where  they  make  partition -each  acised  of  aseparate  estate,  102. 
Baron  and  feme  on  voidanoe  during  marriage  «f  wife's  advowson  may  job,  or  tbe  husband 
may  sne  alone,  102. 
If  the  husband  die,  the  wife  may  sue,  102. 
And  w  tfie  husband  if  he  survive,  102. 

3  D  2 
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QUARE  IMPEDIT,  (cmitmuiy 

Since  the  stat.  7  kmt,  no  ntnrpei  can  devest  ibe  rigbt  of  preaentaUon,  S6  lOf 

AOAinST  WHOM. 

VfluaOy  brongbt  against  tbe  ordinary,  the  patron,  and  the  incnmbent^  lOS. 
Ordiusry. 

When  be  alone  is  the  disturber,  he  alone  must  be  made  defendant^  los. 

But,  if  he  has  adnitted  and  institnted  a  stranger's  derk,  they  also  most  be  Joined.  IQS. 

Wliere  the  chnreb  is  fiill,  ssmMs  useless  to  Join  ordinary,  lOS. 

Unless  gnilty  of  disturbance  may  colhite  withm  sfai  months,  lOS. 
Patron. 

Most  be  made  defendant  only  when  his  estate  is  to  be  devested,  103. 

May  plead  nonjoinder  in  abatement,  but  it  is  not  error,  103. 

When  the  king  presents  he  most  not  be  named  defendant.  104. 
aerk. 

If  the  clerk  be  omitted,  the  pteintiff  can  only  reeorer  the  adfowion.  bat  eamoticwvi 
the  clerk,  104. 
AUier  if  the  clerk  U  admitted  pmidmU  Uti,  104. 
For  what* 
Personage  or  rectory  by  name  of  *<  a  church,"  104. 
Vicarage,  prebend,  chapel,  donatife,  hospital,  archdeaconry,  bntnotforcfaaacslMrip* 

commissarysbip,  104,  105. 
For  a  moiety  of  a  church,  105. 

Where  the  name*  of  a  church  is  changed,  by  the  new  name,  105. 
Where  two  churches  are  united,  105. 
Must  be  brought  m  the  Common  Pleas  except  in  the  king's  case,  105 
Venue  local,  106. 
Process,  106,  148,  155,  168. 

Judgment  by  default  on  return  of  dtsMtgaf,  106.  * 

Essoign,  106,  158. 
Count  in,  183. 

Summons  and  severance,  173. 
Pleas  in  abatement.    (See  title  AbtOimmi.) 
Pleas  in  bar  in,  331.    (See  title  Plsos.) 
Voucher  does  not  lie,  106,  363. 
Noraidpra^fer,  106|  378. 
Receit  of  wife  in,  S90. 

Dama(|[es  reoof  erable,  315.    (See  title  JDoai^gcs.) 
Issues  u,  bow  tried,  305. 
Costs  in.    (See  title  CuU,) 
Judgment  in,  333.    (See  title  Judgmmt.) 
Execution  in,  344.    (See  title  Execuium  in  Asui  Admu^^ 
QUARE  JNCUAiBRA  VJT,  writ  of,  166. 
QUARE  NON  ADMISIT,  writ  of,  344. 
QUEM  REDDITUM  REDDIT,  writ  of,  145. 
QUID  JURIS  CLAMAT,  writ  of,  145,  11. 
QUIET  ENJOYMENT.    (See  title  Cmfotmi.) 
QUOD  EI  DEFORCEAT,  writ  of. 
At  common  Uw,  particular  tenanu  without  remedy,  where  fliey  lost  famds  by  definlt,  131 

Except  by  writ  of  deceit,  when  not  duly  summoned,  13f . 
By  Stat.  West.  3»  c.  4,  writ  of  ^mod  ei  d^wvM^  given,  13S. 
lies  after  former  qwd  HdtfitrcMif  133. 

And  for  copyhold  lands,  133.  « 

Particnhu*  tenanU,  who  lose  by  oenfici,  without  remedy,  139* 
For  binds  lost  by  defenit  in  court  baron,  this  writ  lies  either  there  er  in  G.  P  iSA 
For  whom  it  Ues.  '^'  ^^ 

Coparceners  may  join  in,  133. 
So  neirs  in  gavelkind,  13S. 

Issue  in  tail  must  bring  /ornudoi^  and  not  this  vrrtt,  139. 
Where  lands  are  lioiited  to  A.  and  B.  and  the  heifs  of  A.  I3f. 
Where  woman  loses  by  defiiult  and  takes  husband,  both  may  sne,  13& 
So  where  tlie  land  is  lost  during  the  coverture,  133. 
But  after  husband's  death  wife  most  brinx  a  cut  m  vUL,  133. 
Upon  what  defeult  it  bei.  ^ 

jDepartore  in  despite  of  the  court,  133. 
But  not  after  jndgpient  by  nU  didi,  133. 
Nor  after  default  in  writ  of  right  after  mise  joined,  133. 
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^^OD  El  DEPORCEAT,  (^Mmify 

After  TODcber  where  the  voachee  will  not  appear,  ISS. 
Bot  not  if  the  Tonchee  appears  and  Uwet  by  defiinlt|  154. 
Principle  applied  to  common  recoTeries^  134. 
After  receit  and  inne  fonnd  against  tenant  by  receit,  1S4. 

QiMrf  whether  this  writ  lies  after  jadgment  by  defiralt  in  waste  ibr  not  appearing  on  tbe 
dMrn^Wy  134. 
^  <)««r0elso  as  to  assise,  when  taken  by  defiinit,  134. 
Form  of  the  writ,  134. 
Process  in^  134. 
EiBoign  lies,  134. 
Bat  no  riew,  134,  f  48. 

Voncher  both  by  demandant  and  tenant,  134,  f6S. 
Pleas  in  bar  in,  t49. 
QUOD  EI  DEFORCEAT^  writ  of  iw  Walks. 

May  be  prosecnted  by  protestation,  in  the  nature  of  any  real  action,  134. 
^5?"""'®"  "woTery  may  be  salfered  by  this  writ,  135. 
QUO  JURE,  writ  of,  36. 
limitation  of,  li. 
Pleas  in  bar  in,  f  18. 
View  fai,  t51. 
Judgment  in,  330. 
QUOD  PERMITTAT. 
In  what  cases  it  lies,  40. 
Form  of  the  writ,  41. 
By  whom  it  may  be  bronght,  41. 
Against  wliom,  4t. 
In  what  court,  4t. 
Ptocem  m,  4S,  151. 
limitation  of,  ll. 
Pleas  in  bar  in,  f44. 
View  in,  S51. 
Voncher  in.  f6S. 
Jndnient  m,  331. 
RATIONABILiBUS  DIVISIS,  wrl^of  right  of,  31. 

View  fai,  S51. 
RECAPTION,  writ  of,  65S. 
RECEIT. 

AUenations  by  feigned  recoTeries,  by  partiodar  tenants,  and  bnsbabds  seised  iar«  nsofOL  unt 

me  roTersiooer  and  wife  at  common  law  to  their  writ  of  right,  S85. 
Thongh  rerersioner  might  have  appeared  nnvoaebed  and  entered  into  the  warranty,  S85. 
Btat  13  Ed.  1,  €•  3,  giring  receit  to  reversioner  and  wife,  t85,  S86. 
Stat.  13  R.  S,  c.  17,  gtring  receit  to  reversioner  in  case  of  felse  pleading,  S8tf. 
8tnt.3f  H.  8,  c31,and  14  Elia.  c.  8,  makmgToid  common  recoveries  safferad  bw  partieahv 

tenants,  S86.  ^  *^ 

Stat.  6  Ed.  1,  c.  11,  giving  receit  to  termoti,  286. 
Stat  SI  H.  8,  c.  15^  enabling  termeit  to  feisify  recoverici,  t87. 
Roedt  by  wife.  •  j  ^ 

May  be  received  to  defend  her  right  at  time  of  pv«dgpe  bronght,  S87. 

May  be  received  when  bronght  in  as  voochee,  S87. 

Cannot  after  receit  confess  the  action,  t87. 

Cannot  be  received  on  febe  pleading  of  husband,  tST. 

Must  be  party  to  the  writ  or  vouchee,  S87. 
By  reversioner. 

Roasainderman  within  the  statute,  S87. 
In  tail  or  for  life,  S88. 

Where  there  are  several  remaindermen  or  reveisioBerB,  who  may  be  received,  S88. 

Sufficient  ifitherenminder  or  reversion  was  hi  csw  at  tlBM  of  writ  biougbt.  S88. 
In  action  for  rent,  988. 

Condition  or  posribility  not  sufficient,  S88. 
Upon  defenit  of  what  tenant  reversioner  may  he  received,  S89. 
On  felse  plea  of  the  tenant,  S89. 
By  tenner. 
Teuant  by  cM,  statute  staple,  &c.  within  the  flat.  13  R.  t,  ftt9^ 
But  not  guardhm  hi  chivalry,  t89. 
Must  be  by  deed,  889. 
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RECEIT,  (canimutd). 

AUter  to  ftUtfy  recovery  by  stat.  Si  H.  8,  489. 
On  defaoUt  render,  or  nUUl  didif  bat  not  oo  fiUse  piea,  f  89. 
When  party  to  the  writ,  289. 

In  whom  the  revenion  residen,  if  termor  socceeds,  t89. 
In  what  actionn  receit  lies,  t90. 
At  what  period  of  the  proceedings  receit  lies,  t90. 
By  feme,  }91. 
By  reversioner,  991,  S91f. 
Shewing  caose  of  receit,  t9f. 
By  revenioner,  f9tf  f 93. 
Not  by  wife,  99%. 

Termor  most  allege  collnaion,  and  plead  to  title,  295. 
Connterplea  of  receit. 
Denial  of  title  of  reversioner,  293,  294. 
Confession  and  avoidance,  293. 
Demandant  may  admit  the  receit  and  coant  immediately,  29i. 
Snreties  for  mesne  profits,  in  what  cases  necessary,  294. 
Count  de  mom. 
SewMe  not  necessary  on  receit  of  feme,  294« 
Necessary  on  receit  of  reversioner,  295. 
Pleas  by  tenant  by  receit,  295. 
Judgment  after  receit. 
For  him  who  prays  to  be  received  on  connterpleay  or  demnrrer  to  receit,  295. 
For  the  demandant,  295. 

Entered  agninst  tenant,  296. 
For  teoant  by  receit  saves  freehold  of  original  tenant,  296. 
For  termor,  296. 
Damages  may  be  taxed  against  tenant  by  receit,  296. 
In  what  cases  receit  is  necessary  in  real  actions  at  the  present  day,  296. 
R ECOGNITORS.    (See  titles  Attiie,  Grmid  Am$€f  and  Jwy  Proem.) 
RECORD ARl,  writ  of. 
To  remove  writ  of  right,  20, 21. 
To  remove  writ  of  right  close  in  ancient  demesne,  24. 
To  remove  replevin  from  county  conrt,  627.    (See  title  AipMn.) 
RECOVERY. 
Effect  of  by  stranger,  pending  real  action,  205. 
Bar  by  former,  213.    (See  title  JudgwunU) 
How  faUififrd  in  farmidim^  226. 
RECOVERY,  COMMON. 
Effect  of,  of  lands  in  ancient  demesne,  139. 
Pleaded  in  dower,  222. 
Pleaded  in  /ormfdon,  22.5. 

ReaMn  why  snfferpd  on  writ  of  entry  in  the  post,  274. 
RECOVERY  IN  VALUE,  in  voncher,  272.    (See  title  Vowsktr.) 
RECTOR.    (See  title  Parson.) 

Action  against  ezecntors  for  dilapidations,  388. 
REDIS8E1SIN,  writ  of. 
Given  by  stat  of  Merton,  70. 

Extends  to  assises  in  K.  B.,  C.  P.,  or  before  jostices  of  assise,  70. 
Not  to  mnid'imeittcir,  darrein  praentnuni^  or  jurii  ntrum,  70. 
Disseisin  after  a  redisseisin  within  the  stat.  70. 
Does  not  lie  after  a  plaint  in  nature  of  ayrssJk/erce,  70. 
Extended  to  judgment  by  delanit  by  stat.  West.  2,  71. 
Former  recovery  most  be  executed  before  this  writ  brought,  71t 
If  there  be  two  or  more  coronerr,  the  sheriff  must  take  two  with  him,  71. 
Sheriff  mnst  go  in  proper  person,  71. 

Where  recovery  was  by  verdict,  if  all  tbe  jurors  but  one  die,  the  writ  ii  lost,  71. 
Fresh  disseisin  mnst  be  b^  same  disseisors,  71. 
Therefore  if  new  diueisin  be  by  former  disseisor  and  another,  this  writ  does  not  fie,  71 . 
But  it  lies  against  disseisor  and  his  feoffee',  71. 
Tenant  by  elegit,  he,  may  have  this  writ,  71 . 

Where  a  woman  disseises  and  redisseises  and  marries,  this  writ  lies  against  ber  nad  ber  baa- 
band,  71. 
Husband  and  wife  may  have  redisseisin,  thongh  the  original  diaaeitfai  was  not  done  to  tke 
band,  71. 
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REDISSEISIN,  (inihMid). 
Wherever  a  mto  has  recovered  in  novel  diaaeuin  and' is  redisseisedy  this  writ  lies,  7S. 
It  lies  for  common  or  otlier  profit  4  prendre,  72. 

For  part  of  the  lands  recovered,  72. 

And  npon  assise  of  nnisaoce,  72. 
Writ  VMMliet.    I'he  sheriff  jadge,  72. 
Proceedings  io^  72. 

Inquest  uken  by  default  on  non-appearance,  72. 

Proceediogs  after  judgment  for  plaintiff,  72. 
Double  damages,  73. 
Pleas  in  bar  in,  230. 
RELEASE. 
Of  defisult  in  real  actions,  190.    (See  title  Smer  drf'oMU.) 
Plea  of,  in  real  actions,  214.    (See  tiUe  Pleas  w  Bar.) 
Plea  of,  in  waste,  244. 

Plea  oL  in  covenant,  461.    (See  title  Coeenoiit.) 
Plea  of,  in  trespass,  689. 
REMAINDERMAN. 
Formedonby.    (See  tiUe  Formedoa.) 
Continual  claim  by,  86. 
Where  he  may  sue  in  waste,  107. 
Where  he  may  have  error  on  judgment  in  real  action.  346* 
Effect  of  fine  levied  by,  500.      - 
REMITTER. 
Pleaded  in  dower,  219. 
Pleaded  in/orme^  225. 
R£^T.    (See  titles  Atamry^  Debif  CMemnil,  AepMfi,  Use  and  Occupaiiaa,) 
Whether  recoverable  at  common  law  in  assumpsit,  404. 

Paid  to  lessor  before  notice  of  assignment  cannot  be  recovered  by  assignee  of  reveision,  443. 
Payment  and  receipt  of,  evidence  of  tenancy  from  year  to  year,  525,  584. 

Conclusive  evidence  of  tenancy,  525,  note(f). 

When  evidence  of  title  to  auitrenu,  ibid. 
Receipt  of,  up  to  particular  day,  primA/acie  evidence  of  commencement  of  tenancy.  529. 
Apportionment  of,  457. 
RENT  CHARGE.  « 

Ejectment  by  grantee  of,  514. 

Assignee  of,  not  assignee  within  stat.  32  H.  8,  c.  34,  445. 

Within  Stat.  11  O.  2,  c.  19,  of  replevin  bonds,  6«4,  note  (d).  ^ 

REPAIRS.    (See  titie  IVaHe.) 
Tenant  may  take  wood  for,  118. 
Covenant  for,  121,  note  (g\  426.    (See  title  Couemml.) 
Plea  that  timber  was  taken  for,  in  waste,  243. 
That  they  wei%  made  before  action  brought,  in  waste,  245. 
Of  nrivate  way  may  be  made  by  grantee,  364. 
REPLiEVIN . 
Bt  whom. 

Person  who  has  absolute  or  special  property,  621. 

Jointenants  or  tenants  in  common,  621. 

Husband  and  wife,  or  husband  alone,  for  taking  the  cattle  of  wife  dtmnkL  621. 

Executors,  621. 
aoaivst  wbom,  621. 
For  what. 

Not  for  fixtures,  621. 

For  the  young  of  cattle  bom  after  the  distress,  621 . 

For  com,  growing  grass,  &c.  621»  622. 

Not  for  charters.  622. 

Nor  for  goods  taken  in  a  foreign  country,  622. 

Goods  distrained  for  rent  after  the  expiration  of  fife  days,  622* 

Not  for  goods  taken  in  execution,  622. 

Nor  under  a  conviction,  622. 

Nor  in  general  in  cases  where  distress  and  sale  are  given  by  stat.  622. 
Unless  the  statute  gives  the  action,  622. 
Pftocns. 

By  original  writ,  623. 

By  plaint  in  the  county  court,  623. 
May  be  granted  between  one  county  court  and  another,  623. 
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And  entered  et  next  conrt.  613. 
Stmt  1  end  f  P.  end  M.  ai  to  depntiet  for  gianting  replefina,  €/tS. 
•  BonDS.    (8ee  pnt  at  to  proceeding*  ■geinat  the  inretiet  and  tlie  tberiiL  ) 
Stat.  West,  f^  e.  f,  6t3. 
Sheriff  may  take  a  bond  from  the  party  himielfi  or  from  one  or  more  pledgeii  «S4 
Form  of  the  bond  and  eonditlony  6f4. 
SUt.  11  G.  S,  e.  19»  624. 
Rent  charge  witfiin,  6%^  note  (d). 

Sheriff  may  take  bond  from  the  plaintiff  and  two  auretiefy  or  fimn  the  latter  al«e,  6IS. 
Form  of  the  bond  and  condition,  diS,  655. 
If  surety  a  material  witness  another  may  be  snbetitntedi  6S5. 

DUTT  OF  TBB  SHERIFF  IN  MAKinO  DSLIVBRAnCB* 

Precept  to  replevy,  6t5. 

Where  the  cattle  are  within  a  liberty,  6t5. 

Sheriff  may  break  open  a  house,  625. 

If  cattle  eloigned,  precept  in  nature  of  withernam,  6tS. 

Cattle  taken  in  withernam  cannot  be  replcYied,  6f6. 
Tbongh  cattle  are  not  retomed,  plaintiff  may  proceed,  6f6. 
Writ  de  proprieiaie  probandi. 

Where  defendant  claims  property  sheriff  cannot  proceed  withoot,  6t6* 

Proceedings  open,  626. 

Claim  of  property  most  be  in  person,  6f6, 
Bot  bailiff  may  plead  property  in  conrt  aboTC,  626.* 

Notice  of  executing  writ,  6t&, 

PROGBEDINOS  »  TUB  CoUMTY  CoURT. 

Levying  and  entry  of  the  plaint,  626,  627. 
Summons  to  appear  at  county  conrt,  627. 
If  defendant  neglects  to  appear,  he  cannot  we  on  replcFtn  bond  for  plaintiff's  not  pns^ 
coting  with  eflfect,  627. 
Rbmotal  into  Superior  Court. 
By  pone,  627. 

By  rtcardari/acioi  loqMeUan,  627. 
Snit  may  be  removed  ihongh  discontinued,  627. 
By  certiorwri  instead  of  reeordarif  627,  note  («)• 
By  aeeed^M  ad  curiam,  627. 
By  certtorort,  628. 

Where  cause  of  removal  mnst  be  shewn,  628. 
Doty  of  the  sheriff  or  lord  on  receipt  of  the  writ,  628. 
Return  made  and  filed  by  tlie  party  suing  it  out,  628,  629. 

/Vocfdmdo fornot filing,  629. 
Sheriffs  return,  628. 
Proceediiigii  after  removal,  628. 

Where  the  suit  is  removed  by  plaintiff  and  defendant  does  not  appemr,  628,  629. 
Where  by  defendant  and  he  does  not  appear,  629. 
Where  the  snit  is  removed  by  defendant,  and  ptadntiff  does  not  declare,  629. 
Where  the  snit  is  removed  by  plaintiff,  and  he  does  not  declare,  690. 
Dbclaratioh. 

Rule  to  declare,  629,  630. ' 

Demand  of  declaration,  630. 

When  canse  has  been  removed  from  inferior  court,  count  dt  novo,  680. 

How  entitled,  630.  ^.  __ 

Venue,  either  in  county  in  which  cattle  were  taken,  or  into  which  they  have  been  drifts 

630. 
Place  most  be  stated,  and  is  traversable,  630. 

Omission  of,  cured  by  pleading  over,  or  verdict,  631. 
Description  of  the  goods  or  cattle,  631. 
Plea: 
Distinction  between  pleas  in  justification,  which  don't  seek  a  return,  and  avowiy,  or  csgsi- 

sance  for  return,  631,  632. 
Property  in  delendant  or  a  stranger,  entitles  defendant  to  a  return  withont  evowry,  6St< 
Aon  ceph  only  puts  the  taking  in  issne,  632. 
Cepii  in  alio  heo,  632. 
If  return  wauted,  avowry  (which  is  not  traversable),  mnst  be  added,  632. 
Where  the  cattle  have  been  in  the  loeui  tn  quo,  fepU  ta  a2to  iocs  generally  must  act  be 
pleaded,  633. 
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U  a  plea  in  bar,  6SS. 
Statute  of  limitatioiit,  63S. 

Mutt  be  tutia  mm  mawUf  tfe.  €3$, 
Juttificatioiis  auder  eertain  Btatntesy  6SS. 
Avowry  amd  CoomtAiiCi. 
Mast  ahew  a  good  title  te  Mnjto,  €S$. 
Several  may  be  pleaded  under  stat.  16  Anne,  c.  16,  65S. 
Need  not  be  averred,  6SL 
Distinction  between,  dS4. 
**  Well  avows,"  instead  of  "  weD  acknowledges,"  matter  of  form  onlj,  dS4. 
The  command  in  cognisance  travenaUe,  6S4. 
Bnt  one  jointenant,  &c.  has  aothority  wilhont  express  command,  6S4. 
MTho  mnst  join  in. 
Tenants  in  common  most  sever  in  avowry  for  rent,  584. 

AUier  for  damage  feasant,  6S4. 
Parceners  and  jointenants  mnst  join  in  avowry,  634. 
Husband  and  wife  may  join  in  avowry  Ibr  rentjars  uxoritf  d54. 
Or  the  husband  may  avow  alone,  684. 
For  rent  arrear. 
What  it  was  necessary  to  state  in,  at  common  law,  634,  635. 
Sut  11  Geo.  f ,  c.  19,  635. 
But  it  may  still  be  advisable  in  some  eases  to  avow  as  at  common  law  686 
Avowries  for  damage  feasant  or  rent  charges  not  within  the  stat.  635.  * 
Exact  amount  of  rent  due  need  not  be  stated,  635,  6S6. 
Nor  that  rent  is  still  due,  636. 
But  terms  of  tenancy  must  be  exactly  stated,  636. 

Where  distress  has  been  made  under  authority  of  certain  statutes,  avowry  ksDeciaL  636 
11  Geo.  f,  c.  19,  cattle  clandestinely  conveyed  away,  636.  ^     f    "^ 

8  Anne,  c  14,  on  distress,  within  six  months  after  tenancy  expired  636 
Form  of  avowry  under  stat.  3f  H.  8,  c.  37,  636.  ' 

For  damage  feasant 
Title  set  forth,  636. 

But  <<  defendanfs  soil  and  ireefaold**  sufficient,  63f • 
That  defendant  was  **  seised"  too  general,  637. 

So  that  he  was  possessed  of  a  messuage,  and  ta«^ca<tlicd  to  common  In  the  loensin 

fuo^  637. 
By  tenant  for  years,  637. 
By  husband  i«re  Mawrtt,  637. 
By  Ibree  of  a  warrant,  &c. 

General  avowry  under  certain  statutes,  637. 
For  an  amercement  or  customary  demand,  637,  638. 
Pleas  ix  Baa. 
To  avowry  for  rent  arrear.  " 

NandmiMt,  638. 
Nan  towjt,  638. 
What  is  evidence  under. 
Exact  amount  of  rent  due  need  not  be  proved,  688. 

Where  plaintiff  did  not  come  in  under  avowant,  that  the  rent  was  paid  by  mbtake.  638. 
That  defendant's  title  had  expired,  638.  ' 

That  plamtiff  occupied  under  agreement  ibr  lease,  638* 
NU  knMl  w  teiumeiUiM  bad  plea,  638. 
Riens  in  arrear,  638. 
Only  puts  in  issue  the  satis&ction  of  the  rent,  638. 
Payment  of  rent  to  mortgagee  with  defendant's  assent,  639. 
As  to  part,  and  tender  as  to  rest,  639. 
Eviction,  639. 
Tender,  639. 
Money  need  not  be  brought  into  court,  639. 
Under  sUt.  11  G.  2,  c.  19,  as  to  distress  for  growing  crops.  639. 
jOc  tiVttfia,  4rc.  639.  o       r» 

Sen  eU  faeUiMf  639. 
Abuse  of  distress,  639. 

Not  in  cases  of  distress  for  rent,  640. 
Former  distress,  640.  '•%.  ^  ^ 

Statute  of  limiUtions,  32  H.  8,  c.  8,  640.  X 


778  INDEX. 


REPLEVIN,  , 

To  avowry  for  damage  feaaant. 
TraverM  of  the  title  alleged,  640. 
Defect  of  fences,  640.    (S^  title  Fettea,} 

Replicationi  notice,  640. 
Rigbt  of  way,  641. 
Right  of  common,  641. 
Abase  of  dutreu,  641. 
Tender  of  amends,  641. 
To  avowry  for  poor^  rates,  641. 
To  avowry  for  cnstoomry  demand,  641. 
luoB  AMD  Verdict. 
Either  plaintiff  or  defendant  may  make  up  the  issne,  64f . 
Defendant  may  proceed  to  trial  witbont  a  fwvite,  64t. 

Cannot  have  judgment  as  in  case  of  a  nonsuit,  64t. 
Either  party  may  enter  the  issue,  64t. 
Verdict  should  apply  to  all  the  issues,  64t. 
Damages. 
For  plaintiff,  64t. 
For  avowant  under  stat.  17  Car.  t,  c.  7,  64S. 

Neglect  to  find  cannot  be  supplied  by  writ  of  inquiry,  649. 
For  avowant  under  stat.  7  and  SI  H.  8,  64S. 
Neglect  to  find  supplied  by  writ  of  inquiry,  64S. 
Costs. 
For  the  plaintiff,  649. 
For  the  defendant  649. 
Under  statutes  7  and  tl  Hen.  8,  649. 
Under  stat  4  Jac.  1,  649. 
Under  stat.  17  Car.  S,  c.  7,  644. 
Under  stat  11  Geo.  t,  c.  19,  644.  « 

Does  not  eitend  to  distress  for  rent  charge,  644. 
Nor  to  distress  for  heriot  custsm,  644. 
Nor  under  canal  act^  644. 
Nor  to  award  of  arbitrator,  644. 
Where  there  are  several  avowries  or  pleas  in  bar,  and  some  found  for  plaintiff  aad  some 

for  defendant,  644»  645. 
In  case  of  judgment  non  oMualeMredisio,  645. 

JUDOMBUT. 

Fpt  ike  piakitjif. 

On  confession,  defeult^  demuirer,  or  verdict,  645. 
FarihidrfttidaMi. 
On  demurrer. 
For  return  irreplevisable  at  common  law,  645. 
And  for  damages  and  costs  in  cases  undo*  stat  H.  8, 646. 
For  arrears  of  rent  and  costs  under  stat.  17  Car.  t,  c.  7,  646,  647. 
Inqpinr  need  only  be  of  the  sum  in  arrear,  and  not  of  the  value  of  the  distress,  617. 
Defendant  may  still  have  the  common  law  judgment  for  a  return  in  addition,  6417. 
^   Fifteen  days'  notice  of  execution  of  writ  of  inquiry,  647. 
After  verdict 
For  return  irreplevisable  at  common  law,  647. 
And  for  damages  and  costs  in  cases  under  stat.  H.  8,  647. 
Ominion  to  find  supplied  by  writ  of  inquiry,  647* 
For  arrears  of  rent  and  costs  under  stat.  17  Gsr.  f ,  c  7,  648. 
Omission  to  find  cannot  be  supplied  by  writ  of  inquiry,  646. 
But  defendant  may  waive  the  benefit  of  the  stat  and  take  a  jndgmcat  at 
law,  648. 
After  nonsuit  of  the  plaintiff  at  common  law,  648. 
For  return,  but  not  irreplevisable,  648. 

Writ  of  second  deliverance,  648.    (See  put.) 
For  damaji^  and  costo,  in  cases  within  stat.  H.  8,  648. 
After  nonsuit  before  issue  joined  under  stat.  17  Car.  f ,  c  7,  649. 
Writ  of  inqoiry  for  rent  in  arrear,  as  well  as  the  value  of  the  distress,  649. 
No  Suggestion  necessary,  if  defendant  has  previously  avowed,  649. 
P      idant  may  also  enter  judgment  for  retam  at  coflunon  law,  649. 
A^^ere  t.p».^i»  nfier  imne  joined  under  stat.  17  Car.  S,  c.7,  650. 
^      piendec       '  •»  '       » 

4 
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EXKCUTIOW. 

Writ  of  rUorm  kabatdOf  650, 
Proceedings  where  the  cattle  are-eloigned,  650,  6Si, 
Cm,  fe^  >!./«.,  or  tlegitf  for  damtges  and  coAts,  under  statotet  17  H.  8,  651. 
Fi,fa.  or  elegit  for  arrearages  of  rent  and  costs  ander  stat.  17  Car.  f,  e.  7,  651* 
QK«re  whether  ca,  m.  under  that  stat.  651. 
Error. 
Replevin  not  within  stat.  27  Elis.  651. 
Costs  in  error,  651. 
On  jndgment  in  inferior  eonrty  65f . 

StATIRO  PR0GEBDIR68.  I 

At  instance  of  plaintiff,  65f* 
At  instance  of  defendant,  658. 
Writ  of  Recaption. 
In  what  cases  it  lies,  652, 65S. 
Defendant  must  justify  and  cannot  a?ow,  653. 
Srcond  Dblitbramcb. 
At  common  law,  jndgment  for  return  after  nonsuit,  not  irreplevisable,  653. 
Stat  West.  8,  c.  t,  653. 

Operates  as  a  supersedeas  to  the  writ  of  refome  JbaftoMls,  654. 
But  not  to  writ  of  inquiry  under  stat.  Hen.  8,  654. 
Nor  to  writ  of  inquiry  under  stat.  17  Car.  f,  c.  17|  654. 
Defendant  ma^  make  cognisance,  654* 
Jndgment  in  for  return  irreplevisable,  654. 
But  in  case  of  distress  damage  feasant  detinue  will  lie,  after  tender  of  amends,  654, 655b 
Procbbdiros  against  the  Sureties.    (See  mfe  as  to  the  Bonds.) 
Constniction  of  the  condition  to  proeeeuie  with  effeti^  655. 
Means  with  success,  and  extends  to  all  the  proceedingR,  655. 
Where  suit  is  stayed  b^  injunction,  no  breach,  655. 
Whether  to  prosecute  with  effect,  aid  to  make  a  return^  are  indepeBdant  conditions,  655. 
Whether  judgment  under  stat.  17  Car.  2,  b  a  waiver  or  the  re^smo  kedtendo,  and  of  the  con- 
dition to  make  a  return,  655, 656. 
Who  may  take  assignment  of  the  bond,  656. 
In  what  court  action  may  be  brought,  656. 
Dechmition,  656,657. 
Plea  and  defence,  657. 
Sureties  only  liable  to  amount  of  penalty  of  bond  and  costs  of  action,  657. 
Cannot  plead  time  given  to  principal,  657. 

Nor  thatplaintiff  has  taken  judgment  under  stat.  17  C.  2,  c.  7,  657. 
Plea  of  fraud,  657. 
Replication,  658. 
Writ  of  inquiry  unnecessary,  6.58. 
Relief  by  rule  under  stat«  11  Geo.  2,  c.  ]9,  658. 
Proceedings  against  the  Sheriff. 
Attachment  cannot  be  had,  658. 
By  whom  the  action  must  be  brought,  658. 
Action  may  be  maintained  after  assignment  of  replevu  bond,  658. 
EzUnt  to  which  the  sheriff  to  liable,  659. 
Evidence  reoutoite. 
Of  tlie  replevying,  659. 

Replevin  iM>nd  need  not  be  proved  when  produced,  660L 
Of^insnfBclency  of  sureties,  660. 
RESTITUTION  oo  error,  in  Real  Action,  350. 
RETORNO  UABENDO,  writ  of,  650.    (See  tiUe  RipUmm.) 
REVERSIONER. 
In  tail  cannot  create  discontinuance  44,  46. 
May  have  assise  on  ouster  of  lito  tenant  for  years,  64. 
May  enter  In  name  of  his  tenant  to  avoid  a  fine,  80. 
Death  of,  does  not  toll  entry  where  preceding  estate  is  for  life,  81. 

AUUr  where  it  is  for  years,  82. 
May  enter  to  make  claim  on  ouster  of  his  tenant  for  years  and  disseisin  of  hinMelf,  87. 
Entry  of,  when  preserved,  after  disseisin  by  stat.  32  H.  8,  r.  93,  87. 
What  writs  of  entry  he  may  have.    (See  title  £ft<fy,  9Vrii§^.) 
When  he  may  sne  in  waste,  107, 108, 109. 
To  what  fixtures  he  is  entitled,  115. 
Csnnot  have  deceit  for  non-summons  of  tenant  for  life,  137* 
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REVERBIONER,  (emUkmti). 

Recdt  of,  In  reu  tetioiiSy  287. 

When  he  maj  hare  error  on  jodgment  in  reel  Mdon,  346. 

May  hare  action  Ibr  a  nnisanee  iqorionf  to  refenioni  STf . 

Effect  offine  levied  by,  500. 

When  barred  by  the  ttatnte  of  limitations,  505. 

Cannot  have  tretpav  before  re-entry,  66i» 

When  he  may  juttlfy  an  entry  npon  the  land  dendMd,  087,  688. 
REVOCATION  OF  WILL,  proof  of,  593. 
RIENS  IN  ARREAR. 

Plea  of,  fai  debt  for  rent,  475. 

Plea  in  bar  of,  in  replern,  658. 
RIGHT,  WRTT  OF. 

Where  applicable,  19. 

Writt  m  the  natnre  of  writs  of  right,  A.  31. 

Writs  of  Rioht  Peopsk,  ik 
Right  patent,  SO. 

PrtteipB  ta  eapHtf  SI.  . . ;  j 

Right  of  London,  t6. 
By  wliom  brooght,  St. 

Seisin  necessary,  tk 
Against  whom,  ii.  ... 

For  what,  ib. 
Limitation  of,  10, 177. 
Process  in,  S3. 
Count  ID,  176. 
Pleas  in  bar  in»  S15. 

Jary  process  in,  S97.  ••..••  Jj 

No  damages  In,  307. 
Jndgment  in,  3S9. 
Riom  CidOSB  in  AncmnT  Dbmbsmv. 

Where  It  lies,  S3. 

How  removed,  S4. 

Jnryin,  S4. 

ForeJcn  plea  In,  how  tried,  84. 

Copyholder  cannot  have  it,  S5. 
Right  db  Ratiobabili  Pastb. 

By  and  against  whom,  S5. 

No  grand  assise,  S6. 

View  does  not  lie,  S6. 

Nor  voacher,  S6. 
Right  of  Advowsob. 

When  necessary  before  stat.  WesUn.  S,  S^ 

Alterations  made  by  that  stat  S8. 

And  by  stat.  7  Anne,  c.  18,  S7. 

Never  necessary  to  be  resorted  to  now,  S8. 

Writ  of  right  of  advowson  of  tithes,  S8l 
Right  op  Dowbk,  S9.    (See  title  Diwer.) 
RIOHT,  WRITS  11^  THE  NATURE  OF  WRITS  OF 
Right,  mar  dheUdmir,  31. 
Db  Ratiobabiubvs  Ditisis,  iAsd. 
Right  of  Wahii^  ikid. 
Db  Consvbthdibibvs  bt  Sbrvitiis,  3S* 
Cbssatit,  3S.    (See  title  Cfssadf.) 
Escrbat^  34.    (See  title  Eack&U.) 
Natito  Habbhdo,  35. 
Qvo  Jubb,  36» 
Sbcta  ad  Molbbbinvm,  Ifttd. 
Nb  imjvstb  Ybxbs,  37. 
Mbsnb,  38. 

DowBB  OBDB  NiHU  Hahbt,  39; 
QvoD  Pbbhittat,  40. 
Formbdob,  43,  53.    (See  title  Feraiete.) 

In  the  descender,  54. 

In  the  remainder,  57. . 

In  the  reverter,  59. 
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RIVER. 
Pttblic  OAfipbley  obttnietioo  offer  twmty  yean  no  bmr^  369.  .  . 

In  the  mtwe  of  a  highway,  360,  S66> 
FIraih,  to  whom  the  soil  bolonn.  666> 
SAVER  DEFAULT. 
OnW  neeenary  when  the  ptoceia  ft  grand  or  petit  capoi  168* 
Belore  appcaranee  or  after,  168. 

An  inAnt  feme  corert,  or  Tonehee,  need  not  MTe  a  defiinlt,  168,  169. 
What  excoae  sufficient,  169. 
Usoal  escQse  non-eommons,  169, 
Vacer  of  law  of  non-sommons,  169. 

How  waged,  169. 

Day  giTen  to  perfect  it,  which  most  be  in  person,  169. 

Essoign  lies  on  that  day,  169. 

On  defhnlt  on  a^orament  day  demandant  has  judgment,  169. 

How  peifected,  170. 

Nnmoerof  coropargators,  170. 

In  rase  of  corporation,  or  where  tenant  is  ill,  trial  may  be  by  Jnry,  170, 
Releaee  of  defealt,  170. 

At  what  time  it  may  be,  170. 

When  released  appearance  entered,  170. 

Coonting  hw  demandant  t  release,  170. 

8o  essoign  by  him  at  retnm  of  gnind  cape,  170. 

Release  to  one  of  soTeralJobitenants  release  to  all,  170. 
What  pleas  the  tenant  may  plead  before  sa?hig  his  deflmlt,  170. 
On  dehnit  saved  the  writ  abates,  170. 
If  tenant  foils,  denmndant  has  Judgment  of  seism,  170. 
SCHOOLMASTER  hafmg  freehold  offlo^  how  ejected,  585. 
SCIRE  FACIAS.    (See  title  TmrHmmh.) 
General  non-tennre,  no  plea  in,  198. 
Special  non-tennre  good,  198. 
Jointenanc^,  plea  of  in,  800. 
To  reviTO  jadgment  in  real  actions,  348. 

After  recoToiy  in  9«er<Ja^|Md<^,  where  a  cleik  has  been  admitted  piwdinii  Jtf*,  Stf . 
In  «(iectment,  611. 
SECOND  DELIVERANCE,  writ  of,  658.    (See  title  R^rinte.) 
SBCTA  AD  MOLENDINVM. 
Writ  of,  86. 
Proeem  in,  151. 
AoTion  OH  THB  Cask  »  thb  n  aturb  of.  857. 

What  castoms  are  good  as  to  snit  to  a  miD,  88^« 
Who  are  bonnd  by,  858. 

Owner  of  mill  bonnd  to  keep  it  In  order,  858. 

Declaration  in,  875. 

Plea  in,  579. 

Evidence  in,  879,  note  (A. 
SEISIN. 
Mnst  be  actual  in  demandant,  6. 
In  law,  snfflcient  in  tenants,  8. 
What  snfflcient  in  writ  of  righ^  88. 
In  hiw,  of  bnsband,  sufficient  fai  dower  imds  niUI  M««,  89. 
What  necessaiy  in/mmed^n  in  the  deseeoder,  55. 
In  assise  of  nscel  disifiita,  64. 

For  an  office,  €T. 
hk  hiw  snttcicnt  in  descent  tolling  entiy,  81. 
When  stated  fai  the  count,  174. 
Of  demandant,  how  inquured  hito  in  writ  of  right,  817. 
In  fee,  how  proTod,  587. 
SERVICE. 
Of  declaration  in  ejectment,  555  to  56 1.    (See  titie  JQeeemail.) 

Affidavit  of,  561  to  565.   (See  title  J^tetwmi.) 
SET  OFF. 

Plea  of,  in  covenant,  461. 
SEWERS. 
Commissionen  of,  when  Ihible  in  case  for  nuisance,  874. 
Replevin  on  dislreu  under  statute  of,  888,  note  (i). 

Avowry  in,  637. 
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SEWJSM^  {anUwrntfy 

Plea  in  bar  to,  641. 
ComniHionen  of,  eannot  maintain  tretpaM  q*  c,/,  661,  669. 
SEVERAL  TENANCY,  plea  of,  196.    (See  tiUe  Abdtemad.) 
SHERIFF. 
Doty  of  on  writ  of  reduMtiM,  71,  7t« 
Doty  of  on  writ  of  ofriyienmif,  126. 
Duty  of  in  making  summoni  in  real  actions,  147. 
Doty  of  in  executing  writ  of  attachment,  151. 
Duty  of  in  executing  writ  of  grand  cape,  165. 
Doty  of  in  making  deliverance  in  replevin,  6t6* 
Duty  of  on  receipt  of  writ  of  re.  la.  lo.  in  replevin,  6f  8. 
Proceedingf  against  for  not  taking  sureties,  or  for  taking  insoffieieot  snreties  in  replevin,  6J8  to 

660.    (See  title  RepUwm,) 
Jostification  by,  nnder  legal  process,  in  trespau,  68S.    (See  title  IVapass.) 
When  he  may  break  open  outer  and  inner  doors  to  execute  process,  684,. 685* 
When  be  may  enter  the  house  of  a  stranger  to  execute  process,  684p  685. 
SINE  ASSENSU  CABITUU,  writ  of  entry  of,  97. 
SLANDER  OF  flTLE. 
Action  on  the  case  lies,  where  special  damage  sustained,  S90. 
Wilfnllv  publishing  a  labe  lease  as  a  true  one,  590. 
Lies,  though  the  words  are  spoken  to  a  stranger,  390. 
And  tboogli  there  is  another  remedy  for  the  dunage  suatained,  390. 
The  words  themselves  must  appear  to  impeach  the  title,  S90» 
Hie  slander  most  go  directly  to  defeat  plaintiff's  titk,  891. 
For  heir  apparent,  391. 
Jolntenants  or  coparceners  may  join  in^  S91« 
Malice  the  gi»t  of  the  action,  391. 

Does  not  lie  for  words  spoken  InmSiJide  by  one  claiming  intentt,  39 1« 
Or  by  his  agent,  391. 
Although  in  fact  he  had  no  interest,  39S. 
Declaration* 
States  plaintiff's  title,  392. 
iMt^uOppoiuuedf  good,  unless  on  special  demurrer,  492. 
Quare  whether  word/«te  necessary,  392. 
Special  damage,  what  suffieiciit>  392>  393. 
Plea,  393. 
Evidence. 
Malice  and  want  of  probable  cause,  393. 
Interest  of  phiintiff  roust  be  proved  as  laid,  393. 
Special  damage,  393,  394. 
Costs,  though  damages  nnder  40t.  394. 
SPECIAL  DAMAGE. 
Necessary  in  action  fornuisance  in  lughway,  366.    (See  title  fTay.) 
Necessary  in  actions  for  slander  of  title,  390. 

When  and  how  recovered  on  rescinding  contract  for  purchase  of  real  property,  400^  401,  402. 
In  trespass,  671. 
STAYINO  PROCEEDINGS. 
In  ejectment,  614  to  620.    (See  title  l^icHKeftt.) 
In  replevin,  652. 
STYLE,  old  or  new,  528,  529. 
STATUTE  MERCHANT,  tenant  by. 
May  have  assiie,  8. 
Not  liable  for  waste,  113. 
Mav  bring  ejectment,  511. 
Evidence  in,  596. 
STATUTE  STAPLE,  tenant  by. 
May  have  assise,  8.  .   . 

Not  liable  for  waste,  113. 
May  bring  ejectment,  511. 
Evidence  in,  596. 
SUMMONS  in  real  actions. 
Usually  the  first  process  in  all  real  actions,  146. 
Whether  actual  summons  ought  to  be  made,  146. 
Modes  of  taking  advantage  of  non-snmaions,  147. 
Most  be  fifteen  days  between  the  teste  and  retoniy  14>'« 
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SUMMONS  10  real  aetknit,  (c«ii<taiM«n. 

Most  be  ler? ed  fifteen  dayt  belbro  the  retnroy  147. 
Sberiffli  duty  oo  receifing  the  sammoiM,  147. 
Doe  tenriee  most  be  proved  by  two  Munmoneri^  147. 
Shoold  be  io  terrA  pdUA,  148. 
Whether  the  tenant  be  there  or  not,  148. 
Prayee  in  aid  may  be  aommoned  there,  148. 

In  puere  imfidii,  snmmons  either  at  chorch  door,  or  to  the  panon,  148. 
Where  lanoa  io  aeveral  toim,  tommons  in  one  sofficient,  148. 
Most  be  lenred  before  «in-«et,  148. 
Sorest  mode  of  senriug  ranunoiit,  148* 
Proclamations  on  acoordinc  to  51  fiUs.  c  S,  s.  $,  148. 
If  no  chnreh  in  the  parish,  snmmons  at  oommon  law  snflieient,  149* 
So  if  no  sermon  or  prayers  between  delivery  of  writ  and  retnm,  149t 
Where  parish  is  in  two  eoonties,  and  the  land  in  one  and  chorch  in  the  otheri  proclamations 

in  that  chnreh  by  the  sheriff  of  the  county  where  the  land  lies,  i49* 
Where  lands  lie  in  several  parishes,  procfamiattons  in  one  sdlldent,  149. 
Sheriff's  retnm,  149. 
As  to  the  proclamations,  149. 
May  eaense  himself  for  not  sommoning,  150. 
By  returning  fentt,  150. 
Or  that  no  one  came  to  shew  the  landi  150* 
Bot  not  that  the  tenant  has  yielded  the  hndsy  150. 
Alias  summons,  150. 
If  not  summoned  on  It,  wager  of  law  of  non-sommont  lies,  150. 
Tenant  may  be  esioigned  on,  after  turdi  returned  on  first  smnmons,  160« 
Deceit  for  non-summons,  136.    (See  that  title.) 
SUMMONS  AND  SEVER ANCE  in  real  actions. 
Always  before  appearance,  172. 

After  appearance  demandant  is  nonsuited  without  process,  17S. 
Nonsuit  of  one  demandant  in  general  not  the  nonsuit  of  both,  17S. 
Where  the  writ  is  abated  by  the  death  of  demandant  who  has  been  summoned  and  severed, 

17S. 
In  what  actions  it  lies,  173. 

Effect  o>^  recovery  by  other  demandant  after  sum*  and  aev.,  17S. 
SURETIES  in  replevin  bond.    (See  title  RepUmM.) 

Proceedings  agunst,  655  to  658. 
SURRENDER. 

Of  term,  inlaw*  407,  410. 
TENANTO  IN  COMMON. 
How  they  most  sue  and  be  sued  in  real  actions,  7,  9.    (See  titles  PMrtiea  and  Aboiimmf.) 
May  have  writ  of  partition,  150. 
How  vouched,  S6S. 
Join  In  action  for  niusance,  97f  • 

Where  they  have  joined  in  lease  mav  johi  in  nse  and  occupation,  405. 
One  may  sue  alone  in  debt  for  doable  vataie^  479* 
Demise  ny,  how  laid  in  ejectment,  550. 
How.  they  must  avow  in  replevin,  634* 
Most  johi  in  trespass  ptare  dmuMmfregUf  665» 
In  trespass  9.  c./  may  plead  non-joinder  of  cotenant  in  abatement,  668. 
That  defendants  are  tenants  ii|  common  vrith  pfauntiff,  good  evidence  under  general  issue  in 
trespass,  673. 
AUttr  that  plaintiff  is  tenant  in  common  with  a  third  person,  674. 
TENANT  in  Real  Acrions  vrho  must  be  made,  8,  9.    (See  titles  Parfiei  and  JUUmma.) 
TENANT  IN  TAIL  AFTER  POSSIBILITY. 
Not  liable  in  waste,  llf . ' 
il<(^  his  assignee,  lit. 
That  phuntiff  became,  pendhig  the  suit,  pleaded  in  waste,  24t. 
TENDER. 
Plea  of,  in  covenant  for  rent,  46t« 
Plea  of,  in  debt  for  rent,  475* 
Plea  in  bar  of,  in  replevin,  639. 
Of  amends  io  replevm  for  dbtress  damage  feasant,  641. 
Of  amends  for  involnntary  trespass,  689. 
TENEMENT  not  sufficiently  certain  in  ejectment,  483. 
TENETot  TENUIT  in  waste,  133.    (See  title  fVmU*) 
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TERM« 

Prior,  pletded  in  dower,  MS. 
Relief  in  eqoity,  StS,  note  (fi. 

Where  conveyance  of  preioniedy  403  to  49r.    (See  title  J^^dmmi.) 

Of  yean,  how  TCfted  in  iMicneesof  benkropts.  509. 
TERMINI. 

When  stated  in  plea  of  right  of  way,  680.    (See  title  Tmput.) 
TERMOR. 

May  haTO  aialie  of  noTel  diiseMn,  64. 

Camiot  be  made  tenant  in  real  action,  8, 65. 

Hia  entry  not  tolled  by  descent,  86.    (See  title  Entry,) 

His  possession  the  possession  of  the  freeholder,  44, 85* 

Revising  to  restore  lands  is  a  disseisor  at  election,  d3. 

May  enter  In  name  of  rerernoner  to  aroid  line,  81. 

Liable  for  waste,  110,  111,  119. 

Receit  of,  $86,  889. 

Feoflment  and  fine  by,  efieet  of,  498. 

Fine  by,  effect  of,  499. 

Cannot  have  tropass  before  entiy,  665. 
TERRETENANTS. 

How  sued  in  deceit  for  hon-snmmons,  157.    (See  title  Usssif.) 

How  sued  m  deceit  for  impleading;  ancient  delnesne  lands  hi  C.  P.  140. 

One  who  is  charged  as,  cannot  disclaim,  194. 

All  must  be  named  In  assise  of  rent  charge,  199* 

SebrtJMu  against,  on  error  on  judgment  in  real  action,  848. 
TIMBER,  117.    (See  titles  Tru9  and  9rmU.) 
TITHES. 

Right  of  adTOWBon  of,  f  8t 

Assise  for,  68. 

Action  against  owDer>f,  for  snffering  them  to  reaam  oo  phdnttfTs  had,  S56.    (And  seetilfe 

In  what  manner  they  ought  to  be  set  out,  856,  SST. 

Bidit  of  way  to  carry,  36S. 

Ejednent  ior,  487,  545.    (See  Utie  ^ecfmotf.) 

Action  by  lord  of  manor  for  distnrbance  in  coDeetlon  of,  370. 
Assise  for.  68. 
TOLT,  writ  of,  writs  of  right,  80,  SI. 
TOUT  TEBiPS  PRISTf  plea  of  In  dower,  884. 
TREES. 
What  are  timber  trees,  117. 
What  is  underwood  and  seasonable  wood,  117« 
When  eicepted  out  of  demise  not  waste  to  cut  them  down,  180.    (See  title  IFesfs.) 

illttir  when  only  excepted  by  leasee  hi  underiease,  lis* 
OYerfaangfa^  the  house  ofanother  a  nuisanoe.  858,  note  (c)^ 
When  Tcserred  hi  lease  lessor  may  enter  to  shew  them,  865. 
In  whom  the  owneiship  is,  666» 
TRESPASS  quttnOmmmfngU, 
Nature  of  the  iiifury,  661. 
Bt  whom. 
Bytenantatwilloratsufferancf^  any  possession  beng  sufficient  agahut  a  wnMig-doer,  661. 
ByperM>ns  baring  an  interest  or  property  in  the  soil,  661. 

GomminionerB  of  sewers,  &c.  boTe  not  such  interest,  66tt 
Plaintiff  must  haTe  been  in  actual  possemion,  668. 
Heir  at  law,  bargainee,  conusee  of  a  fine,  surrenderee,  derisee,  revenioner  o^yiiot  sue  be- 
fore entiy,  668. 
Nor  parson  before  Induction,  668. 

But  lessor  may  have  trespass  before  entry  on  death  of  tenant  at  wlU,  66S. 
So  where  tenant  at  will  commits  ▼oluntaiy  waste,  663. 
Plaintiff  must  have  had  the  bnmediate  possemion,  66$* 
Possession  by  relation  m  some  cases  sufficient,  663. 
Alter  re-entry  by  disseisee,  663. 
But  not  after  fine  leried  with  proclamations,  664. 
Whether  against  a  feofiee  of  the  disseisor,  663,  note  (Jk). 
Wheie  a  penon  has  an  interest  in  the  soil,  exclusife  poissmion  not  noceitafy  to  eaable  hisi 
to  maintain  trespass,  664. 
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TKESVASH  qMmrteltmmiMfregii,  (cotiimui). 

By  penont  who  baTe  no  property  or  interett  id  the  soili  664. 

Bat  inch  penoM  mittt  have  an  ezchiti?e  po«eiiiony  665. 
Who  firatt  join,  665. 
Rales  ai  to  the  ownenhip  of  walli|  ditcheiy  treeiy  highways,  and  riTerSi  665,  666* 

AOAIIIST  WHOM. 

Principal  and  all  who  aid  him,  667. 

One  wno  commands  or  assents  to  the  trespass^  667. 

Except  iniants  and  feme  coverts,  667. 
Master  not  liable  for  wilAil  trespass  of  his  servant,  667. 
Stat.  6  Anne,  e.  18,  as  to  gnaraians,  &g.  holding  over,  667* 
Owner  of  cattle  mtmmuimn^wrmf  667. 
After  abose  of  aotbority  in  law,  6^^  668. 
Tenants  in  common  most  be  j<&ned,  668. 

DiCLARATlon. 

Fame,  668. 
QaodCMM,  668. 
CSsafiRMomfs,  669. 

Divers  days  and  times,  670. 
Phdntiffmay  prove  a  single  trespass  before  first  day,  670. 
Plaintitrs  possession  most  appear,  670. 
Certainty  and  locality  of  the  loau  ni  qw^  670. 

What  proof  of  abuttals  safficient,  670. 

Strict  proof  of  parish  laid  not  required,  671. 
Damage. 

What  may  be  alleged  in  aggravation  of  damages,  671. 

Special  damage  most  be  stated,  67S. 
Aim  aurmU,  what  may  be  given  in  evidence  under,  679. 
Ft  ei  ^ntU  aod  coaira  jMutm,  673. 

EAS. 

Oemend  imme,  wtat  evidence  nnder,  673. 
Soil  and  freehold  in  defendant,  673. 
Or  in  one  by  whose  command  he  entered,  673. 

Command  most  be  proved,  673,  (/). 
Declarations  of  owner  after  trespass  inadmissible  to  piove  it,  (Ml). 
That  defendant  is  tenant  in  common  with  plaintiff,  673. 
Jnstification  nnder  stat.  11  Geo.  S,  c.  19,  as  to  rents,  673. 

In  actions  by  Justices  of  the  peace,  &c.  7  Jac.  1,  c  5,  674. 

In  actions  against  chorchwardens,  &c.  21  Jac.  1,  c  19,  674. 
What  cannot  be  given  in  evidence  nnder,  674. 


Mode  of  pleading,  and  when  necessary,  675,  676* 

Title  mnst  be  set  ont  specially,  676. 

By  copyholder,  676,  677. 

Bv  oceapier  or  inhabitant,  677. 

Plea  o^  by  way  of  non-existuig  grant,  677. 

Statement  of  prescription. 

Proof  of  larger  prescription  not  a  variance,  677. 

Bnt  it  mnst  M  proved  as  large  as  laid,  678. 
Eigkmfwtig. 
By  0Bnt,  678. 

By  Implied  grant,  or  way  of  necessity,  679. 
By  prescription,  679,  680. 
By  custom,  680. 
How  the  way  nrast  be  described,  680. 

The  particnfatf  kind  of  way  mnst  be  stated,  680. 

The  termhii  of  a  private  way  most  be  stated,  680. 
ifll«€r  of  pnblic  highway,  680. 

Whether  it  may  be  pleaded  as  appendant  or  appai tenant,  680. 
JDf^  q^'/awes. 
In  what  rases  cattle  are  considered  to  be  trespassfaig,  68t« 
SdBcient  to  state  defendant's  psssrsiion  of  his  dose,  681. 
Not  necessary  to  shew  by  what  title  plahitiff  is  bonnd  to  repair,  681. 
IMer  l^al  prsMSf . 
Defendant  mnst  shew  the  process,  &c«  specially,  68f  • 
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TRESPASS  fiMr«  tImmm/rtgU,  (emHmui). 

Party  or  m  ttniyer  mntt  tbew  tlie^)iidgmeBt  ai  well  ai  the  writ,  681. 
The  officer  need  only  ihew  the  wnt^  68t. 

If  the  two  join,  the  plea  mnit  set  oat  the  jiidgnienty  or  it  w&l  be  bad  at  to  both,  68S. 
Officer  justify iof  nnder  meane  fNroceM  mntt  shew  it  retomed,  68S* 
Unlets  he  be  an  inferior  officer,  not  bating  power  to  retarn^  68S. 
Final  process  need  not  be  shewn  to  be  retarnedy  68f« 
Unless  ulterior  proccM  is  to  be  retorted  to,  to  complete  the  jastificatioB,  68t. 
Joitification  under  authority  of  inferior  court. 
'    Jurisdiction  niitst  in  all  cases  be  stated,  683. 

Party  or  stranger  miittthew  tliat  the  canse  of  action  aroae  witUa  tiie  jniiadktiiOB,  €B1 

SfM&leoitirr  as  to  officer,  683. 
The  proceedings  may  be  set  forth  with  a  UHka'  jwufssiaai  cs^,  68S« 
Precedent  snmmons  thould  appear  in  Jnstilying  nadero^piasb  -dSS. 
Justification  of  entry  into  dwellinc  house. 
In  entering  lioute  of  the  party  against  whom  proceit  has  iisaedt  aheriflPli  jnitilk  itia«  dsa 
not  depend  on  the  event  of  finding  demdant  there,  684. 
AUier  as  to  bonse  of  stranger,  684. 
Outer-door  or  wmdows  of  bouse  of  party  privileged,  684. 

AUier  as  to  stranger's,  684. 
iBDer-door  of  party's  hoose  most  not  be  brokan  open  witiioat  previooa  demaad,  68^ 
Unless  the  party  be  within,  684.  . 
So  as  to  stranger^,  684. 
Outer  door  of  person  charged  with  misdeneanoar,  ammI  not  be  bKokaa  withmtpitviMi 
demand,  685. 
Justification  of  excise  officer  nnder  atat.  10  Geo.  1,  e»  10|  685. 
JLiMR«f,  685  to  688.    (See  title  iicsnee.) 
Accord  and  Mtirfaeiiomy  689. 
Arbiimunt,  689. 
ReUoMy  689. 
Slatuii  o/limUuiUni,  689. 
Edojp/pA,  689. 

Tender  i^owunds  nnder  stat.  81  Jac.  1,  c  ]6|  6&9, 
No  plea  to  voluntary  trespass,  689. 
Nor  to  tvespass  committed  by  wmUkif  690. 
Replication  of  latitat  sued  out,  690. 
Or  insufficiency  of  amends,  690. 
Replication  and  Nkw  AssioaifiNT. 
Toplea  ofUbemm  iinetnniham. 
where  the  declaration  is  general  not  muning  the  cioie»  690. 
Where  the  dechinition  names  the  closoi  690. 
Plea  to  the  new  assianment,  691. 
General  issue,  691. 
Justification,  691. 

Second  new  amignnient  to,  691. 
Toplea  of  right  of  common. 
Travene  of  the  right,  691. 
Traverse  of  the  levancy  and  eoncbancy,  691. 
Approvement  of  common,  691. 
New  assignment,  692. 
To  plea  of  right  of  way. 

Traveise  of  the  ri^ ht,  695. 
Under  which  evidence  may  be  giveft  of  the  way  haviaf  been  stopped  bj  te 
two  justices,  695. 
New  assignment,  695. 
Replication  and  new  assignment  a1s0|  694. 
To  plea  of  defect  of  fences,  695. 
1*0  plea  of  justification  under  legal  process, 
Di  tn/Kftc)  generally  bad,  where  process  of  court  of  record  it  plimdcdi  69S. 
AlUir  in  case  of  process  of  court,  not  of  recoid|  695. 
Denial  of  the  writ  or  warranty  695. 

Admitting  the  writ  or  wamnt|  di  btf w<8  db$ptt  rmUm  9m$m,  69S. 
New  assignment,  696. 
Toplea  of  licence. 
Di  ti|f  arid  generally,  bad,  696. 
New  asiignmenti  697« 
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TREflPASS  f Kirr  eUmnmfngiif  (cmtiimed). 
Costs. 
Vbare  pteintttTbai  jodcment  for  party  and  defeodaat  for  part,  697. 
When  a  plea  goiiiic  to  toe  whole  oedaratioD  is  found  for  dielBndant,  698. 
Stat,  ft  aDd  f3  Car.  f ,  c.  9»  gifing  no  more  costs  than  damages  where  the  hitter  are  nnder 

Ibrtj  shillings,  698. 
Eztends  to  trespasses  to  freehoid,  and  to  any  thing  growing  vpon  or  affixed  to  the  fireebold. 

But  not  to  action  where  a  distinct  ii^nry  to  a  chattel  is  alleged  in  the  declaration,  699. 
Mor  when  action  Is  first  brought  in  inferior  coort,  699. 
Nor  where  defendant  jostifies,  700. 
Orantiag  a  view  does  not  entitle  plaintiff  to  fiiU  costs,  700. 
Costs  on  new  assignment. 
Where  defendant  pleads  nojt  gniUif  to  new  assigaosent,  700. 
Where  defendant  suffers  indgment  by  default  on  new  assignment,  70t. 
Where  defendant  suffers  judgment  by  default  on  new  assignment,  but  suffers  a  general 
plea  of  net  gnttf y  to  remain  on  the  record,  70f. 
Stat  8  and  9  W.  5,  giving  lull  cosU  where  the  trespass  is  certified  to  be  wilful  and  malicious, 
70S. 
Certificate  need  not  be  granted  at  the  trial,  703. 

Whether  the  Judge  b  bound  to  certify  in  case  the  trespass  has  been  committed  after  no- 
tice, 703. 
Stat.  4  and  5  W.  and  M.  givuig  full  cosu  against  inferior  tradesmen,  &c  hunting,  &c.  704. 
What  persons  are  within  the  statute,  704. 
TRESPASS  for  Mbsub  Profits.    (See  title  Menu  PrMe.) 
TRUSTS. 
I>eTises  in  trust,  construction  of,  490  to  493.    (See  title  medmeni,) 
Possession  of  ceifttt  one  inut  no  bar  to  ejectment  by  trustee,  504. 
VACANT  POSSESSION.  * 

Mode  of  proceeding  in  ejectment  on  vacant  possession  under  stat*  4  G.  $,  c.  t8,  535. 
Mode  of  proceedmg  in  general,  546. 
Plwty  may  enter  widiout  ejectment,  546. 

Notice  to  appear  in  efectment  on,  555.  / 

AflSdaYit  of  service  of  decUuation,  565. 
VENDOR  AND  PURCHASER.    (See  title  ifssMNMii  mS^U^  Jtsol  Pr^pirty.) 
VENUE,  in  real  acrions,  18. 
In  actions  on  the  case  for  nuisance  to  real  property,  379. 
In  covenant,  451. 
In  .debt  for  rent,  470, 471. 
In  debt  for  nse  and  occupation,  477. 
In  ejectment,  548. 
VIEW  fai  Rbajl  AcTions. 
When  denied,  f  47. 
When  the  tenant  has  no  other  lands  in  the  same  vill,  £47. 
When  the  tenant  is  in  by  bis  own  wrong,  247t 
In  intrusion  and  entry  in  the  futfrus,  S47. 
The  rule  does  not  extend  to  cases  where  the  view  is  deasand^  of  another  thing  than 
amt  sought  to  be  recovered,  f  47. 
Where  there  is  a  privity  of  blood,  f  47. 
In  writ  of  right  of  dower,  248. 
In  case  of  the  heir  at  common  law,  248. 

In  case  of  the  alienee  of  the  husband  by  stat.  of  Westm.  2,  c.  48,  848. 
In  dower  Mads  nttilAefree,  248. 
In  various  other  actions,'  248. 
In  what  cases  taken  away  by  stat.  West.  2,  c.  48,  249, 250. 

irhen  the  tenant  by  his  plea  takes  cognisance  of  the  land,  250, 251. 
When  granted,  251. 

In  what  actions,  251. 
At  what  time  prayed. 
Before  or  after  the  count,  251. 
Wither  after  a  ceneral  imparlance,  251, 252. 
Aftar day  ttktnhy  freee pmtUm^  252. 
In  wnt  against  two  where  one  confeiaaa  the  actiea,  252. 
At  the  grand  cape  retnmedy  252. 
Not  after  plea,  252. 
CoBoteiploa  of  view,  252. 
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VIEW  In  Rial  AcTiom,  (tmiwmi). 
In  wbmt  caieiiy  t5t. 

Judgment  agtintt  temnton  deimmr  to  comterpkn  pcraiptoffyt  tSS. 
For  tenant,  that  be  hafe  a  view,  f 5f . 
Writ  of  view. 
Doty  of  demandant  to  point  ont  the  landa,  t5S. 
Sheriff  must  give  notice  to  the  vlewen  and  to  the  tenant,  SftS. 
Retnm  to,  f  Ss. 

Nine  retanu  between  tcate  and  retnrn*  S59. 
Essoign  after,  159. 
What  may  be  pot  in  view. 
In  action  for  rent,  the  tand  ont  of  which  It  iMnca,  f5S* 
In  fnod  ftrmUlMi  of  common  or  way,  S5S. 
What  part  of  the  land  shall  be  put  in  view,  SftS,  t54. 
In  amiie  of  an  office,  the  place  where  it  it  exercised,  S54. 
Sheriff's  return,  tft4. 
Proceeding!  after  view. 
Tenant  may  be  emoigned,  f54. 
Demandant  must  count,  S64. 
Wlmt  pleai  in  abatement,  t54. 
View  by  the  Jorori,  S54. 
In  auiie  of  wmotl  ditMtffai,  how  given,  €55. 
In  anise  of  nuisance,  S55. 
Invraste. 
Ancient  practice  in,  S55« 
Stat.  4  Anne,  c.  16,  s.  6,  t55|  S56. 
VOUCHER. 
Origin  of,  C57. 

Two  modes  of  taking  advantage  of  vrarranty,  voucher,  and  rebutter,  t57. 
Originally  no  distinction  between  lineal  and  collateral  warianty  an  to  Tonchary  S5r« 
How  affected  by  stat  Gloucester,  6  Ed.  1,  c  S,  t5S. 
And  by  statute  dt  doms,  S58* 

By  Stat.  11  H.  7,  c.  SO,  warranties  on  alienation  by  wife  of  husbands  lands  nmde  void,  SdS. 
By  Stat.  4  Anne,  c.  16,  warranties  by  tenant  for  Kfe,  and  collateral  wanantiea  by  ancestar 

having  no  estate  of  inheritance  made  void,  S58,  S59. 
Distinctions  between  vrarranties  and  covenants  for  title,  S59. 
Exprem  or  implied. 
£zpress  by  word  irarraaf  ise,  S59. 
Implied  in  word  dedi  in  feoffment,  S59. 
In  homage  ancestral,  S59. 
In  exchange,  S59* 

In  gift  in  tail  or  lease  for  life  rendering  rent,  S59*  .  . 

In  awignment  of  dower,  S59,  260. 
Implied  general  warranty  not  destroyed  by  expros  funeiml  wannalj,  960* 
Who  may  vouch. 
Privity  necettary,  S60. 
No  one  who  is  in  in  the  posf ,  S60. 
Q«ar<  as  to  ociltci  fne  asr ,  S60. 
No  one  who  is  in  of  aootlier  estate,  S60. 
Not  an  assignee  unless  named,  S60. 

But  assignee  of  tenant  for  life  may  vouch  on  implied  wamntyy  S60. 
Donee  or  lessee  ibr  life  remainder  over  in  fee,  S60,  S61* 
AiUer  where  remainder  is  not  limited  over,  S60,  S61« 
Assignee  of  part  of  the  land,  S61. 
Not  the  assignee  on  implied  warranty  on  partition,  S61« 
Coparceners  mnst  vouch  jointlv,  S61. 

Unless  after  partition  made  by  the  act  of  one  only,  S61* 
Jointenants  must  vouch  jointly,  S61. 
Unless  upon  special  canse  shewn,  S6S. 

As  where  one  jointenant  has  made  a  feoffment,  S8S» 
By  Stat.  31  H.  8,  c.  1,  s.  S,  jointenants  nftar  partilioo  any  faavn  aid  to  darajgn  wsi- 
rauty  paramount,  S6S. 
Tenants  in  common  mnst  sever  in  vouching,  S6S« 
Tenant  in  some  cases  may  vouch  himself,  tf6S. 
Who  may  be  vonched. 
Heir  not  bound  unless  named,  S60. 
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Ezcq>t  in  cases  of  implied  wwnuDty,  t60. 
Assignee  of  donor  in  tail  or  lessor  for  life  on  implied  warranty ,  S6i. 
Coparceners  most  be  vouched  jointly,  €61. 

Gavelkind  heirs  and  beir  in  Wongh  Engliib,  tCU 
Jointenants  must  be  jointly  vouched,  €6f. 

Where  one  dies,  survivor  and  heir  vpnohed,  S6t. 
Tenant  In  some  cases  may  vouch  himself,  t6t> 
Demandant  may'in  some  eases  be  vouched,  S69« 
In  what  actions  it  lies,  269,  f  64* 
In  what  cases  necensary  to  shew  cause  in  vouching,  S64. 
Vouchor  cannot  vary  fronv  the  caose  sliewn,  S64. 
Cause  may  be  counterpleaded,  f  64. 
Or  if  insufficient  demurred  to,  S64« 
Connterplea  of  voucher,  t64. 
Distinction  between  connterplea  of  voucher  and  of  warrarty,  264»  $65* 
To  the  person  of  (he  vouchor  or  vouchee,  S65. 
Counterpleas  given  by  statute,  t65. 
By  Stat.  West.  1,  c.  40,  that  the  tenant  or  his  ancestor  was  4he  first  that  entered  after 
the  death  of  person  last  seised,  266. 
To  what  actions  stat.  extends,  266. 
Tenant  by  receit  and  vouchee  within  the  act,  f66. 
If  vouchee  will  immediately  enter  into  wairauty  no  counterplea  lies»  f66. 
By  same  stat.  that  vouchee  never  had  seisin,  &c  whereby  he  might  have  enfeoffed  the 
tenant,  t66. 
To  what  actions  it  extends,  t66« 
Wliat  seisin  is  intended,  t66f  S67. 
Tenant  ousted  by  these  counterpleas  may  have  war.  ehar.  967, 
Connterplea  of  warranty,  267. 
Abatement  of  voncher  and  revoneher,  267,  .268* 
Procem  against  the  vouchee,  268,  269,  270,  167. 
Against  infant  vouchee,  269. 
Against  foreign  vouchee^  269. 
Emoignnpon,  159. 
By  what  warranty  the  vouchee  aller  entry  may  be  bound,  270. 
Where  the  vouchee  is  an  infant,  270. 
Where  cause  is  shewn,  for  no  other  cause,  270. 

Where  two  are  vouched,  and  it  appears  that  one  was  an  infiut  at  the  time  of  warranting, 
270. 
Proceedings  afler  voucher. 
Demandant  must  count  ds  noes,  270. 

Plea  to  the  count,  270,  271. 
Judgment  upon  voucher. 
Upon  issue  on  counterplea  to  voudier,  S71. 
On  demurrer  to  counterplea,  271. 
On  demurrer  to  voucher,  271. 
On  issue  between  tenant  and  vouchee,  271. 
On  demurrer  between  tenant  and  vouchee,  271. 
In  dower,  272. 
Recovery  in.  value. 
Damages  may  be  recovered  against  voochee,  272. 
No  recovery  agamst  renBainderman  on  warranty  implied  on  lease  for  life,  272. 

But  voucher  lies  in  sueli  case  in  lien  of  aid  prayer,  272. 
Execution  cannot  be  sued  against  vonchee  before  execution  against  tenant,  272. 
Recovery  against  one  when  two  are  vouched,  27S. 
No  recovery  where  process  has  not  been  served^  278. 
What  shall  be  recovered. 
Only  to  the  amonnt  of  assets  from  warranting  ancestor,  273. 
On  exdnrnge,  only  the  lands^given  in  exchange^  273. 
What  by  tenant  for  life,  273. 
What  by  tenant  in  fee,  273,  274. 
What  by  and  against  tenant  in  tail,  274. 
What  by  tenant  in  dower,  274. 
What  by  heir  ex  pvtt  mtttnAf  274. 
What  by  special  heirs,  274. 
According  to  what  valn^  274. 
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To  value  at  time  of  wantntiii|,  thoogh  aftenvirdf  iacreaKd,  S74. 
But  vonohee  mmt  plead  this  tpedally,  f74. 
Uoleu  the  land  becomes  of  greater  yalne  after  the  eotij  into  warnmty,  f74. 
Reason  of  common  recoveries  being  soffered  on  writ  of  entry  in  the  put^  t74. 
UNDERLEASE. 

When  breach  of  a  covenant  not  to  assign^  494.    (See  title  CteoMaii.) 
UNDERWOOD.    (See  title  Trea.) 
UttE  AND  OCCUPATION,  assnmptit  for. 

Where  assumpsit  lay  for  rent  at  common  law,  404. 
SUt.  11  O.  2,  c.  19»  s.  14,  404. 

Equivalent  for  the  rent,  not  the  rent  itielf,  recovered,  405. 
Plaintiff's  title. 
Need  not  be  a  legal  one  where  defendant  came  in  nader  him,  404^  409. 

Aliier  where  defendant  came  in  nnder  another,  404,  409. 
Grantee  of  reversion  may  have  it,  unless  before  notice  the  net  hat  been  paid  to  the 

grantor.  405. 
.    N  otice  of  title  of  eetUi  qui  trutt  safficient  in  action  by  tmateey  405* 
Tenants  in  commoh,  when  they  may  join  or  sever,  405. 
Defendant  holding  under  plaintiff  cannot  hnpeach  his  title,  405. 
Though  he  may  shew  it  expired,  405. 

In  which  case  he  must  renounce  it  at  the  time,  406. 
Title  of  grantee  of  reversion  cannot  be  impeached,  406. 
Submission  to  distress  acknowledgment  oftitle,  406. 
Effect  of  judgment  by  defimlt,  406. 
Defendsnfs  occupation. 
Need  not  have  been  actual,  406. 
Tenant  liable,  though  he  has  quitted  in  pnfioance  of  a  parol  Uceaee  from  tendiord,  407. 
Unless  landlord  lias  accepted  another  tenant,  40r. 
Or  has  himself  determined  the  occupation  by  accepthig  the  Itey,  407. 
Afler  bankruptcy,  407. 

Assignees  not  liable  far  bankrupt's  occupation,  407. 
Husband  not  liable  for  the  occupation  of  his  wife,  dgmtafai  407. 
Tenant  liable  after  premises  burnt  down,  407. 
When  premises  are  let  for  an  immoral  purpose,  407. 

In  what  cases  a  person  is  liable  who  enters  nnder  a  contract  Ibr  sale,  or  witbomt  «i- 
press  stipulation  as  to  a  tenancy,  40B,  409,  410. 
When  under  anagreement  for  a  lease,  409* 
When  the  occupation  is  determined. 
By  acceptance  of  new  tenant,  410. 
By  acceptance  of  key,  410. 
By  eviction,  410. 
By  recovery  in  ejectment,  411. 
When  the  demise  is  by  deed  assumpsit  will  not  lie,  411.^ 
AlUer,  when  the  instrument  does  not  operate  as  a  demise,  411. 
Declaration  in. 
Local  situation  need  not  be  stated,  411. 
But,  if  stated,  must  be  proved,  411. 
It  most  appear  by  whose  permission  defendant  occnpied,  411. 
Plea. 
General  issue,  412. 
Stat,  of  limitatioDSy  41t. 
NU  kabuU  m  ttnmeniu  bad  plea,  4U. 
Evidence. 
Phiintiff*s  title,  how  proved,  41t. 
Defendant's  occupation,  how  proved,  412. 
Continuance  or  tenancy  presumed,  41S,  413. 
Occupation  determined,  413. 

Executor  sued  as  assignee  what  evidence  defence,  419. 
Local  situation  of  the  premises,  413. 
Damages,  how  calculated,  413. 

Where  defendant  hils  held  nnder  an  unstamped  writtca  agreeoNnty  parol  evidence  iand- 
missible,  413. 
But  such  agreement  mnst  appear  to  be  between  the  partlee  at  landlord  and  tenant,  and 
to  rehite  to  the  time  in  qnettiony  413. 
DsnTfor.    (See  tiUe  DeM.) 
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USES,  ttetnte  of. 

In  whom  it  vmu  the  legal  eOate,  490.    (See  tide  EiMtmni.) 
WAO£R  OF  LAW  of  non-flpnimoiis,  169.    (See  title  9mtr  DrfiaM,) 
WAIVBlt 
Of  right  to  doable  Yalae»  479. 
Of  notice  to  qait»  5dt,  539. 
Of  forfeiture  dt  landlord,  540. 
WALES. 

Real  actioni  in,  154^  135. 
WALLS,  ownenhip  of.  665, 
WARD. 
Writ  of  right  of,  31. 
Proceitin,  154. 
WARRANTIA  CHARTJE,  writ  of. 
Netnre  of  the  action,  149. 
May  be  brought  q;itia  llawf,  149. 
Gronnded  upon  warranty  either  eipretB  or  in|riied,  149. 
In  many  casea  concnrrent  remedy  with  voucher,  148. 
Lies  in  cases  where  there  is  no  Toucher,  149. 
Lies  before  plaintiff  is  impleaded  in  other  aetion,  14f  . 
But  no  execution  issues  till  damage  necffnes,  149. 

And  if  afterwards  impleaded  in  action  in  which  Toocfaer  lies  he  ought  to  vouch,  143. 
Or  if  no  voucher  lies  in  such  action  he  ought  to  require  n  plea  from  his  wartantor,  143 
Lost  if  he  does  not  sue  before  he  loses  land  in  other  action,  143. 
Does  not  lie  if  plaintiff  is  in  of  another  estate,  148. 
Form  of  the  writ,  143. 
Process  in,  143. 
Venue  transitory,  143. 
Limitation  of,  11. 
Count  in,  188. 
Pleas  in  bar  in,  946. 
Damages  in,  318. 
Costs  in,  393. 

Judgment  in,  339.  « 

WARRANTY.    (See  title  FeucAsr.) 
Releases  or  confirmation  with  wamuity  will  emate  diaooDtiattanee,  45,  51. 
Collateral  must  be  pleaded  in  writ  of  right,  915. 
Actual  or  implied,  957,  959. 
Statutes  restraining,  957,  958. 
Who  may  take  advantage  of,  and  be  bound  by,  iiO. 
CoUateral,  said  to  make  a  title  in  ejectment,  489. 
WASTE,  writ  of. 
Bt  whom  brouort. 
Immedmte  reversioner  or  remainderman  in  fee  or  in  taU,  107* 
But  not  where  there  is  an  intermediate  estate  of  ftnaield,  107. 
Until  after  the  determmation  of  that  esUte,  107. 
Or  nnless  the  Intermcduite  remainder  is  contioBeat,  t07« 
Or  for  years,  107. 
Not  where  the  reversion  has  been  granted  for  yeara,  107. 

AUi»  where  reversionary  lease  is  asnde,  107. 
Specnl  cases  where  waste  ties,  though  lessor  had  nothing  in  reveision  at  time  of  waste 
done,  108. 
Where  lessee  for  life  makes  fhoffment  iu  fee  on  eeoditien,  and  waste  is  done,  108. 
Where  waste  is  done  in  the  vacancy  of  n  see,  108. 

Where  lessee  is  disseised  and  waste  done,  108.  « 

Cases  where  one  who  has  not  the  inheritance  amy  Join  ia  waste,  108. 
Where  tenant  for  life,  and  reversioaer  ui  fee.  Join  ia  a  lease,  108. 
Where  reversioa  is  granted  to  two,  and  the  hehfs  of  one  of  them,  108. 
Where  two  Jointenants  for  Ufe,  reversion  to  one  of  them,  join  in  a  tora,  106. 
RMuedy  by  stot.  West.  9,  by  one  joiateoant  agaiast  his  oomnanion  for  waste,  108. 

Stat,  does  not  extead  ta  patceaera  befoi«  parlitieo,  109. 
Coparceaers,  how  they  must  sue,  109. 
Hdr  caaaot  sue  for  waste  done  la  hia  •aceHor's  time,  109. 
Nor  lacceasor  for  waste  doae  ia  his  predecessor's  time,  109. 
Nor  grantee  of  leveiiion  for  waste  done  before  frut,  t09. 


79S  INDEX. 

WASTE,  (cMtMiwd). 

Nor  lord  by  etcheftt  for  waste  done  before  the  etdwet/109. 

Where  the  reveraioo  is  changed,  the  aetioii  of  waste  is  lost,  109. 

Where  tenant  in  tail  leases  for  his  own  life  and  afterwards  releaici  all  hia  rigjht  to  the 

lessee,  he  cannot  maintain  naste,  109. 
Tenant  in  tail  after  possibility  cannot  have  waste,  109. 

AGAIIItT  WHOM  BROUOUT. 

At  common  law  only  against  gnardhin  in  chtralry,  tenant  hi  dower,  nnd  by  the  cntesy, 

109.    Qvtfre  as  to  tenant  by  the  curtesy,  110. 
Bj  Stat,  of  Gloucester  against  tenant  for  life  or  years,  110. 

Where  tenant  in  dower,  or  by  the  curtesy,  assigns,  and  astigoee  commits  waste,  andi  te- 
nant is  still  liable,  110. 
But  if  after  snch  assignment  the  heir  grants  the  rerersioo,  grantee  of  revenion  aa^y 

have  waste  against  the  assignee,  lio. 
Tenant  jmr  muire  ei«,  occopant  and  devisee  within  the  statate  of  Glonceater,  110,  Hi. 

Statute  of  Oloacester,  ito,  111. 
Tenant  for  life  or  years  answerable  for  waste  done  by  a  stranger,  111. 
Even  thongh/Mi«  emvert  or  inftnt.  111. 
Waste  by  one  jointenant  is  the  waste  of  his  cotenant,  111. 

Bat  damages  recoverable  against  the  former  only,  ill. 
Bmrom  and  Fcmc.—Feme  lessee  for  life,  Baron  does  waste,  aetioB  Uea  against  both.  Hi. 
And  if  the  baron  dies,  against  feme.  111. 
But  if  feme  dies,  not  against  baron.  111, . 
AKier  in  case  of  lease  for  years,  ill. 
Lease  to  both,  and  baron  does  waste  and  dies,  ftme  poaishable  if  she  assents  to  the  ]< 
ill. 


Tenant  for  life  or  years  who  commits  wuto  and  assigns,  may  be  sued,  and  piemhca  tcco< 
ed  in  such  action,  lit. 
Bat  if  waste  is  done  after  assignment,  assignee  must  be  sued,  111. 
AlUir  in  case  of  tenant  in  dower,  and  by  the  curte^,  110. 
And  if  tenant  for  life  grants  his  estate  on  conditkn,  and  grantee  does  waste^  and 

grantor  re-enters,  grantee  must  be  sued,  lis. 
Where  tenant  for  life  or  years  continnes  to  take  the  pro6tS|  he  nay  be  sned  aftar 
assignment,  US. 
Tenant  in  tail  after  possibility  dispunishable,  lis. 

But  not  his  awignee,  llf . 
Tenant  lor  half  a  year  or  less  time,  lit. 
]>8see  for  years  after  lease  expired,  US. 
UndeHessee  after  death  of  lessee,  lis. 
Exeentors  for  waste  in  their  own  time,  US* 
And  for  waste  done,  where  term  is  devised,  before  asaent,  lis. 
DiSfon  Urt,  US. 
IftuU.iMi  noi  lis  0gauui* 

Tenant  by  statute  nseiehaat,  staptei  or  slifil,  lis. 
At  will,  lis. 

Qiutre  guardian  in  socagUi  US. 
Wbat  is  Wastb. 
/nAevssf. 
Pulling  them  down,  or  suffering  .them  to  be  uncovered,  lis. 
Unless  they  were  uncovered  when  tenant  came  in,  US. 
Even  then  it  is  waste  to  pmU  ikem  down,  lis. 
Unless  in  case  of  Biew  house  never  covered  in,  IIS* 
Suffering  walls  to  decay  for  want  of  pfadstering,  US. 
Suffering  timbers  to  rot  where  bouse  is  uncovered  by  tempest,  llSn 

AUiif  where  the  house  b  prostrated  by  tempest,  iiS. 
Pulling  down  bouse  and  rebuilding  it  larger  or  smaller,  IIS. 
Building  new  houae  tembU  not  waste,  lis. 

But  it  is  waste  to  snfler  it  to  decay  when  built,  llS. 
Altering  house  or  building  to  lessor's  prejudice,  114. 
Tenant  Doand  to  repair,  uioogh  there  be  bo  tmiber  for  the  pnipose.  Hi.    * 
Waste  done  sparsim  in  a  house,  114. 
Fixtures  removal  of  waste.    (See  titla'ABfurm.) 
/a  load. 
Digging  up  the  snrilice  and  carrymf  it  away,  115. 
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WASTE,  (comimui). 

Chaiaigiiig  the  coane  of  basbtiidryy  116. 

Bnt  where  ploog hing  «  aeadow  or  digging  trenebet  in  it  ia  good  hothuydryy  it  it  not 

wiite,  116* 
So  if  the  bod  is  sometimet  arable  and  sometimes  meadow,  116. 
Sofferini^  land  to  lie  ftllow  and  OYor-mn  with  bushes,  not  waste,  116.' 
Dettroymg  coney-bnrrows  not  wwte,  116« 
Suffering  a  wall  of  the  sea  to  be  in  decay  whereby  land  is  snrronnded,  116. 

4UUr  if  by  violence  of  the  sea,  116. 
Digging  for  gravel,  brick-earth,  stone,  &c.  116* 

Unlets  for  reparation  of  tlie  house,  116* 
Opening  mines,  116.    (See  title  Jfnief.) 
Jn  MiaaoSa 
Cutting  down  timber,  or  trees  accounted  timber,  117. 
Or  trees  standing  in  the  defence  and  safeguard  of  the  house,  117* 
Loppinc  or  topping  trees,  117. 
Waste  done  ^fMrsJm  in  a  wood  forfeits  the  whole,  117* 
Not  waAte  to  cut  seasonable  wood  or  underwood,  117. 

AUier  to  dig  them  up  by  the  roots  or  suffer  the  germins  to  be  destroyed,  117. 
Botes,  takin|  wood  for,  not  waste,  118. 
Repairs,  takmg  wood  for,  not  waste,  1 18. 

Though  the  tenant  was  not  bound  to  make  them,  118. 

And  thou|^  he  covenanted  to  repair  at  bis  own  charge,  118. 

Or  though  the  lessor  covenanted  to  repair,  118. 

To  repair  old  walls,  pales,  &c.,  bnt  not  to  make  new  ones,  118. 

Tenant  must  not  sell  timber  and  employ  the  money  in  repairs,  118. 

Nor  cut  timber,  unless  the  repairs  are  actually  wanted,  118. 

For  things  useful  though  not  absolntely  necessary,  118. 

Rut  not  where  repairs  are  wanted  through  his  own  defanlt|  118. 
In  Oardcas,  &c. 
Cutting  down  fruit  trees,  119. 

Plonglung  up  strawberry  beds,  though  paid  for  to  outgoing  tenant,  119. 
Destroying  the  stock  of  a  dovecote,  warren,  park,  pond,  &c,  119. 
Throfrmg  down  the  pales  of  a  park,  the  banks  of  a  fish-pond,  &c.,  119. 
What  shall  hot  be  accoumtbd  Wastb.    (See  a6ooe.) 
fVker9th§vdmedoeim§itammtto4lOd.  119. 

If  damages  under  that  amount,  judgment  for  defendant,  119. 
ITkert  the  tkbig  wastrd  is  imI  part  of  the  demise^  120. 

As  where  trees  are  excepted,  ISO. 
Hot  proviso  that  lessor  ma^  cut  down  trees,  u  no  exception,  ISO. 

When  lessee  assigns,  exceptuig  trees,  and  assignee  cots  them  down,  waste  lies  by 
lessor,  IftO. 
Whgri  tkt  Utue  ii  wutii  wUknU  impemdmuiU  ^  wuU^  IgO. 

Bnt  lessee  cannot  utterly  waste  the  premises,  ItO. 

Clause  **  without  impeachment/  most  be  contained  in  the  same  deed  ■•  the  demise, 
ISO. 

The  privilege  is  annexed  to  the  estate,  ISO. 

Lease  by  tenant  in  tail  **  without  impieachment,'*  does  not  bind  the  iseoe,  though  he 
accept  rent,  ISO. 

Lease  **  with  all  timber  trees,  sales  of  wood,"  &c.  not  without  impeaohment,  ISO. 
Wkentkt  watte  U  the  ad ^  lettar hmteiff  ISO. 

If  lessor  after  waste  done  accept  surrender,  waste  dispunishabloy  ISl. 
Where  the  waste  is  done  by  tempest,  or  the  king's  enemies,  ISl. 
Or  by  fire.    (See  tiUe  Ftre.) 

Fom  OP  THB  WRIT. 

Js  U  ik§  plamiif. 
Must  state  the  demise  to  be  made  by  the  person  by  whose  lease  ibe  tenant  is  la  in  law, 

ISl. 
Defendant  not  said  to  hold  of  the  iewdte  of  plaintiff  where  there  is  no  tenure  between 

them.  Its. 
In  vraste  by  remaindennan;  writ  must  shew  the  creation  of  the  particular  estate,  and  of 

the  renminder,  iSt. 
In  waste  against  tenant  by  the  cnrteay>  defendant  ia  said  to  hold  of  hmaiktaUf  ISS. 
Stmkk  the  same  against  tenant  in  dower,  ISS. 
Qndrre  as  to  tenant  ta  by  the  statute  of  uses,  iSS. 
Fom  when  Immgbt  by  assignee  of  reveraioii,  iSS. 
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WASTE,  (cMltmiMl). 
A$t0tktd^€iidtmi, 
lotliefawf. 
lies  againil  tenant  for  \\h  or  yean,  who  bas  eommitted  waate  and  aiaigDed  o? er,  lis, 

111. 
Wliere  the  term  expires  pminU  UU^  the  writ  does  not  abate,  ifS. 
Inthetomtl. 
Lies  where  term  is  ended  by  effluxion  of  time,  or  act  of  God,  l  tS. 
Bat  not  after  snirender  and  acceptance  by  the  lessor,  IfS. 
Need  not  be  expressly  brought  in  the  ttmdif  sofflcientif  it  can  be  implied,  113. 
When  against  tenant  for  life  vr  jrears,  nsnally  recites  the  statnte  of  Gloncester,  ISS,  it4. 
Should  condnde  to  plaintiff's  duherison,  If*. 
If  by  hosband  and  wife  Jmn  mrsHs,  to  disherison  of  wife,  1 14. 
limitation  of,  11. 
Process  in,  lt4, 154. 
Essoign  in,  lt4. 

Sommons  and  severance  in,  179. 
Count  in,  186.    (See  title  Csmtf.) 
Pleas  in  bar  in,  t4t. 
View  bi,  S55. 
Reccitin,  S90. 
Damages  in,  917. 
Costs  Si,  SSt. 
Judgment  in,  936. 
WASTE,  action  on  the  case  in  the  natare  of. 
Nature  and  advantages  of  the  modem  mode  of  proceeding,  989. 
lies  by  remainderman  for  life  or  yean,  989. 
Costs  recoverable,  989. 
Whether  maintainable  for  permissive  waste,  989,  984,  985. 
Where  tenant  covenants  not  to  do  weste,  covenant  or  case  lies,  985. 
Where  tenant  holds  over,  case  or  trespam  lies,  986. 
Dochration  in. 
No  title  stmted,  986. 

Bat  the  natnre  and  kind  of  waste  must  be  stated  and  proved,  986. 
Thourii  the  whole  need  not  be  proved,  986. 
WATERCOURSE,  action  on  the  case  for  disturbance  of. 
Nature  of  the  right  to,  and  how  acquired,  958,  97S. 

Bv  adverse  enjoyment,  97S. 
Mode  of  enjoying  need  have  been  always  the  same,  958. 
Mere  obstruction  without  damage  no  cronnd  of  action,  959. 

Obstruction  of  public  navigable  river  for  twenty  years  no  bar  to  the  right  of  user,  959. 
Dedantion  in,  975. 
Watercourse  need  not  be  stated  to  be  an  andent  one,  975. 
Nor  the  null  to  which  it  flows,  but  if  stated,  sonUs  it  must  be  proved,  975. 
Damage  must  be  shewn,  975. 
Action  for  stopping  whereby  plaintHTsland  is  overflowed,  957. 
WAY. 
Diftreot  kinds  of,  959. 
Hmbwats,  959. 
Ontieta  where  highway  is  fiMmdrons  part  of  highway ^  960. 
Navigable  river  in  the  nature  of  a  highway,  960. 
Dedication  of  way  to  the  public,  960. 
Presumption  or,'  how  rebutted,  960. 
hmgOi  of  time  necewary  to  create  presumption,  961. 
ParScnlar  tenant  cannot  dedicate  so  as  to  bind  owner  of  fee,  961. 

But  the  assent  of  the  latter  may  be  presumed,  961. 
Right  of  public  not  barred  by  imh  fuetf  961. 

PrITATS  WATS. 

Modes  of  daiming,  96t. 
By  granty  96S. 

Presnned  after  twenty  years  adverse  user,  969,  971. 
By  implied  grant  or  way  of  necesrity,  969. 

Not  extiiignMied  by  nnity  of  possession,  969. 

But  limited  bj  the  neceisity  whidi  created  It^  969. 

Reetoff^s  right  of  way  to  cany  tithes,  969. 
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Mast  be  the  ototl  rotd^  3d9* 
Other  wayi  of  necettitjy  363,  36i. 
What  powers  and  inddenti  follow  a  grant  of  a  way,  364* 
Cannot  be  nsed  as  a  way  to  a  close  beyond  the  tirmmni  od  fnan,  364. 
Nor  for  other  pnrpoAes  than  those  for  which  it  was  granted,  364i 
Right  to  repair  incident  to,  grantor  not  bonnd  to  repair,  364. 
If  way  impassable,  Krantee  cannot  go  extru  vitmp  3d4. 
Byprescriptiou,  365.    (See  title  1Wfpa«f  ) 
Eltingniabed  by  unity  of  possession,  365. 

Old  #ay  i^topped,  and  new  way  at  pleasure  of  botli  parties  onlyi  365. 
Bycostoni,  365. 
By  express  reservation,  365. 
Action  on  thb  Case  pur  Disturbance  op,  365. 
Nature  of  the  injnry,  366. 

Not  maintainable  for  disturbance  in  a  highway,  unless  there  be  special  damage,  366. 
For  stopping  a  pnblir  navigable  creek,  366. 
•  For  not  repairing  a  highway  where  individual  liable  and  special  damage,  366. 
Where  damatees  arise  by  nnskilfulness  or  neglect  of  plaintiff  no  action  lies,  366. 
Rig^it  of,  pleaded  in  bar  in  replevin,  641. 
Ripit  of,  bow  pleaded  in  trespass,  678  to  680. 

Repfication'to,  693. 

WILL,  TENANT  AT. 
Cannot  b«  sued  in  waste,  113. 

But  b  liable  in  trespass  for  voluntary  waste,  113* 
Whether  liable  for  permissive  waste,  383. 
Chargeable  only  in  respect  of  occnpation,  47S. 
What  will  not  be  accounted  tenancies  at  will,  5t3« 
May  bring  trespam,  661. 

Effect  of  sut  of  on  writ  of  Mer<d*«iMil#r,  77. 

Proof  of  in  ejectment,  590. 
WINDOWS.    (See  titles  Ughii  and  Nuisance.) 
WITHERNAM,  writ  ot;  6t6,  650.    (See  titie  ItepMn.) 
WITNESSES. 

What  competent  to  prove  right  of  common,  381. 

Snb-leasee  competent  to  prove  performance  of  covenants  by  leasee,  465. 

Lessor,  whose  title  is  admitted,  competent  to  prove,  whether  he  demised  first  to  plaintiff  or  i 
third  person,  465. 

Tenant  m  possesHion  incompetent  to  support  landlord's  title  in  ejectment,  583. 

Heir  apparent,  good  witness  in  ejectment,  but  not  remainderman,  583. 

What  competent  to  prove  will  by  stat.  f5  Geo.  S,  e.  6,  590. 
WRIT  IN  REAL  ACTIONS. 

General  or  special,  16. 

Qiik  Hmcf ,  16. 

Statement  of  Utle  in,  17. 

Words  by  which  tenementa  nay  be  demnoded,  17.  • 

Venae,  17. 


ERRATA. 


Pngt  55,  Um  6,  M  ^  sraDtory**.  rmi  **  grantee.'* 
ftft,  last  line,  M  **  eooit,"  rmd  **  count" 
98,  note  (m\  Jt/r  ^  tbte*  rtmi  **  meit." 
If7,  in  the  mainn,  ykr  «<  ettd,"  Mtf  •"  ejd.'* 
131,  dele  note  (/). 

5S6,  note  (*),  /«f  '<  Weill,''  rmd  <<  Wntti.'* 
53f ,  note  (0  M  '*  Coe,*'  mtf  <'  Doe." 
566»  note  (r),  M  *'  540,'*  md  •'  558." 
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